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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTa 



BACON V. PULLMAN CO. 

(Circuit Court of Appeals, Fifth Circuit January 28, 1908.) 

No. 1,555. 

L Càeeiees— Sleepins-Cae Companies— Loss of "Baggage"— Jewelbt. 

While a passenger Is.entitled to carry with her and retain In her im- 
médiate custody as baggage a reasonable quantlty of personal effects for 
her use, comfôrt, and adornment during the joumey, according tp her 
station In llf e, a carrier ov sleeping-car company owes her no duty with 
respect to valuable jewelry carried by her in a hand bag for transporta- 
tion merely, without siijy intention or purpose of using it during the jour- 
ney ; the jewelry imder such eircumstances Dot being regarded as baggage. 

[Ed. Note. — ^For cases in point, see Cent. Dlg. vol. 9, Carriers, S 1583. 

For other définitions, see Words and Phrases, vol. 1, pp. 668-^70; vol 
8, p. 7586.] 

2. Same— AoTâ or Sebvant— Sleeping-Car Poetee— Theft. 

A sleeplng-car company, belng under no duty to care for the jewelry, 
whlch dld not constitute baggage, pf a passenger carried by her into her 
Btateroom, was not responsible for the theft of the jewelry by Its porter, 
such act belng outslde the scope of his employment. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 9, Carriers, | 1585. 

Dutles g.nd llabillties of sleeplng-car companies, see notes to Duval v. 
Pullman Palace Car Oo., 10 C. O. A. 835; Edmundson v. Pullman Palace 
Car Co., 34 O. O. A. 386.] 

3. Same— Actions— CoMPLAiNT. 

Where, In an action against a sleeping-car company by a passenger, for 
loss of her hand bag containing medicine and stimulants which she had 
purchased for use during the joumey, she belng sicU and in charge of a 
niu-se, the complaint alleged a duty on the part of defendant's porter a* 
its agent and servant to care for such bag as a part of plaintiff's effects, 
and that the duty was/breached by the porter's wrongful act in taking 
and carrying away the hand bag, medldne, etc., whlle acting wlthln the 
scope of hIs employment, the complaint stated a cause of action ex de- 
Ucto, and not ex contractu. 

4. Same— Damages— Phtsical Suffeeing and Mental Distress. 

Plalntlff, while sick and In charge of a nurse, tbok passage on defendant's 
sleeping car, with medicine and stimulants, prescribed by her physician for 
the journey, in a hand bag. Shortly after the beginnlng of the joumey, 
she was deprlved of the medicine and stimulants Ijy the theft of the bag 
by the porter, and suffered, unrelieved, during the night, pain and distress 

159 F.— 1 
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Incident to her diseased condition; and was taken from the train at the end 
of the joumey In a state of physical collapse, which eould hâve been pre- 
vented and relief afforded to her by the use of the mediclne and stimulants. 
Beld, that the theft of the bag and a "deprivation of the mediclnes, etc., 
at least contrlbuted to the resuit complained of, and that plalntifC was 
therefore entitled to recover damages for her physical suffering and mental 
distress, and was not llmlted to a recovery of the value of the mediclne, 
stimulants, etc. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 9, Carriers, § 1597- 
1600.] 

Pardee, Circuit Judge,. dlssentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

Wlllle 0. Bacon, plaintlff In errer, brought thls action agalnst the Pullman 
Company, défendant in the court below;, claimlng $50,000 damages for the loss 
of certain toUet articles and pièces of jewelry and the hand bag which con- 
tained them, the same alleged to hâve been lost by the négligence of the de- 
fendant, or by the theft of Its porter, while plaintlfC was an occupant of a 
stateroom on one of the defendant's sleeping cars as a passenger between Cin- 
cinnati,. Ohlo, and Chattanooga, Tenu. ; and for physical pain and mental 
anguish suffered by her because of the loss and conséquent deprivation of the 
use of certain mediclne and stimulants also carried by her in the hand bag. 
The testimony of the plaintifif was to the effect that on the lOth day of March, 
1904, she purehased from the agent of the défendant at Cincinnati, Ohlo, the 
use of a stateroom from Cincinnati, Ohlo, to Chattanooga, and at 8 o'cloclc 
on the nightof March lOth, in company wlth her mother, she boarded the sleep- 
ing car and occupied and used a stateroom thereof between tïiose two clties ; 
that at the time she boardèd the car she was physlcally 111, and had in her 
hand bag certain medlcine and stimulants prescribed by her physlcian to stimu- 
late and maintaln the action of her heart, and certain mediclnes to be taken 
at given Intervais for her lUness ; that the hand bag likevrise contalned a 
cameo pin' set wlth pearls, apearl brooch, and tollet articles; that at the time 
the plalntlflf was In moumlng for the death of her husband, and was not 
wearing the Jewelry, but was carrylng It to her home in Gadsden, Ala. ; that 
she had not worn the jewelry at any time durlng the journey upon which she 
then was, nor did she expect to; that she was not carrying it for the purpose 
of wearing, and that she had intended to pack the jewelry In her trunk, but 
that it had been forgotten and was placed in her grip. Therewas also évi- 
dence tending to show the value of thèse articles. Plaintiff also offered testi- 
mony tending to show the loss of the grip wlth its contents shortly after 
leavlng Cincinnati. She testifled that she took a dose of mediclne from the 
hand bag, and at that time the porter of the sleeping car was in the stateroom 
making down her berth, and that in about 30 minutes she deslred to take 
another dose of mediclne, and discovered that the hand bag and its contents 
were missing; that no one entered the stateroom between the time she took 
the flrst dose of mediclne and the time ^e missed the hand bag, save and ex- 
cept the porter of the car, and that no one else was In the stateroom except 
her mother, who was travellng wlth and nursing her in her lllness. She f ur- 
ther testifled, over the defendant's objection, that she was. physlcally 111, and 
that being deprived of the use of her mediclne from Cincinoatl to Chattanooga 
durlng the space of an entire nlght caused her to suffer pain, and that when 
she reached her destination she was in a state of collapse. Upon motion of 
the défendant this testimony as to her physical suffering was excluded. The 
court also sustained an objection to a question propounded to the plalntiff 
seeklng to eliclt a Maternent by her that she suffered mental anguish. The 
court also, on motion, excluded the testimony of plalntiffi's witness Dr. Camp 
and Mrs. Staunton as to her physical suffering and the relief the medlcine 
and stimulants would hâve afforded if adminlstered ; also the évidence of Dr. 
Camp as to ter physical condition when taken from the train at Gadsden, Ala , 
on the mornlng of March llth. 

The court charged the jury that plalntliî was not entitled to recover any 
damages for the loss of the cameo pin or the pearl brooch. Dnder instructions 
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submitting the question to It, the jury returned a verdict In favor of the plaln- 
tlff for the value of the toilet articles and the grlp contalnlng them. 

Alex C. Birch and Jos. J. Willett, for plaintiff in error. 
John B. Knox and W. P. Acker, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

MEEK, District Judge. While the assignments of error are nu- 
merous, they in effect raise but three points that need be considered. 
The first is, whether the plaintifif in error ;is entitled to recover dam- 
ages for the loss of the jewelry she was carrying with her in the 
hand bag. According to her own testimony, she was carrying it not 
with any purpose or intention of using during her journey, but sim- 
ply to transport it. The jewelry, therefore, cannot be considered 
baggage within the définition of that term as used in this connection. 
She had the right to carry with her and retain under her possession 
and control as baggage a reasonable quantity of personal eiïects for 
her use, . comf ort, and adornment during the journey, having in view 
her station in Hfe. 6 Cyc. p. 661 ; Lewis v. Car Co., 143 Mass. 267, 
9 N. E. 615, 58 Am. Rep. 135; Pullman Palace Car Company v. 
Adams, 120 Ala. 581, 24 South. 921, 45 L. R. A. 767, 74 Am. St. 
Rep. 53; Cooney v. Pullman Palace Car Company, 121 Ala. 368, 
25 South. 712, 53 L. R. A. 690; Pullman Palace Car Company v. 
Hatch, 30 Tex. Civ. App. 303, 70 S. W. 771; Miss. Central R. v. 
Kennedy, 41 Miss. 671. As to such baggage the duty is imposed 
upon the sleeping-car company to exercise reasonable care to prevent 
loss or theft. See authorities, supra. But as to articles not intended 
for such use in the course of the journey and being carried solely 
for the purpose of transportation, the company owes the passenger 
no légal duty whatever. As to thèse the status of the parties is not 
changed by the contract to afford sleeping-car facilities. Therefore, 
the attitude of the company toward the jewelry carried by the plain- 
tiff in error was no différent after she had purchased the stateroom 
in the sleeping car and occupied it than it was before. The con- 
tention is that if the porter stole the jewelry the company would be 
responsible for the loss. Such responsibility could not attach unless 
there was a duty to be performed by the company with référence to 
the jewelry and the failure to perform the duty arose from the nég- 
ligence or wrongful act of ithe porter delegated to perform it. This 
was not the case. If the p(&rter stole the jewelry, he was acting 
outside the scope of his employment, and with regard to property 
concerning which there was no duty imposed upon the company. 
Revins v. New York, N. H. & N. H. R. Co., 183 Mass. 175, 66 N. 
E. 803, 97 Am. St. Rep. 434 ; Root v. New York Central Sleeping 
Car Co., 28 Mo. App, 199; Illinois Central Railroad Co. v. Charles 
Handy, 63 Miss. 609, 56 Am. Rep. 846; Cooney v. Car Co., supra; 
3 Sutherland on Damages (3d Ed.) p. 2818. 

Second. It is urged by counsel for plaintiff in error that the ac- 
tion as^ stated, in the several counts:of the complaint sounds ex de- 
licto and not ex contractu, and that the trial Court erred in treat- 
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ing ît in his charge tO the jury as an action in assumpsit. The gra- 
vamen of the action as stated is for the breach of duty on the part 
of the défendant company through the wrongful act of its porter in 
taking and carrying away the plaintifï's hand bag containing the 
medicine and stimulants while acting in the scope of his employment. 
It is true, there is no direct aiîirmative allégation of the duty on the 
part of the défendant company arising out of the contract to furnish 
sleeping-car facilities such as indeficient pleading would require, but 
the counts do allège a duty on the part of the porter as agent or serv- 
ant of the défendant company, and that the duty was breached by 
his wrongful act. Facts are stated from which the law will imply 
a duty on the part of the défendant. The contract is alleged, as is 
aiso the breach thereof. • Upon the sùbject of proper pleading in an 
action ex delicto, when the duty hreached arises from contractual 
relat:ions, the Suprême Court of Alabâma has ruléd as follows : 

"When the duty springS oiit of the relation of the parties growing out of a 
contract, of necessity the contract and the terms Of It must be aYèrred in the 
complalnt In order to show the duty, and, If a reeoVery is sought for breach 
of duty growing out of a breach of contract, a breach of contract must also 
be shown by the averments." Western Union ïelegraph Company v. Krich- 
baum, 132 Ala. 535, 31 South, 607. , , 

The pleading in the several counts is in a measure loose and meet- 
ly the subject of criticism, " but wé are of the opinion that its fair 
and reasonable intendment supports an action ex delicto. 

Third. Is the plaintifï iherror erititled to recover in this action for 
the physical sufïering and mental distress alleged to hâve resulted 
from the deprivation of her medicihe and stimulants? Counsel for 
the défendant in error contend that the act of négligence charged 
against the défendant was not such that physical suffering and men- 
tal anxiety wer« reasonably to be anticipated as the resuit thereof; 
in other words, that the défendant could not reasonably hâve antici- 
pated that the plaintifï wolild undergo physical suffering and men- 
tal distress because of the deprivation of her hand baggage. Whether 
or not a rèsult can reasonably be anticipated as likely to flow from 
a négligent lact is not a siiffidently comprehensive test for iniputa- 
bility. Mr; Wharton itt his excellent work on the Law of Négli- 
gence, § 73, thus accurately defines causation aè pértaining to nég- 
ligent acts : 

"A négligence Is the Jurldical cause of an Injury when It consists of such 
an act or omission on the part of a respondble human being as In ordlnary 
natural séquence immediately results in suoh injury." 

He continues (section 77) : 

"Nor, on the other hand, • * • can we claim that the fa et that a par- 
ticular conséquence could not be reasonably foreseen relieves its négligent 
author from imputability. The fact is that the conséquences of négligence are 
almost Invariably surprises. A man may be négligent In a partlcular matter 
a thousand times without mischief ; yet, though the chance of misehief is 
only one to a thousand, we would continue to, hold that the mischief, when It 
occurs, is imputable to the négligence. Hence it has been properly held that 
it is no défense that a partieular injurions conséquence Is 'improbable' and 'not 
to be reasonably expected,' if it really appear that it naturally followed from 
the négligence imder examination." 
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In thfc case of Stevens v. Dudley, 56 Vt. 158, Judge Ross, in com- 
menting upon the text of Mr. Wharton, says : 

"The learned author shows that the test of reasonable expectatlon of the 
injurions conséquences for which recovery Is sought as determinative of the 
llabllity of the person who comnaltted the négligent act has been abandoned by 
the great majority of the courts of last resort, both in England and in thls 
couEtry, and espeelally in the more récent décisions." 

In the case of Mentzer v. Western Union Telegraph Company, 
93 lowa, 752, 63 N. W. 1, 28 L. R. A. 72, 57 Am. St. Rep. 394, 
Judge Deemer expresses the conception o£ the Suprême Court of 
lowa as to the true test of légal imputability as foUows : 

"He who Is responslble for a négligent act must answer 'for ail the injurious 
results whieh flow thei-efrom by ordinary or natural séquence, without the in- 
terposition of any other négligent act or overpowering force.' Whether the 
injurious conséquences may hâve been reasonably 'expected' to follow from the 
commission of the act is not at ail determinative of the liability of the person 
who committed the act to respond to the person suŒerlng therefrom." 

The rule in the présent day as given sanction by courts of high 
authority is concisely and aptly expressed by Chief Justice McClel- 
lan in the case of Armstrong v. Railroad Company, 123 Ala. 233, 
26 South. 349, as follows : 

"The logical rule in thls connection, the rule of common sensé and human 
expérience as well, • ♦ * is that a person guilty of négligence should be 
held responslble for ail conséquences which a prudent and experienced man, 
fully acquainted with ail the circumstances which jn fact exlsted, whether 
they could hâve been ascertained by reasonable diligence or not, would, at 
the time of the négligent act, hâve thought reasonably possible to follow if they 
had oceurred to his mind." 

This statement of the rule is reannounced and adhered to by that 
court in the later case of Railway Company v. Quick, 125 Ala. 553, 
28 South. 14. 

The plaintifï in error had provided herself with medicine and stim- 
ulants, and carried them with her in a hand bag to afïord relief from 
the physical pain and mental distress occasioned by her condition 
of disease. Because of the contract relations existing between her 
and the défendant company, unquestionably the légal duty was im- 
posed on the latter to use reasonable care to protect and guard her in the 
possession of thèse, and to prevent their loss. At the trial évidence was 
either introduced or offered tending to show that this duty was 
breached by the wrongful act of the porter in taking and carrying 
away the hand bag containing the medicine and stimulants; that 
the plaintifï was thereby deprived of their use; that she sufïered un- 
relieved during the night the pain and distress incident to her dis- 
eased condition, and was taken from the train at the end of her 
journey in a state of physical collapse; that the medicine and stim- 
ulants, if administered, would hâve effected the desired relief. Did 
not her suffering follow in direct and logical séquence as the re- 
suit of the act of the porter ? 

It is true her sufïering resulted primarily from her disease; had 
she not been afflicted she would not hâve suflfered, and she would not 
hâve needed medicine and stimulants. But she was afflicted, and she 



6 159 FBDŒBÂL bbpobtbb. 

suffered mentally and physically. Relief could hâve been aflforded by 
the use of medicine and stimulants. Thèse were provided: her, and 
they were at hand to be administered. The porter carried away the 
hand bag containing them; and she was thereby deprived of her re- 
lief, and as a resuit she suffered the effects of her sickness. In this 
action she seeks to recover for the suffering conséquent upon her con- 
dition of disease, but endured because of the deprivation of relief. Her 
suffering during the night and her condition of collapse at her jour- 
ney's end may be attributed to two concurring causes, to wit, her sick- 
ness and the deprivation of relief. The latter must be said to be the 
resuit of the act of the porter* in carrying away the hand bag, Obvi- 
ously there is direct causal connection between this act and the suffer- 
ing of the plaintiff. Being acquainted with conditions as they actually 
existed, a person need not hâve had much prudence or expérience to 
readily realize that the conséquences that did follow the porter's act 
would so follow. The fact that the sickness of the plaintiff concurred 
with the wrongful act of the porter in contributing to the resuit com- 
plained of does not at ail relievè the défendant of responsibility for its 
négligence. The authôrities are uniform to the effect that the négli- 
gence of the défendant, in order to create Hability, need not be the sole 
cause of plaintiff 's injuries. We cite a few of the cases : Grand Trunk 
R. Co. V. Cummings, 106 U. S. 700, 1 Sup. Ct. 493, 27 L. Ed. S66 ; 
St. Louis, etc., R. Co. v. Commercial Union Insurance Co., 139 U. 
S. 333, 11 Sup. Ct. 554, 35 L. Ed. 154; S. W. Tele., etc., Co. v. Rob- 
inson, 50 Fed. 810, 1 C. C, A.-684, 16 L. R. A. 545 ; Flaherty v. Min^ 
neapolis, etc., R. Co., 39 Minn. 338, 40 N. W. 160, 1 L. R. A. 680, 12 
Am. St. Rep. 654. 

The wrongful act of the porter, having been viewed in the light of 
its conséquences, logically and in right reason, seems to deserve a 
classification with those acts bf négligence for which full compensa- 
tory damages are awarded. The unusualness of the facts involved 
make difficult the task of assimilating the case with any well-recogniz- 
ed class of négligence cases. Mr. Thompson in his Commentaries on 
the Law of Négligence, vol. 1, § 150, says : 

"The duty of care and of abstalning from injurlng another applies to the 
sick, the weak, and the Inflnn, as well as to the strong and healthy. When 
thiB duty is violated the measure of damages la the injury which results, 
tbough this injury may not hâve foUowed but for the peculiar physicâl condi- 
tion of the person injured, although It may hâve been thereby aggravated." 

After an extendéd review of the décisions he deduces that "if A., 
through his négligence, aggravated an injury or a disease from which 
B. is already suffering, B. may recover damages from A." We find 
this déduction àmply justified on the authority of the decided cases. 
Railroad Co. v. Lockhart, 79 Ala. 315; Railway Co. v. Brown, 16 Tex. 
Civ. App. 93, 40 S. W. 608 ; Railroad Co. v. Shafer, 54 Tex. 641 ; 
Railway Co. v. Jones, 108 Ind. 551, 9 N. E. 476 ; Brunker v. Cum- 
mins, 133 Ind. 443, 32 N. E. 732. Some of the courts hâve adopted 
the view that a person may recover compensatory damages for physic- 
âl injuries resulting solely from f right or other mental disturbances 
caused by the négligent act of another where there has been no im- 
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pact or injury to the person from without. Dulien v. White & Sons, 
2 K. B. 669 (1901); Bell-v. Railway Co. L. R. 26 Ir. 428; Purcell v. 
St. Paul, etc., R. Co., 48 Minn. 134, 50 N. W. 1034, 16 L. R. A. 203 ; 
Hill V. Kimball, 76 Tex. 210, 13 S. W. 59, 7 L. R. A. 618 ; Pugh v. 
London, etc., R. Co., 2 Q. B. 248 ; Sloane v. Railway Co., 111 Cal. 
668, 44 Pac. 330, 32 L. R. A. 193 ; Yoakum v. Kroeger (Tex. Civ. 
App.) 27 S. W. 953. On the other hand, courts whose opinions are 
worthy of much respect and considération refuse to permit recovery 
for physical injuries arising solely from such causes. The Suprême 
Judicial Court of Massachusetts has taken this position in the case of 
Spade V. Railway Co., 168 Mass. 285, 47 N. E. 88, 38 L. R. A. 512, 60 
Am. St. Rep. 393. A reading of the opinion reveals that the action of 
the court is based not upon an examination of the conséquences of the 
act of négligence, with a classification accordingly, but upon the ground 
that it would be "unreasonable to hold persons who are merely négli- 
gent bound to anticipate and guard against fright and the conséquen- 
ces of fright, and that this would open wide the door to unjust claims 
which cannot be successfully met." In reaching this conclusion it is 
argued that: 

"Not only the transportatlon of passengers and the runnlng of trains, but 
the gênerai conduct of business and the ordinary affairs of life, must be donc 
on the assumption that persons who are liable to be afCected thereby are not 
pecullarly sensitive, and are of ordinary physical and mental strength. If, 
for example, a tra vêler Is slck or Inflrm, délicate in health, specially nervous 
or emotional, liable to be upset by slight causes, and therefore requlring pré- 
cautions which are not usual or practicable for travelers in gênerai, notice 
should be glven, so that, if reasonably practicable, arrangements may be made 
accordingly and extra care be observed. But as a gênerai rule, a carrier of 
passengers is not bound to anticipate or guard against an injurions resuit 
which would only happen to a person of pecullar sensitiveness." 

In commenting upon this ruling in Homans v. Boston Elevated 
Railway Co., 180 Mass. 456, 62 N. E. 737, 57 L. R. A. 291, 91 Am. St. 
Rep. 324, the same court, speaking through Holmes, C. J., says : 

"As has been explained repeatedly, It is an arbitrary exception based upon 
a notion of what is practicable that prevents a recoyery for visible illness re- 
sulting from nervous shock alone." 

There is manifest in the case last cited a disposition to restrict rath- 
er than to extend the application of what is stated to be an arbitrary 
exception to the gênerai rule. 

We hâve not overlooked the case of Haile's Curator v. Texas & 
Pacific Railway Co. (decided by this court) 60 Fed. 557, 9 C. C. A. 
134, 23 L. R. A. 774. Under the facts there alleged it was held that 
insanity foUowing a shock (presumably a nervous shock, although 
this is not made quite plain) received by plaintifï's ward in a wreck 
of a passenger train upon which he was a passenger, was too remote 
and tiie resuit of such an unusual combination of circumstances that 
there could be no recovery. Without criticising or reaffirming the doc- 
trine there announced, we consider that the facts of the présent case 
render it distinguishable from Haile's Curator Case. It is also distin- 
guishable from Spade v. Railway, supra, and the class to which it be- 
longs. This is made quite plain by the testimony of the plaintifï's 
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mother, Mrs. E. S. Staunton, from a narrative statement of whîch, as 
found in the bîll of exceptions, we quote: 

"Ste Is the.rnother of the plaintiÊf, and was with her when she boarded the 
sleeplng-car 'Remwick' at Cincinnati, Ohlo, at about 8 o'clocb on the night of 
Mareh 10, 1904, in company with plalntlfC, and that together they occupîed 
the stateroom of sald sleeping car ; that at the tlme the plaintIfC was physlcally 
ill, and that she had certain stiiaulants and medicines eonsisting of dlgltalis, 
strychnine, and morphine, in a traveling bag, together with certain articles 
of Personal use, comf ort, and ornament ; that shortly after leavlng Cincinnati 
the ticket or coupon for the use of the stateroom was surrendered to the con- 
ductor of the sleeping car, and shortly after passlng Grand Junctlon, near Cin- 
cinnati, the plalntifC took a dose of mediçlne which was procured from the 
hand bag, and that at the tlme the pprter of the sleeping car, who was a 
colored man and whose name witness dld hot know, was in the stateroom mak- 
Ing down plalntlff's berth, and that in about 30 minutes after taking the flrst 
dose of medlcIne she started to glve her daughter, Mrs. Bacon, another dose 
of mediçlne, when the hand bag was missed, and between the tlme of the tak- 
ing the mediçlne and the missing hand bag no one was in sald stateroom except 
the plalntlflf, wltnéss, and the porter; that the Pullman conductor, when he 
got the tickets, dld not corne Into sald stateroom, but stopped at the door; 
that the porter was the only person In sald stateroom besldes herself and 
daughter, Mrs. Bacon. Witness further stated that, when she went to give 
plalntiff the second dose of mediçlne and missed the hand bag, she rang for 
the porter, who came to the stateroom and appeared to be very much excited 
as soon as he came, wlthout waitlng to be told what she had rung for. Wit- 
ness further stated that she requested and begged the conductor several times 
durlng the night to search for the; hand bag, and told hlm how plalntiff was 
sufferlng, and the conductor promlsed that he would, from tlme to tlme, as 
soon as he got through checklng up his business, collecting tickets, etc., and 
that every tlme the conductor came to the door of the stateroom the colored 
porter would come with hlm and stand withln hearlng of the conversation be- 
tween her and the conductor, although he had not been asked or sent for." 

The plaintifif wàs sick and suffering physically and mentally, and the 
affirmative wrongful act of the porter directly resulted in depriving 
her of alleviation or relief from her suffering. The wrongful act for 
the resuit of which it is sought to hold the défendant responsible did 
not transpire from any act taken in the management or opération of the 
train of a carrier of passengers, and which of necessity must affect ail 
alike, the well and the sick, the strong and the weak ; so that the rea- 
son of the rule as announced in Spade v. Railroad Co. has no applica- 
tion. The act of the porter affected, and was calculated to affect, the 
plaintiff alone, and while in the scope of his employment was not such 
an act as was required even in the management or proper care of a 
sleepinw car. The circumstances bearing upon the disaDoearance of 
her hand bag, her condition of disease and résultant suffering, are sus- 
ceptible of proof which may be controverted. The effect of the med- 
icine and stimulants upon the suffering occasioned by her sickness, and 
whether or not they would hâve alleviated or relieved her, were ques- 
tions which could be answered by witnesses skilled in medicine, as 
could also the effect of their withdrawal. We do not consider this a 
case where analysis of conséquences and logical conclusion therefrom 
should give way to expediency, nor where the rights of the individual 
should yield because to recognize and vindicate them might open the 
door and give rise to unjust claims. To adopt such a course would not 
only involve the déniai of redress in meritorious claims, but would as 
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well imply a distrust of the ability of our courts to adequately examine 
into and find the truth of such daims. 

For the conversion of personal property the rule of damages is that 
a person is entitled to recover compensation for the loss sustained, 
rheasured by the value of the property taken. Sedgwick on Damages 
(8th Ed.) § 40; 2 Joyce on Damages, §§ 1035-1037. Under the facts 
and circumstances obtaining hère, this measure of relief would be 
wholly insufficient and inadéquate to compensate for the wrong donc. 
The porter's vi^rongful act worked double injury to plaintiff in error. 
It deprived her of the value of her drugs, and also deprived her of the 
relief from suiïering their administration would hâve afforded. The 
value of the drugs becomes inconsequential when compared to the 
sufifering entailed from their theft. If the theft cannot be accurately 
stated to be the infliction of a physical injury, it was at least a per- 
sonal injury which approximately caused physical suffering and dis- 
tress. Could the drugs hâve been forthwith resupplied, then their 
value would be compensation for their wrongful taking. But the own- 
er was a sick traveler who had taken passage for the night on a rail- 
way train, and the journey was commenced before the loss took place 
or was discovered. If upon a trial of the case the jury should find 
that the porter's wrongful act deprived the plaintiff in error of her 
medicines and stimulants, and that if thèse had been administered as 
prescribed they would hâve relieved her of the physical pain and 
mental distress caused by her diseased condition, and that because of 
being deprived of their administration she suffered physical pain and 
mental distress, the resulting damages could not go uncompensated 
any more justly than' could the loss to her of the value of the drugs 
or the réceptacle in which they were carried. We conclude that, if 
plaintiff was injured in the manner claimed, she is entitled to her 
remedy in the nature of compensatory damages. 

It follows that the trial court erred in its ruling excluding the tes- 
timony offered by plaintiff in error, tending to show physical suffering 
and mental distress as resulting from the deprivation of her medicine 
and stimulants, and in peremptorily instructing the jury to find for 
the défendant on this phase of the case. Therefore the judgment 
of the court must be set aside, with directions to grant a new trial. 

FARDEE, Circuit Judge. I dissent from the opinion and judgment 
of the court. In my opinion, the action is one ex contractu, and there- 
fore the ruling denying the plaintiff below the right to recover for 
jewelry which she was not carrying as baggage was correct. If, 
however, the action is one ex delicto, as my Brethren hold, then it 
seems to me that the plaintiff below would hâve the right to recover 
for her jewelry carried in the bag alleged to hâve been stolen by the 
Pullman porter, whether it was baggage or not, on the theory that the 
loss directly and naturally resulted from the claimed wanton act of 
the porter, for which it seems the Pullman Company is to be held 
liable. 

In my opinion, it is immaterial whether the action is one ex delicto 
or ex contractu, it being essentially a case where a principal is to be 
held liable for the négligence of his servant, and the damages to be 



10 159 FEDERAL EEPOETBB. 

allowed unider such circumstances are "those that are the ordinary nat- 
ural resuit of the négligence, such as are usual and might therefore 
hâve been expected," and remote damages should be rejected. It must 
be conceded that the sufferings of the plaintiff below were caused by 
her disease, and only indirectly affected by the loss of her medicines. 
_ But I do not care to elaborate or cite authorities other than the déci- 
sion of this court in Haile's Curator v. Texas & Pacific Railway, 
60 Fed. 657, 9 C. C. A. 134, 23 L. R. A. 774, and authorities there 
cited. 
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(Circuit Court of Appeals, Eiglitli Circuit. November 25, 1907.) 

No. 2,464. 

1. Négligence— CoNTBiBtJTOBT Négligence— Acts in Emebgencies. 

WUere a person wltliout fault on his part Is brought suddenly Into « 
situation of Imminent danger, he is not ehargeable witli culpable négli- 
gence because he fails to take the best means of escape, and the party 
whose négligent act brought hlm into such perllous situation is not re- 
Ueved from llability for his Injury If he acts as a person of ordinary pru- 
dence might hâve done under the same circumstances. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, §§ 99, 
100.] 

2. Eailkoads— Accident at Cbossing— Contbibutoky Négligence. 

Where plaintiff and another drivlng a horse approached to within 25 
feet of a railroad erossing, well known to them to be dangerous, at a trot, 
and even there could not see along the track for more than 50 to 150 feet 
nor hear signais given by an approaching train because of an intervenlng 
bluff and an adverse wind and the noise made by their vehicle, their ac- 
tion in driving upon the erossing without stopping to look and listen was 
négligent, and precluded plaintiff from recovering damages from the rail- 
road Company for an injury received by jumping out of the vehicle to 
avoid danger from an approaching train which they did not see until the 
horse had stepped upon the track. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Railroads, §§ 1043- 
1070.] 

3. Négligence — Imputed Négligence— Peesons Deiving Togethee. 

That a plaintiff at the tlme of his injury at a railroad erossing was 
rlding in a vehicle with a friend who owned the horse and was driving 
did not relieve hlm from the duty of exercising ordinary care to avoid 
Injury, and where he sat beside the driver, and made no objection when 
the latter negligently drove upon the track in front of an approaching 
train, such négligence is imputable to him. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Négligence, §§ 147, 
148.] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Robert J. Brock, for plaintiff in error. 

Paul E. Walker (M. A. Low, on the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error (hereinafter des- 
ignated the plaintiff) sued the défendant in error (hereinafter desig- 
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nated the défendant) to recoyer damages for personal injuries. As 
the trial court at the close of the plaintifï's évidence directed a ver- 
dict for the défendant, a review of the case made is rendered necessary. 
The plaintiff, a man of niiddle âge, and one Pfeutze, resided in the 
town of Manhattan, Kan., a few miles distant from the crossing of 
the public highway over the track of the défendant railroad Com- 
pany where the accident in question occurred. On the morning of 
October 16, 1904, they left home in a two-seated rig drawn by one 
horse belonging to said Pfeutze, the latter driving, to visit some 
point in the country of mutual interest. They were close personal 
friends, and so traveled together in companionship. They approached 
the crossing in question from a northeasterly direction, the roads 
intersecting each other at right angles. A bluff from 150 to 200 
feet high arose just west of the crossing, extending back some dis- 
tance, cutting off the view of a train of cars coming from the west 
when the traveler approached this crossing, under conditions here- 
inafter disclos éd. It was regarded as a very dangerous railroad 
crossing, a fact well known to the plaintifï and Pfeutze. They were 
quite familiar with this situation, having used this crossing fre- 
quently for a number of years. They admitted that as they approached 
the crossing they were engaged in gênerai conversation, and trotted 
the horse to within 20 or 25 feet of the crossing before the driver 
slowed him to a walk. They did this when, according to their tes- 
timony, they knew that at a distance of about 30 feet from the track 
they could not see a train coming through the eut from the west a 
greater distance than 50 feet; though the actual measurement and 
experiments made demonstrate that 34 feet back from the track a 
train could hâve been seen at a distance of about 90 feet. At a dis- 
tance of 15 feet from the crossing the proof showed that the train 
could be seen 233 feet. They comprehended the fact on approaching 
the point of intersection that a train might appear at any time, and 
therefore they testified that in approaching the crossing they looked 
and listened therefor; that hearing no signal they drove onto the 
track without stopping; and just as the horse's forefeet reached the 
north rail the plaintiff observed the train coming, when the driver 
applied the whip to the horse and safely cleared the crossing before 
the engine arrived. The plaintiff, taking alarm, sprang from the ve- 
hicle, alighting on the south side of the track, and in the fall re- 
ceived injury to one of his knees, more or less serious, for which 
injury this action was instituted. If the plaintiff's own négligence or 
want of due care did not contribute to bringing him into such per- 
lions situation, it is to be conceded that his act in leaping from the 
vehicle, although he would not hâve been injured had he remained 
seated, would not disentitle him to maintain action for damages. 
When a person, without fault on his part, is brought suddenly into 
a situation of imminent danger, not admitting of opportunity for the 
exercise of deliberate judgment as to the better means of escape, 
culpable négligence is not to be imputed to him for not selecting the 
better course. If under such circumstances he makes such choice as a 
person of ordinary prudence placed under like conditions would 



12 159 PEDBEAL REPORTER. 

make^ and injury thus cornes to him, it would not relîeve the party 
f rôm accountability therefor whose négligent act brought him into 
such perilous situation. Omaha Water Company v. Schamel, 147 
Fed. 503, 78 C. C. A;. 68, loc. cit. The same may be said of the ac- 
tion of Pfeutze in riot pulling his horse back off the track when he 
discovered the approach of the train if his forefeet were already 
over the first rail, provided he was not guilty of contributory nég- 
ligence. 

The actionable negligfence of the défendant charged in the péti- 
tion is as follows: In propelling said train over said crossing with- 
out ringing the bell or sounding the whistle, and without giving or 
attempting to give any sufficient warning or signal of its approach, 
when the défendant well knew that it was a most dangerous cross- 
ing, and that the ordinary warning' of the bell and whistle would 
be wholly inefïectual to protect persons entering upon said cross- 
ing; and in approaching said crossing at a dangerous rate of speed; 
and failing to maintain a wàtchman and gâtes at the crossing, and 
not providing proper signais giving notice of the approach of trains. 

The plaintiff knew that neither wàtchman nor gâtes, nor applî- 
ances for signais, were kept and maintained at said crossing. Of 
what avail would the présence of a wàtchman to operate gâtes hâve 
been in viéw of the plaintiiîf's évidence? As the train was not run- 
ning on schedulë time, being about three hours late, a wàtchman 
would not hâve known the moment of its coming. And as the 
plaintiff arid Pfeutze, if thëy are to be credited, notwithstanding 
their vigilance, did not discern the approach of the train until the 
horse was on the near rail, it must be conceded that the wàtchman, 
if there, would hâve been in the same predicament în giving timely 
warning. If it be said that he could hâve warned them not to 
enter upon the track without first stopping, the answer is that they 
already possessed' the same knoWledge as would the wàtchman, that 
the place itself was a warning of danger, and therefore they should 
hâve stopped with or without such outside warning. Any warning 
by a wàtchman would hâve cohveyed to them only what they al- 
ready knew as well as he did. If they could not hear any signais 
the wàtchman cotild not hâve heârd any. They therefore had the 
same reason for stopping before entering upon the crossing that the 
wàtchman would hâve had for' waWing them tô do so. They knew, 
on approaching this crossing, that no appliances were employed 
theré by the railroad company for giving signal of the approadh of 
à train, and therefore that they could not rely thereon for their pro- 
tection and safety. AU the moi'e, therefore, should they hâve de- 
pended upon their quickened sensés and increased précaution in ap- 
proaching the crossing. 

The allégation respecting the dangerous rate of speed of the train 
is not suppôirted by any évidence' that would haVe warranted the 
jury in finding the existence 'of such f act. The bnly witness to this 
issue was one Cooper, who, accOrding to his statement, was about 
.150 yards northeast pf tlie 'C'rpssing," foUowing' on the same road in 
the rear of'the plaintiff. 'Rfeniarkably éhough, in view of the plain- 
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tîff's evîdence that they could not see the crossing until they were 
within about 30 feet of it, this witness claimed that he saw the 
train 150 yards to the northeast, when it was about 50 feet from 
the crossing, although he did not see the accident. Indisputably, 
he had but a mère glimpse of one or two seconds of the train. From 
which it is manifest that any expression of opinion by him as to 
its rate of speed was the merest spéculation and guessworl<. He 
said he thought it was running from 40 to 45 miles an hour. There 
was nothing whatever at the instant to fix his mind upon the mat- 
ter of the speed, and his cross-examination developed that he had 
never experimented from a side view to détermine the rate of speed 
of a passing train. As said in McGrail v. McGrail, 48 N. J. Eq. 533- 
536, 22 Atl. 582, 584: 

"Nothing Is more uncertaln and unrellable than the testlmony of wltnesses 
as to the tlme occupied in a transaction." 

Récognition of such mère guesswork as sufficient to carry the ques- 
tion to the jury of the rate of speed of a train has a long column of 
injustice to its account. This testimony, doubtless, and properly so, 
was treated as utterly worthless by the experienced judge who pre- 
sided at the trial. 

The only remaining ground of négligence worthy of considération 
is the imputed failure of the défendant to sound the whistle or ring 
the bell when approaching the crossing. The statute of the state 
requires that one or the other of such signais should be given at 
least 80 rods from such public road crossing. The évidence on behalf 
of the plaintiff was that although they listened they did not hear 
such signal, as did also the witness Cooper. But the plaintifif's tes- 
timony was that on account of the obstruction of the long, high 
blufï and the adverse direction of the wind blowing at the time they 
might not hâve heard the sounds if given. The pétition itself al- 
lèges that the défendant, on approaching this crossing, knew that 
"the ordinary warning of the bell and whistle would be wholly in- 
effectuai to protect persons crossing the said crossing;" and in the 
brief of counsel for plaintiff it is admitted that "by reason of the 
obstruction caused by the bluff it was impossible for them to hear 
the train until it was dangerously close." In view of the rule of 
law that the servants of the défendant are presumed to hâve per- 
formed their duty in respect of giving the required signal, it devolved 
upon the plaintiff to overcome this presumption by satisfactory év- 
idence to a reasonable mind. When the plaintiff himself thus, in 
effect, conceded that the whistle or bell, if sounded, probably would 
not hâve reached such traveler, it is somewhat remarkable that he 
should assume the posifipij ; that he is entitled to recover damages 
by reason of the failure, of the défendant to hâve given such sig- 
nal, when the burden of proof rested upon the plaintiff to establish 
such omission by satisfactory évidence. If, however, this doubt 
should be resolved in favor of the plaintiff, what of the conduct vi 
thèse travelers in approaching the crossing as they did ? With fuU 
knowledge of the situation, as hereitibeforë stated, they approached 
the crossing engaged in gênerai conversatîèrij indicating that their 
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minds were not fixed upon the probable approach of a, train and 
giving heed to any sounds, on a slight down grade they suffered the 
noi-se to trot until they reached within 20 or 25 feet of the railroad 
track, and then in a walk entered upon the crossing without taking 
the précaution to stop ; when, açcording to their statement, froni 
the point where they stopped. trotting, ,it was almost a physical im- 
possibility for them to hâve discovered the approach of a train from 
between 50 and 100 feet away. Courts \yill take judicial cognizance 
of physical facts of common knowledge. Judges knoyv without év- 
idence taken that the clatter of a horse's hoofs on a road when trot- 
ting, and a vehicle thus in motion, under the most favorable circum- 
stances, will make such an amount of noise as will pbstruct the con- 
veyance of sounds to the ear — that they lessen the chances of hear- 
ing distinctly. And therefore, on approaching a known place of 
danger at a railroad crossing, they should exercise a degree of care 
commensurate with the hazard to be encountered demanded of them, 
and, where both the sensés of vision and hearing were thus obstruct- 
ed, they should take the next ordinary, practical, and sensible course 
of stopping to look and listen. Instead Of doing this, they drove on- 
to the track ; and in this connection it is important to note the évi- 
dence on behalf of the plaintifF. It is that when they first discovered 
the engine it was within 130 feet of them, and at that time the fore- 
feet of the horse were over the first rail of the track. The uncontra- 
dicted évidence is, demonstrated by actual measurements and obser- 
vations since made, that at a distance of 34 feet from the track an 
engine from the west could be seeb 90 feet, and at a distance of 15 
feet from the track the engine could bé plainly seèn 332 feet. Phys- 
ical facts, it has been pungently said, never lie, but witnesses some- 
times do. If the plaintiff and Pfeutze did not discover, as they tes- 
tify they did not, the engine uhtil it was within about 120 feet of 
them, it is clear proof that they were not looking for the engine 
when they drove onto the track ; and that had they discovered it, as they 
should hâve done in the exercise of due vigilance, when it first came 
in view, the horse could hâve been readily stopped before entering 
upon the railroad track, or they would hâve had ample time to hâve 
passed clear of the track. The law is that in the absence of any 
tangible proof, as we hâve sho^n, of the rate of speed of the train, 
the presumptiort must be indulged that the enginéer approached the 
crossing with due care, measured by a conscious sensé of the danger 
that might likely be encountered there, and that after discovering the 
présence of the vehicle he did not recklessly run it down. 
Pfeutze, touching this matter, testified as follows : 

"Q. At a point up the road from where you came beyond twenty-flye feet 
from the crossing, what could you observe In the direction of the rallroadî A. 
Hardly nothlng at ail, except rlght at the crossing In front of the horse." 

He further said : 

"We expected a train from the west." 

It is to be conceded, it seems to us, that under such conditions 
common prudence dictated that it was careless to recklessness to trot 
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on even a slight down grade up to within 25 feet of thé track, and 
then walk immediately onto it without stopping tô look and listen. 
Had he donc so the in jury would hâve been avoided beyond question. 
It is not a sufBcient answer to this to say that the parties might hâve 
reasonably considered that, if they did stop and satisfy themselves that 
no train was in view and then proceeded, still they might hâve been 
caught before accomplishing the crossing. This suggestion, it seems 
to us, could be with equal logic employed in any instance where 
the party thus injured had failed to stop and listen. From a point 
known at the time to plaintifif and Pfeutze where the horse could hâve 
been stopped in safety, they could see the engine over 200 feet away, 
just as they did see it when the horse was in motion àt the north 
rail of the track; so that the stubborn fact remàins that if they 
had stopped for three or four seconds this lawsuit would hâve been 
avoided. Judge Day, sitting with Judges Lurton and Severens, in 
Shatto V. Erie Railroad Company, 121 Fed. 678-682, 59 C. C. A. 1, 
speaking to such suggestion, said : 

"It Is argued that It would hâve done no good to stop and listen. We cannot 
agrée to this supposition ; certainly not to the estent of exonerating the plaln- 
tiff from uslng the précautions obviously necessary for his protection, because 
they eould not hâve changea the resuit We thlnk it only reasonable to sup- 
pose that, had he stopped and listened with open ears before golng between 
the open cars, he would have heard the noise of the approachlng train. Had 
he halted for a moment before going between the cars, the train would have 
passed in safety." 

Chief Justice Doster, in A., T. & S. F. Railway Company v. Willey, 
60 Kan. 819-835, 58 Pac. 473, 473, discussing a germane question, 
said: 

"The pertinent facts, then, are that the plaintifC below could not see the 
approachlng train because of obstructions to his vlew, nor could he hear it 
because of the noise of the wind in the grove of trees. He was, however, 
famllîar with the crossing and ail its surroundings. He knew that a train 
was liable to pass at any time. He knew that he eould neither see nor hear its 
approach. He could, however, have seen or heard it if he had stopped just 
before his team passed to the end of the hedge nearest the track, which point 
was 28 feet from the nearest rail. He knew that he could not, for the reasons 
stated, either see or hear an approachlng train without stopping at or about 
the end of the hedge. Under thèse clrcumstances the légal proposition of his 
obligation to stop, in order to assure himself of safety, is unquestlonable. The 
law first laid him under the obligation to look and listen. This is undisputed. 
The exercise of the sensés of sight and hearing were unavalling, and were 
known by him to be unavalling. The very contlngency, then, in which the 
law laid him under the necessity of îurther précaution arose." 

This rule has been again recognized by the Suprême Court of Kan- 
sas in C, R. I. & P. Railway Company v. Palmer, 61 Kan. 860, 60 
Pac. 736, Walker, Receiver, v. Mercer, 61 Kan. 736-737, 60 Pac. 735, 
and in the récent case of M., K. & T. Railway Company v. Jénkins, 
74 Kan. 487, 87 Pac. 702. 

We are not called upon in this case to approve of the extrême 
proposition laid down by so distinguished a judge as Mr. Justice 
Sharswood in Railroad Company v. Beale, 73 Pa. 504, 13 Am. Rep. 
753, "that the fact of the failure to stop immediately before crossing 
a railroad track is not merely évidence of négligence for the jury, but 
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négligence p6r '$% and a questibn for the court.", The duty to stop is 
a relativctonei .' It dépends upon the situation of the particùlar case, 
tJîÇ;jknow|edg(2 thie traveler has of the situation, and the reliance hé 
may; reasonably place under the circumstances on his opportunities for 
seeing and hearing without taking the last précaution of stopping. The 
authorities are quite in accord on the ;proposition that if the view is 
unobstructed so that an approaching, train, before it reaches the cross- 
ing, çan be seen^ there is no occasion for the spécial exercise of the 
sensé of hearing— listening; and therefore thëre is no reason why he 
should stop, for that purpose. On the other hand, if the view is ob- 
structed, interfering with the sensé of sight, then he must bring into 
réquisition tjJiç sensé pf listening carefully and attentively. And if 
there is any noise or confusion over which he has control, such as that 
pf the noise of the horse's feet, or the grinding sound of the wheels, 
or the ordinary noise of the vehicle, interfering with the acuteness of 
the sensé of hearing, it is his duty.to.stop such noise or interfering ob- 
struction and listen for the train before going upon the track. 

Mr. Chief Justice Alvey, in Raiiroad Company v. Hogeland, 66 Md. 
14gr-161, 7 Atl. 105, 59 Am. Rep. 169, said: 

"It Is négligence per se for any person to attenipt to cross tracks of a raii- 
road without flrst looking and listening for approaching trains; and, if the 
track in both directions is not fiilly in View in the immédiate approach to the 
point of intersection of the roads, due care would require that the party wish- 
ing to cross the raiiroad track should' stop, look, and listen before attemptlng 
to cross. Bspecially is this required where a party is approa<chlng such Cross- 
ing in a vehicle, the noise from whiçh may prevent'the approach of a train 
being heard. - And If a party neglects -thèse necessary précautions, and receives 
injury by collision with a passing train, which might hâve been seen if he had 
looked, or heard if he had listened, lie will be presumed to hâve contributed, 
by his ovra négligence, to the occurrence of the accident. * * • This is 
the established rule, and it is one that the courts ought not to relax, as its 
enforcement Is necessary as well for the safety of those who travel in raii- 
road trains as those who travel on thé common highways." 

So in Chase v. Raiiroad, 16? Mass.'383, 45 N. E. 911, it is said: 

"If there is anything to obstruct the view, of a traveler on the highway at a 
Crossing at grade, it is his duty to stop until he can ascértain whether he can 
cross with safety." 

Quite apposite to the case in hand is that of Seefeld v. C, M. & St. 
P, R. Company, 70 Wis. 216-222, 35 N. W. 278, 6 Am. St. Rep. 168, 
where the plaintiff drove toward a crossing where his view was ob- 
struèted, and the wind was blowjng, and there w,ere vehicles présent 
which may havè rendered hearing more difficult, the plaintiff being 
familiar with the dangerous condition of the crossing, and with knowl- 
edge that a train might be expected to pass at any moment. Mr. Jus- 
tice Lyon, after full considération pf the authorities, approved the ac- 
tion of the trial cou;-t in directing a verdict for the défendant. He 
concluded by saying : ' 

"The rule to be deduced from thèse cases is this: If the view of the travel- 
er on the highway approaching a raiiroad cyossing is so obstructed that he 
caiinot see an approaching train In tlme tpstop his team before coîlidlng with 
it, if he knows a train Is due at such erosSing flt or abôut puch time, and if hé 
is vmable to hear the approaching train' when his teàni is in motion, whether 
by reason of the force and direction of the wind or of noises in the viciûity. 
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wheth«r made by his own wagon or by other causes, ordlnary care requires 
him to stop hls team while he may do so, and listen for the train." 

In Shufeit v. Flint & P. M. R. Company, 96 Mich. 327, 55 N. W. 
1013, the court said : 

"Thèse trains must run where the view is obstructed by cuts, by embanlt- 
ments, by trees, and by other things. He who does not choose to stop and lis- 
ten, where he cannot see, must sutïer the conséquences of his own négligence." 

In Henze v. St. L., K. C. & N. Ry., 71 Mo. 640, the évidence on the 
pa,rt of the plaintiiï showed that with his infant child he was driving 
in a two-horse wagon, at a slow walk, along a highway where it cross- 
ed the railroad, when they were run over and killed by an extra train 
not running on time. The évidence tended to show that while no whis- 
tle was sounded or bell rung, the train made such noise that it could 
hâve been heard if the party had stopped and listened. Judge Henry 
said: 

"If Henze had used the précaution which common prudence dictâtes, it la 
not liljely that the calamity would hâve occurred. If he had stopped to loolt 
and listen when near the ti'ack, and could ncither see nor hear the approaching 
train, on account of the eut or other obstructions, and no signal was given 
from the train, he would bave l)een justifiable in attemptiug to cross, and no 
négligence would bave been imputable to him. But he had no right to drive 
along over a dry, hard road In a two-horse wagon, the noise of which might 
prevent him from hearing an approaching train, aud, without stopping an in- 
stant to see or hear, go upoii the railroad traclî, except at hls own péril." 

In Stepp V. C, R. I. & P. Ry. Co., 85 Mo. 235, Judge Black said: 

"If the crossing is obstructed from view increased caution is required on 
the part of the traveler as well as the company, and if, from noise, such as a 
gale of wind, or the rattling of a wagon, hearing is rendered dillicult, then it 
would become the duty of the traveler to stop ana listen."' 

In Merkle v. Railway Company, 49 N. J. Law, 473, 9 Atl. 680, the 
court, speaking of a case where the party is approaching the crossing 
with a wagon loaded with boxes and bottles, where he could not see 
an approaching train until within a f ew f eet of the track, said : 

"Inasmuch as he could not see an approaching train at any considérable dis- 
tance from the traclc, ordinary prudence required him to stop when he was 
near enough to the railroad to ascertaiu, at least by listeniug, whether there 
was any danger or not." 

In Blackburn v. So. Pac. Ry. Co., 34 Or. 215, 55 Pac. 225-229, the 
court, speaking of the instance where the noise of a wagon over hard 
streets, more or less rocky, would interfère with the sensé of hear- 
ing, said : 

"Ordinary care required that he stop tbe noise by stopping thè wagon when 
he was near enough to the tracli to détermine by listeniug whether there was 
danger or not. It is true the évidence indlcates that bis team was brought 
to a ■vvalk; but, notwithstanding this, the noise from the wagon and horses' 
feet was necessarlly sufficient to interfère with the effective use of the sensé 
of hearing. If they had been brought to a full stop, there would hâve been 
no dlsturbing sound which the plaintiiï could control ; and, under the clrcum- 
stances, we thlnk he was bound to exhaust this source of information." 

This court in Denver City Tramway Co. v. Norton, 141 Fed. 599, 
6Q7, 608, 73 C. C. A. 1, speaking to the instance where the view of 
1.59 F.— 2 
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an approaching iStreet car was obstructed, said that the "gênerai rule 
in respect of the driver of a vehicie in approaching a railroad crossing 
— a known place of danger — requires that he should stop and listen 
where his view is eut off." We are mindful of what is said by the 
Suprême Court in Grand Trunk Railway Company v. Ives, 144 Ù. S. 
408, 13 Sup. Ct. 679, 36 L. Ed. 485, respecting the duty of a traveler 
to stop before driving upon a railroad crossing. The question before 
the court in that case was predicated of an instruction asked by de- 
fendant below, which it was held was properly refused because it con- 
fined the considération of the jury to a few particular enumerated cir- 
cumstances and excluded others of equal importance. 

The f acts in the case at bar were palpable and undisputed. On them 
the law pronounced the judgment without any finding of fact by the 
jury. The case presented by the évidence is one where it is admitted 
in argument of counsel that the signais required by the statute to be 
given would not, probably, hâve reached the plaintifï, because of the 
obstruction of a bluff nearly 200 feet in height and extending back 
some distance, with the wind blôwing in such direction as rather to 
hâve taken the sound away from the ears of the travelers, with no 
view of an approaching engine until within some 30-odd feet of the 
track to hâve afforded them any reasonable opportunity to avoid a col- 
lision if a train was at hand; they approached the point in a trot to 
within 30 or 25 feet of the track, and, without stopping, walked im- 
mediately into the hazard rather than lose 3 or 4 seconds of time, when 
and where, without alighting from the vehicie, they would hâve seen 
the train coming over 300 feet away, and thus bave avoided the ac- 
cident. 

The final contention on behalf of the plaintiff is that he cannot be 
held to hâve been guilty of contributory négligence, for the reason 
that the conveyance belonged to Pfeutze, and was bèing driven by him. 
Reliance for this position is based principally upon the case of Little 
V. Hackett, 116 U. S. 366, 6 Sup. Ct. 391, 29 L. Ed. 652. In that case 
it was held that a person who hires a hack and gives the driver direc- 
tions as to his destination, and exercises no other control over the con- 
duct of the driver, is not responsible for his acts of négligence, or 
prevented from recovering against the railroad Company for injuries 
sufEered in a collision of the hack with a train, caused by the concur- 
ring négligence of the managers of the train and of the driver. This 
is based upon the proposition that such a hack driver is not the agent 
of the passenger, over whose cqniduct and action he has no right of 
control, and whom he does not undertake to direct. In the case at bar 
the plaintiff did not hire the conveyance and the driver to carry him 
to his destination ; but they were traveling together in companionship 
in Pfeutze's vehicie on a mission of mutual interest, the plaintiff having 
as much right as Pfeutze to direct their course. Under the facts of this 
case, the relation that plaintiff sustained to his companion, Pfeutze, 
did not permit him to sit dumb and inert in the vehicie, taking no heed 
of a known danger, permitting Pfeutze to drive him into a pitfall or 
onto a deadly railroad track, implicitly trusting his life and limbs to 
the discrétion of his companion, without a word of warning or protest. 
It is now the better recognized rule of law that as to such a person 
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situated as was the plaintiff, riding in a vehicle in mère companionship 
with his friend, engaged upon a mutual adventure, it is as much his 
duty as that of the driver to take observation of dangers, and to avoid 
them, if practicable, by suggestion and protest. In other words, he is 
required to exercise ordinary care to avoid injury. As said by the 
Suprême Court of New York in Brickell v. N. Y. C. & H. R. Co., 120 
N. Y. 290-394, 24 N. E. 449, 450, 17 Anu St. Rep. 648 : 

"The raie that the driver's négligence may not be imputed to the plaintiff 
should hâve no application to this case. Such rule is only applicable to case:* 
where the relation of master and servant or principal aud agent does nor 
exist, or where the passenger is seated away from the driver by an indosure, 
and is without opportunity to discover danger and to inform the driver of it. 
It is no less the duty of the passenger, where he has the opportunity to do 
so, than of the driver to learn of danger, and avoid it if practicable." 

This is supported by persuasive authority. Whitman v. Fisher, 98 
Me. 575, 577, 578, 57 Atl. 895 ; Township of Crescent v. Anderson, 
114 Pa. 643-647, 8 Atl. 379, 60 Am. Rep. 367; Dean v. Penn. Ry. 
Co., 129 Pa. 514, 525, 18 Atl. 718, 6 L,. R. A. 143, 15 Am. St. Rep. 
733 ; Illinois Cent. Ry. Co. v. McLeod, 78 Miss. 334, 341, 29 South. 
76, 52 L. R. A. 954, 84 Am. St. Rep. 630 ; Bresee v. Traction Company,. 
149 Cal. 131, 85 Pac. 152, 154, 5 L. R. A. (N. S.) 1059; Hoag v. 
N. Y. Cent. & H. R. R. Co., 111 N. Y. 199, 18 N. E. 648; M., K. 
& T. Ry. V. Bussey, 66 Kan. 735, 745, 71 Pac. 261 ; U. P. Ry. Co. 
V. Adams, 33 Kan. 427-430, 6 Pac. 529 ; Bressler v. C, R. I. & P. 
Ry. Co., 74 Kan. 256, 86 Pac. 472. If the law were otherv/ise, A. 
and B., having occasion to drive through the country on a matter of 
mutual business or pleasure, riding in a conveyance owned by A., 
who should drive, their course of travel leading across a railroad track, 
the situation of the intersection being very dangerous on account of 
it being "a blind crossing," with which A., the driver, was not familiar, 
but B. having full knowledge of such danger, he could sit in his seat 
and suflfer A., without a word of warning or suggestion, to drive into 
the death trap, and if injured himself, when charged with contributory 
négligence, say, as A. was not his servant or agent he was not re- 
sponsible for A. driving heedlessly onto the track. The law of common 
sensé applied to such a situation is that the movement and control ot 
the vehicle is as much under the direction and control of one as of the 
other. 

Under the facts of this record the Circuit Court should stand justi- 
fied in directing a verdict for the défendant. The judgment is af- 
firmed. 
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THE INDIAN. 

(Circuit Court of Appeals, FIfth Circuit. February 11, 1908.) 

No. 1,688. 

1. Salvage— Nature or Services— "Salvage Ser%'ice." 

The rescue of a vessel already on fire, tied to a burning doclî, au im- 
mense warehouse, fllled witli merehandise, giving eut such beat as to 
drive men from declis of sbips tied alongside, was a salvage service of a 
high order. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 43, Salvage, §§ 18-20. 

For otber définitions, see Words and Phrases, vol. 7, pp. 6316-6318.] 

2. Same— Value off Services. 

The Indian, a steam vessel with a gross measurement of 9,191 tons, 4 
boilers, twin screws, and triple expansion englues, and a valuable cargo, 
was set on flre from a burning wharf and large warehouse, to which she 
was tied. Though the pumps were immediately started and water thrown 
over the decks and the woodwork within range of the fiâmes, the flre 
extended rapidly until the woodwork and otber Inflammable materials on 
ail the after part of the vessel took flre, and as fast as extlnguisbed in 
one place would break out again. The beat waa intense, preventing 
effectuai work wbereupon two tugs, one of 569 tons, with an indicated 
horse power of 2,500, and equipped with pumps of great capacity, and 
the otber of 150 tons, with an indicated horse power of 8T5, and equipped 
with good pumping machinery, came to the Indian's relief, and, after 
some delay owlng to the iwsition of anotber vessel, succeeded in pulling 
the Indian away from the, bumlng wharf, when sbe was burning flercely 
from the stern to the main bridge. After some pumping by the heavier 
tug, her hose was carried by her master and a number of hls erew up to 
and upon the after deck, where they rendered valuable assistance in keep- 
Ing down the flre and assuaging the beat. Both tugs acted in concert, 
and succeeded in extinguishing tbe fiâmes, after which the appraised 
value of the Indian and ber cargo was flxed at $463,229.17. Eeld, that 
a salvage allowance of $5,000 to the larger tug, and $2,500 to the smaller 
one, was Inadéquate in so far as the larger tug was concerned, and that 
the award as to it should be Increased to $7,500. 

[Ed. Note. — ^Awards in fédéral courts, see note to The Lamington, 30 
0. C. A. 280.] 

8. SAME— VOLUNTART SERVICES. 

Where tbe master of a burning vessel was in command, and refused 
to accept the services of certain voluntary salvors, and ordered them off as 
soon as he learned of thelr présence and offered assistance, the fire being 
then under control of two efficient tugs, such voluntary salvors were not 
entitled to an allowance for services renderedi 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 43, Salvage, § 28.] 

4 Appeai.— CosTS— Review. 

A decree in the exercise of discrétion, declaring that each party should 
pay his own costs, cannot in gênerai be made the subject of appeai. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 2, Appeai and Error, 
{§ 823-825.] 

6. Salvage— Allowance— Division. 

Where a tug and crew were entitled to $7,500 for salvage services the 
amount was dlstrlbutabie — $4,500 to the owner of the tug, and $3,000 
to the crew. 

Appeai from the District Court, of the United States for the Eastern 
District of Louisiana. 
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John D. Grâce, Chas. S. Rice, and R. B. Montgomery, for appel- 
iants. 

Henry P. Dart and Benjamin W. Kernan, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. February 26, 1905, the Stuyvesant Dock 
was a large structure built upon piling extending out to deep water 
along the river front in the port of New Orléans from Louisiana ave- 
nue up to near Napolean avenue, a distance of about 4,800 feet. It was 
inclosed more or less and roofed above, extended well back, and in the 
rear were grain elevators, machine shops, etc. It was divided trans- 
versely into four compartments by brick or fire walls, and the river front 
was divided into parts or berths, some 400 feet in length for the berthing 
of ships. The dock was used for the réception and handling and deposit 
of ail kinds of goods to be shipped, and for the unloading of railroad 
cars from the rear side and the loading of steamships from the river side. 
Along the front and over the roofing of the dock extending from the 
rear to the river side was a wooden box construction called a conveyor, 
containing the apparatus necessary, and used for, carrying grain from 
the elevators in the rear to vessels to be loaded while lying along the 
dock. On the evening of the day mentioned, the British steamship 
Indian was moored at berth S of the dock, her bow extending into berth 
6 a little above the ïirst fire wall. Outside the Indian, and with lines 
on the Indian, lay the steamship Brayhead. In berth 6, just ahead of 
the Indian, lay the steamship Victoria. Outside the Victoria, and tied 
to her port side, was a coal palace, a coal boat, and pump beat so 
fastened that the stern of the palace was a little ofif of midship of the 
steamer, while the stern of the coal boat extended some 80 feet or more 
below the stern of the palace. In berth 4, astern of the Indian with 
head close up, was the steamship Cycle. In berth 2 was the steamship 
Royal. In ail, lying at the dock in the immédiate vicinity of the In- 
dian, were some 10 steamships. 

The steamship Indian is a steel vessel 489 feet long, 57 feet in 
breadth and in depth to her ballast tanks 39 feet 7 inches, with a gross 
measurement of 9,191 tons, 5,190 net, 4 boilers, twin screws, and triple 
expansion engines. She had taken on as part cargo 350 baies of cot- 
ton, 50 tierces of lard, 193,857 bushels of wheat, a small quantity of 
staves, handles, and gum lumber. While the hull, decks, and masts 
of the Indian were steel, there was a large amount of wood on the 
decks — a part of the superstructure; her ropes and some of her rig- 
ging were of manila rope and some of wire ; and, altogether, there 
was a large amount of inflammable material on and about her decks. 
She had steam under one boiler to use for sanitary arrangements of 
the ship. In this condition of matters, about 6 o'clock in the evening, 
a firè broke out in the conveyor about 1,600 feet from the lower end of 
the dock nearly opposite the steamship Indian. As soon as the fire 
was observedthe alarm was given, and the master of the Indian called 
his crew to fire service. They at once covèred the hatches, battened 
them down and coveréd them with tarpaulins. In a very few minutes 
the fire. hose w€re placedand the pumps were started with the boiler 
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under steam and used for throwing water over the decks and wood- 
work within range of the flames from the fire on the dock. But the 
fire extended rapidly and burned with such great heat that, notwith- 
standing ail the efforts of the crew of the Indian, the woodwork and 
other inflammable materials on ail the after part of the Indian took 
fire, and as fast as extinguished in one place would break out again. 
The heat became so intense that the crew of the ship serving the hose 
and elsewhere about the starboard after decks of the Indian were com- 
pelled to use wet towels over their heads. While the master and crew 
were fighting the fire on the after deck, the mate made an ineffectual 
effort to get the ship away from the dock, but as to such effort and its 
success the évidence is conflicting, and in this case the matter is not 
very material. At the time the fire broke out and the alarm was given, 
the tugs R. W. Wilmot and W. G. Wilmot and Corsair were lying on 
the Algiers side of the Mississippi river, a short distance above the 
Canal street ferry, with steam up. In response to calls for assistance, 
the three tugs at once hurried to the burning dock. The Corsair was 
in the lead and her services were tendered to and rendered to the Cycle 
lying in the berth astern of the Indian. As the two Wilmot tugs got 
within calling distance, the captain of the Indian called upon them to 
corne to his assistance and get his ship away from the wharf. By this 
time the dock was on fire and burning fiercely from the stem to the 
main bridge of the Indian, a distance of 300 feet, and had also spread 
rapidly towards the lower end of the dock, so that nearly the whole 
compartment of the dock, roof, framework, floor, and merchandise 
were a mass of flames. The steam tug R. W. Wilmot has a gross meas- 
urement of 569 tons and cost about $155,000, with an indicated horse 
power of 2,500, and was equipped with pumps of great capacity. The 
W. G. Wilmot has a gross measurement of 150 tons, cost about $80,- 
000, with an indicated horse power of 875, and she was fully equipped 
as a tug and with good pumping machinery. Under the direction of the 
master of the Indian, the W^ G. Wilmot took a line from the port bow 
of the Indian to pull her out into the stream away from the wharf, and 
the R. W. Wilmot at the same time fastened to the port quarter of the 
Indian with two lines, 5 and 11 inch, for the double purpose of assist- 
ing to get the Indian out from the wharf, and also to assist in putting 
out the fire burning on the deck and superstructure of the Indian. Aft- 
er some pumping on the deck by the R. W. Wilmot, at the call from the 
ship, her hose was carried by her master and a number of his crew up 
to and on the after decks of the Indian and there under the handling 
of the R. W. Wilmot's men rendered valuable assistance in keeping 
down the fire and assuaging the heat that prevailed upon the deck of 
the Indian. While this was going on, the R. W. Wilmot was backîng 
with strength on the port quarter of the Indian and the W. G. Wilmot,. 
acting in concert, was pulling on the bow to get the ship away frôm 
the wharf. For some reason not apparent, there was delay in getting 
the ship from the wharf even with this powerful assistance which or- 
dinarily would hâve moved her out in a few minutes. Numerous sug- 
gestions were made as to the delay, of which two, though not fully 
developed by the évidence, are worthy of attention. One arises from. 
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ûie statement by the engineer of the Indian, in answer to the question, 
"Did they (the Wilmot tugs) move you out rapidly or slowly?" (an- 
swer) "Well, it was not very fast, but there were reasons for that. It 
was at night. There were a number of other vessels getting away 
to safety from the wharf, and we had to move out slowly to avoid col- 
lisions with other ships." In this connection, we notice that Garland 
of the W. G. Wilmot testifies, and he is not disputed, that the Bray- 
head was in the way, and on request did raise her anchor and sheer off 
so that the W. G. Wilmot could straighten ils line ; and, further, that 
as the Indian was being pulled out from the dock a collision was im- 
minent with the Victoria which was only avoided by the work of the R. 
W. Wilmot in getting stern way on the Indian. There is no évidence 
in the record showing when and by whom or how the Unes of the In- 
dian were ever cast off from the wharf or loosed from the ship, while 
there is a statement by the berthing master of the dock that, at the time 
the Wilmot tugs came up, the Indian's Unes were still attached to the 
wharf and there was nobody to unfasten them, and the fire was too 
heavy to get to them. If the after line of the Indian to the dock was 
not cast off at the beginning of the fire, the ineffectuai attempt of the 
Indian's mate to get her head out in the current and the hindrance to 
the first efforts of the Wilmot tugs are both accounted for. However 
this matter of delay may be accounted for, it is not shown to hâve 
been the fault of the Wilmot tugs, which very soon overcame the ob- 
stacle, whatever it was ; and, both working together, they soon had the 
Indian out from the burning dock. Immediately this was accomplish- 
ed, the W. G. Wilmot threw off her line and coming around to the star- 
board quarter put up two lines of hose and commenced pumping water 
on the sides and burning decks of the Indian while the R. W. Wilmot 
towed the vessel to the middle of the river where she was anchored. 
After anchorage, both Wilmot tugs pumped water on the decks and 
sides of the Indian until ail fire was extinguished. 

Under the voluminous and conflicting évidence, it is difficult to 
say exactly what would hâve happened to the Indian and her cargo 
but for the services of the Wilmot tugs; but the évidence leaves us 
in no doubt that the Indian was at the time of the arrivai of the tugs 
in a position of the greatest péril as to her top-hamper, superstructure, 
and cargo, and in decided danger of in jury to her sides and huU from 
the excessive beat from the burning dock, and the fire already caught 
and burning on her decks and in her rigging. It is not to be disputed 
that the services rendered to the Indian by the Wilmot tugs were 
salvage services entitling them to be rewarded in a court of admiralty ; 
but it is contended, and the lower court so found, that the services of 
the tug were of a low order of salvage services, and that the awards 
should be on that basis. To this contention we cannot agrée. The 
towing of a disabled vessel in still water, the pulling off of a grounded 
vessel with no circumstances of extra péril, the rescue of a steamboat 
blown from her wharf with no steam up, and other like cases, are in- 
.îtances of a low order of salvage services rendered by tugs and tow- 
boats ; but to rescue a vessel already on fire, tied up to a burning dock 
like the Stuyvesant Dock, an immense vvarehouse fiUed with mer- 



24 159 FEDERAL BEPORTBB. 

chandise and giving out such beat as to drive men from the decks o£ 
ships tied alongside, is a salvage service of a very high order. 

On the theory that the services of the tugs were of a low order of 
salvage, the lower court awarded the W. G. Wilmot $5,000 and the 
R. W. Wilmot $3,500, making a total of $7,500, and this amount we 
consider inadéquate under the facts of the case. There is no fixed 
rule based on value of property salved and character of services ren- 
dered to détermine the amount of salvage rewards. In practice in 
this circuit, the courts hâve used their best judgment, sometimes avvard- 
ing a percentage and other times a gross sum. The large size gênerai 
capacity of the Wilmot tugs has been hereinbefore given. The ap- 
praised value of the Indian after the fire was $347,356.47, and of her 
cargo $116,035.64, making for both $463,339.17._ Three per cent, of 
this total is $13,896.87, and on the percentage basis this sum would ap- 
pear to be not excessive as an allowance for salvage. The judge a 
quo allowed a gross sum, and on that line we can well approve of the 
sum of $13,500. Considering the decree of the lower court, ail the 
circumstances developed by the évidence, and the services rendered by 
the Wilmot tugs severally, we are of opinion that the award to the 
W. G. Wilmot is not so inadéquate as to require correction ; but that 
the award to the R. W. Wilmot is inadéquate. Considering the greater 
capacity and value of the R. W. Wilmot and the fact that her valuable 
services were rendered not only in helping materially to get the Indian 
away from the burning dock, but also with her master and men in get- 
ting aboardthe burning ship with h ose, and there, in great discomfort 
if not in actual péril, renderitïg valuable services in keeping the fire 
down, we conclude that the award to the R. W. Wilmot should be in- 
creased to $7,500. 

In the main case in the court below William A. Bisso, master of the 
tug Bâton Rouge Belle, for himself and others, and Joseph A. Bisso, 
master of the towboat Léo, for himself and others, intervened, claim- 
ing for salvage services rendered to the steamship Indian in rescuing 
her from the fire at Stuyvesant Dock. From an adverse decree, they 
also appeal. The judge of the lower court disposed of their interven- 
tions as follows: 

"The interrening llbelants, the owner and crews of the Bisso tugs, tlie Belle 
of Bâton Rouge and the Léo, clalmed to hâve rendered salvage service in ex- 
tinguishing the fire in the woodwork and rigging after the Indian was moved 
from the wharf, and while she was being towed to the middle of the river, 
and after she had corne to anchor there. The claimant and the libelanta 
deny that the Bisso tugs came upon the scène until the fire had been prac- 
tieally extingulshed and was completely under control, and déclare that they 
were ordered to desist by the captaln of the Indian as they approached and 
began to throw water on the decks. The Bisso wltnesses testlfy that they 
had been pumping on the Indian for more than 15 minutes bef ore they were 
ordered off. They claim that as soon as the Indian was moved from the 
wharf the Belle of Bâton Rouge came up between her and the wharf and 
lay along her port side and" pumped on her whlIe she was being towed into the 
river and for several minutes after she was anchored. And they insist that 
their position was such that they conld not be seen from either of the Wilmot 
tugs, both of which were oa the starboard slde of the Indian with the fiâmes 
and smolie from the fire on the rear of the Indian between them and the 
Bâton Rouge Belle. They further insist that the same fire and smoke pre- 
vented thecaptain. and crew of the Indian from seelng them when tbey flrst 
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came up. On the other hand, there is the testimony of numerous wltnesses 
that the captaln of the Indlan called to the Blsso crews as they flrst came up 
and began to pviinp, and ordered them to deslst and go away as he had no 
need of their services, and they were in fact Injurlng and not helping hlm. 
It Is impossible to décide with certainty on which side is the truth. But tlais 
uncertainty is necessarily fatal to the claim of the intervening libelants. 
They cannot recover for salvage services until they prove by a clear prépon- 
dérance of évidence that they helped to extinguish the flre. The évidente does 
not establish that they rendered any services at ail, much less that they ren- 
dered any salvage services." 

From our examination and considération of the évidence in the 
case, we concur with the judge a quo as to the claim of intervening 
libelants, and only deem it necessary to add that the évidence is clear 
that as sooii as the master of the Indian learned of the présence and 
ofïered services of the intervening libelants he refused to accept their 
assistance and ordered them ofE. Under nearly ail supposable cir- 
cumstances when the master is in command and control of his own 
ship he may refuse and reject salvage services, and no volunteer salvor 
can force on him, and be rewarded for, services which he forbids. See 
The Choteau (D. C.) 5 Fed. 463; Id. (C. C.) 9 Fed. 211; The Brig 
Susan, 1 Spr. 503, Fed. Cas. No. 13,630. 

In his opinion in the case the judge a quo says; 

"This record Is incumbered with an enormous amount of Irrelevant testi- 
mony. While the libelants are entitled to recover an allowance for salvage, 
in view of the condition of the record, I shall not allow them costs, and 
under the final decree rendered in the case each party will be required to pay 

his own costs." 

We do not interfère with this part of the decree for two reasons : 
First, that the criticism of Judge Saunders is fuUy justified by the 
record; and, second, as a gênerai rule, the costs are within the dis- 
crétion of the court, and not subject of appeal. See Taylor v. Woods, 
3 Woods, 146, Fed.Cas. No. 13,809. , ' 

For reasons herein given, and to give effect to our views, the decree 
appealed from is amended by striking out that portion of the same 
awarding various sums to the owner of the steam tug R. W. Wilmot 
and in favor of the crew of said tug, and inserting in lieu theteof the 
following : 

In favor of the Monongahela Eiver Consolidated Coal & Coke Com- 
pany, owner of the steam tug R. W. Wilmot, the sum of $4,500 00 

In favor of the crew of said tug as follows, to wit: 

Name 
O. J. Mott, master, 
S. Hogan, engineer, 
M. Kornbacher, second engineer, 
A. Thomas, declî boy, 
J. Helberger, deek haud, 
J. Sharp, fireman, 
M. Baer, oiler, 
J. Uincoln, coal passer, 

Total $7,500 00 

And as thus amended the same is in ail respects affirmed. 

In view of the peculiar circumstances attending the rejection of the 



'S, to wit: 


hi v/A. <■•«••••*> tp-Xf*j\r\j \rij 


Salary 


To receive 


$175 00 


$904 80 


125 00 


646 .50 


70 00 


862 10 


40 00 


207 00 


40 00 


207 00 


50 00 


258 60 


40 00 


207 00 


40 00 


207 00 




'* OOft flO 
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interventions and the award as to costs in the lower court, the costs 
of this court should be paid by the appellees, other than the Monon- 
gahela River Consolidated Coal & Coke Company and the officers, 
employés, and crews of the steam tugs W. G. Wilmot and R. W. 
Wilmot. 
And it is so ordered. 



FREEMAN v. EVANS. 

(Circuit Court of Appeals, Third Circuit. August 30, 1907. On Motion to Ee- 
hear, October 21, 1907. On Rehearing, March 16, 1908.) 

No. 2a 

1. Tbial— Réception of Evidence— Effect of Verdict on Ruling. 

The action of a court in admlttlng or rejectlng testimony must be vlew- 
ed from the Btandpoiiit of the tinie when the testimony was olïered, and 
not from that of the verdict, and In an action on the case lu the nature 
of consplraey agalnst two défendants, In which the gist of the action was 
the tort, and not the conspiracy, and the acts chargea were such that 
they mlght hâve been commltted by both or either défendant, so that a 
judgment agalnst both or either was permissible, évidence that was com- 
pétent and admissible on the question of conspiracy in the trial of both de- 
fendants could not become Incompétent or inadmissible by reason of a 
verdict agalnst one alone. 

On Rehearing. 

2. PBAUD— REPEESENTATIONS MADE TO AGENT— LlABILITY TO PEINCIPAL. 

Where, In a transaction Involvlng an exchange of real estate between 
plalntiflf and défendant, plalntlfif was represented by an attorney, who 
personally conducted ail the negotlatlons in her behalf, hls knowledge 
and opportunlty to Investlgate matters of title and statements made by 
défendant were In law those of plalntifC, and défendant is not liable for 
fraud and decelt, In the absence of conspiracy l)etween hlm and the at- 
torney, unless the latter could hâve recovered on the same ground If he 
had been the principal. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 149 Fed. 1020. 

George P. Rich, and John G. Johnson, for plaintifï in error. 
George T. Hunsicker, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. Regina Evans, the défendant in error, 
brought, in December, 1904, an action of trespass in the Circuit Court 
of the United States for the Eastern District of Pennsylvania, against 
Henry G. Freeman, Jr., the plaintifï in error, and Wynne James. In 
her statement of claim, she set forth in substance, among other things, 
that she was the owner of a farm of 95 acres, in Bucks county, Pa., 
of the value of $5,400, above ail incumbrances, and of live stock, crops 
and farming implements thereon, of the value of $3,000; that Free- 
man was the owner of four old brick houses in Philadelphia, assessed 
at the sum of $31,800, which was in excess of their value ; that James 
was an attorney at law and was employed by the plaintifï for the pur- 
pose of eflfecting a cash private sale of her farm and property thereon ; 
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that Freeman and James "did fraudulently, deceitfuUy, maliciously 
and unlawfuUy conspire, combine, confederate and agrée together to 
cheat and deprive plaintiff of her said real and personal property, by 
effecting a fraudulent exchange thereof for a worthless equity in said 
houses," and by other deceitful and fraudulent devices particularly set 
forth in the déclaration ; and succeeded in accomplishing the purpose 
of their conspiracy. The défendants severally having pleaded not guil- 
ty, the case went to trial and, May S, 1905, a sealed verdict was brought 
in in favor of the plaintiff, for $7,373.33 against Henry G. Freeman, 
Jr., one of the défendants, and this verdict was formally recorded 
against him. James' name was not mentioned in the verdict. On May 
6, 1905, motion was made by Freeman's counsel for a new trial, and 
also for arrest of judgment. On May 10, 1905, counsel for James 
filed with the clerk of the court below a prsecipe for the entry of 
judgment in favor of James, upon the above-mentioned verdict, which 
judgment was entered upon the record accordingly. The motion for 
a new trial was granted September 6, 1905, the court, among other 
things, saying ; 

"Takiug oral and doeumentary évidence together, there was ample proof to 
sustain the plaintilï's claim, and the jury found a verdict for $7,273.33 In 
favor of daiinant but only against Freeman, one of the défendants. * » • 
The verdict against Freeman alone cannot be sustalned in vlew of the fact 
that the statement clalms for an unlawful comblnatlon between Freeman and 
plaintlfC's attorney, James, and the évidence submltted by her tended to prove 
that allégation, and a new trial should therefore be granted, and it Is so or- 
dered." 

On November 2, 1905, plaintiff filed a pétition with the court below, 
praying that the motions for a new trial and arrest of judgment might 
be reinstated and a reargument thereof granted, stating among other 
things, that the then condition of the record was such that "the plain- 
tiff is deprived of ail remedy against the défendant, or either of them, 
in her action of conspiracy," and that "unless plaintiff's case, if re- 
tried, retains its original form of conspiracy against both défendants, 
and she hâve a new trial as to both, she is without redress." On Jan- 
uary 8, 1906, this pétition was granted. The judgment on the verdict 
in favor of Wynne James, entered May 10, 1905, was ordered stricken 
from the record, and an opinion filed, awarding a new trial as to both 
défendants. To this order, striking from the record the judgment 
on the verdict in his favor, a writ of error from this court was sued 
out by James. 

In submitting the case to the jury, the court below had instructed 
them as follows: 

"Whether there is a conspiracy eharged or proven, or not, if the évidence 
shows that by lalse and fraudulent représentations of both or one of them, this 
plalntlfC has sufCered a damage, she would be entltled to recover against the 
one perx)etratlng the wrong upon her ; or if both of them had done wTong, to- 
gether or separately, whether there was a conspiracy proven or not, If you 
find that both or one of them perpetrated and hâve done this wrong, if any 
wrong was done, the plalntlfC would be entltled to recover for the amount of 
the damage sufCered against either one or both, as you flnd the évidence to be, 
If you flnd In her favor, and for such an amount as the évidence would war- 
rant." 
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And fûrther: 

"If, however, you flnd that tbere Is no consplracy, and one or the other made 
false représentations of material facts in regard to this transaction, wblcli 
resulted In damage, then you hâve a rigbt to say tbat that one is responsible 
hère." 

In the opinion of this court on the writ of errer sued out by James, 
and from which the foregoing statement of facts has been taken (149 
Fed. 136), we said that we were unable to concur in the reason given 
by the court below for granting a new trial, to wit, that the only ver- 
dict which could be rendered in this case would be either against or 
in favor of both défendants ; and stating that, under the pleadings, we 
thought the court below correctly charged the jury in such manner as 
to permit a verdict, should the évidence so warrant, against Freeman 
and in favor of James, and that the jury having on the évidence found 
such a verdict, final judgment was properly entered thereon. The or- 
ders awarding a new trial against both défendants, and striking from 
the record the judgment in favor of James, were accordingly reversed, 
and, pursuant to the decree entered by this court, the judgment in favor 
of James was reinstated, leaving the order of the court below, granting 
a new trial to Freeman, made September 6, 1905, to stand unamended. 
On January 26, 1907, the court below, upon motion of plaintifï to re- 
consider the award of a new trial as to Freeman and reinstate the ver- 
dict against him, granted said motion and struck from the record the 
order awarding a new trial as to Freeman, September 6, 1905, and on 
January 31, 1907, judgment on the verdict against him, as reinstated, 
was duly entered, with interest from January 26, 1907. To the judg- 
ment thus entered, the présent writ of error was sued out, and the rec- 
ord therein is before us. 

There are numerous assignments of error; some to the admission 
or rejection of évidence, others to the charge of the learned trial judge, 
and the last three to the order of the court below striking off the or- 
der for a new trial and reinstating the verdict against the plaintiff in 
error, and entering judgment thereon. The défendant in error con- 
tends that the time within which the présent writ of error could be 
taken, was six months from September 6, 1905, the date of granting a 
new trial as to both défendants below. The présent writ of error, how- 
ever, is to the judgment entered on December 31, 1906, after the order 
for a new trial had been s'tricken from the record, and the tirne pre- 
scribed for suing out the writ commenced to run from that date. 

A careful reading of the record, in relation to the exceptions to the 
admission or rejection of testimony, does not disclose réversible error. 
The exceptions allowed, and the assignments of error based thereon, 
are too numerous to admit of detailed discussion, and no good purpose 
would be achieved thereby. The same may be said as to the numerous 
exceptions taken to the charge of the court. The stress of the argu- 
ment of counsel for plaintiiï in error, was directed to those assignments 
alleging error in the action of the court in setting aside its first order 
for a new trial against the plaintifï in error, and entering judgment 
on the verdict against him. The principal ground of plaintiff in error's 
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contention is set forth in the forty-seventh and last assignment of error. 
It is as follows : 

"(47) ïhe leamed court below commltted further error in enterlng judgment 
against the défendant, Henry G. Freeman, in this, that on the trial of the case 
évidence was admitted against him of James' statements and transactions 
made in Freeman's absence, which testimony waa only admitted by the court 
and could not be compétent as against Freeman, on the ground that he and 
James had engaged in a fraudulent conspiracy to defraud the plalntlff. The 
verdict of the jury In favor of James establishes not only that there was no 
conspiracy, but that no implication of wrongdoing towards the plaintlfC could 
be drawn îrom this testimony as against James. Tet on the same testimony 
the jury found a verdict against Freeman, testimony which in a suit against 
him alone was utteriy inadmissible." 

As has been seen, this court has already in the case of James v. 
Evans, above referred to, decided that, under the pleadings, the court 
below correctly charged the jury in such manner as to permit a verdict, 
should the évidence so v/arrant, against Freeman and in favor of James, 
and that final judgment was properly entered upon such a verdict. It 
was held that, in substance the action was one on the case in the nature 
of conspiracy, and being a civil remedy, the gist of the action is not 
the conspiracy charged, but the tort working damage to the plaintiff. 
The tort in its nature was capable of commission, either by both de- 
fendants jointly, or by Freeman alone, or by James alone. Such being 
the law, the évidence that was compétent and admissible in the trial 
of both défendants, in an action as of conspiracy, could not become 
incompétent or inadmissible by reason of the permissible verdict against 
one of said défendants. The action of the court, in admitting or re- 
jecting testimony, must be viewed from the standpoint of the time wheu 
it is ofïered, and not from that of the verdict. 

The language of this court in thé case of L,ear v. United States, 147 
Fed. 349, 77 C. C. A. 527, though referring tq a somewhat différent 
situation, is applicable hère. We there said : 

"It has been suggested, however, that the rullng of the court below should 
now be regarded, not as of the time at which It was made, but with référ- 
ence to the verdict that was subsequently rendered, and which, it Is supposed, 
has had the effiect of excluding some of the évidence from présent considéra- 
tion." 

This suggestion was not acceded to, and after further discussion, we 
said : 

"We are not at liberty to indulge in conjecture respecting the grounds of a 
verdict, or add to Its tenns by Inference." 

It would be absurd to say in such actions as this, that the jury may 
find both défendants guilty of the tort which was the subject of the 
conspiracy charged, or that they may find that there is no conspiracy 
and that one or other of the défendants made false représentations of 
material facts to the damage of the plaintiff, and then say thàt when 
a jury has thus found one of the défendants guilty, the verdict cannot 
stand, because testimony properly relevant to the charge of conspiracy 
was admitted at the trial. The presumption is, however, that when a 
jury find only one of the défendants guilty, they hâve considered the 
évidence as to conspiracy insufficient, and confined themselves to that 
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whîch affected the individual action of the single défendant, but, as 
we hâve aiready said, we are not at liberty to indulge in conjecture re- 
specting the grounds of a verdict, and unless it shall appear that posi- 
tive injustice would be worked by permitting the judgment to stand, 
the court should not interfère therewith. 

An examination of the record has not convinced us that the testi- 
mony admitted on the ground that a conspiracy had been prima facie 
proved to the satisfaction of the court, prejudiced the case against the 
plaintiff in error, in view of the testimony as to his individual conduct 
in regard to the tort charged. We feél constrained, therefore, to affirm 
the judgment against the plaintifï in error, as it stands in the court 
below. 

On Motion to Rehear, 

PER CURIAM. Upon considération of the pétition of Henry G. 
Freeman, Jr., plaintiff in error, for a rehearing, it is now, October 21, 
1907, ordered, that a further argument of this case will be heard at the 
foot of the list for the présent October term, but such argument must 
be confined to the question whether or not the court below erred in re- 
fusing to charge that there was no évidence upon which a verdict 
against Mr. Freeman alone could be sustained. Counsel will be limited 
to one hour upon each side. 

On Rehearing. 

GRAY, Circuit Judge. At the last March term, this case was heard 
upon a writ of error, and décision was then rendered affirming the judg- 
ment below. Upon the pétition of the plaintiff in error, a rehearing 
was granted upon a single question hereinafter stated, which has been 
argued and considered at the présent term. In the opinion aiready 
filed, we hâve stated at length the somewhat complicated situation 
which resulted in the suing out of this writ of error, and it is only 
necessary now to briefly recall the following facts : 

The original suit in the court below was brought by the défendant 
in error against the plaintiff in error and one James, whom she charged 
with fraudulently, deceitfully, etc., conspiring and combining to cheat 
and deprive her of certain real estate and Personal property. James, 
thé codefendant of the plaintiff in error, was a lawyer of the state of 
Pennsylvania, who was employed by her as her counsel and agent to 
effect a sale or exchange of her farm in Bucks county, Pa. Pursuant 
to this employment, James opened negotiations with the plaintiff in er- 
ror, which were finally carried to the conclusion complained of. The 
trial resulted in a verdict for substantial damages against Freeman 
alone, and a judgment as upon a verdict of "not guilty" in favor of 
the codefendant, James. We hâve aiready decided, on the writ of er- 
ror sued out by James to the order striking off the judgment in his 
favor, that it was compétent for the jury to find one of the défendants 
guilty, individually, of the tort charged, and to acquit the other, and 
that there was no error in the judgment entered on such verdict. 
When the présent writ of error was before us at the March term, the 
argument of the plaintiff in error was confined principally to an en- 
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deavor to show that, as James, his codefendant, had been acquitted, the 
judgment against Freeman should be reversed, on the grpund that the 
jury presumably found their verdict against him upon évidence admit- 
ted to prove a conspiracy, or upon évidence that was only compétent 
when there had been prima facie proof, to the satisfaction of the court, 
of the existence of the conspiracy charged. It was this contention that 
was combated by the court in its opinion delivered after the former 
argument. In that opinion, we said, and we think rightly: 

"The tort in Its nature was capable of commission, eitlier by both défendants 
jointly or by Freeman alone, or by James alone. Such being the law, the 
évidence that was compétent and admissible in the trial of both défendants, 
in an action as of conspiracy, could not become Incompétent or inadmissible by 
reason of the permlssible verdict against one of sald défendants. The action 
o( the court, in admittlng or rejecting testimony, must be viewed from the 
standpoint of the tlme when It Is offered, and not from that of the verdict." 

The stress of the argument of the plaintifï in error at the former 
hearing, was confined to this point, and the argument for a reversai 
was made, as if improper testimony had been admitted in the then 
state of the trial against both défendants, whereas the alleged im- 
propriety of such évidence rests entirely upon the ground, that the ju- 
ry afterwards acquitted James of conspiracy, or other wrong doing. 
It was urged that the testimony against James was not relevant as 
against Freeman alone. The fallacy of such an argument is apparent 
from the suggestion that we hâve already made, that the competency 
of this testimony must be determined as of the time it was offered, and 
not as of a time after the verdict. The court certainly committed no er- 
ror in admitting this testimony while James and Freeman were being 
jointly tried. As we said in our former opinion : 

"The presumptlon Is, however, that when a Jury flnd only one of the de- 
fendants gullty, they hâve considered the évidence £is to conspiracy insuffl- 
clent, and confined themselves to that which afCected the indlvidual action of 
the single défendant" 

In view of the argument made before us, we dealt, as above stated, 
with this phase of the case as set forth in the forty-seventh assignment 
of error, to which our attention was mainly called, and we hâve no de- 
sire to make any amendment or modification of the opinion so delivered. 

But our attention has now been called to the fortieth assignment of 
error, to wit, the refusai of the court to hold that : 

"There is no évidence In the case under which the plalutiff can hold the dé- 
fendant, Mr. Freeman, liable, and the jury are Instructed to flnd a verdict 
In hl3 favor." 

The former présentation of the case was embarrassed by the great 
and unnecessary number of the assignments of error, by which the 
point just stated and urged at the rehearing was obscured, if not over- 
looked. Addressing ourselves, then, to the single question as to 
which we hâve asked the reargument to be confined, and aîded by its 
thorough and able discussion by counsel on both sides, the court is 
of opinion that the judgment below should be reversed. No évidence 
has been discovered in the record, sufScient to warrant a finding of 
misrepresentation or deceit on the part of Freeman to Mrs. Èvans, 
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and no statemait made by him to her, upon which she was called to 
rely or to act. It is dear from her own testimony and that ôf her 
husband, that she had put the whole business in the hands of her 
attorney, James, and relied exclusively upon his advice, and acted in 
accordance thereVvith, and we discover no évidence to show that her 
attorney was deceived by anything said by Freeman in relation to the 
business in hand, or that any représentations of fact were proved to 
hâve been made by Freeman to him, which were amenable to the 
charge of fraud or deceit. The plaintifï in error was not inops con- 
silii, but was adviSed and protected by counsel throughout the whole 
negotiation. She was not deceived, unless he was deceived, and op- 
portunities for investigation and inquiry open to her chosen lawyer, 
and of which he was bound to avail himself, were her opportunities 
as well. Matters and situations which, if plaintiflf in error had been 
dealing with Mrs. Evans alone, would hâve required on his part clear 
and explicit explanation, were presumably understood by the lawyer 
and man of business with whom he was dealing as her agent. 

In the absence of fraud and collusion as between James and the 
plaintifï in error (and in this connection we cannot ignore the verdict), 
we find no évidence in this record sufficient to support a verdict of 
guilty in an action in the nature of deceit against Freeman alone. 
Fraud and bad faith, if any, on the part of James towards his client, 
Mrs. Evans, could îlot be charged to Freeman, in the absence of évi- 
dence to prove a conspiracy between Freeman and James. The whole 
negotiation, therefore, must be viewed as if it had been between Free- 
man and James alone. In contemplation of law, they were dealing 
upon an equal footing, and Freeman can only be held to such duty, 
as to conduct and représentations, as would be owing to a man equally 
with himself conversant with the business in hand, and whose spécial 
duty it was, as agent, to investigate ail statements and questions as to 
title, incumbrance and value for himself. Of course, the exaggerated 
statements made upon both sides, as to the value of the property to be 
èxchanged, offered no basis for a charge of deceit. "Mère expres- 
sions of opinion as to the value of property, are not actionable. They 
are regarded as "traders' talk," which every man of intelligence re- 
ceives "cum grano salis." Bernent v. La Dow (C. C.) 63 Fed. 189 ; 
Gordon v. Butler, 105 U. S. 553, 26 L. Ed. 1166. 

"Where means of knowledge are at hand and equally available to 
both parties and the subject of purchase is alike open to their inspec- 
tion, if the purchaser does not avail himself of thèse means and op- 
portunities, he will not be heard to say that he bas been deceived by 
the vendor's misrepresentation." Slaughter v. Gerson, 13 Wall. (U. 
S.) 383, 20 L. Ed. 627; 2 Pom. Eq. Jur. Sec. 893; Farnsworth v. 
Duffner, 142 U. S. 47, 12 Sup. Ct. 164 f35 L. Ed. 931) ; Farrar v. 
Churchill, 135 U. S. 615, 10 Sup. Ct. 771, 34 h. Ed. 246. 

We hâve carefully examined ail the évidence disclosed by the record. 
It is not necessary to discuss it in détail. It suffices to say that we are 
of opinion that there was no évidence upon which a verdict against 
the plaintifï in error alone could be sustained. 

The judgment below must, therefore, be reversed. 
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UNITED STATES v. BAI/TIMORE & O. S. W. R. 00. (two cases). 

(Circuit Court of Appeals, Slxth Circuit, February 19, 1908. On Rehearing, 

March 26, 1908.) 

Nos. 1,770, 1,771. 

1. Statutes— Construction. 

In construlng a clause of a statute regard must be flrst had to the 
language of the clause Itself, and then to other clauses in the same 
act, and that construction should be adopted whlch permits the whole 
act to stand consistently together, or reduces the inconsistency to the 
smallest possible limits. 

[E)d. Note. — For cases In poifit, eee Cent. Dig. vol. 44, Statutes, § 285.] 

2. Carbibbs— Tbanspoetation or Live Stock— Food and Rest— Fedeeal 

Statuts — Consteuction — Penalty. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 60T [U. S. Comp. St. Supp. 
1907, p. 918], provides that no common carrier over whose road cattle, 
swlne, sheep, and other animais shall be conveyed from one state to 
another, etc., shall confine them in cars, boats, or vessels for a longer 
period than 28 consécutive hours, without unloading for rest, water, and 
feedlng, for a period of at least 5 consécutive hours, unless prevented 
by storm or other accidentai or unavoidable causes, whlch cannot be 
anticipated or avolded by the exercise of due diligence, provided that, 
"on the written request of the owner or person in custody of that par- 
tlcular shipment," the time of confinement may be extended to 36 hours, 
a penalty belng prescribed for each violation of the act. Held that, 
where several shipments of live stock, belonglng to différent owners, are 
contained in the same train, and the carrier falls to unload, as provided 
In such act, a penalty Is recoverable for each shipment, the shipment, 
and not the train load, being the integer contemplated as the objective 
thlng to vrhich the offense relates. 

On Rehearlng. 
8. Cbiminai, IiAw— Writ or Ebbor— Riqht of Government to Review. 

A writ of error will not lie at the Instance of the government In a 
criminal case. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Criminal Law, f§ 
2599-2614.] 

4. Penalties— Actions— RiaHT to Review— Nature op Pboceeding. 

Act Cong. June 29, 1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 
1907, p. 918], prohiblts Interstate carriers from confining live stock in 
cars longer than 28 consécutive hours. without unloading for rest, water, 
and feedlng. Section 3 (34 Stat. 608 [U. S. Comp. St. Supp. 1907, p. 
919]) imposes certain penalties for a violation of the act, which section 
4 déclares shall be recovered by civil action in the name of the United 
States in the Circuit or District Court. Beld that, though the statute 
Is pénal, an action to recover the penalties la civil, and hence the govem- 
ment Is entitled to hâve a Judgment In such proceeding reviewed by 
writ of error. 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

S. T. McPherson, for the United States. 
Edward Colston, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge. The two causes above entitled were 
heard together in this court, being alike in ail essential particulars. 
159 F.— 3 
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They were 2 of 12 similar causes in which suits were brought by the 
United States to recover penalties for several violations by the de- 
fendant railroad company of an act of Congress entitled "An act to 
prevent cruelty to animais while in transit by railroad or other means 
of transportation" from one state to another, etc., passed June 29, 
1906, c. 3594, 34 Stat. 607 [U. S. Comp. St. Supp. 1907, p. 918]. The 
suits were ail brought in the District Court of the United States for 
the Southern District of Ohio, and each related to distinct shipments 
of cattle and swine made by différent parties from stations of the 
railroad company in other states to various consignées at Cincinnati, 
Ohio. The pétition in each case alleged a shipment over the defend- 
ant's road, from a station in another state than Ohio, by a party nam- 
ed, of the live stock therein described, to a certain consignée at Cin- 
cinnati ; and then alleged that the time occupied in the transportation 
was more than 40 hours — in the first of the cases above entitled, 43 
houns and 45 minutes, and in the second, 45 hours and 25 minutes — 
and further alleged that this transportation was made without un- 
loading the said live stock for rest, water, and feeding, or either; 
"and that said défendant knowingly and willfully failed to unload the 
said live stock in a humane manner, into properly equipped pens for 
rest, water, and feeding, for a period of at least five consécutive hours; 
and, further, that the said live stock, above described, were carried 
in a car in which they could not and did not hâve proper food, water^ 
space, and opportunity to rest." 

The défendant by its answer admitted ail the material allégations 
of the pétition, but averred that the shipment mentioned in the péti- 
tion "was forwarded to Cincinnati on a certain train of the défend- 
ant, known and designated as train No. 98; that on said train there 
were also loaded and forwarded certain other shipments of live stock, 
to wit," describing 11 other such shipments by various other con- 
signors to consignées at Cincinnati, Ohio, from stations in other states ; 
and that in respect of each of those cases the railroad company had 
been in like default; and that 11 other suits brought by the United 
States, each for a penalty based on the same default, were then pend- 
ing in that court. Upon thèse facts the défendant claimed that but 
one offense had been committed, and but one penalty incurred. On 
filing this answer the défendant moved that the several causes be Con- 
solidated, "in order that there may be a recovery of but one penalty 
for ail the shipments." The court being of opinion that the statute 
dealt with the opération of trains by railroad companies, and not with 
the différent shipments which the trains may carry, the motion was 
allowed. The district attorney moved for a judgment for a penalty, 
separately, in each case "for the reason that each of said causes should 
be treated as a différent cause of action, and a separate penalty as- 
sessed in each." This motion was overruled ; and the plaintiff ex- 
cepted to this ruiing. The court thereupon entered the. following 
judgment: 

"The court, being fully advised In the premlses, finds that the défendant - 
herein admits Its liability in this cause, and therefore doth hereby order and 
adjudge that said défendant pay to the plaintiff herein the sum of one hun- 
dred dollars and its costs herein expended, and In default of payment execu- 
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tlon shaJI issue, and the court doea order, adjudge and decree that the with- 
In foregoing order In cause number 1866, shall apply to, operate upon, and be 
conclusive of the right of the plaintiff to recover of the défendant in each ot 
the following causes, to-wit: 1867, 1868, 1869, 1870, 1871, 1872, 1873, 1874, 
1880, and 1884." 

The causes were properly Consolidated. Section 921 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 685] provides that "when causes 
of a Hke nature or relative to the same question are pending before a 
court of the United States," this may be done. Whether one judg- 
ment may be given for ail or a separate judgment in each case will 
dépend upon the spécial circumstances. If it is necessary to the due 
administration of the lavir and the protection of the rights of the parties 
that the integrity of the several causes shall be so far preserved as to 
secure the proper resuit in each case, to the end that the party ag- 
grieved may not be embarrassed thereby in seeking relief against the 
judgment or for any other sufficient reason, the court will direct the 
proceedings accordingly. The statute is one for convenience in sav- 
ing expense to the parties and the time of the court. 

The validity of the act of June 29, 1906, is not disputed; nor is the 
commission of the offense, or offenses, charged in the several pétitions, 
The question presented on thèse writs of error relates to the penalty, 
and that dépends upon the construction of the first section of the act 
which reads as follovirs : 

"Be It enacted, etc., That no railroad, express company, car Company, com- 
mon carrier other than by water, or the recelver, trustée, or lessee of any of 
them, whose road forms any part of a line of road over which cattle, sheep, 
swine, or other animais shall be conveyed from one state or territory or the 
District of Columbia into or through another state or territory or the District 
of Columbia, or the owners or masters of steam, sailing or other vessels car- 
rying or transporting cattle, sheep, swine, or other animais from one state or 
territory or the District of Columbia into or through another state or terri- 
tory or the District of Columbia, shall confine the same in cars, beats, or ves- 
sels of any description for a period longer than twenty-eight consécutive hours 
without unloading the same in a humane manner, into properly equipped pens 
for rest, water, and feeding, for a period of at least five consécutive hours, 
unless prevented by storm or by other accidentai or unavoidable causes which 
can not be anticipated or avoided by the exercise of due diligence and fore- 
sight: Provided, that upon the written request of the owner or person in cus- 
tody of that particular shipment, which written request shall be separate and 
apart from any prlnted bill of lading, or other railroad form, the time of con- 
finement may be extended to thirly-slx hours. In estimating such confinement, 
the time consumed in loading and unloading shall not be considered, but the 
time during which the animais hâve been confined without such rest or food 
or water on Connecting roads shall be included, it being the intent of this act 
to prohibit their continuons confinement beyond the period of twénty-eight 
hours, except upon the contingencles hereinbefore stated: Provided, that it 
Bhall not be requlred that sheep be unloaded in the night time, but where the 
time expires in the night time in case of sheep the same may continue in tran- 
sit to a Buitable place for unloading, subject to the aforesald limitation of 
thirty-six hours." 

The contention for the plaintiff îs that this statute deals with sep- 
arate shipments or consignments of live stock, and that it does not 
matter that more than one shipment is taken by a train ; and therefore 
that several offenses may be committed in the transportation of a single 
train load. The défendant insists that the train load of live stock is 
the integer which the statute contemplâtes as the objective thing to 
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which the forbidden act relates and that therefore the offense is single, 
though there may be several shipments of stock in a train which may 
be affected by the same neglect. It may be admitted that the statute 
is not so clear upon this subject as would be désirable. The language 
is quite gênerai, and there is but one salient expression upon which 
we can lay hold with confidence. This is contained in the provision 
that the 28-hour limitation may be extended to 36 hours "upon the 
written request of the owner or person in custody of that particular 
shipment, which written request shall be separate and apart from any 
printed bill of lading," etc. It seems to us that this gives the key by 
which the meaning of the act in this respect may be interpreted. It 
is the owiier of the shipment or his représentative having the custody 
of the shipment who is to be referred to as authority for prolonging 
the transportation without unloading; and it is manifestly implied 
that there is a bill of lading or other contract which governs the trans- 
portation of that shipment. No other person than the one concerned 
with that shipment is given the power to prolong the transportation 
without unloading. And one shipper could not exercise his right if he 
was one of several; or if he could, it would disable other shippers 
from exercising the right to hâve their stock unloaded for rest and 
feeding and then go on. It is urged that it would be very inconvénient 
for the railroad company to dismember its trains by dropping out one 
or more cars at différent stations and leaving them to be picked up 
by other trains which may or may not find it convenient to take them 
in. But the duty imposed by the statute, however construed, is highly 
inconvénient, and it is a différence in degree merely. Besides, we îiave 
little doubt that the company, having in mind the duty it would be 
under to comply with this requirement, would be able to so adjust its 
train service as to meet such contingencies without serious dérange- 
ment. The argument based upon the supposed inconvenience to the 
railroad company does not impress us as being very persuasive, al- 
though if the matter were very doubtful it would deserve to hâve some 
weight. 

The construction which we propose leads to the harmonious opéra- 
tion of the several provisions of the statute more efïectively than any 
other which has been suggested. And if, as no one doubts, the law 
is not void for uncertainty and should be given efïect, our only duty 
is to ascertain what it means and exécute it accordingly, The max- 
ims and rules adopted for the purpose of interpreting the meaning of 
a statute require that we attend to ail its provisions, and, if possible, 
attribute to the language in which each is expressed a meaning which 
will permit other provisions to hâve their due efïect. This doctrine 
is so well settled that the rules by which it is formulated hâve become 
axiomatic. Two of them, "ex antecedentibus et consequentibus fit 
optima interpretatio" and "noscitur a sociis," are expounded in 
Broom's Légal Maxims at page 555 and following. A good state- 
ment of the doctrine as applied to the case before us is contained in 36 
A. & E. Encylc. of L. 616 (2d Ed.), where it is said : 

"In construlng a section of an act, regard must flrst be had to the language 
of the clause itself, and, second, to other clauses in the same act, and that 



UNITED STATES V. BALTIMOEE & O. 8. W. E. CO. 37 

construction should be adopted whlch makes the whole act stand consistently 
together or reduces the inconsSstency to the smallest possible limlts." 

We add some of the cases in the Suprême Court in illustration. 
Pennington v. Coxe, 2 Cr. 33, 53 ; Alexander v. Alexandria, 5 Cr. 1, 
7, 8 ; Market Co. v. Hoffman, 101 U. S. 113, 116, 117, 25 L. Ed. 782 ; 
Kohlsaat v. Murphy, 96 U. S. 153, 159, 160, 24 L. Ed. 844; Neal v. 
Clark, 95 U. S. 704, 709, 24 L. Ed. 586. 

It is conceded that the statute is pénal, and that it is not to be ex- 
tended beyond the fair meaning of the language employed. But 
there is scant room for the application of that principle hère, for there 
is no terni or language which needs to be strained or extended to simi- 
lar conditions to reach a proposed conclusion, but simply a question 
as to the meaning of the language actually employed. The act of 
June 29, 1906, was enacted to take the place of the act of March 3, 
1873, c. 253, 17 Stat. 584,carried into sections 4386 to 4390 of the Re- 
vised Statutes [U. S. Comp. St. 1901, pp. 2995, 2997], which it re- 
pealed. The earlier law seems not to hâve been the source of much 
litigation. It was held by Judge Key at the circuit in United States 
V. East Tennessee, Virg., etc., R. Co. (C. C.) 13 Fed. 643, upon the 
limited construction which he gave to that act, that it did not apply to 
the transportation of live stock from one station to another in the same 
State. And in United States v. Boston & A. R. Co. (D. C.) 15 Fed. 
309, it was held by Judge Nelson, also at the circuit, in a case where 
a large number of animais had been shipped, that the statute could 
not be fairly construed as making the unlawful confinement of a 
single animal a separate offense, and that the confinement of the en- 
tire number of animais was a single offense. It does not appear 
whether in that case there was more than one owner or more than 
one consignment. And that law did not contain the provision in the 
new law which allows the prolongation of the confinement of the ani- 
mais upon the consent of the shipper. In United States v. Eouisville 
& N. R. Co. (D. C.) 18 Fed. 480, Judge Key held that the time during 
which a preceding carrier had kept the stock confîned without unload- 
ing must be counted against the second carrier, but that the latter was 
not liable for the continued confinement by a subséquent carrier for a 
period which, with the time of the confinement by the carrier sought 
to be charged, would extend beyond the prescribed 28 hours. In New- 
port News & M. Val. Co. v. United States, 61 Fed. 488, 9 C. C. A. 679, 
it was held by this court that the carrier could not excuse itself upon the' 
ground of the occurrence of an "accidentai cause," where, as in that 
case, it was an accident on the road due to its own négligence. In Unit- 
ed States V. Harris, 85 Fed. 533, 29 C. C. A. 337, it was held by the 
Circuit Court of Appeals for the Third Circuit that a receiver in 
charge of a railroad under an order of a court was not included in 
the statute as one charged with the duty, and so liable to the penalty, 
for the reason that only "railroad companies" were mentioned in that 
act, a matter which is cured by the later act ; and the Suprême Court 
affirmed that ruling in the same case, 177 U. S. 305, 20 Sup. Ct. 
609, 44 L. Ed. 780. In the case of United States v. St. Louis & S. 
F. R. Co. (C. C.) 107 Fed. 870, it was held by Judge Rogers that upon 



38 159 FEDEEAL REPOKTEK. 

the facts in that case the unlawful confinement of ail the animais on 
a certain train constituted but a single offense. Those facts were 
that^the train was made up of several cars, each containing part of 
an entire shipment made by the same party to the same consignée. 
In that case, the judge came to that conclusion in the absence of the 
light g^ven by the new law by the provision we hâve emphasized. 
However, we think he was right though he reached his conclusion by 
lights more dim than are now available. We refer to thèse cases be- 
cause they are cited. But they really give little or no assistance upon 
the particular question with which we hâve to deal. 

For the reasons we hâve given, we conclude that the judgments 
should be reversed, and further proceedings be had in the court be- 
low in accordance with this opinion. 

On Rehearing. 

Since our opinion in thèse cases was filed, upon which we direct- 
ed a reversai of the judgment, counsel for défendant in error, upon 
their attention being drawn to certain décisions of the -Suprême Court 
of the United States, to which we shall presently refer, and conceiv- 
ing that they militate against the right of the United States to re- 
move thèse cases into this court by writ of error, moves for a re- 
hearing to the end that the question of the jurisdiction of this court 
may be considered, and, if found not to exist, that the writs of error 
be dismissed. No doubt, the objection is one which we ought to con- 
sider and act upon if présentée! at any time before we lose confrol 
of the cases. The objection is that thèse are criminal cases, and it is 
urged that a writ of error will not lie at the instance of the govern- 
ment in a criminal case. The second of thèse propositions cannot be 
denied. The law was so settled in United States v. Sanges, 144 U. 
S. 310, 13 Sup. Ct. 609, 36 L. Ed. 445. But the question remains 
whether thèse are criminal cases within the meaning of that rule. 

The pétition in each case was for the recovery of a penalty, and 
the actions are in the similitude of the common-law action of debt, 
the form being simplified by the rules of Code pleading. Section 4 
of the act of Congress [U. S. Comp. St. Supp. 1907, p. 919], upon 
which the actions are based, provides "That the penalty created by the 
preceding section shall be recovered by civil action in the name of 
United States in the Circuit or District Court," etc. The contention 
that thèse are criminal cases, and that therefore the United States can- 
not hâve a writ of error, is said to find support in the décisions of the 
Suprême Court in Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 
524, 29 L. Ed. 746, and Lees v. United States, 150 U. S. 476, 14 Sup. 
Ct. 163, 37 L. Ed. 1150. In both of thèse cases the court was con- 
sidering the immunities secured to défendants by the constitutional 
provisions of the fourth and fifth amendments in the Boyd Case, and 
the sixth amendment in the Lees Case. It was said that such actions 
were "criminal in their nature." And it was because of that similitude 
that, having regard to the principle and purpose of the constitutional 
provisions, the court held they should be applied. In the présent case, 
no such considérations apply. No right secured by the Constitution is 
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afïected. In cases not so affected the question would be whether the 
statute intends that the penalty shall be recovered only by conviction 
upon an indictment, or may be recovered by a civil action. This distinc- 
tion and the conséquences are considered with attention by Mr. Justice 
Strong in United States v. Claflin, 97 U. S. 546, 24 L. Ed. 1083, 1085. 
The subject under discussion was directly involved in the case of 
United States v. Zucker, 161 U. S. 475, 16 Sup. Ct. 641, 40 L. Ed. 
777. That Viras a civil action brought by the United States to re- 
cover the value of certain merchandise which it was claimed had been 
forfeited in conséquence of the violation of the customs act. Upon 
the trial the government offered in évidence a déposition taken in 
France. The défendant objected that he was entitled to be confront- 
ed by the witness because the action involved the commission of a 
criminal offense. The court below sustained the objection. But the 
Suprême Court upon a writ of error, sued out by the United States, 
held that this was error, and reversed the judgment. Mr. Justice 
Harlan, in delivering the opinion of the court, canvassed the Boyd 
and the I,ees Cases, and pointed out their inapplicability. It would 
seem that the Zucker Case presented even better ground for the ob- 
jection made by the défendant in that case than the ground for the 
objection hère. Moreover, it is significant that in the Zucker Case 
the writ of error was sued out by the United States, and the cause 
was entertained and decided on its merits. It seems hardly possible 
to think that if the court had regarded such an action as a criminal 
proceeding, it would hâve donc otherwise than to bave simply dis- 
missed the writ of error on its own motion. So, too, in the Claflin 
Case, supra, the writ of error was sued out by the United States, and 
the cause was considered on its merits. The action of debt has long 
been used, and regarded as the appropriate remedy for the collection 
of penalties prescribed for the violation of statutes. Atcheson v. Ever- 
ett, Cowper, 383; Stockwell v. United States, 13 Wall. 531, 20 L. 
Ed. 491; Lebanon v. Olcott, 1 N. H. 339; Garman v. Gamble, 10 
Watts (Pa.) 382 ; Ordway v. Central Nat. Bank, 47 Md. 217, 28 
Am. Rep. 455 ; Webster v. People, 14 111. 365. 

One further observation: The rule that the government may not 
hâve a writ of error is a rule of the common law, and not the sub- 
ject of a constitutional guaranty. It is therefore subject to modifi- 
cation by the Législature. Congress has provided in the présent case 
that the remedy shall be by a civil action, and the fair import of its 
mcaning would seem to be an action having the ordinary incidents 
of a civil action, among which is the right to hâve the judgment re- 
viewed. "It is to be proceeded in, so far as the action is concerned, 
just as in any other action of debt," said Thompson, J., in Bartolett v. 
Achey, 38 Pa. 273. 

Pétition denied. 
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CHICAGO GBEAT WESTERN EY. CD. v. EGAN. 

(Circuit Court of Appeals, Eighth Circuit. March 14, 1908.) 

No. 2,596. 

1. Masteb and Sebvant— Injuby to Servant— Négligence— Contbibxjtort 

Négligence— SuFFiciENT Evidence fob Jury. 

Three frelght cars liad been placed by an engineer on a passing traek 
opposite a platform at a station to be partlally unloaded there. There 
was a public road crossing east of them, and east of tbls crosslng waa 
the forward part of the train whieh conslsted of about 20 frelght cars. 
The engineer was upon the ground by the side of hls engine whlch stood 
upon the main track near the three cars. The conductor there told the 
engineer to go up when he got ready, and couple up and back down. The 
engineer testlfled that after he climbed Into hls eab the conductor said to 
him, "John, I wlU make the coupling at the crosslng when you get ready 
to back up." A workman who stood by testlfied that the "onductor said 
to the engineer at that time, "Look out for us, we may not be done work- 
ing in the car," and there was no other testiniony to this saying. The 
hind brakeman was then In the car unloading It The conductor went to 
work in one of the three cars to ald the hind brakeman to unload them. 
The engineer took hls engine to the east end of the passing track, coupled 
It up to the forward end of the train, and wlthout farther signal backed 
It into the three cars, threw the conductor out of one of them by the im- 
pact, and he was kllled by the fall. The engineer could not see the three 
cars or the rear of hls train after he coupled hls engine to It, and he 
testlfled that he did not know that the conductor was in one of the cars, 
and that he relled on the conductor's statement that he would make the 
coupling. 

Eeld, there was substantial évidence of the négligence of the engineer, 
the évidence that the conductor was guilty of contrlbutory négligence was 
not clear, and thèse Issues were rlghtly submitted to the jury. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 1034, 1051-1067, ] 089-1132.] 

2. NEGLIGENCE— True Test of Doubtfui, Act Care Peesons of Oedinaet 

Peudbnce Use under Same Cikcumstances. 

An act or omission may be in Itself clearly négligent or clearly free of 
négligence. 

If its character Is doubtfui, the test of actlonable négligence Is the de- 
gree of care whlch persons of ordlnary Intelligence and prudence common- 
ly exercise In the same clreunistauces. If the care exercised in such a 
case rises to or above that standard there is no actlonable négligence, if 
it falls below that standard there Is. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Négligence, § 6.5 
8. Same— Evidence of Oedinaby Pbaotice of Reasonable Men in Same Cie- 

CUMSTANCES GbNERALLY COMPETENT. 

In such a case the évidence of the ordlnary practice and of the usual 
eustom, If any, of ordinarily prudent and Intelligent persons In the per- 
formance under the same or llke clrcumstances of the same or llke acts is 
ordinarily compétent upon the Issue of négligence in the performance or 
omission of an act. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 37, Négligence, § 238.] 

4. Mastee and Servant— Evidence of Obdinaky Practice Compétent 
Though It Fails to Establish Uniform Custom. 

There was substantial évidence that the ordlnary practice and the gên- 
erai custom of operators on defendant's railroad was not to move trains, 
or parts of trains, on verbal orders of conductors wlthout hand signais, 
but this évidence was not undisputed. There was substantial évidence 
that it was the common practice of the crew of the train on whlch the 
Injury was Inflicted to move It, and parts of it, on verbal orders of the 
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conductor wlthout hand signais, but this évidence was not wlthout con- 
tradiction. 

Held, IL motion to strike eut the évidence of the ordinary practice and 
gênerai custom npon the railroad was properly denied, and a request to 
Instruct the jury that they should disregavd that évidence, and that the 
undlsputed évidence was that the common practice of the crew on the 
train on which the injury was Inilicted was to move it, and the parts of It, 
upon the verbal orders of the conductor, was rlghtly refused, because the 
latter évidence was dlsputed. and because the évidence of the ordinary 
practice of the operators on the raliroad was compétent and material even 
If It failed to establlsh a unlform custom. 

5. Appeal and Ebror— Pages of Bill or Exceptions ih Tbansckipt dp 
Record Whebe Rulings Challenged Appear, Must be Specified in 

THE BRIEF. 

Where counsel do not consider errors assigned of sufflclent importance 
to point out In their brief the pages In the bill of exceptions in the prlnt- 
ed transcript of the record, where the rulings of the court challenged with 
the objections and exceptions to them may be found, the court wlU not 
ordinarily deem them of suflicient materiality to search through the rec- 
ord, flnd, and dlscuss them. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
I 3095.] 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the North- 
ern District of lowa. 

D. J. Lenehan (A. G. Briggs and L. G. Hurd, on the brief), for 
plaintiiï in error. 

J. W. Kintzinger and M. J, Wade (Oliver Longueville, on the 
brief), for défendant in error. 

Before vSANBORN, HOOK, and ADAM S, Circuit Judges. 

SANBORN, Circuit Judge. Mr. Egan was the conductor, Mr. 
Tully was the engineer, and Mr. Shine was the head brakeman on 
way freight train No. 85 going east at Graff station in the state of 
lowa. This train consisted of an engine and about 2G freight cars. 
The passing track at this station lay on the south side of the main 
track, and it was about a mile in length. The train had been placed 
upon the passing track in such a way that three cars which contain- 
ed freight to be unloaded at this station were set opposite the plat- 
form at the dépôt, and the hind brakeman was engaged in taking 
freight out of them. After the forward end of the train had been 
placed upon the passing track the engineer and the brakeman had 
detached the engine and taken it back down the main track to the 
coal chute which was near the three cars, and the engineer had de- 
scended to the ground. The public road crossed the railroad a short 
distance east of the station and platform, and the three cars to be 
unloaded stood west of this crossing while the forward end of the 
train stood east of it. As the engineer stood upon the ground by 
the side of his engine the conductor said to him, "You go up when 
you get ready, and couple up and back down. We are already to go 
as soon as we set out three cars." Thereupon the engineer cHmbed 
into his cab which was open. He testified that after he had climbed 
to his seat box the conductor said to him, "John, I will make the 
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coupling at the crossing hère when you get ready to back up." Wil- 
kin, a workman who was standing there, testified that as the engineer 
was seating himself in his cab, and as the conductor was walking 
away and was right beside the engine, the latter turned, faced the 
engineer, and "hollered" to him, "Look eut for us, wé may not be 
done working in the car." The engineer denied that Êgan gave him 
this warning, and the testimony of thèse two witnesses was the only 
évidence of the saying of the conductor after the engineer chmbed 
into his cab. The conductor went to work in one of the three cars 
to assist the hind brakeman to unload furniture from it. The head 
brakeman, who was not one of the regular crew, but a substitute 
for this trip, testified that the conductor told him to go up and couple 
on to the head end of the train, and back down and set out three 
cars. The engineer and the head brakeman took the engine out the 
main track to the east, backed it in on the passing track, coupled it 
to the east end of the 30 cars which constituted the forward part of 
the train, and then without signais backed them westerly against the 
three stationary cars for the purpose of coupling to them and as the 
forward end of the train struck thèse cars the impact threw the con- 
ductor, who was still at work unloading the furniture in one of the 
cars out of its side door onto his head upon the platform and killed 
him. 

The engineer testified that he could not see the crossing or the 
rear end of his train after he had coupled to it, that he did not know 
that the conductor was unloading freight on the standing cars, and 
that he relied on the latter's statement to him that he would make 
the coupHng at the crossing. He testified at the coroner's inquest 
that the head brakeman gave him a signal to back up after his en- 
gine was coupled to the forward end of the train, but he admitted 
at the trial that he received no such signal. The head brakeman 
testified that he knew that the rear brakeman was unloading freight 
from the cars at the platform when he started east with the engine 
to couple it to the forward end of the train, that after that coupling 
was effected he climbed onto the fourth car from the engine and 
rode back upon it, that he saw no one at the crossing and knew that 
the conductor was in one of the three cars, but that the couplers were 
automatic and that he relied on the conductor 's direction to him to 
back down. 

There was much évidence that the ordinary practice of the opera- 
tors of this railroad company and their customary method of mak- 
ing such a coupHng on such an order as that which the engineer 
related, was to push the portion of the train attached to the engine 
against standing cars only after receiving hand signais in the day 
and after receiving light signais in the night. There was testimony 
that the common practice of the crew which generally operated this 
particular train was to move it without such signais on the verbal 
orders of the conductor. But there was also testimony to the con- 
trary, testimony that the ordinary practice on this train was when 
such a verbal order was given to couple the engine to the cars to be 
moved, then to give three blasts of the whistle as a signal that the 
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engineer was ready to back up and to wait for a signal to do so, and 
if none was immediately given, to stay there until one was given. 
The évidence was undisputed that if the conductor's last words to tlie 
engineer as he left him to go to the car were, "Look out for us, we 
may not be done working in the cars," the backing of the forward 
part of the train into the stationary cars without any farther signal 
was not an ordinary or customary movement under such circum- 
stances, and that it is not an ordinary or customary opération of an 
engine or train for an engineer to run it against cars in which he 
knows men are at work unloading their contents. There was oth- 
er évidence at the trial, but none that was material to the issues in 
this court. 

This action was brought against the railroad company for the 
alleged négligence of the engineer and the head brakeman which the 
plaintiff below, the administratrix of the estate of the conductor, aver- 
red in her complaint caused the death of the latter, and for which, 
if the négligence of the engineer or brakeman caused it, the railway 
company was liable under a statute of lowa. At the close of the évi- 
dence the court below denied a request of the défendant to instruct 
the jury to return a verdict in its favor, and this ruling is ckallenged 
by its counsel because, as they say, there was no substantial évidence 
of the négligence of the engineer or of the négligence of the brake- 
man, and the évidence was conclusive that the conductor was guilty 
of négligence which contributed to his injury. But if, as the wit- 
ness Wilkin testified, the conductor's last words to the engineer be- 
fore the latter started to couple his engine to the forward end of the 
train were, "Look out for us, we may not be done working in the 
car," the engineer certainly failed to exercise ordinary care when he 
backed that portion of the train against the car in which the con- 
ductor was working without giving any warning that he was about 
to do so, and without receiving any signal so to do. Moreover, if those 
words constituted the last order of the conductor, he may hâve relied 
upon the engineer's obédience to them, and upon the latter's exercise 
of ordinary care, and hâve gone to his work in the car in reliance upon 
them. It is not so clear that a man of ordinary prudence and intelli- 
gence would not hâve done so, that the duty devolved upon the court to 
instruct the jury that in so doing he was guilty of négligence which 
caused his injury, 

It is contended, however, that there was no substantial évidence 
that the direction to look out for them was the last order of Egan. 
The engineer testified that it was not. He agrées with Wilkin that 
his cab was open, that after he climbed into it the conductor gave 
him farther instructions, but he testifies that the conductor said that 
he would make the coupling at the crossing when the engineer got 
ready to back up. The engineer acted as though that statement was 
true, for he backed the train over the crossing without farther signal, 
and without warning those in the car that the head end of the train 
was coming. His testimony, however, is not strengthened by the 
fact that he testified before the coroner that he received a signal from 
the head brakeman to back this portion of the train up before he did 
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so, and that at the trial below he conceded that he backed it' without 
any signal. Wilkin, on the other hand, testified positively that the 
conductor's instructions were, "Look ont for us, we may not be donc 
working at the car." The conductor acted as though that was his 
order. He went to work in the car unloading it and remained there 
until he was injured, without taking any farther précautions to guard 
against the impact of the forward part of the train, to protect trav- 
elers on the highway from its movement, or to make the coupling at 
the Crossing. The car in which he went to work was standing by the 
platform for the purpose of being unloaded, and the hind brakeman 
was at work in it, or in one of the two standing with it, when he gave 
the instruction to the engineer. The positive testimony of Wilkin, 
the acts of the parties, the circumstances sùrrounding them at the time 
of the accident, and the fact that there is but one witness to contradict 
the statement of Wilkin, constitute évidence too material to be dis- 
regarded, and there was no error in submitting to the jury the ques- 
tion whether the testimony of Wilkin, or that of the engineer, rela- 
tive to this last instruction of the conductor, was true. The defend- 
ant's request for an instructed verdict was therefore properly denied. 
Counsel for the défendant moved the court at the close of the évi- 
dence to strike out ail the testimony that it was the ordinary practice 
and the usual custom on the defendant's railroad to move trains, and 
parts of trains, only on hand signais, and requested the court to in- 
struct the jury thus, "the uncontradicted évidence established the 
fact that it was common practice for the conductor Egan to direct the 
engineer.Tully, to back down his train, or parts of his train, on ver- 
bal orders, and without waiting for any other signal before moving 
the same. You are instructed that the ordinary and usual practice 
obtaining as to other trains, or on other railways, is entirely imma- 
terial in this controversy, and you will therefore reject ail évidence 
upon that question." The court denied the motion and refused to give 
the instructions, and thèse rulings are specified as error. The plaintifï 
below averred in hei' complaint, and the défendant denied in its an- 
swer, that the ordinary and proper way to move an engine and cars 
when coupling them to other cars, was to do so by hand signais re- 
ceived from a person stationed at or near one of the cars to be cou- 
pied, and that the engineer and head brakeman were guilty of causal 
négligence in that they attempted to make the coupling in the absence 
of such signais. There are cases in which the act or omission is in it- 
self so plainly négligent that the fact that other persons in the same 
or like circumstances hâve been guilty of it is futile to change its 
character or effect. Dawson v. Chicago, R. I. & P. Ry. Co., 114 Fed. 
870, 872, 52 C. C. A. 286, 288 ; Gilbert v. Burlington, C. R. & N. 
Ry. Co., 128 Fed. 529, 534, 63 C. C. A. 27, 32. But where the na- 
ture of the act or omission is of a doubtful character, as in the case 
in hand, the true test of actionable négligence is the degree of care 
which persons of ordinary intelligence and prudence commonly ex- 
ercise under the same circumstances. If, in a given case, the care 
exercised rises to or above that standard, there is no actionable nég- 
ligence. If it falls below it there is. Hence in an action for damages 



CHICAGO GREAT WESTERN RT. CO. V. EQAN. 45 

for négligence évidence of the ordinary practice and of the uniform 
custom, if any, of such persons in the performance under similar cir- 
cumstances of acts like those which are alleged to hâve been negli- 
gently donc, is generally compétent évidence, because it présents to 
the jury the correct standard for their détermination of the issue 
whether or not the défendant was guilty as charged. Grand Trunk Ry. 
Co. V. Ives, 144 U. S. 408, 416, 417, 12 Sup. Ct. 679. 36 L. Ed. 485; 
Union Pacific R. Co. v. Daniels, 152 U. S. 684, 691. 14 Sup. Ct. 756, 38 
L. Ed. 597; Washington, etc., Rv. Co. v. McDade, 135 U. S. 554, 569, 
10 Sup. Ct. 1044, 34 L. Ed. 235 ; Texas & Pac. R. Co. v. Barrett, 166 
U. S. 617, 619, 620, 17 Sup. Ct. 707, 41 L. Ed. 113Q ; Choctaw, etc., 
R. Co. V. McDade, 191 U. S. 64, 67, 24 Sup. Ct. 24, 48 L. Ed. 96 ; 
Charnock v. Texas & Pac. R. Co., 194 U. S. 432, 437, 24 Sup. Ct. 671, 
48 L. Ed. 1057. There was, therefore, no error in the admission of 
évidence of "the ordinary practice and of the custom of the operators of 
the défendant in the use of hand signais in the movement of freight 
trains and the parts thereof. Counsel argue, however, that this évi- 
dence should hâve been stricken out at the close of the trial because it 
failed to establish a uniform custom under the rule in Chicago, Milwau- 
kee & St. Paul Ry. Co. v. Lindeman, 143 Fed. 946, 75 C. C. A. 18. Con- 
ceding that it so failed, nevertheless it was compétent and persuasive évi- 
dence of the ordinary practice of men of reasonable prudence and care 
under the same circumstances as those which surrounded the engineer 
at the time of this accident, and hence the motion was too broad, since 
it was to strike out not only the évidence of the custom but also the 
évidence of the degree of care which ordinarily prudent and cau- 
tions men commonly exercise in the same circumstances. Southern 
Pac. Co. V. Hetzer, 135 Fed. 272, 284, 68 C. C. A. 26, 38, 1 L. R. A. 
(N. S.) 288. It is said that the motion should hâve been granted and 
the instruction should hâve been given because the évidence was un- 
disputed that it was the common practice of Egan and TuUy and of 
the crew of their train to move it, and the parts of it, upon the ver- 
bal orders of the conductor without hand signais, so that the ordinary 
practice of other prudent men on other trains became immaterial. 
The difficulty with this contention, however, is that the testimony 
that this was the common practice of Egan and Tully and of the 
crew of their train was not without contradiction. There was sub- 
stantial évidence that the ordinary practice, even on that train, was 
to move its parts only on hand signais, and hence the court com- 
mitted no error against the défendant when it denied its motion, 
refused its request, submitted that question to the jury, and instruct- 
ed them as it did, that if they found that the common practice on 
that train was to move it, and the parts of it, on verbal orders from 
the conductor without any signais, or if they found that it was un- 
derstood between Egan and Tully that the train should be so moved, 
then the plaintiff could not recover. 

The next objection discussed in the brief is to a ruling upon a 
question to which no objection appears from the bill of exceptions 
to bave been made, and it is accordingly dismissed. 

The last two paragraphs of the brief for the company call ouf at- 
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tention to nine spécifications of error, and cite the pages of the tran- 
script of the record where the assignment of thèse alleged errors 
is printed, but they fail to point out any of the pages in the bill of 
exceptions printed in the transcript where any of the rulings, of 
the court, at which thèse spécifications of error are leveled, or the ob- 
jections or exceptions to thèse rulings may be found. The burden 
of proving by the record that the trial court has erred is upon the 
plaintiff in error, and where its counsel do not consider the errors 
which they assign of sufficient importance to point out in their brief 
the pages in the bill of exceptions printed in the transcript where 
the rulings which they challenge and the objections and excep- 
tions thereto may be found, in accordance with Rule 34, of this court, 
and its former rulings, the court will not ordinarily deem the ques- 
tions they seek to présent of sufficient mater iality to search through 
the record to find and review the rulings. Rule 24, paf . 2 (3), 11 
C. C. A. Ixxxviii, 47 Fed. xi, Rule 21 Suprême Court, par. 2 (3); 
City of Lincoln v. Sun Vapor S. L. Co., 59 Fed. 756, 8 C. C. A. 253 ; 
Orr & Lindsley Shoe Co. v. Needles, 67 Fed. 990, 995, 15 C. C. A. 
142, 147. 
The judgment below must be affirmed, and it is so ordered. 



HENDERSON V. SULLIVAN. 
(Circuit Court of Appeals, Sixth Circuit. February 19, 1908.) 

1. Nuisance— Stoeaqe of Explosives. 

The storage on an Island In tlie Détroit river of tons of dynamite, 
whieli was liable to explode, and wliich did explode, constltuted a nuisance. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 37, Nuisance, §§ 15, 
145.] 

2. SAME— INJUNCTION. 

The government, having spent millions of dollars In Jmproving the Dé- 
troit river In the vicinity of Powder House Island, and having contracte 
for the further improvement of the river, contemplating an expenditure 
of $6,000,000 more, In whleh Improvement large quantlties of dynamite hâve 
been, and vs-ill.be, used, and dynamite having been stored on such island in 
varions quantlties, without protest, for more than 25 years, an injunction 
would only be granted restraining the storage of dynamite on the island 
In such quàntity as to create danger to complainant, who resided in the 
vlclnlty, or his family personaUy, or danger to his property located at 
his place of résidence. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 
Edwin Henderson, for plaintiflf in error. 
John H. Goff, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

RICHARDS, Circuit Judge. The défendant, Michael Sullivan, is 
a contractor, who for many years has been engaged under contract 
with the government in deepening and widening the channel in the 
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Détroit river, at a point commonly known as "Lime Kiln Crossing." 
Tliis work nécessitâtes the use o£ large quantities of dynamite for 
blasting the rock which forms the bed of the river at this point. It ap- 
pears that this work is still going on, and there will likely be spent by 
the government in this neighborhood for this purpose about $6,000,000. 

It appears from the record that prior to 1879 dynamite thus needed 
was stored on Fox Island, and in that year an explosion took place. 
The report made by the United States Assistant Engineer to Gen. Weit- 
zel, then in charge of the work, leaves it to be inferred that the greater 
part of the nitroglycerin was stolen and a fire started to conceal the 
theft. Shortly after this explosion, along in the early 80's, Sullivan, 
then engaged in the contract work, with the consent of the government 
engineering ofïîcers, anchored a scow over what is known as Powder 
House Island, located in the Détroit river, about 2,000 feet from Grosse 
Isle, and used it in manufacturing and storing dynamite for the Lime 
Kiln Crossing work. After use for some years, the scow was sunk in 
the shallow water and the présent island was built up, largely with rock 
excavated from the Lime Kiln Crossing. After thus constructing the 
island, some shanties were built and thèse were used, with the knowl- 
edge and consent of the government engineering ofïîcers, for the sto- 
rage of dynamite needed in the government work. The shanties were 
insubstantial structures. One witness said you could throw a cat 
through the cracks. Dynamite required for the government work was 
no longer manufacturée but brought there and stored. On the 37th of 
June, 1906, about 20 tons were stored, of which 500 or 600 boxes, or 
from 10,000 to 12,000 pounds, belonged to the défendant, the balance 
to the Dunbar & Sullivan Dredging Company in which he was inter- 
ested. 

On the afternoon of the day mentioned, the dynamite exploded from 
no known cause. At the time of the explosion, the complainant, Hen- 
derson, occupied 25 acres of land on Grosse Isle fronting on the Dé- 
troit river, and about 3,800 feet from Powder House Island. The 
résidence was a summer one, but was used from time to time through- 
out the entire year. The force of the explosion shattered the Windows 
in the house, and severly shocked the members of his family who were 
living there at the time. Similar in jury was donc to dwellings on 
Grosse Isle and elsewhere as near as the complainant's to the explo- 
sion. Slight injuries were inflicted on several people but nothing of a 
serions nature. Two boys were fishing in a sailboat in the river near 
Powder House Island when the dynamite exploded. Their boat was 
blown to pièces, but the boys were rescued without any serious injury. 

The Détroit river is nearly two miles wide at the point where the ex- 
plosion occurred. There are several channels for boats of considérable 
draught, while the whole river is used for pleasure craft, sail boats, mo- 
tor boats, fishing boats, etc. One channel runs between Stony Island 
and Grosse Isle which passes quite near to the Powder House Island 
and joins the Sugar Island channel a few hundred yards below it. The 
Sugar Island channel passes from the head of Bois Blanc Island to 
Sugar Island, crossing the main stream at a distance form Powder 
House Island estimated from 80 to 800 feet. The main ship channel 



48 169 FEDERAL EEPORTEE. 

lies a half mile or more to the east of Powder House Island, passing 
between Bois Blanc Island and the Canadian shore. The Sugar Island 
channel described was navigated at the time of the explosion by two 
large side wheel steamers engaged in the excursion business between 
Détroit and Toledo. One of them passed the scène within half an hour 
of the explosion. The force of the explosion destroyed the shanties 
containing the dynamite but they hâve since been replaced by permanent 
structures, and no doubt large quantities of dynamite will be stored 
there unless the court intervenes. The case was brought in the state 
court but removed to the court below where, after a hearing of the 
complaint, in which it was prayed the défendant be permanently en- 
joined from storing at any point in the Détroit river, and particularly 
in any building or buildings situated on Powder House Island, any 
dynamite or other mixture of nitroglycerin or high explosive, the bill 
was dismissed. There was no opinion. From this decree an appeal was 
taken to this court. 

The Détroit river being a navigable stream and public highway, the 
complainant contends that the érection by the défendant, although 
with the consent of the government engineers, of the island now known 
as "Powder House Island," and the construction thereon of a powder 
house as described, constituted a trespass, and the storage on the island 
in the powder house of large and dangerous quantities of dynamite 
which exploded, damaging property and imperiling lives, and the con- 
templated storage of similar quantities there in the future, constitutes 
a public nuisance, the continued existence of which may and should 
be enjoined. On the other hand, the défendant insists that an injunc- 
tion is a matter of grâce and not of right (Edwards v. Allouez Mining 
Co., 38 Mich. 50, 52, 31 Am. Rep. 301); that the use of dynamite in 
this part of the river is necessary in connection with the contemplated 
improvement, and it must be stored some place; that this island has 
been approved by the government through its engineering officers, as 
a suitable place for storing dynamite, and the contract contains régula- 
tions to protect persons and property in the neighborhood from the 
resuit of such storage. It is therefore insisted that no case is present- 
ed which requires or warrants an injunction so broad as that prayed 
for. 

We are inclined to question the legality of the occupation and im- 
provement of Powder House Island by the défendant under the cir- 
cumstances. It appears from the record that the land now occupied by 
Powder House Island was once submerged. We understand the title 
to such soil was in the state or the riparian owners. The matter was 
thoroughly discussed in the récent case of the United States v. The 
Chandler-Dunbar Water Company, 152 Fed. 25, 81 C. C. A. 221, 234, 
affirmed by United States Suprême Court 209 U. S. 447. 28 Sup. Ct. 

579, 52 L. Ed. . No formai action appears to hâve been taken by 

the government or any officer thereof , giving the défendant the right 
to erect the island and construct the powder house on it. AU that was 
shown was at most a verbal permission and an acquiescence on the 
part of the government officers in charge of the Lime Kiln Crossing 
work. We are also inclined to the view that the storage on Powder 
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House Island of tons of dynamite which the record shows is liable to 
explode, and which did explode, though fortunately with small dam- 
age, is probably sufficient to constitute a nuisance. 

Respecting the gênerai character of a nuisance, the Suprême Court, 
speaking by Mr. Justice Field, says in Bal. & Potomac & R. R. Co. v. 
Church, 108 U. S. 317, 329, 2 Sup. Ct. 719, 726, 27 L. Ed. 739 : 

"That is a nuisance whlcli annoys and distui'bs one In the possession of 
liis property, rendering Its ordinary use or occupation physieally uncomtort- 
able to him." 

In the case of Laflin & Rand Powder Co. v. Tearney, 131 111. 322, 
23 N. E. 389, 7 L. R. A. 262, 19 Am. St. Rep. 34, an action to recover 
damages for injuries to the résidence and outhouses of the plaintiff be- 
low from the explosion of a powder magazine, the court held that, since 
the magazine was constructed on a smaller lot than the ordinance re- 
quired, it was an illégal structure ; the fact that it exploded showed 
it was dangerous, and the destruction of the plaintiff's dwelling by the 
explosion was convincing on the point that the storing of gunpowder in 
the magazine constituted a nuisance per se. 

In Hazard Powder Co. v. Volger, 58 Fed. 152, 7 C. C. A. 130, the 
Circuit Court of Appeals for the Eighth Circuit had before it the re 
suit of the explosion of a powder magazine located in violation of a 
cîty ordinance, near the outskirts of Cheyenne. It held that its location 
constituted the magazine a nuisance per se, and made its owner liable 
for ail injuries resulting from its explosion from whatever cause, 
whether négligent or not. 

In Wilson v. Phœnix Powder Mfg. Co., 40 W. Va. 413, 21 S. E. 
1035, 52 Am. St. Rep. 890, the plaintiff who lived in Burlington, Ohio, 
opposite a point in West Virginia, where the powder mill of the défend- 
ant was located, sued for damages on account of injuries caused by an 
explosion there. The mill was located near the Ohio river and between 
it and the Chesapeake & Ohio Railway. It exploded a number of 
times and occasioned great damage to property, both in West Virginia 
and Ohio. The court held that the conduct of so dangerous a business 
in such a location near two great public highways, within reach of 
many résidences and places of business, constituted a public nuisance, 
and those injured by an explosion could recover without averring and 
proving négligence. 

Another case in the same line is that of the Bradford Glycerin Co. 
v. St. Marys Woolen Mfg. Co., 60 Ohio St. 560, 54 N. E. 528, 45 L. 
R. A. 658, 71 Am. St. Rep. 740. Hère the court held that nitroglycerin 
is a substance usually recognized as a high explosive and dangerous, 
the storage of which at any place is a constant menace to the property 
and lives in the vicinity. The court held that one who stores it on his 
own premises is liable for injuries caused to surrounding property by 
its exploding, although he neither violated any provision of law regulat- 
ing its storage nor is chargeable with négligence. This case discusses 
and foUows the leading case of Fletcher v. Rylands, 1 Exch. L. R. 265. 
,The rule laid down by Mr. Justice Blackburn in this case was that "the 
person who for his own purposes brings on his lands and collects and 
keeps there anything likely to do mischief if it escapes must keep it in 
1.Ô9 F.— 4 
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at hîs péril, and, if he does not do so, is prima facie arlswerable for ail 
the damage which is the natural conséquence of its escape." 

In the case of Gorham v. Gross, 125 Mass. 233, 28 Am. Rep. 224, 
and Mears v. Doles, 135 Mass. 508, this gênerai rule of law, expressed 
by Mr. Justice Blackburn, was approved and followed. In the first 
case, a défendant was made liable for excavating his land sb as to let 
in the sea, which undermined the land of his neighbor, injuring a well 
by the percolation of sait water into the same. In the second, a land- 
owner was held liable for injuries resulting from the construction of a 
wall which fell and injured the property of an adjacent proprietor. 

The récent case of Flynn v. Butler, 189 Mass. 377, 15 N. E. 730, 
was an action for personal injuries resulting from the explosion of 
gunpowder and dynamite stored in a populous neighborhood. There 
were two magazines involved, one built in 1876 and the other in 1885 
A verdict was directed for the défendant. There was a reversai. The 
case grew out of the same explosions described in Oulighan v. Butler, 
189 Mass. 287, 75 N. E. 726. The court, Braley, J., delivering the 
opinion, held that under proper instructions, the jury could hâve found 
that thèse magazines, being maintained in a populous neighborhood and 
likely at any time to explode, constituted a nuisance. A large number 
of cases are cited, page 386 of 189 Mass., page 731 of 75 N. E. 

In Commonwealth v. Kidder, 107 Mass. 188 (one of the cases cited), 
the court by Judge Gray, afterwards Associate Justice of the Suprême 
Court of the United States, held that the keeping of gunpowder, naph- 
tha, or other explosive substances in such quantities and places as to 
be dangerous to the persons and property of the inhabitants of a neigh- 
borhood might constitute a nuisance at common law, and this gênerai 
rule was extended to the keeping of petroleum so as to émit offensive 
vapors. 

An explosion of nitroglycerin was before this court in the case of 
Bradford Glycerin Company v. Kizer, 113 Fed. 894, 51 C. C. A. 524. 
It appears that in this case the nitroglycerin exploded spontaneously 
while the plaintiff was preparing to use it in shooting an oil well. The 
jury were instructed that if they found the nitroglycerin exploded 
spontaneously, and that pure nitroglycerin does not so explode, they 
might take that into considération in determining whether the nitro- 
glycerin was not impure. In other words, the explosion of the nitro- 
glycerin, when no cause was shown, might be taken as a proof of nég- 
ligence. 

We hâve cited a number of cases holding that the storing of dyna- 
mite, or other explosives, in a populous neighborhood in such a way as 
to prove a menace to the property and lives of the inhabitants, would 
constitute a nuisance, per se. There are, however, a number of cases 
in this country which hold the contrary. Thus, in Tuckachinsky v. 
Coal Company, 199 Pa. 515, 49 Atl. 308, where the explosion of dyna- 
mite was caused by lightning, and where the magazine, when establish- 
ed, was not in a populous neighborhood, but buildings were erected 
near it subsequently, and where the quantity stored was small, the 
court sustained instructions for the défendant on the ground that the 
évidence showed no négligence. 



HBNDEESON V. SULLIVAN. 51 

In the case of Marshall v. Welwood, 38 N. J. Law, 339, 30 Am. Dec. 
394, the Suprême Court of New Jersey held that the owner of a steam 
boiler, which he had in use on his own property, was not responsible, 
in the absence of négligence, for the damages done by its bursting. 
The case of Fletcher v. Rylands, already cited, was discussed and over- 
ruled. 

In the case of Kleebauer v. Western Fuse Company, 138 Cal. 497, 71 
Pac. 617, 60 L. R. A. 377, 94 Am. St. Rep. 63, it was held a fuse 
factory incidentally used for the storage of powder, which was ex- 
ploded by the criminal act of an employé, where no négligence was 
shown, did not constitute a nuisance. 

In Dumesnil v. Dupont, 18 B. Mon. (Ky.) 800, 68 Am. Dec. 750, the 
court refused to abate a powder magazine as a nuisance per se, over- 
ruling the Tennessee case of Cheatham v. Shearon, 1 Swan, 313, 55 
Ara. Dec. 734, in which it was held that a powder house located in a 
populous part of the city, and containing large quantities of gunpowder 
stored therein, is per se a nuisance. 

The Cases of Kinney v. Koopman & Gerdes, 116 Ala. 310, 22 South. 
593, 37 h. R. A. 497, 67 Am. St. Rep. 119, and Rudder v. Koopman 
& Gerdes, 116 Ala. 313, 22 South. 601, 37 L. R. A. 489, grew out of 
explosions of large quantities of dynamite and gunpowder which were 
stored in a wooden building in the business part of the town of Cull- 
man. A building near the défendants' took fire, was consumed, and the 
fire communicated to the défendants' building, consuming it and ex- 
ploding the dynamite and gunpowder. The damages sued for were 
caused by the explosion. In the first case, the court held that it was 
not sufficient merely to charge the storing of the gunpowder and the 
resulting explosion. It must also be averred that the explosive was 
stored in such a place and under such surrounding circumstances that 
it was dangerous. 

In the second case, the Rudder Case, the court in its opinion (page 
359 of 116 Ala., page 601 of 22 South. [37 L. R. A. 489]) states that 
the défendants stored large quantities of dynamite and gunpowder in 
their wooden building in a thickly settled portion of the town, so it 
was liable to explode and do serions injury to persons and property. 
The resulting explosion threw fire brands several hundred feet, setting. 
fire to and destroying the plaintiff's property. The court held that on 
proof of thèse facts the défendants were responsible. 

A large number of cases on the storage of gunpowder, dynamite,. 
and other explosive and dangerous substances are collated in the notes 
to section 384 et seq. of Joyce on Law of Nuisance. It is unnecessary 
to comment on them at length. The line of distinction shown in the 
leading cases to which we hâve referred grows out of whether the 
storage constituted a nuisance per se, or not. One line of cases follow- 
ing the rule laid down by Mr. Justice Blackburn in Fletcher v. Ry- 
lands holds that dynamite is a dangerous substance, which is stored at 
the owner's risk, and constitutes a nuisance per se. The other line,. 
while not denying that dynamite is. a dangerous substance, holds that 
it is not sufRciently dangerous, under ail circumstances, to make the 
owner who stores it responsible for every explosion, from whatever 
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cause. To make him responsible some négligence must be shown either 
ift the quantity stored or in the manner of storage, or in the locality 
wliere stored. In the cases we hâve referred to where the storage was 
not held to constitute a nuisance per se, a careful study of the cases 
shows that each was distinguished by acts which justified the holding. 
Thus, in the Pennsylvania case (Tuckachinsky v. Coal Company), the 
explosion was caused by lightning. In the California case ( Kleebauer 
V. Western Fuse Company), it was the resuit of the criminal act of an 
employé. In the Kentucky case (Dumesnil v. Dupont), the suit was 
brought to abate a powder houSe as a nuisance, so there was no explo- 
sion. The case was decided in 1857, when powder magazines were re- 
garded as probably soon to be very useful things. 

The following rule has been laid down by the War Department for 
the government of contractors, such as the défendant : 

"41. Explosives — Explosives shall be stored in a bullet proof building or boat 
at a point remote from buildings with a conspicuous sign dlsplayed thereon, 
indicatlng danger and tlie eharacter of material stored therein. The nearest 
buildings are about 1,500 feet distant from the vrork, and the contractor shall 
so regulate the use of explosives that no damage to adjacent property wlll 
resuit therefrom. However, should such damage be caused in any way by 
the contraetor's opérations, he must assume ail responsibility for the settle- 
ment of clalms resultlng from such damage.'" 

It remains to be determined whether the decree of the lower court, 
which refused an injunction and dismissed the bill, ought to be affîrmed. 
We think the record might possibly warrant an injunction, if properly 
limited, but we find little assistance in the complaint, or in the record, 
if we should reach that conclusion. In the first place, as to the prayer. 
It is that the défendant be enjoined from storing dynamite on Powder 
House Island or any place in the Détroit river. There is no limitation 
requested as to manner or place. We are asked to prohibit the storage 
of dynamite in any manner and at every place in the Détroit river. If 
that can be donc because the river is a public highwây, the reason 
would include every navigable stream, every railroad and every street 
or highway. We think this is going too far. It places an unnecessary 
bar against greatly needed public improvements. On the argument, 
the only place suggested where dynamite might be stored for use in the 
contemplated improvements of the Détroit river, was a barge in Lake 
Erie, where it would be inaccessible in stormy weather, and in Canada, 
where there was no assurance that storage would not be prohibited, and 
at any rate would be beyond the jurisdictioh of the court. And yet the 
government has spent millions of dollars in improving the Détroit river 
in this vicinity, and has contracts on hand, or in view, which will re- 
quire an expenditure of some $6,000,000 more. In this work enormous 
amounts of dynamite hâve been and will be used. As shown by the 
record, this work has been going on for more than 30 years, and it does 
not appear that any life has been lost or property seriously damaged 
through the storage of dynamite, though a number of Windows hâve 
been smashed. Moreover, it does not appear that before this explosion, 
and for more than 25 years, any complaint about or protest against the 
storage of dynamite on Powder House Island, was made by any of the 
résidents, although there Was an explosion on Fox Island about 1879, 
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It is not necessary for us to consider the fact that so far as the record 
shows, the complainant himself is not really a landowner, nor now a 
lessee, his lease having expired on May 1, 1907, and no renewal or ex- 
tension being made. 

We think it apparent from the record that a reasonable amount of 
dynamite, for use in the pubHc work, might be stored on Powder House 
Island, without injuring persons and property in the neighborhood, and 
to the great interest of the pubHc in the doing of the improvement of 
the Détroit river now going on, and so we think that, under proper 
limitations, an injunction ought to be granted ; the judgment of the 
court below is therefore reversed and the case remanded, with instruc- 
tions to grant an injunction restraining the défendant from storing 
dynamite on the island or place described in the bill as the place where 
the défendant had recently been storing it, in such quantity as to create 
danger to the complainant or his family personally, or danger to the 
property, real or personal, owned by or possessed by him, at the place 
described in the bill as his résidence on Grosse Isle. 



lilFB ASS'N OF AMERICA v. EDWARDS. 

(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 120. 

Insubance— Life— Bkeach of Waeeantt. 

In an action on a life pollcy issued in 1902, insured having died in 1903 
of carclnoma of the lung, and stlpulating tliat It was Issued In considéra- 
tion of tlie statements, etc., contained in ttte application, warranted by 
insured to be true, and made a part of the contraet, It was improper to 
refuse to direct a verdict for insurer, where the application recited that 
Insured had last consulted a physician in 1892, and for typhoid fever, and 
It appeared that he had consulted another physician infrequently from 
1900 to 1903, and another several times, as to whether insured had tuber- 
culosis, that a physician was prescribing for him In 1901, and that two 
months before applylng for Insurance a physician examined his lungs and 
chest, though his widow testifled that he did not, to her knowledge, con- 
sul t a physician between 1892 and 1902, and acquaintanees testified that 
he appeared to them to be in good health during that period. 

[Eid. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, § 691.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes hère upon appeal from a judgment entered upon 
the verdict of a jury in favor of défendant in error, who was plaintifï 
below. The action was upon a policy of life insurance issued to one 
Charles William Edwards, who died July 2, 1903, of carcinoma of the 
lung. 

Van Schaick & Norton (W. B. Brice, of counsel), for plaintifï in 
error. 

William D. Sawyer (Thomas F. Bayard, of counsel), for défendant 
in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 
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LACOMBE, Circuit Judge. The policy was issued September 15, 
1902, upon an application of the same date. The policy contains the 
usual clause that the contract is "issued in considération of the state- 
ments, waivers, and agreements contained in the appHcation for this 
policy and the déclarations to the médical examiner, ail of which the 
assured warrants to be true, and which are made part of this con- 
tract." 

In response to a group of questions in the application relating to 
varions diseases Edwards answered that he had never had spitting of 
blood or habituai cough. There was some testimony bearing upon the 
truthfulness of thèse answers, which need not now be discussed. The 
application also contained this question : "IL How long since you bave 
consulted a physician? For what disease? Give name and rési- 
dence of such physician." To this he answered in writing: "Typhoid, 
1892; Dr. Draper, Wilmington, Del." Défendant contended that this 
answer was untruthful and constituted a breach of warranty. 

Dr. Terhune, one of the physicians, who swore to the proofs of death, 
was called by défendant and testified that he was the family physician 
of the deceased, and that for about three years from 1900 to 1903 Ed- 
wards consulted him. "He consulted me professionally during that 
time; very infrequently, but he consulted me. He consulted me on 
September 8th in 1901 in my office." A friend of deceased testified that 
in April, 1903, she went with him to the office of Dr. Loomis to con- 
sult the latter as to whether he had tuberculosis ; that he went several 
times; that he remarked to witness after Dr. Chamberlain made the 
examination that he had not tuberculosis at ail. The same witness pro- 
duced a letter of deceased, dated in October, 1901, which contained 
this paragraph : 

"I stood on the corner of Samson street for a moment, when up came an 
oia newspaper friend, with the resuit that we went In to get a clgar; that 
Is, he dld, as he don't drlnk and I don't smoke (slnce the doetor has been 
preseriblng for me)." 

Another letter from the deceased was also proved, and the envel- 
ope which inclosed it, postmarked July 21, 1902. It contains the fol- 
lowing : 

"At breakfast my furrowed face was a subject of comment, and I pleaded 
beat, hard work, and chest trouble, with the resuit that I had to go to the 
doctor's ofBce for an examination. He stripped me, and thumped me, and 
did ail sorts of stunts with instruments, declared my heart action O. K., my 
lungs and chest in good order, intimidated that I was losing sleep, and told me 
to keep better hours, and If I had any more expectorations marked with 
blood to eome and see him then." 

The wife of deceased testified that he did not, to her knowledge, con- 
sult a physician between 1892 and 1902 ; and two of his acquaintances 
testified that he appeared to them to be in good health during that pe- 
riod. But the évidence submitted by défendant as to his consulting a 
physician subséquent to 1892 was not contradicted. Upon the proof 
as it stood at the close of the case we think the court erred in denying 
the motion of défendant to direct a verdict in its favor on the ground 
that there was a breach of warranty. 

Judgment reversed, and cause remanded for new triaU 
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In re KEHLER. 
(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 115. 

1. Banketjptcy— Insane Persons — Acts of Bankeuptct — Commission — 

"Bankeupt." 

Bankrupt Act July 1, 1898, c. 541, § 8, 80 Stat. 549 [U. S. Comp. St. 
1901, p. 3425], provides that insanity of a bankrupt shall not abate the 
proceedings ; and section 1 (30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) 
déclares that the word "bankrupt" shall include a person against whom 
an involuntary pétition bas been filed. Eetd that, if an alleged bankrupt 
committed an act of bankruptcy while sane, and by reason of such act 
the bankruptcy court obtained jurisdiction, it could continue the proceed- 
ings notwithstanding the bankrupt's subséquent insanity, but that if the 
bankrupt was insane when the alleged acts of bankruptcy were committed 
an adjudication of bankruptcy against him was improper. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
700, 701 ; vol. 8, p. 7587.] 

2. Same— BuBDEN or Peoof— Inquisition of Insanity. 

An alleged bankrupt made certain transfers while insolvent, on Janu- 
ary 3, 1907, whlch were claimed to constitute acts of bankruptcy, and on 
February 22d a pétition was flled to hâve him adjudged a bankrupt On 
March 2d, he was adjudged a lunatic, the Inquisition finding him to hâve 
been insane from December 22, 1906, but wlth lucld intervais prior to 
February 1, 1907, whereupon hls eommittee flled an answer to the bank- 
ruptcy pétition alleging such Inquisition, and clalmlng that the bankrupt 
was non compos at the time the alleged acts of bankruptcy were com- 
mitted. Held, that the commlttee's answer was prima fade proof of the 
bankrupt's insanity at the tlme the acts of bankruptcy were committed, 
and that the burden was on the petltioning creditors to show that the 
transfers were made durlng a lueid interval, It being presumed that the 
prevlous insanity, whlch was shown to be progressive and incurable, con- 
tinued. In the absence of évidence to the contrary. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

On appeal from an order of the District Court for the Western 
District of New York dated May 29, 1907, adjudicating Frank J. 
Kehler an involuntary bankrupt and dismissing an answer, and an 
amended answer, filed by H. Franklin Schlegel, eommittee of said 
Kehler, alleging that he had been adjudged insane by the court of 
common pleas of Schuylkill coimty, Pa. The said answers were dis- 
missed on the ground that they stated no facts which constituted a dé- 
fense to the pétition of the petitioning creditors, The opinion of the 
District Judge is reported in 153 Fed. 235. 

S. M. Enterline and C. E. Berger, for appellant. 
John Van Arsdale, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. On February 22, 1907, the petitioning cred- 
itors filed a pétition asking that Kehler be adjudicated a bankrupt, 
alleging as acts of bankruptcy the transfer, while insolvent, on or about 
January 3, 1907, of property, aggregating $5,140 in value, to four 
relatives, who were creditors with intent to give them a préférence; 
on the same day, February 22, 1907, a receiver of the property with- 
in the jurisdiction of the court was appointed. On March 21, 1907, 
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H. Franklin Schlegel as committee of the alleged bankrupt filed an 
answer to the pétition in bankruptcy alleging that Kehler on March 
2, 1907, was adjudged a lunatic by the court of common pleas of Penn- 
sylvania upon pétition filed February 18, 1907, four days prior to 
the filing of the pétition in bankruptcy. Attached to the answer is 
a certified copy of the Pennsylvania proceedings. 

The inquisition dated March 3, 1907, finds that from December 21, 
1906, Kehler has been a lunatic, but with lucid intervais prior to Feb- 
ruary 1, 1907. We obtained the impression at the argument that 
Kehler's insanity developed suddenly about the time of his departure 
from Bufïalo, that it was transient in character and, indeed, that doubt 
was entertained as to its genuineness. An examination of the tes- 
timony returned with the inquisition removes ail doubt as to Kehler's 
insanity. Dr. Marshall who saw him last at Kirkbride's Insane Asy- 
lum at Philadelphia, testified that he was suflfering from paretic de- 
mentia, or softening of the brain, which had affected his brain for 
over a year, and is beyond the hope of recovery. The doctor further 
testified that when he saw Kehler on January 2, 1907, he was much 
depressed, having alternating periods of laughing and crying, while 
his countenance was expressionless. That he was undoubtedly in- 
sane since January 2, 1907, and before that date, that he had only par- 
tial lucid intervais, that it is a case of progressive paralysis, beginning 
with the spine and progressing until the entire body collapses. 

It is, therefore, at least possible that an insane nian has been ad- 
judged a bankrupt because of acts for which he was in no way re- 
sponsible. If he committed the acts of bankruptcy alleged in the pé- 
tition while insane, the adjudication is a wrong which, iiicopc^-tive 
of technical objections to the pleadings and proceedings of his com- 
mittee, should be righted. If, on the other hand, thèse acts were com- 
mitted while sane, there was no error in continuing the case even 
though the bankrupt subsequently became insane. 

Section 8 of the Bankruptcy Act, Act July 1, 1898, c. 541, 30 Stat. 
549 [D. S. Comp. St. 1901, p. 3425], provides that the insanity of 
a bankrupt shall not abate the proceedings, and section 1 provides 
that the word "bankrupt" shall include a person against whom an 
involuntary pétition has been filed. It is manifest, therefore, that if 
Kehler committed an act of bankruptcy while sane, and by reason 
of such act the court obtained jurisdiction, it can continue the pro- 
ceedings notwithstanding the subséquent insanity of the bankrupt. 

The ail-important question is, was he sane or insane on January 
3, 1907, when it is alleged the acts of bankruptcy were committed? 
If insane at that time he could not give a fraudulent préférence and 
should not hâve been declared a bankrupt. The district judge cor- 
rectly states the proposition as follows : 

"True, an Insane person eannot commit an act of bankruptcy, but If Kehler 
was compos mentis at the time the acts were committed, the pétition by cred- 
itors being flled before he was adjudged Insane, I think the court acquired 
jurisdiction of the proceedings." 

Believing, however, that the burden was upon the committee to 
prove that Kehler was insane on January 3, 1907, becaijse of the find- 



IN KB KEHLEB. 57 

ings that he had "lucid intervais prior to February 1, 1907," the judge 
denied the motion to dismiss the pétition, granted the motion to dis- 
miss the answer and amended answer, on the ground that they do not 
allège facts sufficient to constitute a défense to the pétition, and 
adjudged Kehler a bankrupt. We are unable to agrée with this rul- 
ing. We think the answer should hâve been held sufficient prima 
facie proof of insanity, with leave to the creditors to file a replica- 
tion and offer proof that alleged acts of bankruptcy were committed 
during a lucid interval. 

Counsel do not agrée as to the rule enunciated by the Pennsyl- 
vania décisions, but as we read them they are practically unanimous 
in holding that the finding of an inquisition in lunacy that a party is 
insane with or without lucid intervais during a given period, throvvs 
upon the party relying upon an act donc by the lunatic during this 
period the burden of showing that it took place during a lucid inter- 
val. Rogers v. Walker, 6 Pa. 373, 47 Am. Dec. 470; McGinnis v. 
Commonwealth, 74 Pa. 348. The logic of the rule is apparent. The 
presumption that a sane man's acts are rational is no stronger than 
the presumption that an insane man's acts are irrational. The légal 
status of sanity being established, it is presumed to continue until the 
contrary is shown. The légal status of insanity being judicially es- 
tablished, why should not the same presumption attach ? 

He who allèges that a sane man was insane at a particular time must 
prove it, the presumption is against such a contention. He who al- 
lèges that an insane man's act was sane at a particular time must prove 
it, as the presumption is the other wav- The rule is well stated in 
the Am. & Eng. Enc. of Law (2d Ed.) vol. 16, p. 604, as follows : 

"VVhen habituai Insanity in tbe mind of the person wlaose act is In question 
Is once established, then the party who would take advantage of the faet 
of restoration to a sane condition or of an interval of reason must prove it, 
for insanity of that cbaraeter is presumed to continue until the contrary Is 
flhown." 

On the same subject 22 Cyc. 1115, says : 

"Insanity admitted or once proved to exist is presumed to continue, and If 
a recovery or a lucid interval is alleged to hâve occurred, the burden to prove 
such allégation is on the party making it * * *. The presumption arlses 
only in cases where the insanity is continuing and permanent in its nature or 
■where the cause of the dlsorder is continuing and permanent." 

In Hicks v. Marshall, 8 Hun (N. Y.) 329, the court held that an inqui- 
sition is prima facie évidence of insanity before the contract was made 
and the burden was cast on the plaintiff to prove that the contract 
was made during lucid intervais or that the inquisition .was erroneous. 
See, also, Hoyt v. Adee, 3 Lans. (N. Y.) 173, Griswold v. Miller, 15 
Barb. (N. Y.) 530, Cook v. Cook, 53 Barb. (N. Y.) 180, Jackson v. 
Van Dusen, 5 Johns. (N. Y.) 144, 4 Am. Dec. 330. 

It would seem that the précise question hère involved cannot now 
arise in this state for the reason that under section 2335 of the Code 
oî Civil Procédure the inquiry must be confined to the competency 
of the alleged lunatic at the time when the inquisition is taken, the 
inquisition having no rétroactive effect. Matter of Demelt, 27 Hun 
<N. Y.) 480. 
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_ While according full faith and crédit to the Pennsylvania inquisi- 
tion we are by no means convinced that we are under obligation to 
foUow the ruling of the Pennsylvania courts upon a question of évi- 
dence relating to the character and weight of the inference to be 
drawn from such a judgment. It is, however, unnecessary to décide 
the point, as the courts of the two states seem in substantial accord 
upon the question. We think that where a person has been adjudged 
insane at a certain date with lucid intervais until a certain date and 
without lucid intervais thereafter that a presumption of insanity at- 
taches from the first date mentioned and especially so where the in- 
sanity is chronic and progressive in character. The onus is, therefore, 
upon the party who is depending upon an act of the lunatic, to prove 
that it was donc during a lucid interval. 

We do not intend to indicate what course should be taken in the 
District Court further than to say that should the petitioning creditors 
désire an opportunity to rebut the presumption of insanity arising from 
the inquisition, an opportunity should be given them. 

The order of adjudication is reversed with costs to the appellant 
and the case is remanded to the District Court with instructions to 
take such proceedings not inconsistent with this opinion as it may 
be advised. 



INTEUNATIONAL BANK & TRUST CO. et al. v. SCOTT. 

(Circuit Ctourt of Appeals, Fifth Circuit February 11, 1908.) 

No. 1,743. 

1. Courts— Fedebax Oothits— Action at Law— Commencement. 

An action at law is oommenced in the Circuit Court of the United 
States for the Western District of Texas, by flllng a pétition in the office 
of the clerlt under Tex. Rev. St. 1895, art. 117T, providing that ail civil 
sults in the district and county courts shall be commenced by pétition flled 
In the office of the clerk of such court. 

Z, Bamk— Venue — Division of DiêTBior— Peooess. 

PlalntlfCa, who were nonresldents, commenced an action at law In the 
Circuit Court of the United States for the Western District of Texas 
agalnst défendant, a résident of Bexar county, in such district. The péti- 
tion was filed with the clerk of such court at Waco, and attachment sued 
ont, returnable at that place, though défendant'» résidence was in the San 
Antonio, and not in the Waco, division of the district. There was but 
one circuit court in the district, and one clerk; nor dld the statutes of 
the United States prescrite any partleular place in the district for the 
location of the clerk's office, except that Act June 3, Cong. 1884, c. 64, 23 
Stat. 36 [U. S. Oomp. St. 1901, p. 428], provided that there should be a 
ûeputy clerk who should keep an office in El Paso, and Act June 9, 1906, 
c. 3063, 34 Stat. 226 [U. S. Comp. St Supp. 1907, p. 169], required the 
maintenance of a clerk's office at Del Rio. Held, that the suit was prop- 
erly commenced, and that, though défendant was entltled to hâve the pro- 
cesa made returnable at San Antonio, under Act March 11, 1902, c. 183, 
I 9, 82 Stat 67 [U. S. Comp. St Supp. 1907, p. 162], maklng that place 
the place for return of process Issued agalnst défendants resldlng in Bexar 
county, such privilège was a personal one, which défendant could walve, 
and hence the flling of the pétition and making the process returnable 
at Waco was not ground for dlsmlssal. 
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3. SAME—JuRisDtCTioN— Diverse Citizenship. 

Where thé jurisdiction of a fédéral court dépends on diverse citizen- 
ship, It must be affirmatlvely shown by the record. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 13, Courts, §§ 876-881. 

Divers citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. a A. 249; Mason V. Dullagham, 27 O. C. A. 298.] 

4. SAME — CiTIZEMSHIP. 

Where fédéral jurisdiction of an action by tlie liquidating committee 
of a bank depended on diverse citizenship, and plaintifE's pétition only 
alleged that ail of snch committee resided in the Kepublic of Mexico, but 
there was no averment that they were eitizens of the Republlc of Mexico, 
Jurisdiction vs'as not shown, nor was the defect cured by a récital in a 
motion for rehearing of a motion to dismiss that It appeared on the face 
of defendant's pleading tliat the "plaintiff" is a résident citizen of the 
Republic of Mexico, the plaintiff referred to being the liquidating com- 
mittee of the bank, and not the individuals who were the real plaintiffs. 

[Ed. Note. — Eor cases in point, see Cent. Dig. vol. 13, Courts, §§ 876- 
881.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This suit was brought January 18, 1907, by Pedro M. Armendarlz, Eman 
li. Beck, George A. Hill, George II. Plerce, and Thomas J. Sommes, "ail of 
whom réside in the city of Mexico, Republie of Mexico," and describlng them- 
selves as "the Liquidating Committee of the International Bank and Trust 
Company of America In the Republlc of Mexico." They sue William Scott, 
a citizen of the United States, and a résident of Bexar county, Tex., In the 
Western District of Texas, on certain promissory notes and an open account ; 
and judgmeut is asked for $18,896.81. The original pétition appears to hâve 
been filed at Waco in the Western District of Texas and process issued at 
that place, and an attachment was also sued out, ail returnable at Waco. On 
Pebruary 25, 1907, the défendant flled the f ollowing plea, viz. : Now cornes the 
défendant William Scott, and appearing herein only in llmine for the sole 
purpose of claiming the privilège of being sued in the division of the Western 
District of Texas, in which he résides, to wlt, in the San Antonio Division, 
demurs to plaintifC's pétition, and says that the same shows on Its face that 
this défendant résides In Bexar county, Tex., and in the San Antonio Division 
of the Western District of Texas, and not in McLennan county, Tex., and 
not In any county in the Waco Division of the Western District of Texas, and 
that this Is a suit on written instruments and in open account for overdraft, 
none of which are made payable in any county in the Waco Division of the 
Western District of Texas. Wherefore, défendant says that aaid pétition 
shows on its face that this suit Is improperly brought at Waco, and prays 
that this demurrer be sustained and that this cause be dismissed. Upon hear- 
Ing thereof the court entered the f ollowing order: 

"On this 26th day of February, 1907, this cause being called on the appear- 
ance docket then came the défendant Wm. Scott by attorney and presented his 
plea of privilège, claiming his right to be sued in the San Antonio Division of 
the Western District of Texas in which he résides, and the court having 
heard and considered said plea and the argument of couusel for the plaln- 
tifCs and défendant, and duly considered the same, Is of opinion that said 
plea is well taken, and that it should be sustained and this suit dismissed. 
It is therefore ordered, adjudged, and decreed by the court that said plea 
of privilège be sustained and that this cause be dismissed, and that the plain- 
tiffs pay ail costs herein incurred. And It is further ordered that the writs 
of attachment heretofore Issued herein and the levles made theretinder be 
vacated, to which action of the court the plaintiffs in open court then and 
there excepted." On February 28th thereafter, the plaintiffs flled a motion 
for a rehearing, as follows: "Cornes now the plaintiff herein, the liquidating 
committee of the International Bank & Trust Company of America and most 
respeetfully prays the court that the order herein made on the 26th day of 
February, 1907, sustainlng defendant's plea of privilège and dismlssing this 
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cause, be set aslde for the foUowlng reasons, to wlt: First. That It appear» 
on tàe face of the defendant's pleadlngs that he Is a résident citizen of Bexar 
couiity, Texas, and that the plaintiff is a résident citizen of the Republic of 
Mexico, and that the gênerai laws of the United States, conferrlng jurisdlc- 
tion upon the Circuit Court provides that In such a case suit may be flled in 
the district whereln the défendant Is a résident citizen. Second. That there 
Is nothing In the act of Congress of March 11, 1902, e. 183, 32 Stat. 64 [U. S. 
Comp. St. Supp. 1907, p. 1S8], entitled 'An act to divlde the state of Texas 
Into four judlclal districts,' or elsewhere In the laws of the United States. 
requirlng suits of thls character to be brought against défendants in the di- 
vision of the district In whleh they réside. Thlrd. That a falr construction 
of the act of 1902, creatlng the Western District oC Texas, and providing for 
the retum of process to partlculàr divisions in sald districts, shows it to hâve 
been the intention of the lawmaiiers and the real meanlng of the law to be 
that process might be Issued In any division of sald Western District of Texas, 
retumable to any other division thereof, and that the utmost privilège to whieh 
défendant in this cause is entitled under the law is to hâve thls cause trans- 
ferred and trled in the San Antonio Division, and it was error In the court ta 
dIsmiss the cause." Whereupon the court, after fuUy eonsidering sald mo- 
tion for a rehearlng, and being of the opinion that, though the jurisdlction of 
this court îs coextensive with the territorial liniits of the Western District 
of Texas, thls suit should bave been flled at the San Antonio Division of the 
court, and that the question is rather one of personal privilège and practiee 
and not strictly a jurlsdictlonal question. To which action of the court, the 
plaintifE then and there in open court excepted. 

On Augnst 5, 1907, platntiffs flled their assignment of errors, and their pé- 
tition for a wrlt of error. The errors asslgned in this vvrit are: (1) The court 
erred In sustalning the plea of personal privilège flled by the défendant here- 
In and In dismissing this cause on the ground that though the court had ju- 
risdlction it would not entertaln it, the judge being of the opinion that It 
would bave been better practiee and better oomport wlth hls Ideas of the 
Personal privilège of défendant to requlre this suit to be flled at the San An- 
tonio Division instead of Waco, the défendant being an inhabitant of Bexar 
county. Because the court had never heretofore adopted or promulgated any 
such rule. (2) Because this suit was brought In accordance with the long-es- 
tablished practiee at Waco, whlle Waco was in the Northern District, and in 
accordance with the rules of practiee stlll in force in other districts of Texas. 
(3) Because the court could not Umlt or curtall its jurisdietion by rules of its 
own. 

Richard I. Munroe, for plaintiffs in error. 

Chas. W. Ogden and S. J. Brooks, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). In the 
Circuit Court of the United States for the Western District, an action 
at law is commenced by pétition filed in the office of the clerk. See 
article 1177, Rev. St. Tex., 1895. The statutes of the United States 
are silent as to any particular place in that district for the clerk's oiïïce 
to be located except the provision in the act of June 3, 1884, c. 64, 33 
Stat. 36 [U. S. Comp. St. 1901, p. 428], "that there shall be appointed 
in the manner provided by law a deputy clerk who shall keep his 
office in the city of El Paso," and except the provision in Act June 
9, 1906, c. 3063, 34 Stat. 226 [U. S. Comp. St. Supp. 1907, p. 169], 
that the clerk of the Circuit Court shall maintain an office at Del Rio 
to be kept open at ail times for transaction of business. As a mat- 
ter of fact, the clerk, under the approval if not actual order of the 
court, keeps and maintains an office in the principal place in the district 
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where fhe court is held, and keeps an approved deputy in each of the 
other places in the district in which the court is held, but there is only 
one circuit court in the district and only one clerk of that court. 

It foUows that the plaintiiïs properly commenced their suit by filing 
their pétition with the clerk. After the suit was commenced it was 
the privilège of the défendant to hâve the process made returnable at 
San Antonio, that being the place fixed by law for the return of 
process issued against the défendants residing in Bexar county. Act 
March 11, 1902, c. 183, § 9, 32 Stat. 87 [U. S. Comp. St. Supp. 1907, 
p. 162], The défendant could hâve waived this privilège, and the ju- 
risdiction to proceed with the case v*rould hâve been unquestionable, 
but, as he insisted upon it, the court properly allowed it. On allowance 
of the privilège sufficient relief would hâve been furnished by quashing 
the process with costs, and directing other and légal process issued, 
and we doubt whether, without some further putting the plaintiffs in 
default, the court was justified in going further and peremptorily dis- 
missing the suit. 

In 1883 a similar case arose in the Circuit Court for the Northern 
District of Texas under Act Feb. 24, 1879, c. 97, 20 Stat. 318 [U. S. 
Comp. St. 1901, p. 422], and was heard before the Circuit and Dis- 
trict Judges sitting together. The court held that the question in- 
volved related only to defective process, and was not jurisdictional, 
therefore the suit should not be dismissed, but be transferred to the 
proper division for return of process and for trial. This case is not 
reported, but the writer hereof well recollects the case and the pro- 
tracted apd elaborate argument therein, and, as Judge McCormick was 
a member of the court and concurred in the décision, we think it a 
suiificient précèdent, in connection with the reasoning in this présent 
case, to warrant us in resolving the above-mentioned doubt in plain- 
tifE's favor. 

There is a jurisdictional question, however, arising on the face of 
the record which seems to be fatal to the plaintiffs' right to maintain 
this suit, unless proper amendment be made. In the plaintiffs' orig- 
inal pétition it is alleged that ail of them réside in the Republic of 
Mexico, but we fînd no averment in the record that they are citizens 
of the Republic of Mexico. The récital in the motion for a rehearing 
"that it appears on the face of the defendant's pleadings that" the 
plaintiff "is a résident citizen of the Republic of Mexico," even if true 
in fact, did not cure the defect. The plaintiff referred to and de- 
scribed therein was the liquidating committee of the International 
Bank & Trust Company of America, and not the individuals who are 
the real plaintiffs in the suit. The jurisdiction of the court dépends 
upon diverse citizenship, and it should be affirmatively shown in the 
record. See Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057, and 
Stuart v. Easton, 156 U. S. 46, 15 Sup. Ct. 268, 39 L. Ed. 341, and 
cases there cited. 

The judgment of the Circuit Court is reversed, and the cause is 
remanded, with instructions to dismiss the suit for want of jurisdiction 
unless the plaintiffs shall in reasonable time make proper amendment 
showing jurisdiction, in which case an order quashing process and 
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directing légal process should be made, and the case otherwise pro- 
ceeded with according to law. The costs of this court to lie paid by 
the plaintiffs in error. 



ADAM S EXPKESS CO. t. ADAMS. 

(Circuit Court of Appeals, Eiglith Circuit. March 3, 1908.) 

No. 2,595. 

1. CotTETs— Fedebal Courts— Jurisdiction—Sustained if any Paet of Reo- 

OED DiSOLOSES REQUISITE FACTS. 

The Jurisdlction of a national court may not be renounced or denied 
where the facts requis! te to confer It appear direetly, or by Just Infer- 
enee, from any part of the record. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, §§ 816- 
818.J 

2. Removai, of Causes— Admission that DeStendant is Coepoeation ce Joint- 

Stock CoMPANT OF a State is an Admission that it is a Cobpobation as 
Alleged. 

The plaintiff averred in his pétition that the défendant was a corpora- 
tion organized under the laws of the state of New Yorlc. The défendant 
in Its pétition for removai alleged, and in its answer expressly admitted, 
that it was "a corporation or joint-stoels company organized and exist- 
Ing under and by virtue of the laws of New York." 

HelcL, the answer admitted that the défendant was a corporation or- 
ganized under the laws of New York, and hence the eltizenshlp of the 
défendant in that state sufliciently appeared from the pleadings. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removai of Caus- 
es, § 92.] 

3. NkGLIGENOE— OONTEIBUTOET NEGLIGENCE— COLLISION OM STEEET — SUFFI- 

cienct of Evidence foe Juey. 

There was the testimony of two witnesses, whlch was contradicted by 
others, that as the plaintiff, a boy about 18 years of âge, was riding a 
bicycle along the south side of an east and west atreet within 10 feet of 
the llne of its south curb across a north and south Street, a driver of a 
horse harnessed to a covered delivery wagon who had been driving west 
near the middle of the east and west Street toward the opposite side of 
the crosslng, and had been examinîng some article in the wagon while the 
relus were hooked up to the cover thereof, seized oue of the reins as he 
came near the crosslng and turned the horse, whlch was then trotting, 
sharply to the south, that after the horse had goue a few feet in that di- 
rection he grasped the other rein and turned the horse sharply to the west 
again, and that after the horse had advanced a few feet in that direction 
he seized the flrst rein and suddenly turned the horse to the south again, 
when the south shaft of the wagon struck the boy who had been riding 
along close to the line of the south curb and seriously Injured him. The 
driver testifled, among other things, that he intended to take his team 
south into the cross-street and that he saw the blcycler approaching when 
he was at least half a block distant. 

Held, there was substantial évidence for the jury that the driver failed 
to fully discharge his duty to exercise reasonable care to avoid a collision 
with the blcycler, and that his négligence in causing the team to pursue Its 
zigzag and fluctuating course just before the collision was the proximate 
cause of the accident, and the évidence that the blcycler was guilty of 
contributory négligence was not so clear that it was the duty of the trial 
court to insti-uct the Jury that he was guilty thereof, 

(Syllabus by the Court) 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Charles J. Greene (Ralph W. Breckenridge, on the brief), for plain- 
tiff in error. 

Albert W. Jefferis (Franlc S. Howell, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Within a few feet of the southeast 
corner of St. Mary's avenue and Twenty-Sixth street in the city of 
Omaha, the plaintiff below, who was then about 18 years of âge, while 
he was riding a bicycle toward the east along the south side of St. 
Mary's avenue, collided with the south shaft of a covered wagon to 
which a horse that one of the servants of the défendant was driving to- 
ward the west on that street was harnessed. Adams was seriously in- 
jured by the collision, and by his next friend he sued the company for 
négligence, and recovered a judgment. 

The suggestion is made in ,this court for the first time that the court 
below was without jurisdiction of the action, because the requisite di- 
versity of citizenship does not appear from the record. But the plain- 
tiff alleged in his original pétition which he filed in the state court that 
the Adams Express Company was a corporation organized under the 
laws of New York. The défendant in its pétition for removal averred 
that the plaintiff and his next friend were citizens and résidents of the 
State of Nebraska, and that the défendant company was a corporation 
or joint-Stock company created under the laws of the state of New 
York. It subsequently filed an answer in which it expressly admitted 
that it was a corporation or joint-stock company organized and exist- 
ing under the laws of the state of New York. Under a familiar rule 
of construction this was an admission that the Adams Express Com- 
pany was a corporation as alleged in the original pétition, and by thèse 
pleadings the requisite diversity of citizenship sufficiently appeared. 
The jurisdiction of a fédéral court may not be renounced or avoided 
where the facts requisite to confer it appear either directly, or by just 
inference, from any part of the record. Howe v. Howe & Owen Com- 
pany, 154 Fed. 820, 823, 83 C. C. A. 536, 538. 

At the close of the évidence the court below refused to grant a re- 
quest of the défendant to instruct the jury to return a verdict in its, 
favor, and its counsel insist that this ruling was error (a) because the 
act of the defendant's driver in turning into Twenty-Sixth street and 
the ensuing collision was not the proximate cause of the plaintiff's in- 
jury; (b) because there was no substantial évidence that his injury 
could hâve been reasonably anticipated from his act by the driver by 
any ordinary forecast; (c) because the négligence of the plaintiff in 
riding his bicycle at the rate of five or six miles an hour toward the 
company's wagon, which he saw coming towards him, without taking 
suitable précautions to avoid a collision, was the proximate cause of his 
injury; and (d) because if the plaintiff's injury did not resuit prox- 
imately as a matter of law from his own négligence, it was caused by a 
mère accident. The facts disclosed by the évidence which are relevant 
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to this issue are substantially thèse: St. Mary's avenue was 46 feet 
wide from curb to curb and it extended from east to west. Twcnty- 
Sixth Street was 15 feet wide from curb to curb, and it extended from 
St. Mary's avenue south. Both streets were paved with asphalt. There 
was some sand which had been deposited for building purposes on the 
south 10 or 15 feet of St. Mary's avenue 25 or 50 feet east of Twenty- 
Sixth Street, and there was probably a horse and wagon standing close 
to the south curb pi St. Mary's avenue about 10 feet east of Twenty- 
Sixth Street, although some of the witnesses testified that there was no 
team at that place. There were six eyewitnesses of the accident. The 
plaintiff and two workmen, who were on the south side of St. Mary's 
avenue within 30 or 40 feet of the place of the colhsion, testified to the 
efïect that Adams was riding east in front of the block west of Twenty- 
Sixth Street along the south side of St. Mary's avenue within 10 feet 
of the south curb at a speed of from 5 to 7 miles an hour, as the serv- 
ant of the Adams Express Company drove his team on a trot in a v/est- 
erly direction in front of the block east of Twenty-Sixth street along 
St. Mary's avenue, that the driver had the reins hooked up in the cover 
of the wagon, and that his attention was given to a satchel which hung 
upon his shoulder by a strap, or to a package, or to some other article 
in the wagon, that as he approached Twenty-Sixth street he seized one 
rein and turned the horse sharply to the south, that after the horse had 
proceeded a f ew feet in that direction he seized the other rein and turn- 
ed the horse sharply to the west again, that after the horse had travel- 
ed a f ew feet in that direction he again seized the first rein, and turned 
the horse again sharply to the south, and that then at a place within 
15 or 20 feet of the southeast corner of the two streets the south shaft 
of the wagon struck the face of the boy who was riding close to the 
Une of the south curb of the avenue extended across Twenty-Sixth 
street, and was trying to dodge around the team. On the other hand, 
the driver, and two witnesses who were riding toward the west on St. 
Mary's avenue about 100 or 125 feet behind the boy, testified that the 
boy was riding east along the south side of St. Mary's avenue within 
about 10 feet of the south curb as he approached Twenty-Sixth street, 
that he was looking to the south, and was not aware of the approach 
of the team until the driver shouted to him to look out just before he 
ran into the shaft, that the Unes were not hooked up to the top of the 
wagon, that the driver was not examining his satchel, or anything in 
the wagon, but that he held one rein in: each hand and was driving west 
on St. Mary's avenue on or just north of the middle of the street, that 
he did not turn his horse sharply first to the south, then to the west and 
then to the south, but that as the boy approached oblivious of the team 
the driver stopped his horse and shouted to him, but that it was too 
late, and that as the team stood still near the middle of the street the 
boy ran his face against the south shaft of the wagon and was injured. 
Ail the witnesses agreed that there was ample space for the boy to pass 
between the defendant's team and the sand and team on the south side 
of the street, if the facts were as the defendant's witnesses declared 
them to be, and, if they were so, the défendant was undoubtedly enti- 
tled to a verdict in its favor. The court in efïect so instructed the jury, 
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submitted to them the question whether the facts were as testified by 
the plaintiff's or by the defendant's witnesses, and they found this is- 
sue in favor of the plaintiflf. The positive testimony of the two wit- 
nesses who were nearest to the accident, and the surrounding circum- 
stances established, constituted évidence in support o£ that conclusion 
too substantial to hâve permitted the court below to hâve withdrawn 
that issue from the jury, and the question now is whether, conceding 
the facts to hâve been as the witnesses for the plaintifï testified, it was 
nevertheless the duty of the trial court to instruct the jury to return a 
verdict for the défendant. 

The driver testified that he saw the plaintifï approaching on his 
bicycle along the south side of the street when he was at least half a 
block distant. He also testified that he intended to turn into Twenty- 
Sixth Street and to deliver a package upon that street. He knew that 
he was going to take his team into Twenty-Sixth street before he 
turned his horse toward that street, and the boy did not know it. The 
boy came on, and the driver turned his horse sharply to the south. 
The plaintifï might hâve inferred, doubtless he would hâve inferred if 
the horse had continued in that direction, that the driver intended to 
take the team into Twenty-Sixth street, and he might and doubtless 
would hâve turned his bicycle to the left, and hâve safely passed the 
team on the north side. But before the horse had traveled many feet, 
the driver sharply turned him to the west and he proceeded on in that 
direction. The plaintifï was then near the horse and he may hâve in- 
ferred, for that was a rational inference, that the driver intended to 
take the team on toward the west along St. Mary's avenue. He rode 
on close to the Une of the south curb to pass the team on the south side 
when, just as he was about to pass it, the driver again turned the horse 
suddenly to the south and the collision occurred. Thèse facts présent 
a substantial basis from which any man of or dinar y intelligence and 
prudence in the circumstances of this driver might, and probably 
would, hâve anticipated, and from which this driver ought to hâve fore- 
seen, that a collision and injury were the natural and probable consé- 
quences of driving his team in such a zigzag, fjuctuating, and erratic 
course in the face of an approaching bicycler whom he saw and whom 
he expected to pass him, and they were sufficiènt to sustain a verdict 
that the acts of the driver were négligent and were the proximate cause 
of the injury. This driver, .'vyith his knowledge that he intended to 
tum his team into Twenty-Sixth street, and that the plaintiff was com- 
ing toward him along the south side of St. Mary's avenue and was 
about to cross Twenty-Sixth street, owed this boy thé duty to exercise 
ordinary care to avoid a collision. The full discharge of thât duty re- 
quired him to either keep his team out of the straight course, which he 
knew the plaintifï was pursuing,.or by directing his horse steadily in 
a direction that would cross the bicycler's course, or by some other 
adéquate signal, to give him reasonable warning that he intended to 
drive his team across the bicycler's évident course and into Twenty- 
Sixth street. His direction of his team in its suddenly changing course 
failed to discharge this duty. 

On the other hand, the évidence of the alleged contributory négli- 
gence of the plaintifï was not so plain and conclusive that any duty was 
159 F.— 5 
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iriiposed upon the court to instruct the jury that he was guilty o£ 
nèg-Iigence fatal to his case. He testified that he did net know and 
that he did not infer from the course of the team that the driver in- 
tended to turn it into Twenty-Sixth street, that he believed from his 
movements that he intended to drive it on along St. Mary's avenue 
toward the west, nor in view of tlie sharp and sudden turn of the 
horse back into its westward course after the driver had first turned 
him to the south can that inference be said to hâve been an unreason- 
able conclusion. In reliance upon it'the plaintiflE continued upon his 
course close to the line of the south curb of St. Mary's avenue until 
the driver suddenly turned his horse sharply to the south again when 
it was too late for thé plaintiff to go to the north, and the shaft unfor- 
tunately struck him as he was trying to dodge around the team on the 
south. The duty was imposed upon the plaintiff to exercise reasonable 
care to avoid a collision with this team, but if the facts were as the 
jury hâve lawfully found them to be, they fail to establish either by 
direct évidence or by rational inference that he failed to discharge that 
duty. Apparently he would hâve passed the team in safety if the driver 
had not suddenly swung the horse into his course at the instant he was 
about to pass it, and when it was too late by any care or diligence to 
escape the collision. 

Finally, there was substantial évidence that the proximate cause of 
the injury was not a mère accident, because there was such évidence 
that the négligence of the defendant's driver was its proximate cause. 

Many objections were interposed by counsel for the plaintiff to the 
defendant's exception and to its assignment of errors. Thèse objec- 
tions hâve not been considered, nor hâve the questions they présent 
been decided, because the resuit of the case upon a considération of 
the merits is the same that it would hâve been if those objections had 
been sustained. There was no error in the trial of the case, and the 
judgment below must be afîirmed. 

It is so ordered. 



McINTOSH V. WARD et al. 

(Circuit Court of Appèals, Seventh Circuit. November 15, 1907.) 

No. 1,340. 

1. ArPEAL— DECISIONS REVIET^ABLE— QUESTION OF COSTS. 

Where, In a suit for the dissolution of a partnerslilp and an account- 
tng, appellant assalled only tbose parts of the decree Whlch dlretted 
the Items for pay roll expended by the reeeiver, and the receiver's com- 
pensation to be taxed as costs and, Included In a Personal judgment 
agalnst appellant, the record presented the reviewable Inquiry whether 
such items werê taxable çosts as between the parties, and was not ob- 
jectlonable 'under the rule that an appeal Involvlng a mère matter of costs 
wlU not lié. ; .• 

[Ed. Note. — ^For cases la point, see Cent. Dlg. vol. 2, Appeal and Error, 
§§ 823-839.] 

2. Receivbbs— Ebboneous Appointment-^Expenses— Payment. 

Where the appolntment of a reeeiver Is determined to be void, or when 
the fund proves Insufficlent, the court in the exercise Qf its, equlty powers 
may eompel the party who procured the reeeiver to be appointed to pay 
into court a sum sufiicient to meet the expenses of the recel vership. 
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S. PAKTNEESHIP— AOOOUNTING— -COSTS. • ■ 

The discrétion of a court of equlty in a suit for a partnership ac- 
counting in whieli a receiver was appointed did not authorize an order 
requiring tlie défendant and tlie sureties on his cost bond to pay to 
complainant, under the name of costs, items paid from partnerstiip assets 
for services and expenses in administering the fund, nor any other items 
not within the fee-bill act [Rev. St. §§ 823, 983], providing what shall 
be ineluded as costs in and form a portion of a judgment or decree 
against the losing party. 

[Ed. Note.— For cases in point, see Cent Dig, vol. 88, , Partnership, % 
820.] 

4. Same— Feaud. 

Where a bill for a partnership accounting chargea défendant wlth 
fraud and misconduct, défendant was answerable in that proçeedlng for 
ail damages sustained by plalntifC on account of defendant's breaches 
of duty to the firm. 

5. Same— Judgment. 

Where a bill for a partnership accounting chargea défendant wlth 
fraud and misconduct under which bill a receiver was appointed, who con- 
tinued the firm's business, ail the breaches of duty for which défendant 
was liable up to the appointment of the receiver were merged in a decree 
of dissolution In favor of plaintiff, and hence the court could not allow 
further damages for such wrongs by adding to the account as against 
défendant the amount the receiver had expended from the partnership 
fund for conserving and carrying on the partnership business. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Appellees' décèdent, Benton, began this suit to dissolve a partnership be- 
tween himself and appellant Mcintosh, and to hâve a full accounting. The 
bill chargea that Mcintosh had wrongfuUy applied partnership funds to 
his indlvidual use, had imperiled the funds in rash spéculations, had mls- 
managed the business, and In other respects had been guilty of misconduct 
and fraud. The property consisted mainly of leases of coal mines in Indiana, 
machinery and tools. On Benton's motion the Circuit Court on the 29th of 
November, 1899, appointed a receiver to take possession of the assets and to 
continue the business by operating the mines, marketing the product, etc. 
Mcintosh denied Benton's charges, averred that the balance was in bis favor. 
and prayed that a full accounting be had. On the pleadings, évidence, and 
master's report, the court adjudged on July 18, 1903, that the averments of 
the bill were true ; that on November 29, 1899 (the day on which thé court 
through its receiver took charge of the property and business of the partner- 
ship), the flrm owed Benton $80,376.32, and Mcintosh owed the flrm $34,651.63 ; 
that to equalize accounts Mcintosh should pay to Benton $57,513.93, With in- 
terest thereon from November 29, 1899, $12,557 21 ; that until the accounts 
were equalized by such payment Mcintosh should not be entitled to any share 
in. the assets, and Benton should have^ a lien thereon and bé paid there- 
from; that if the accounts were not eventually equalized either:by payments 
from Mcintosh or by the liquidation Benton should hâve a deficieney judg- 
ment against Mcintosh; that ail taxable costs ' shotild be assessed against 
Mcintosh ; that the remalning assets should be sold in a lump, and the pro- 
eeeds applied flrst to the payment of the taxable costs and the expenses 
and liabillties of the receivership, second, to claims of ereditors, and, third, 
to the discharge of Benton's lien;, and that any balance should be dlvided 
equally. Ali questions not dispipsed of In that decree the court reserved 
for further adjudication. 

The assets were sold for $2,000. In the decree appealed from, entered on 
April 7, 1906, the court found that the $2,000 proceeds of sale should be;paid 
to certain ereditors, but that the payment could not then be made because 
$1,809 of those proceeds had been applied by thë recssiver "to the proper costs 
«e Utigaljion." Mcintosh was ordered to pay $1,809 into court sô that the 
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$2,000 mlght go to the creditors In question. The clalms of those credltors 
were based on loans niade to the recelver to enable the receiver to meet pay rolls 
duririg his opération of the' mines. Thèse payments for labor in the mines were 
held to be expenses of the receivership, and were adjudged to be "costs of ad- 
ministration in thls suit." During his eonduct of the business the receiver bad 
talien from the assets of the flrm for compensation for his services $13,005.81, 
His action in this respect was approved by the court, and his compensation was 
adjudged to be "costs of litlgation." The court decreed that the foregolng items 
of "costs of administration" and "costs of lltigatlon" should be taxed against 
Mcintosh, and the clerk ^as ordered go to ,tax them. It appearing that Ben- 
ton wôuld get nothing from the assêtS, àhd that Mcintosh had made no pay- 
ment toward equalizing the accounts, the court awarded Benton a personal 
Judgment against Mcintosh for $95,966.05 as being the sum of the following 
separatelystàtëd items: 

Amonnt dtife Nor. 29, l899 ?57,513 9T 

Interest thereon from Nov. 29, 1899, to July 18, 1903 12,557 21 

Interest from July 18, 1903, to Aprll 7, 1906 ' 9,373 39 

One-half of flrm debts pald by Benton since July 18, 1903 1,515 67 

"Costs of administration" paid as aforesaid from assets of the flrm 2,000 00 
"Costs of lltigatlon" similarly paid... 13,005 81 

And, flnally, fhe court reserved the right to malîe such further orders and 
decrees In the cause as might be necessary to secure the beneflts of the présent 
decree to the parties entitled thereto "either against the défendant Mcintosh 
or the obligor or surety upon the bond or undertaking for ■ osts heretofore 
filed by said défendant." 

On this appeal Mcintosh assails only those parts of the decree which dé- 
clare thè: Items. :f or pay roll and receiver's compensation to be taxable costs 
and include them in the personal judgment against hlm. 

R. O. Hawkins, for appeliant 
John E. Scott, for appellee, 

Before GROSSCUP^ BAKER, and SËAMAN, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Ap- 
pellees insist that nothing is inyolved but a matter of costs, and there- 
fore that the appeal will not lie. The assertion quite evidently begs 
the question. The record présents the reviewable inquiry whether 
certain itértis that are embodied in the final judgment against appel- 
iant are or are not taxable costs as between the parties. 

By the ancient common law items of expense in the eonduct of llt- 
igatlon, paid or incurred by one party, were not allowable in the judg- 
ment against the other. Such allovvances were of statutory origin. 
Our statute of 1853 (sections 833 and 983, Rev. St. [U. S. Comp. St. 
1901, pp. 633, 706]) provides what shall, as costs, "be included in and 
form a portion of a judgment bf decree against the losing party." 
And in Trustées v. Greendugh, 105 U. S. 537, 26 L. Ed. 1157, it was 
said that costs as between party and party are confined to the matters 
allowed by the fee-bill act. The challenged items are not within the 
statute ; but appellees claim that the Circuit Court as a court of equity 
had power to include them in the jtidgnierit as costs. Though at law 
the losing party is adjudged to pay to his adversary the latter's tax- 
able costs laid out and expended in the litigation, in equity the chan- 
cellor has a broad discrétion respecting the allowance and apportion- 
ment of such costs between the parties. Courts of equity also hâve 
a wide discrétion in making and controUing allowances from the fund 
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for services and expenses in conserving and admtnistering a fund that 
has been brought into! court. And when the appointment of a receiv- 
er is dçtermined to be void, or when the fund proves insufficient, it 
has been held that a court in the exercise of its equity powers may 
compel the party who procured the receiver to be appointed to pay in- 
to court a sum sufficient to meet the expenses of the receivership. 
Gluck & Becker on Receivers (Sd Ed.) pp. 540, 541 ; Smith on Re- 
ceivers, pp. 587, 588 ; Beach on Receivers (3d Ed.) §§ 773, 774. But, 
in Dur opinion, the discrétion of a court of equity does not authorize 
it to require one party (and the sureties on his cost bond) to pay to 
the other, under the riame of costs, items paid from the fund for serv- 
ices and expenses in administering a fund properly in court, nor any 
other items not within the fee-bill act. 

A theory is advanced that, though there be no liability on the cost 
bond, a final adjustment of the equities of the case warranted the in- 
clusion of the disputed items. The theory iè that because the suit and 
the receivership were made necessary by appellant's wrongfui and 
fraudulent conduct, because appellees had a lien upon the assets for 
the equalization of the partners' accounts, and because the fund was 
not sufficient for that purpose and had been reduced by the allowances 
for the receiver's compensation and expenses, therefore appellees 
wére entitled to judgment against appellant for the amounts so tàken 
from the fund. > AU the equities between the parties from the beginning 
of the partnership down to November 29, 1899, vi^hen the receiver was 
appointed, were determined and adjusted in the accounting. The bill 
charged appellant with fraud and misconduct. For damages on ac- 
count of ail breaches bf duty to the firm he was answerable in the' ac- 
counting. Bâtes on Partnership, § 780; Lindley on Partnership (2d 
Ed.) p. 305 et seq. Under the first decree (which in this re;spect has 
now become conclusive on both parties) ail appellant's wrongs and 
frauds upon the firm were merged in the account as stated. After 
November 29, 1899, the business was in the hands of the court. No 
injury to assets or business by appellant after that date was claimed. 
For dépréciation under the receiver's care and management appellant 
was not responsible. So the court could not, on any principle of law 
or equity, give to appellees further damages for the merged wrongs 
and frauds by adding to thé account the amount the court had been 
expending from the partnership fund for conserving and carrying on 
the partnership business. 

In the respects complained of, the decree must be, reversed -at ap- 
pellees' costs, and the cause remanded to the Circuit Court. 

Reversed. 



tO 159 FEDBEAL BEPOETEB. 

JOHNSTON V. SEXTON et al. 
(Carcult Court of Appeala, Seventh Circuit. November 22, 1907.) 

No. 1,391. 

1. Attachment— Weongful Issue— Liability or Sueeties. 

No damages are reeoverable agalnst suretles on an attachment bond 
for wrongs commltted by the prlncipals apart from the attachment 

[Ed. Note. — For cases In point,, see Cent. Dlg. vol. 5, Attachment, §§ 
1291-1294.] 

2. PeiNCIPAL and SuBETT— JXTDGMENT AGAINST PBIHOnPAIr- Admissibiuty 

Against Sueeties. 

Where, after the sulng out of an attachment, the défendant In attach- 
ment brought an action agalnst the plalntlff for varlous wrongs Includlng 
the alleged wrongful sulng out of thé attachment, to which action the 
suretles were not parties, a judgment for plalntifE therein was admissible 
agalnst such suretles In an action on the bond only to prove the fact of its 
existence and what was there adjudlcated. 

[M. Note. — For cases in point, see Cent. Dig. vol. 40, Principal and 
Surety, §§ 39T-401.] 

3. Attachment— Actions on Bonds— Evidence. 

The pleadlngs in such former action were needful and controUing to 
aseertain the subject-matter involved in the adjudication, but excerpts 
from the blU of exceptions of rullngs and instructions to the jury em- 
bodied therein offered to modlfy the efEect of the judgment were Imma- 
terlal, the pleadlngs not having been dlsturbed by the rullngs referred to. 

4. Peincipal and Sueett— Judgment Against PeincIpal — Evidence of Lia- 

bility. 

After the sulng out of an attachment, the défendant In attachment 
brought suit against the plalntifC alleglng not only injury to his réputation, 
credit, etc., In the sum of $20,000 by the wrongful sulng ont of the attach- 
ment, tint varions other wrongs and Injuriés to property and réputation 
for whlch damages were claimed, for causing and procuring a consignée of 
cattle to sell them for less than thelr value, and for making false and 
harmful statements, aslde from the affldavit, for attachment resulting In 
additional Injury to the attachment defendant's business réputation. A 
judgment was rendered after trial of this action in favor of the attach- 
ment défendant for both compensatory and punitive damages, after which 
judgment was rendered in favor of the plaiiitlfE In attachment for costs, 
the gamlshment belng discharged on the filing of a çèrtlflcate that the 
debt had been pald after suit brought Helâ, that such judgment of Itself 
was Insufflclent to establlsh a cause of action against the suretles on the 
attachment bond. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 40, Principal aiid 
Surety, §§ 397-401.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

K. R. Craig, for plaintiiï in error. 

George F. McNulty, for défendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge. The plaintifif in error, Johnston, a rési- 
dent citizen of Texas, vsras plaintifif below in a suit against the sureties 
on a statutory attachment bond, executed in Illinois, to recover dam- 
ages for alleged default of the principals in the bond, Tamblyn & 
Tamblyn, copartners. Upon trial of the issues in the Circuit Court, at 
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the close of thè testimony on the part of the plâintiff, the évidence 
was excluded by the court, with direction to the jury to find for the 
défendants, ànd this writ is prosecuted for reviéw of errors assigned 
thereupon. The single question arises whether the proof tendered on 
behalf of the plâintiff was sufificient to make out a prima facie case of 
liability, againét the défendants, as sureties on the bond in suit. 

This bond was executed in an attachment suit, brought by the prin- 
cipals therein, Tamblyn & Tamblyn, against the présent plâintiff, in 
the city of East St. Louis, and in the form prescribed by statute in 
Illinois for granting the attachment. Paragraph 5, c. 11, entitled "At- 
tachments," 1 Starr & C. Ann. St. 111. 1885, p. 312. It names 
$10,000 as the pénal sum, and $5,100 as the amount sued for in at- 
tachment, and the condition reads : 

"Now îf the said Tamblyn & Tamblyn shall prosecute his suit wlth effect, 
or in case of failure therein shall well and truly pay and satlsfy the said L. 
T. Johnston ail sueh costs in said suit, and such damages as shall be award- 
ed against the said Tamblyn & Tamblyn, his heirs, executors, or adminis- 
trators, in any suit or suits which may hereafter be brought for wrongfully 
suing oait the said attachment then the above obligation to be void ; other- 
wlse, to be in full force and effect." 

The record of the attachment suit, introduced in évidence by the 
plâintiff in error, shows an appearance by ail parties and entry of 
judgment as follows : 

"By agreement judgment Is rendered In fa ver of the plâintiff and against 
the défendant for èosts of suit, and the garnishee, St. lionis National Stock 
Xards, is discharged ; it appearing in writing on file that debt bas been paid 
since suit was brought." - 

The only otHer évidence offered was comprised in transcripts of 
the record in the Circuit Court of the United States for the West- 
ern District of Missouri, in a case purporting to be a subséquent suit 
by the attachment défendant in the above-mentictAed procéeding, against 
Tamblyn & Tamblyn, the attachment plâintiff s, , to. recover damages 
for alleged malicious prosecution and other wrôhgs, in référence 
both to the attachmeilt proceedings and other injurious conduct with 
which Tamblyn & Tamblyn were charged. Theée offers were made 
in two exhibits— one certified to be "a full, true, and complète copy 
of the amended pétition, answer to amended pétition, reply, judg- 
ment," and subséquent motions, writ of exécution, and return, in 
the case referred to; and the other certified as (1) an excerpt from a 
bill of exceptions alloWed in the case and (3) a "copy of the court's 
charge to thé' jury in the cause." 

Thus the plâintiff in error rested his case below, upon the above- 
mentioned record exhibits, without other évidence, either of default 
in the conditions of thè bond of damages "for wrongfully 'suing out 
the said attachment," or evenknowledge or privity on the part of the 
défendants in error in respect of the suit in Missouri ; and, resting 
alike upon its coiiipetency and sufficiency to establish and measure 
the liability of the défendants in error, reversai is sbught for the ad- 
verse rulings of the trial court. . , 

We are of opinion that no error was committed in excluding this 
évidence and-dirfecting a verdict, whether the ccartentions of one side 
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or tliê Other are adôpted, ëither in construing the obligations of thc 
bbhd, b:* the effect of the judgment in the attachmentproceedings. 
On behalf of the plaintiff in error, it is contended, in substance, that 
the undertaking of the sureties was to respond for any damages 
awarded against the principals "for wrongfully suing out the said at- 
tachment"; that exemplary damages are recoverable thereunder 
when malice or vexations- suit appears ; that the principals may be 
sued alone, without notice to the sureties, and judgment against the 
principals is conclusive of liability on the part of the sureties to pay 
the àmount thereof , to the extent stipulated in the bond ; and that such 
liâbïlity arises, notwithstanding the above-mentioiied judgment entry 
irtthe âttachment proceedings, for the reason that it shows a settle- 
ment and conséquent failure to prosécute the suit. On the other hand, 
the sureties contend that the judgment in the âttachment in f avor of 
the principals bars any claim againfet the sureties, as of breach of the 
condition to "prosecùte bis suit with effect"; that liability under the 
statutory bond is govemed by the Illinois rule, as stated in Law- 
rence V. Hagerman, 56 111. 68, 77, S Am.' Rep. 674, and is thuslimited 
to actual damages in direct loss to the property attachéd and expenses 
incurred in défense of the suit; thàt the Missouri suit and judgment 
involyed not only exemplary damages, but comperisatpry damagçs 
excluded by the Illinois rule, and the judgment is therefore inopera- 
tive as against the sureties; and that they were not bound by the 
judgment, for the further reason, that they were neither made parties 
nor notifiedof the suit. . ,1 ; 

Passing thèse various questions — which are dîscussëd in the briefs, 
but do not require solution, as we believe, on référence tp, the trans- 
çripts offered of the record in the suit against Tamblyn & Tarablyn 
— ^|:he insufEcipncy . of the j:udgment thus reHed upon to establish the 
liability of sureties tjn4ejî,,the âttachment bon^ plainly appears when 
the issues there presenited are rightly distinguished. The original 
pétition of the plajntiff in that action is not an exhibit,,but the amend- 
ed petitipi;! (filed during the trial "by leave of the court*') states as the 
cpmplaint and groutids of action, not only "the wrongful and mali- 
cious acts and doings oî the said défendants," .in suing out aijd caus- 
ing the levy of the âttachment iji question, and resulting injuries to 
the plaintiff, "in his business repjatation, character, and crédit, in the 
sum of $20,000," but; various other wrongs and injuries tp property 
and réputation, for wjiiçh damages are claimed, naraely, (a) caujsing 
and procuring his consignée, holding his cattle of the value of $6,660 
as his bailee, tp sell them (subsequently) for $3,743; (b) making 
false and harmful statements aside from the affidavit for âttachment, 
both publicly and to individuals, at several places where the plaintiff 
had transacted business, which caused great injury to his réputation 
and business; (c) wherefore damages were claimed, aggregating 
$23,446.59 for; "actual damages" and $30,000 fpr "punitory dam- 
ages." Issues were jpined upon ail thèse averment^, and as well upon 
averments respeçting the settlement of the âttachment suit; and the 
trial resulted in a verdict (as set out in the traiisçript), awarding the 
plaintiff damages, separately stated at $8,133.34 for "cpmpensatory 
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damages" and $2,000 for "punitive damages." Judgment was en- 
tered for the aggregate of the awards. 

Whatever thé rule of damages applicable to the updertaking of the 
sureties, it is indisputable, under either line of authorities cited, that 
none are recoverable against them for wrongs committed by the prin- 
cipals apart from the attachment; that neither of the separate inju- 
ries above mentioned is within their undertaking for indemnity ; and 
that the judgment referred to is without force to détermine their lia- 
bility. The sureties were not parties, and the judgment in question 
is admissible only, as against them, to prove the fact of its existence 
and what was there adjudicated. 2 Whart. Evidence, § 823. So the 
pleadings were needful and controlling to ascertain the subject-mat- 
ter involved in the adjudication, but not the excerpts from the bill of ex- 
ceptions of Tulings and instructions to the jury embodied therein, offer- 
ed by way of modifying the effect of the judgment (State ex rel. Nave 
V. Hawkins, 81 Ind. 486, 488), for the reason that the pleadings were 
left undisturbed by either of the rulings referred to. Moreover, in 
référence to the instructions to the jury, certified and embodied in the 
offer, we are impressed with no direction or ruling therein, in so far 
as called to attention, which appears to be calculàted to exclude thé 
above-mentioned averments of injuries not chargeable to the attach- 
ment from considération by the jury in awarding damages. 

Assuming for the purpose of this inquiry, therefore, that both of 
the main contentions relied upon for recoyery against the sureties are 
tenable — namely (a) that breach of the bond may be charged against 
the sureties, notvvithstanding the undisputed stipulation and judgment 
entry in the attached proceedings, and (b) tliat damages are recoverabfe 
in such event beyond the rule indicated in Lawrence v. Hagerman, 
supra — with no ruling or intimation thereupon, we are of opinion 
that the verdict in favor of the défendants in error was rightly di- 
rected in the case at bar, for want of compétent évidence to establish, 
either such breach or damages caused by the attachment; and the 
judgment of the Circuit Court is affirmed. 



In re T. E. HILT. CO. 

BITHER V. COLBMAN. 

(Cîrcnlt Court of Appeals, Seventh Circuit. NoTember 15, 1907.) 

No. 1,390. 

1. BaNKBUPTOY— JUEISDICTION— APPOINTMENT OF ReCEIVEB. 

On the fljing of a pétition for an adjudication of bankruptcy against 
a corporation and service of process, jurisdictlon over the parties and 
subject-matter attaches, authorizing the court to appoint a receiver un- 
der Bankr. Act July 1, 1898, c. 541, § 2 (3), 30 Stat 545 [U. S. Comp. St. 
1901, p. 3421], permittlng such appointment when necessary to préserve 
the estate, which power Is not affected by the fact that an adjudication 
!s thereafter denied. 

2. SaME— AXLOWANCE FOB SEBVICES. 

Where, a,fter jurisdictlon had, attached. in a banlcruptcy proceedlng, a 
receiver was appolnted to take charge of the assets of the alleged hank- 
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rupt, the court had power In the flrst instance todltéct that the needfill 
expenses and compensation of tlie receiver be paid out of the property 
In tiis hands, though tlie procee(^ings were subseqijently dlsmissed, it 
being no part of tlie receiver's duty to niove to reCQver sucbi expenses 
and compensation against the petitiouing credltors. 

3. Samé— Attokneï foe Receivbe— Fées. 

Ordinarily, the duties of a statutory receiver for an alleged banlicupt 
neither require nor justify eniployment ' of an.attorney, and hence no 
daim for the services of an attoniey so employed is chargeable per se 
against the estate, predicated aloue on the fact of employment and serv- 
ice rendered. 

4. Same. 

Where attorneys for a receiver of an alleged banlirupt were also ac- 
tively engagea throughout a protraeted contest in banki'uptcy, as attor- 
neys for the petitioning credltors, and were not independent counsel 
employed by the receiver, as comtemplated by an order granting leave 
to the receiver to employ counsel, and the bankruptcy proceediug was 
thereafter dlsmissed, an order déclin ing to malte an allowance to such at- 
torneys for services rendered to the receiver was correct, such expense 
being rightfuUy chargeable against the petitioning ereditors. 

Pétition and Cross-Petition to Review and Revise an ' Order of the 
District Court of the United States for the Eastern Division of the 
Northern District of Illinois, in Bankruptcy. 

Thls hearing arises upon a pétition and cross-petition to review and revise 
an order of the District Court, sitting in banliruptcy, in the matter of T. E. 
Hlll Company, alleged bankrupt, upon the final report and pétition of the 
receiver appointed therein, in two particulars : (1) Under the pétition of Wil- 
liam A. Bither, assignée, etc., for allowing compensation to the receiver in 
bankruptcy for his services; and (2) under the cross-petition of William A. 
Coleman, receiver, for disallowing a claîm for compensation to his attorneys. 
The order thus brought for review recites a hearing upon the receiver's final 
report and pétition for the allo>vances in question, report of the référée there- 
upon under an order of référence, objections to such report flled by the receiv- 
er, and notice to and appearance of ail parties in interest, followed by various 
provisions not in controversy, together with thè allowance and disallowance, 
respectively, of which review is sought. 

Thèse are found and ordered substantially as foUows: (1) After reciting 
in the orders that the services, of the receiver "bave been peculiarly and 
especially beneiîcial" to the estate and performed partly in the Eastern Dis- 
trict and partly in the Northern District of Illinois ; "that large iinancial 
benefits hâve inured to ail parties beneflcially interested in said estate by rea- 
son of" such services ; that "it is just and équitable" that he be paid a rea- 
sonable fee therefor "out of the assets of said estate remaining in his hands" ; 
and that "$1,500 is a just, fair, and reasonable fee" for such services, such 
allowance is made, to be paid to hlmself by the receiver out of the assets 
in his hands, before paying over to the assignée , (Bither), the remaining 
funds, as further directed by the order. (2) The provision in respect of the 
clalm for attorney's services is thus stated : "It is further ordered, that the 
just and reasonable value of the services of the attorney for said Coleman, 
as receiver, is $1,000, but the court orders that the claim for said services 
is not a propèr charge on said trust estate, and the motion of said receiver 
that he be authorized to pay said sum out of the funds of said estate la de- 
nled." 

Other matters Involved in the considération are sufficiently mentloned In 
the opinion. ' ' ^ 

Charles C. Buell, for petitioner. 
Lloyd C. Whitman, for respondent. 

Before BAKER and SEAMAN, Circuit Judges, and QUARLES, 
District Judge. 
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SEAMAN, Circuit Judge (after stating the facts as zhoire). Thèse 

pétitions for review and revision of orders in bankruptcy — one for al- 
lowing expansés incurred by the réceiver and compensation for his serv- 
ices, and the other for disallowing a claim for services of his attorney 
— involve no considération of the extent or value of the services ren- 
dered in one and the other instance, nor any dispute of fact. The 
original pétition raises the question of law, whether any allowance to 
the réceiver eut of the assets was within the authority of the bank- 
ruptcy court, and the cross-petition challenges such authority to deny 
compensation to the attorney for the réceiver, under the circumstances 
found. 

In référence to the bankruptcy proceedings in which the orders were 
entered, mention of thèse gênerai facts is sufficient to indicate the ju- 
risdictional status : The bankruptcy jurisdiction was duly invoked by 
a pétition of creditors for adjudication of bankruptcy against T. E. 
Hill Company, an Illinois corporation, averring cause and liability with- 
in the act; and upon like application and showing of cause the court 
appointed William A. Coleman as réceiver, to secure possession of a 
large amount of personal property located in varions places. Issues 
were raised only. under the pétition for involuntary adjudication, and 
the hearings were protracted before a master and in the District Court, 
resulting in a dismissal upon the ground that the corporation was not 
subject to adjudication as a bankrupt. Upon appeal to this court (In 
re T. E. Hill Company, Alleged Bankrupt, 148 Fed. 83g, 78 C. C. A. 
522), the décision of the District Court was affîrmed. Pending such 
proceedings, the réceiver obtained possession of the corporate prop- 
erty, largely in the hands of third parties as claimants, and performed 
the needful services in question for its préservation and custody, in- 
cluding service with the property in the completion of contract obli- 
gations of the corporation ; also under several orders of the court, re- 
citing consent on the part of the alleged bankrupt, portions of the prop- 
erty were sold, portions removed from other districts, and leases of 
plant and equipment were authorized. Such custody and service ex- 
tended from September 21, 1905, to February 1, 1907 ; and the only 
contest or objection raised in the course of proceedings was to the ad- 
judication of bankruptcy. Meantime (February, 1906), the T. E. Hill 
Company executed an assignment of ail its property, under the volun- 
tary assignment act of Illinois, to the présent petitioner William A. 
Bither, as assignée, and the order in question directs the réceiver of 
the District Court to turn over to such assignée the assets in his hands, 
less the expenses incurred, as allowed, and the allowance for his com- 
pensation. 

1. On behalf of this assignée it is contended that he is entitled to 
the corporate assets "without any déduction for the expenses of the 
receivership" — in effect, that it was not within the power of the court, 
after dismissal of the pétition for adjudication of bankruptcy, to award 
payment for expenses or compensation of the réceiver out of the funds 
in the custody of the court. The only reviewable question under his 
pétition rests on this broad proposition, and it cannot be upheld, as we 



76 159 FEDERAL REPORTER. 

believe, when the Jurisdiction of the District Court over thè Subject- 
matter is ascertained and recognized. 

Upon the filing of the pétition for an adjudication of bankruptcy 
against the corporation and service of proccss, jurisdiction over parties 
and subject-matter was established (iDenver First ' National Banl< v. 
Klug, 186 U. S. 203, 204, 22 Sup. Ct. 899, 4G h. Ed. 1127, and cases 
cited), and was complète for the hearing and détermination of ail the 
issues involved, whatever the ultimate conclusions of thé court upon 
such issues. In re First National Bank of Belle Fourche, 152 Fed. 64. 
68, 81 ce. A. 260; Columbia Ironworks v. National Lead Co., 127 
Fed. 99, 101, 62 C. C. A. 99, 64 L. R. A. 645. So, under section 2 (3) 
of the Bankruptcy Act, Act July 1, 1898, c. 541, 30 Stat. 545 [U. S. 
Comp. St. 1901, p. 3421], the power and duty of the court, in such case, 
is unquestionable, to appoint a receiver, when found necessary for pre- 
serving the estate in controversy, "to take charge of the property 
* * * after the filing of a pétition and until it is dismissed, or 
the trustée is qualified." This préservation of res and statu quo is an 
elementary requirement in bankruptcy, when ground appears for the 
exercise of such power, and until the issues are decided the jurisdiction 
is exclusive. The receiver, upon appointment and âCceptance, becomes 
the ûfficer and hand of the court in performance of his duties, neith- 
er subject to the wishes or directions of the parties, nor dépendent up- 
on the resuit of the controversy for payment of expenses or sertices ; 
and he is clearly entitled to protection by the court, îïi the exercise of 
such jurisdiction, for ail expenses rightly incurred and services render- 
ed under its orders, either in allowances out of the fuhds committed to 
his charge, or through provision othérwise madfe by^he court to that 
end. The rule thus settled in référence tb receivers in equity (High 
on Receivers, § 796, and Smith on Receiverships, § 350), applies with 
spécial force for protection of thèse statutory receivers. While it is 
the undoûbted purpose of the statute to limit the functions of the re- 
ceiver in bankruptcy (Boonville Nat. Bank v. Blak-ey, 107 Fed. 891, 
894, 47 C. C. A. 43), and his performance must be «confined to the statu- 
tory requirements and directions Of the court thereunder, the àuthor- 
ity vested in the court is ample, as we :believe, to provide for payment 
of needful expenses and compensation (within the prescribed limits) 
out of the property thus taken custodia legis. Assuming that the court 
may ultimately charge such expenses, in whôle or in |)aft, against the 
petitioning creditors, on dismissal of the proceedings, and further as- 
suming for the argument, that they should be so charged in the case 
at bar,iàs contended,' it is riot the place of the receiver to move for re- 
lief of one or the other party, nor are his rights dépendent upon the 
eqiiities of the parties therein. So, the authorities citéd in support of 
the contention that the receivet-ship expensei weré rightfully charge 
able to the petitioning creditors (In re I^cbv, 142 Fed. 960, 74 C. C. A, 
130, and caseç reviewed; Link -Belt Mach. Co. v. HUghes, 195 111. 413, 
417, 63 N. E. 186, 59 L. R. A. 673, and citations) are: inapplicable up- 
on thè présent inquiry. i' ■ 

We are of opinion, therefore, that allowancé' ûut of the assets for 
expenses of the receivership was authorized, as within the statutory 
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|/urposes of the appointment; and rio other question of law is raised 
by the pétition to review such allowance. It must be presumed that 
the court observed the limitations of the statute in respect of the ex- 
tent and objects of the receivership, that the expenses were rightly in- 
ciirred, and that both services and compensation were within such limi- 
tations. The various circumstances entering into considération for the 
amounts of allowance are not reviewable under this pétition. 

3. The court denied the allowance prayed by the receiver for serv- 
ices of his attorney, and no reviewable error appears therein, as we 
believe, in any view of the case. Ordinarily, the duties of this statu- 
tory receiver neither require nor justify employment of an attorney, 
and it is plain that no claim for such services is chargeable per se 
against the estate, predicated alone upon the fact of employment and 
service rendered. The court may well reject claims .therefor, as "not 
a proper charge on said trust estate" (in the terms of the présent order), 
in the exercise of a sound discrétion to limit expenditûres of adminis- 
tration within just bounds, and various considérations may enter into 
the disapproval, with no call for their mention of record. ■ The! con- 
tention for review in the présent instance rests on the spécial terms of 
the order denying the charge, together with the fact that a previous 
order had granted leave to the receiver "to employ; counsel to âssist 
and advise him in and about the administration." The order disallow- 
ing the claim states "that the just and reasonable value of the services 
of the attorney for the 'receiver' is $1,000, but the court orders that 
the claim for said services is not a proper charge on said trust estate," 
apd the motion to authorize payment out pf the funds is denied, 
While np circumstances are stated in the order as ground for the con- 
clusion that the claim was not properly allowable against the estate in 
custody, ail proceedings in the case were before the court, and pre- 
sumptively sufficient cause had appeared for such conclusion. Un- 
less, therefore, the above-mentioned authority to employ counsel, to- 
gether with the récital of value in the service of thèse attorneys, ?ire 
décisive of a right to charge the estate, the order of the court must 
not be disturbed. 

The record discloses the further fact that the attorneys for whom 
the claim is made were actively engaged, throughout the protracted 
Contest in bankruptcy, aS attorneys for the petitiohing creditors, and 
were not independent counsel employed by the receiver, within the 
spirit of the order referred to. It is the gênerai rule that receivers are 
to' sélect counsel not identified with the'interests of one or the other 
partv to the litigation (Beach on Receivers, § 262 ; Gluck & Becker on 
Receivers of Corp. § 47 ; In re Kelly Dry Goods Co. [D. C] 103 Fed. 
747, 749); and for departure from this wholesomè ^rule spécial circum- 
stancesànd autborization areineedful. In thç case at bar, whatever réc- 
ognition of such employment may lappear from the fact that such attor- 
neys appeared 'before the District Court in both relations, no injustice 
appears in déniai of their claim as a separate charge against the prop- 
erty, held in custody through their contèst for the petitioning credit- 
ors, when defeated in their bankruptcy proceedings. Such expense 
may rightly be charged, in whole or in part, against the defeated party 
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(In re Lacov, 143 Fed. 960, 74 C. C. A. 130) and the vîew stated is 
sufficient for affirmance of this order, which merely dénies charge up- 
on the property held in custody, but without préjudice to other relief. 
Both orders are affirmed accordingly, with the costs borne and di- 
vided equally between the parties. 



,/ REILLY v, McKINNON. 

RYNKIËVICZ V. SAMB. 
(Circuit Court of Appeals, Third Circuit. February 5, 1908.) 
Nos. 37, 38. 

1. BiLLs AND Notes— AcTiois oN Note— Miskepbesentation— Evidence— Stjf- 

FICIENCT. 

Evidence in an action on notes given to plalntlff's transferrer for cor- 
porate stock bought from the cpmpany's president's agent, defended on 
the ground of misrepresentatioû in the sale of the stock, held insufBclent 
to show that plaintlflC took the notes with knowledge of the illégal fraud- 
. nient représentations, or with such notice of the facts and circumstances 
attending thelr exécution that his acceptance must hâve been made in 
actual bad faith, though he waa a director of the Company and a member 
of the executive coihmlttee whIch placéd the matter of the sale of the 
stock in the hands of tbe président. 

[Ed. Note."— 'For cases in point, .see Cent Dig. vol. 7, Bills and Notes, §§ 
1832-1839.] 

2. Same— Bqna Pide Hoï-pebs. 

One may be a bona flde holder of commercial paper and entltled to pro- 
tection as such tHough.he knew of circumstances that might excite Sus- 
picion In the mlnd of a cautions person or though he were grbssly nég- 
ligent at the time of the transfer; the test Is, dld he act in had faith? 

[Ed. Note. — ^Por cases In point, see Cent. Dlg. vol. 7, Bills and Notes, 
S 818,] 

In Error to the Circuit Court of the United States for the Eastern 
District ôf Pennsylvania. 
See 145 Fed. 863. 

George L. Crawford, for plaintiff in error. 
C. E. Morgan, 3d, for défendant in error. 

Before GRAY and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

CROSS, District Judge. The above cases were tried together be- 
low by agréement of counsel, and a verdict in each case was directed 
for the plaintiff by the learned trial judge. From the judgments there- 
on entered, writs of error were duly taken to this court where the 
cases hâve been argued together. McKinnon was the plaintiff below in 
both actions, and the original défendants therein were John A. Reilly 
and Joseph Rynkievicz, but, during the pendency of the suit against 
Reilly, he died, and his executrix, Mary A. Reilly, was thereupon sub- 
stituted as a défendant in his'stead. 

The facts in brief are as foUows: Two promissory notes made by 
said Reilly and Rynkievicz, respectively, to the International Mercantile 
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Agency, in payment or part payment of shares o£ its stock, which the 
makers of the notes had bought through an agent of itb président, were, 
before maturity, negotiated by the corporation as part of the collatéral 
security for a loan of $30,000, made to it by McKinnon. McKinnon 
was a director of the corporation, not only then, but during substantial- 
ly ail the period of its existence, and also a member of its executive 
committee, which was composed of, directors of the company and had 
power to act in their absence. At the time the notes in suit were made, 
McKinnon owned $50,000 in par value of the preferred stock of the 
company. He had previously owned $50,000 in par value of the com- 
mon stock which he had received from McCauley, its président, and 
which he subsequently sold and applied the proceeds to the purchase of 
the preferred stock. The stock whiçh the défendants bought was part 
of a subséquent issue of $1,000,000 par value, which had been author- 
ized by the directors, and placed by the executive committee in the 
hands of McCauley for sale upon a commission of three-fourths of the 
net proceeds of sale, in excess of $50 per share; which amount per 
share was to be received by the company before any commissions were 
allowed or paid for the sale of the stock. The sale for which the notes 
were given appears to bave been made by an agent of McCauley's at 
$125 per share. The défense to the notes is based upon fraudulent 
misrepresentations as to the assets and condition of the corporation al- 
leged to hâve been made by the agent to the défendants at the time of 
the sale. Représentations made at that time were testified to, but 
whether they were shown to be false by compétent testimony is open to 
question. Many of the représentations testified to may fairly be re- 
garded as an exaggerated puffing of the stock and an exploitation of 
the probable future of the corporation. The représentation more par- 
ticularly relied upon, however, was to the efïect that the company had 
at that time $500,000 in its treasury. An attempt to show that that 
statement was false was made by the production of what was claimed 
to be the cashbook of the company, which purported to show the month- 
ly cash balances of the corporation at and about the time when the al- 
leged misrepresentation was made. The proof identifying this cash- 
book as that of the corporation is uncertain. Beyond the fact that it 
purported to be such, and that it came directly from its trustée in bank- 
ruptcy, through an assistant district attorney of New York, there is no 
proof whatever of its genuineness ; furthermore, there is no évidence 
to show by whom or how the book was kept, whether correctly or in- 
correctly, whether the entries were complète or incomplète, what the 
System of bookkeeping was, or whether or not there were any other 
cashbook or books of the company covering the same period of time. 
The learned trial judge only tentatively admitted the book in évidence, 
but we deem it unnecessary to pass upon the question of its admissibili- 
ty, since the testimony does not show that the pkintifiE was a party to or 
in any wise connected with or cognizant of either the above or any oth- 
er of the alleged fraudulent misrepresentations. Considérable testi- 
mony was ofïered concerning the organization and early history of the 
corporation. It is somewhat difïicult however, on account of its re- 
moteness from the transactions in question, to perceive its relevancy, 
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but, from the argument of coûnsel for the plaintîffs in error, ît may be 
gathered that it was intended to show thereby that the corporation was 
inherently weak, unstable, and in need of funds from its inception, and 
that a large proportion of its stock was issued for property which had 
been very greatly overvàlùed, of ail of which the plaintifï was, or 
should hâve been, aware, and hence that he was, from the outset, en- 
gaged in a fraudulent conspiracy ot" combination. There is, indeed, 
suffieient évidence in the case to ardtise suspicion, and engender serions 
doùbts of the stability and ultimate success of the corporation, and we 
hâve ho disposition whàtever to justify much that was done during 
the organizatiqn and existence of this corporation. But that is not the 
vital question in the case. If thèse notes are void, they are void be- 
cause they were obtained through fraud,'not only, but fraud which bas 
been satîsfactorily brought home to the plaintiff. Bad faith on his part 
must appear. There is apparently no question that the plaintifï made 
the loân of $30,000 to the Company, ànd accepted the notes now in suit, 
with other notes, as collatéral èecufity for the payment of the corpora- 
tion's note to him for $30,000, and that the loan remains unpaid. The 
transaction just referred to was completed a few weeks before the 
bankruptcy of the corporation. There is not a word in the testimony, 
however, which, in our opinion, directly or indirectly connects the 
plaintifï with the fraudulent misrepresentations which were made to 
the défendants. That he was a director of the company and a member 
of the executive committee which placed the matter of the sale of the 
stock in the hands of the président is wholly insufficient for that pur- 
pose; those facts are entirely consistent, or at least are not inconsist- 
ent, with good faith on his part. Wakeman v. Dalley, Impleaded, etc., 
51 N. Y. Sr, 10 Am. Rep. 551 ; Richmond Railway Co. v. Dick, 52 
Fed. 379, 3 C. C. A. 149. Furthermore, there is no évidence to show 
that he' even knew the price at which the stock was sdld to the plain- 
tîffs in error. His own évidence is that he did not know, although he 
adihits that he thought the notes, from their size, might hâve been giv- 
eh in payment for stock ; manif estly however, such knowledge, if pos- 
sessed, would not afïord him any idea of.the price at which the stock 
had been sold, since, so far as appears, he did not know how many 
shares either of the défendants had bought, or whether the notes they 
gave were given for the wholé or a portion only of the purchase price, 
and without thèse factors it is manifest he could not even conjecture 
the price. 

The corporation was organized to carry on a commercial agency of 
a character somewhat similar to thosé of Dunn and Bradstreet, and its 
ûtst issue of stock was rriade to McGauley for the transfer of the as- 
sets and good will of other similar corporations, which, however, for 
the môst part, had proved to be failures ; such an enterprise was neces- 
sarily to some extent spéculative, and of such a character that to insure 
itS' sUccess considérable capital would naturally hâve to be advanced 
without any immédiate prospect of remunerative return. At ail events, 
the évidence does not cohclusively show that the corporation was or- 
ganized as a fraudulent concern, or for the purpose merely of making 
money by the sale of its stock. So far as appears, it may hâve been 
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honéstly conceîved, and under proper management might hâve had a 
reasonably prospérons career. Indeed, only a few months before its 
failure, a committee of the directors was appointed for the spécial pur- 
pose oi investigating its aiïairs, which having been done, the commit- 
tee made a flattering report of its prospects which was communicated 
to the pîaintiff, in common with the other stockholders of the company. 
But, as already stated, whatever the character of the company may hâve 
been, there is no évidence of a fraudulent conspiracy or any évidence 
to show that the pîaintiff took the notes in question with knowledge of 
the alleged fraudulent représentations, or with such notice of the facts 
and circumstances attending their exécution that his acceptance of them 
must be deemed to hâve been done in actual bad faith. He was igno- 
rant of the entire transaction. One may be a bona fide holder of com- 
mercial paper and entitled to protection as such, notwithstanding he had 
knowledge of circumstances that might excite suspicion in the mind of 
a cautions person, or even though he were grossly négligent at the time 
of thétransfer; the test is,'did he act in bad faith? This is generally 
açcepted law, and might be supported by a multitude of cases ; ref er- 
ence,.hQwever, will be made to a few only. In Murray v. Lardner, 2 
Wall. 110, -at page 121, 17 L. Ed. 857, the Suprême Court says: 

"Suspicion of defect of title or the knowledge of circumstances wtiich 
would excite sucti suspicion in the mind of a prudent man, or gi-oss négli- 
gence on the part of the taker, at the time of the transfer, will net defeat 
his tltle. That resuit can be produced only by bad faith on his part." 

And again in Hotchkiss v. National Bank, 31 Wall. 354, 23 L. Ed. 
645, the same court, at page 359 (22 L. Ed. 645), lays down the rule 
in the following language : 

"The law is well settled that a party who takes negotiable paper before 
due for a valuable considération, without knowledge of any defect of title, 
In good faith, ean hold it against ail the world. A suspicion that there 
is a defect of title in the holder, or a knowledge of circumstances that might 
excite such suspicion In the mind of a eautious person, or even gross négli- 
gence at the time, will not defeat the title of the purchaser. That re- 
suit can be produced only by bad faith, which implles guilty knowledge or 
willful ignorance, and the burden of proof lies on the assailant of the tltle." 

In Clark v. Evans et al., 66 Fed. 263, 13 C. C. A. 433, the Circuit 
Court of Appeals for the Eighth Circuit reversed the judgment of the 
court below because the trial judge charged the jury that "if you fur- 
ther believe that the pîaintiff * * * had knowledge of such facts 
as would put a prudent man on inquiry, and that inquiry, if prosecuted, 
would hâve led to a knowledge of the fraud, then you will find for the 
défendant." In its opinion the Court of Appeals said : 

"The charge was erroneous. 'Knowledge of such facts as would put a 
prudent man on Inquiry' would not afCect the right of the plaintifC to re- 
cover If she was otherwise a bona flde holder for value. One who purchases 
a negotiable note for value before maturity does not owe the maker the duty 
of making active Inquiry Into the origin or considération of the note, be- 
fore purchasing the same. ■ His right to recover can only be defeated by 
' showing that he had actual notice ôf the facts which Impeach the validity 
of the paper. 'Knowledge of such facts as would put a prudent man on 
inquiry' will not. sufflee." 

159 F.— 6 
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In Goodman v. Simonds, 20 How. 343, 15 L,. Ed. 934, a charge; to 
a jury very similar to the above was held to be erroneous, and the judg- 
ment below reversed on that ground. King v. Doane, 139 U. S. 166, 11 
Sup. Ct. 465, 35 L. Ed. 84, and Battles et al. v. Laudenslager, 84 Pa. 
446, are illuminative of the case at bar, as well as of the point under 
considération. We think the trial judge was entirely warranted in di^ 
recting, as he did, verdicts in favor of the plaintiff. Any other course 
would hâve been unwarranted. 

The judgments below will be affirmed, with costs. 



COOPBR V. BALTIMORE & O. R. CO. 

(Circuit Court of Appeals, Sixth Circuit February 19, 1908.) 

No. 1,730. 

1. Mastbe AND Servant— Railboads— Personal Injxjbt— Unblooked Fboo— 

Peoximate Cause. 

In an action against a rallway company for Injurjr to a switchnmn, 
whose foot was caiight ia a frog while hé was being dragged by an englne, 
évidence held sufflcient to show that the frog had not beenblocked as ex- 
pressly required by Act April 25, 1898 (Rev. St. Ohlo 1906, § 3365-18; 
93 Ohlo Laws, p. 342), and that the catching of his foot was the proxl- 
mate cause of the accident. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 34, Master and Serv- 
ant, §§ 954-977. 

Dutles of rallroad companles to block switches, see note to Hauss v. 
Lake Erle & W. R. Co., 46 C. C. A. 98.] 

2. SAME— OONTEIBTJTORT NEGLIGENCE. 

In an action against a railway company for Injury to a swltchman, 
évidence held sufflcient to sustain a flndlng that he was not guUty of con- 
trlbutory négligence In stepping ofC of the footboard In front of a switch 
englne for the purpose of crosslng the track. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 84, Master and 
Servant, §§ 988-996.] 

3. Samb^Dutt to Block Feogs. 

ACt Aprll 25, 1898 (Rev. St Ohlo 1906, § 3365-18; 93 Ohlo Laws, p. 342), 
requlring rallroad companles to block ail angles In frogs, switches, and 
crossings In ail yards, etc., where trains are made up, not only requlres 
frogs to be blocked for the protection of employés who may step Into 
them, but also for the protection of those dragged Into them by an engine. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

G. M. Skiles and R. B. Newcomb, for plaintiff in error. 
A. E. Clevenger and S. H. Toiles, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

RICHARDS, Circuit Judge. The plaintifï, -James H. Cooper, while 
acting as brakeman on a switching crew of the défendant, the Balti- 
more $c Ohio Railroad Company, was severely injured through getting 
his foot caught in an unblocked frog. This occurred on October 29, 
1906, at about 1 or 2 o'clock at night. Just before the accident oc- 
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curred, Cooper was riding on the footboard in front of the engine. It 
was about time for the crew of the engine to stop for supper. The 
engine, after shifting certain cars, stopped on one of the tracks not far 
from the shanty where the crew was to take supper. After the en- 
gine stopped, Cooper, believing and having reasonable ground to be- 
lieve, that the engine would not be started again without proper no- 
tice, stepped from the footboard onto the track for the purpose of 
crossing the same in order to go to the shanty. He was riding on the 
right side of the footboard, and it was necessary to step onto the track 
in order to cross it, because the drawhead of the engine divided the 
footboard into two parts, so he could not follow the footboard to the 
left side of the front of the engine. After stepping on the track, and 
while about to cross it, the engine started slowly forward. At that 
time, the engine, being a leaky one, was in a cloud of steam. The 
night was dark. The moving engine struck Cooper and knocked him 
down ; he fell on his back between the tracks and the footboard began 
to move over him. According to the testimony, the engine was pro- 
ceeding at the rate of two or three miles an hour. As the footboard 
passed over Cooper, it caught some portion of his clothing, and he, 
reaching up, caught hold of the footboard, so that, thus holding on 
himself and being held by some part of his clothing, he was dragged 
on his back. He was perfectly conscious and was yelling or "holler- 
ihg" ail the time, trying to attract attention and hâve the engine stop- 
ped. If he had succeeded, and the engine had been stopped while he 
was thus being dragged along, he would hâve sufïered no serions injury. 
Then, suddenly, something caught his left foot, he was torn loose at 
once from the footboard, and the next instant one of the driving wheels 
of the engine struck him. His left foot was mashed into the frog, and 
his left leg was crushed ofï above the knee. In some way his right 
foot was thrown over and half of it was crushed. Then the engine 
stopped and he, conscious still, was helped out. An examination of 
the frog was made that night and again the next morning in daylight. 
The frog was unblocked. What was left of the left foot was found 
mashed down with his shoe into the frog. 

The court below, after suggesting a discussion of the questions, first, 
whether the plaintifï was guilty of contributory négligence, second, 
whether the négligence claimed was the proximate cause of the injury,, 
and, third, whether the fact that the frog was unblocked was négli- 
gence, in view of the circumstances of this particular accident, planted 
itself in its opinion, in which it directed a verdict for the défendant, 
on the ground that in this case the plaintifE was caught in an unblocked 
frog while being dragged involuntarily, and that the statute requiring 
frogs to be blocked was intended solely to protect a person while mak- 
ing a voluntary move. In the course of the opinion, the court says 
that there was not any dispute as to the proximate cause, although 
there might be on the question of contributory négligence. The court 
rests its direction to take the case from the jury on the ground that 
"the statute involved hère was not contemplated to keep men's feet 
from being caught when they were being dragged under a moving 
train or car." If the plaintifï was engaged in some sort of voluntary 
locomotion, whether he was off his balance or not, the court below 
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thînks the statute would protect him, but in this case he was on his 
back and being dragged, and so he was outside the law. 

We are unable to agrée wîth the view of the court below. The law 
required that "every railroad corporation operating a railroad in the 
State, shall, on or before the first day of June, 1899, adjust, fill or block, 
ail angles in frogs, switches, and crossings on their roads in ail yards, 
divisional and terminal stations, where trains are made up, with the 
best known sheet steel spring guard or wrought îron appliances ap- 
proved by the Commissioner of Railroads and Telegraphs." Section 
3365-18, Rev. St. (93 Ohio Laws, p. 342), passed April 25, 1898. This 
act went into effect on June 1, 1899. It required every railroad Com- 
pany to fill or block ail angles in frôgs, in ail yards or stations where 
trains are made up. This was a frog in a yard where trains are made 
up. We think there was testimony tending to show that, as to this 
frog, the law had not been complied with, and that the catching of the 
plaintiflf's foot in it was the proximate cause of the accident. Union 
Pac. R. R. V. James, 163 U. S. 487, 16 Sup. Ct. 1109, 41 L. Ed. 236. 
Moreover, there was sufficient testimony for the considération of the 
jury to the effect that Cooper, ip stepping off of the footboard in front 
of the engine under the circumstances he did, was not guilty of con- 
tributory négligence. 

There remains the broad question as to the construction of the act in 
the particular stated, upon which the court below really rested its opin- 
ion. Is the act to be construed so as to protect even persons who hap- 
pen to be dragged into an unblocked frog, or limited to thèse alone who 
happen to step into it? The Législature might hâve intended to pro- 
tect every person lawfully in the neighborhood, who might voluntàrily 
step into an unblocked frog, but could it hâve contemplated or in- 
tended to cover the case of a man who happened to be struck, knocked 
down by an engine, and dragged into an unblocked frog? It he was 
an employé, as the plaintifï was, and happened to be knocked down by 
his own engine, when he was in the discharge of his duty, and without 
fault on his part, we do not see why the act should not be construed 
so as to protect him. He certainly had a right as much as any one to 
rely upon ail the frogs and switches in that yard being bloçked, as re- 
quired by law. If there was a reason for having the frog blocked 
while he was walking about, able to control his movements, there iwas 
an additional reason when he was sp unfortunate as to be knopked 
down by an engine and dragged into thp frpg. The accidents to wlîich 
switchmen are liable are infinité in number. A switchmen is required 
to couple, uncçuple, and eut out, cars, run ahead and hang on behind, 
and in an instant may find himself in; a situation where death or some 
horrible injury seems inévitable. ; He can only escape by some great 
unforeseen effort. Such wag Cooper's condition.- He was not expect- 
ing to be knocked down, but when he was, he did the only thing pos- 
sible, he clutched the footboard and held on. As he puts it "I couldn't 
get out, I had to hold on to keep in." If the frog had been blo^ïçd, 
his left foot would hâve slid over, the train would hâve stopped in a 
few feet, and he would hâve crawled out unhârmed. B\it. the unblock- 
ed switch which every railroad employé who takes his life in his hands 
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-for the service of the public has a right to believe is blocked was not, 
and the trap caught him. 

The Législature had particularly in view the périls of switchmen în 
ail yards, and divisional and terminal stations, where trains are made 
up, and the sudden and unexpected calls that are made upon their 
coolness and strength and activity in doing their work in such places. 
It necessarily had in mind the necessity of making the tracks fully safe 
by blocking the frogs, not only to protect the switchman when he was 
walking and had complète control of his muscles of locomotion, but 
also and especially when, deprived of the voluntary use of his legs and 
feet, he was dragged along by a car and put at the mercy of an un- 
blocked frog. 

In the case of the P. C. C. & St. L. Ry. v. Burroughs, 6 Ohio S. & 
C. P. Dec. 530, the plaintifï's intestate, who was a switchman, was 
struck by an approaching caboose, and to protect himself held on to the 
hand hold of the car. He was dragged along until his foot was 
caught in an open frog, when he was run over and killed. The case 
was reversed and tried again. The second décision appears in Ry. Co. 
V. Burroughs, 9 Ohio S. & C. P. Dec. 324. The court says the deceased 
"had the right to présume that any frogs on the track were blocked, 
he was not compelled to so conduct himself as to avoid being struck 
by the car and killed by his foot being dragged into an unblocked frog. 
As he had the right to présume there was no unblocked frog, he had 
the right to conduct himself accordingly." This judgment was af- 
firmed in 60 Ohio St. 630, 54 N. E. 1107, withôut report. 

The case of L. S. & M. S. Ry. v. Winslow, 4 O. C. D. 242, the 
plaintiff below had complained to the yardmaster of an unblocked 
switch, and he was promised that it would be blocked. But this was 
not done, and afterwards the plaintifï, being a switchman, was at work 
about 12 feet from the frog. He had space enough to couple the cars, 
if there had been as usual but a sHght movement of them, but the en- 
gineer backed suddenly and violently, and the plaintiff, having hold 
of the car with one hand, was thrown in the direction of the movement 
of the train, and before he could right himself, was over the danger 
spot and his foot caught in the frog. This case was settled and dis- 
missed in the Suprême Court, May 14, 1895. It is true that this case, 
like the preceding one, was under the act of 1898, îjut there was no 
material différence between them in the respect under considération. In 
both cases, the employé was virtually dragged into the unblocked frog. 
Both thèse cases were before the passage of the présent act and must 
hâve been known to the Législature, and therefore it is clear the Légis- 
lature knew that it was necessary to hâve frogs blocked not only for 
the protection of employés who might step into them, but also for the 
safety of those who might be dragged into them. 

In the case of Herrick v. Quigley, 101 Fed. 187, 41 C. C. A. 294, 
the switchman had made the coupling. He then attempted to step 
out from between the cars, but the planking on the highway crossing 
was so defective that he slipped. As he did this, he grasped the grab 
iron and endeavored to jump out from under the car. He was about 
to accomplish this when his foot slipped into the hole between the ends 
of the two ties, and he was run over and killed. This illustrâtes how 
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necessary it is for the benefit of switchmen to hâve a safe and secure 
footing. If there had been an unblocked frog there, it migiit hâve 
served the same purpose that the hole between the ends of the ties did. 
Thç principal cases that hâve been before this court growing out of 
unblocked frogs, are those of the C. H. & D. Ry. v. Van Home, 69 
Fed. 139, 16 C. C. A. 183; L. E. & Western Ry. v. Craig, 73 Fed. 
64S, 19 C. C. A. 631 ; and Narramore v. C, C, C. & St. h. Ry., 96 Fed. 
S98, 37 C. C. A. 499, 48 L. R. A. 68. 

In the Van Horne Case, the plaintiff, a switchman, while in the dis- 
charge of his duties, caught his foot in an unblocked guard rail, was 
run over and lost a part of the foot. Judge Taft, speaking for the 
court, said (page 140 of 69 Fed., page 184 of 16 C. C. A.) : 

"There was no Issue before the jury as to whether the fallure to Insert 
a block was négligence on the part cf the railroad company. It was nég- 
ligent, as a matter of law, and the court properly eharged the jury that, if 
the block was not there, and the absence of it caused the accident, the de- 
fendant was liable." 

In the case of L. E. & W. Ry. v. Craig, 73 Fed. 643, 19 C. C. A. 631, 
the court, speaking by Judge Taft, cal led attention to the fact that it 
had already held in Railroad Co. v. Van Horne, 69 Fed. 139, 16 C. 
C. A. 183, that the eiïect of this statute (the Ohio law) is to make a 
failure by the railroad company to comply writh it négligence, as mat- 
ter of law. It pointed out the ruling of the Suprême Court of Ohio 
in construing an analogous statute requiring mine owners to adopt 
safety appliances for their employés. Krause v. Morgan, 53 Ohio St. 
26, 40 N. E. 886. 

In the case of Narramore v. C, C, C. & St. L. Ry., 96 Fed. 298, 37 
C. C. A. 499, 48 L. R. A. 68, Judge Taft, still speaking for the court, 
restated the rule already announced in the Van Horne and Craig Cases, 
that the failure on the part of the railroad company to comply with 
the statute requiring frogs to be blocked was négligence per se. In 
this opinion, the distinction is drawn between the assumption of the 
risk and contributory négligence, but, as that is not inyolved in the 
présent case, it is unnecessary to enlarge upon it. There is no sugges- 
tion in any of thèse cases that the protection aiïorded by the law can 
be limited so as to exclude employés who hâve the misfortune to be 
injured through being dragged into an unblocked frog by an engine or 
car. 

Believing that the Ohio statute requiring the blocking of frogs ap- 
plied in this case, and that tlie court erred in directing a verdict for the 
défendant, the judgnient is reversed, and the case remanded for a new 
trial. 
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WAKMATH V. O'DANIEL et al. 
(Circuit Court o£ Appeals, Sixth Circuit. Februarf 20, 1908.) 
No. 1,733. 

1. BANKRtJPTCY— PREFERENCES— RECOVEEY—EqUIT Y JlTEISDICTION. 

Under Rev. St. § 723 [TJ. S. Comp. St. 1901, p. 583], declaring that suits 
In equlty shall not be sustained In the courts of the United States wliere 
a plain, adéquate, and complète remedy may be had at law, a pleuary suit 
by the trustées of a bankrupt to reeover a money judgment for the value 
of certain household furnlture alleged to hâve been fraudulently trans- 
ferred by the bankrupt to défendant In order to croate a préférence was 
not malntainable in equity over defendant's objection taken in limine, 
though arising in the bankruptcy proceeding, no équitable relief belng re- 
qulred, plaintifC's remedy at law belng entirely adéquate. 

2. EquiTY— Equitt Jubisdiction— Waivee. 

Rev. St. § 723 [U. S. Comp. St. 1901, p. 583], declaring that sults in equi- 
ty shall not be sustained In the courts of the United States where there 
Is an adéquate remedy at law, secures as one of Its objecta a privilège 
Personal to the défendant, which he may waive. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 19, Equity, §i 173- 
176.] 

Appeal from the District Court of the United States for the Western 
District of Tennessee. 

The trustées in bankruptcy of Powell flled a blll in equity in the District 
Court, where the proceedings were pending, for the purpose of recovering 
the sum of $1,061.87, that being the value of certain household furniture and 
fittlngs which were sold and transferred by the bankrupt wlthin four months 
precedlng the flling of the pétition to the appellent, Warmath, for the pur- 
pose of paylng a debt which the bankrupt owed him. The blll alleged that 
at the time of the transfer Powell knew he was Insolvent and unable to pay 
his credltors In full, and made the sale, transfer, and payment with the in- 
tent to prêter Warmath and to defraud hIs other credltors; and further 
alleged that Warmath hàd reasonable cause to belleve and know that Powell 
was insolvent, and that the transfer, etc., was made with the intention of 
glving him an unlawful préférence over other creditors. The prayer was 
that the court adjudge that Warmath had obtained/ an unlawful préférence 
through the sald sale and transfer, and that he beéame llable to the com- 
plainants for the value of the property, stated to be the Sum of $1,061.87, and 
that they be allpwed a recovery therefor. The défendant appeared and de- 
murred to the blll, aad asslgned grounds therefor, the flrst of which was 
that: "The blll on its face shows no grounds for équitable relief and the 
equity side of this court has no jurlsdictlon of the matters complalned of in 
the blll, and if complainants hâve any rights of action in thIs court It Is 
purely of a légal cognlzance." The other grounds of demurrer need not, for 
the présent purpose, tO be stated. The court overruled the demurrer, and 
gave leave to answer. The défendait thereupon flled an answer denylng the 
material allégations of the bill. Proofs were taken, and upon the pleadlngs 
and proofs the court made a flnding and directed as follows : "In this cause 
I am of the opinion that the allégations of the plalntifEs' pétition are fully 
sustained by the proof; and the relief prayed for theréin should be granted. 
I, theref ore, direct that: a decree be eptered, holding that at the time of the 
sale of the furnlture by the bankrupt to Warmath that the bankrupt was 
Insolvent, and that both he and the défendant, Warmath, knew the fact, and 
that the sale was made for the purpose of givlng Warmath a préférence as 
a créditer. A decree will be entered agalnst Warmath for the amount sued 
for, together with Interest thereon from the day of the sale, and agaihst the 
défendant for the cost." Thereupon a decree was entered, stating the facts 
found and ordering and adjudging as follows: "It is theref ore ordered and 
adjudged and decreed that the plaintlffs, Henry O'Daniel and J. A. Alford, 



88 159 FEDERAL EEPORTEB. 

as tmstees în bankruptcy of the sald A. 'L. Powell, bankrupt, hare nnS 
recover of and frora the eald défendant, Jno. G. Warmath, the sum of $1,061.- 
87, wlth $95.56 Interest thereon, In ail $1,157.43, and ail costs ; for whlch let 
exécution issue." The trial was had before the judge. The évidence was 
glven by the oral examinatlon of wltnesses and by dépositions. Objections 
were made and were allowed or overruled. A blU of exceptions was tendered 
by the défendant and allowed and signed by the District Judge. An appeal 
to thls court was then taken by the défendant 

T. E. Harwood, for appellant. 
W. R. Landrum, for appellees. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Jfudge (after stating the facts as above). This 
is a plenary suit of a kind of which the District Court bas jurisdiction 
under the amendment of the Bankrupt Act of July 1, 1898, c. 541, §§ 
60a, 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], enacted Feb. 
5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. 1907, p. 
1031]. 

The question on this appeal which arises on the first two of the as- 
signments.ôf error is whether the court below was right in overruHng 
the appellant's contention on his demurrer that the suit was not proper- 
ly brought in equity for the reason that there was a plain, adéquate, 
and complète remedy by an action at law. The objection was taken 
at the threshold, and the question is not embarrassed by the lâches of 
the défendant in raising it. 

We think the court should hâve sustained the demurrer. The judg- 
ment sought was for a definite sum of money, precisely that which the 
court by its decree awarded to the complainants. And the whole sum 
was recoverable, if any of it was ; for the asséts of the estate would not 
come near the amount of the debts. There was no contingency in the 
liability, or apportionment of the burden among several défendants to 
be made by the judgment The response of thé court to the demand 
of the complainants was simply an allowance or refusai of it. Nor 
was there any embarrassment in the procédure. The évidence produced 
would be, and was in this case, as completely available in an action 
at law as in a court of equity. No injunction was sought or required. 
The issue was one which a jury could readily understand and décide 
under proper instructions from the court in respect to the law. It is 
suggested that the court must first set aside the transfer before it could 
proceed to judgment, and that it is the peculiar province of a court of 
equity to set aside unlawful transfers. This is an ingénions, but un- 
substantial figment. No distinct or formai preliminàry action was re- 
quired or contemplated by the statute. If the défendant had obtained 
part of the estate which should hâve come to ail the creditors, proof 
çf that fact would entitle the trustées to recover it, Perhaps there 
may be cases whére a déclaration of the court mày be neceSsary te 
completely fulfill ail requirements, as where the transfer has been ac- 
complished by a deed or other solemn instrument which may be made 
matter of record, or is à tnuniment ôf title the existence of which wonld 
indicate ownership and the right to sell and convey or mortgage, or 
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tlo such other thîngs with it as belong to ownership. But in the pres- 
«nt case nothing is stated in the bill which makes such a proceeding 
necessary, nor indeed is anything more required than in any ordinar}' 
action at law where the plaintiff is always bound to estabh'sh the facts 
which create the liability, whereupon, and without more, the court gives 
judgment for the sum he is entitled to recover. And that was what 
occurred in the présent instance. There was no preUminary déclara- 
tion that this transfer be set aside. The suggestion made would be the 
adoption of a devise for evading the statute forbidding a resort to a 
court of equity. 

The right of a défendant to hâve his liability determined in an action 
at law is a substantial one, the value of which is recognized and pro- 
tected by the statute (section 723, Rev. St. [U. S. Comp. St. 1901, p. 
583]), which déclares that "suits in equity shall not be sustained in 
either of the courts of the United States in any case where a plain, 
adéquate, and complète remedy may be had at law." The défendant 
is thereby given an opportunity to hâve his controversy tried by a jury, 
a privilège of sufficient importance to be secured by the Constitution 
and guarded by this positive statute. 

In a récent case in this court we were required to deal with this 
subject, and to ascertain the meaning and effect of this statutory in- 
junction to the courts of the United States to observe the rule therein 
given. It was not indeed a new rule ; but the Congress thought fit in 
organizing the fédéral judiciary to make it a positive command, lest it 
should sometimes be too lightly disregarded. In the case referred to 
(Miller v, Steele, 153 Fed. 714, 82 C. C. A. 572), the plaintif! brought 
suit to recover in an action at law upon a statute of New York, which 
declared that the heirs and legatees of deceased persons should be 
severally liable, to the extent that they had secured assets, to pay the 
debts of creditors who had failed to prove their daims during the 
course of administration. The défendant objected that the case was 
not cognizable at law, but was one exclusively of equity jurisdiction; 
and contended that the assets of the deceased were, in the hands of the 
legatee, of the nature of a trust fund which might under some drcum- 
stances be required to pay debts ; that thé administration and enforce- 
ment of trusts was peculiarly a subject of equity jurisprudence, and 
that therefore the court had no jurisdiction at law to entertain the 
suit. But it was held that such a circumstance as the existence of a 
trust was not controlling; that the leading and dominant proposition 
is that when the capacity of a court of law is sufficient to give a suit- 
able remedy, that is the proper forum in which to try the cause and 
obtain the proper relief, and said : 

"The remedy may be inadéquate because the procédure at law la too Inflexible 
to suit the exigencies of the case, or because the relief which a common-law 
judgment can afford is not adaptable to the particular facts. When neither 
of thèse difflculties are in the way, there can be no reason for resorting to 
a court of equity" — citing Boyce's Ex'rs v. Grundy, 9 Pet. 273, 9 L. Ed. 127 ; 
Hipp V. Babin, 19 How. 271, 15 h. Ed. 633; Parker v. Winnipiseogee, etc., 
Co., 2 BlaclJ. 545, 17 L. Ed. .333 ; Insurance Co. v. Bailey, 13 Wall. 616, 20 
L. Ed. 501 ; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 70 ; Buzard v. Houston, 
119 U, S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451; Drexel v. Bemey, 122 U. 8. 
241, 7 Sup. Ct 1200, 30 h. Ed. 1219. 
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And ît was pointed out that even in cases of trust, when the condi- 
tions had been reduced to the simple fact that a certain sum of money 
was due from the trustée on account of his trust, a court of law was 
the çroper forum, and a bill in equity would not Ue ; and several works 
of high authority were cited. The rule extends over ail classes of cases 
where the condition stated in the statute exists. Another pertinent case 
cited in that opinion is Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476. 
That was a case in which a receiver under the direction of the Con- 
troller of the Currency brought suit to enforce the extraordinary 11a- 
bility of stockholders of a national bank to satisfy the claims of cred- 
itors. Speaking of thé remedy Mr. Justice Swayne said : 

"The llabillty of the stockholders Is several, and not joint The llmlt of 
thelr llabillty Is the par of the stock held by each one. When the whole 
amount Is sought to be recovered the proceedlng must be at law. When less 
is requlred the proceedlng may be In equity" — 

and goes on to explain the reason and the procédure in the latter case. 
And in Hayward v. Andrews, 106 U. S. 672, 1 Sup. Ct. 544, 27 L. 
Ed. 271, it was held that although a court of equity has jurisdiction 
to entertain a cause of action in favor of an assignée against the debtor, 
yet that it should not be exercised when the plaintifï had a suitable 
remedy in an action at law, but only when he was embarrassed in pur- 
suing such a remedy, as for instance, by collusive action between the 
debtor and the assigner, or the refusai of the assignor of the use of 
his name. 

It is also urged that courts of equity hâve jurisdiction in cases of 
f raud ; which is true enough, but the doctrine has its limitation in that 
the fraud is not remediable by an action at law. A man may acquire 
another's property by fraudulent misrepresentations ; but if the latter 
may obtain complète relief in an action at law, as by a judgment for 
damages or for the recovery of the property by an action of replevin, 
he cannot resort to a suit in equity. In the case of United States v. 
Bitter Root Development Co., 133 Fed. 274, 66 C. C. A. 652, the plain- 
tifîf sought by a bill in equity to recover damages for repeated trespass- 
es upon its property and the carrying away of timber, and the plaintifï 
invoked several doctrines of equity which had a specious application 
to the case. But in the well-considered opinions by Judge Gilbert in 
the Circuit Court of Appeals and by Mr. Justice Peckham in the Su- 
prême Court, on appeal, 200 U. S. 451, 26 Sup. Ct. 318, 50 L. Ed. 650, 
it was shown that, notwithstanding ail this, the substantial fact remain- 
ed that a common-law judgment for the value of the property and the 
damage done was a suitable remedy, and there was no reason why a 
jury could not ascertain and détermine the amount which the plaintifï 
was entitled tp repover. 

We see nothing in the fact that this is a controversy arising in the 
course of bankruptcy proceedings which should take it out of the gên- 
erai rule. It is a suit, and must be such, and not a summary proceed- 
ing in bankruptcy. Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 
47 L. E/i. 620. And the language of the statute is that "suits in equity 
shall not be sustained in either of the courts of the United States," etc. 
As said by Mr. Justice Brown in Wehrman v. Conklin, 155 U. S. 314, 
at page 323, 15 Sup. Ct. 129, at page 132 (39 h. Ed. 167) : 
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"Thèse provisions are obligatory at ail tlmes and under ail clrcumstances, 
and are applicable to every form of action." 

In holding that a court of law was the proper jurisdiction in which 
to obtain the remedy in this case to the exclusion of a court of equity, 
we do not mean to affirm that the latter court would hâve no law fui 
authority to entertain the suit and render a decree, but only that it 
ought not to do so. For, as we conceive, the rule was devised, and 
the statute was enacted, mainly to secure a privilège to the défendant ; 
and this he might waive. In that case the court would proceed if there 
is a color of équitable jurisdiction in the case. 

The decree must be reversed, with costs, and the cause remanded 
with instructions to dismiss the bill, but without préjudice to an action 
at law for appropriate relief. 



WOLF V. LOVBRING. 
(Circuit Court of Appeals, Second Circuit, January 7, 1908.) 

No. 90. 

1. Writ of Ereor— Direction of Verdict— Review. 

Where an order directlng a verdict for défendant Is objected to on a 
writ of error, tbe Court of Appeals is required to take the view of the tes- 
timony and the Inferences to be drawn therefrom most favorable to the 
plaintlff, the question being, not whether a verdict ought to hâve been 
rendered for plaintlff, but whether it lawfuUy might bave been. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 3, Appeal and lîrror, 
§§ 3467-3475.] 

2. RECEIVEBS— CONTRACT-^QUESTION FOB JURT. 

Where an alleged personal contract of a recelver to procure the requi- 
site notice of Intention to transfer a seat in a cotton exchange, which 
was sold to plaintlff, was claimed to be established by conversations be- 
tween défendant and the superintendent of the exchange, and by défend- 
ants admissions, etc., défendant clalmlng that they showed nothing more 
than a receiver's promise in aid of a receiver's sale, it was for the jury, 
and not for the court, to détermine what the agreement was. 

3. Same— Personal ContSact. 

Défendant, one of the reeeivers of a corporation, which he claimed own- 
ed a seat in the New York Cotton Exchauge, standing in the name of C, 
and being desirous of selling the seat, communicated with the superin- 
tendent of the exchange, and was informed that it was necessary to re- 
tum a written notice of intention tp sell, slgned by C. Défendant stated 
that he would obtain C.'s signature to the required notice, and placçd the 
matter of the sale of the seat in the superintendent's hands. ïhe superin- 
tendent arrangea to sell the seat to plalntifC, but did not inform him of 
defendant's agreement until after the sale had been closed. Défendant 
failed to procure C.'s signature, and the sale was not consummated. Held 
sufficlent to show an agreement on defendant's part in his indlvldual 
capaclty for the breach of which he was indivldually llable, under the 
rule that a personal undertaklng by a recelver binds him personally. 

4. Same— Phestjmptions. 

In an action for breach of a receiver's contract to procure the necessary 
notice of intention to sell a seat in an Exchange which he sold to plain- 
tlff, the presumption that the reeeiver bound himself officially and not 
personally, while proper to be considered by the jury in determlnlng 
whether the reeeiver was indivldually llable, was no ground for wlth- 
drawlng the action from the jury. 
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5. Pbincipai, and Agent — AcriNa ïob Pabties Adverselt Intebested — 
Knowledge of Peincipal. 

A receiver desiriiig to sell a seat in an Exchange applied to the superin- 
tendent of the Eschange who told him it vvould be uecessary to obtain a 
written notice of intention to sell, signed by the person in whose name 
the seat stood. The receiver promlsed to obtain this, whereupon the super- 
intendent arranged to sell the seat to plaintiff. HeU, that the superln- 
tendent was the agent of both parties, so that his failure to inform plain- 
tiff of defendant's agreement to obtain siich notice until after the aale 
had been closed did not deprive plaintiff of the right to recover for breach 
thereof. 

[Ed. Note. — For cases în point, sce Cent. Dig. vol. 40, Principal and 
Agent, §§ 670-679.] 

Lacombe, Circuit Judge, dlssentlng. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Hoadly, Lauterbach & Johnson (H. L. Schuerman, of counsel), for 
plaintifï in error. 
Edward Bruce Hill (R. Victor, of counsel), for défendant in error. 

Before LACOMBE. WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. Thîs action îs brought upon an alleged 
Personal contract of a receiver. The substance of the complaint is that, 
in order to carry out an agreement made by the défendant as receiver 
of the American Cotton Company for the sale of a seat in the New 
York Cotton Exchange to the plaintiff, the défendant personally agreed 
to procure the requisite notice of intention to transfer such seat, sign- 
ed by a third person in whose name the seat stood. Upon the close 
of the plaintiff's case the trial court directed a verdict for the défend- 
ant, in which action the plaintiff claims there was error. We are there- 
fore called upon to détermine whether there was sufficient évidence to 
support a verdict for the plaintiff. In so doing, it is our duty to take 
the view of the testimony, and of the inferences to be drawn therefrom,. 
most favorable to the plaintiff. The question is not whether a verdict 
ought to hâve been rendered for the plaintiff, but whether it lawfully 
might hâve been. The testimony largely relates to conversations be- 
tween the défendant and one King, superintendent of the Cotton Ex- 
change. From thèse conversations, the admissions of the défendant, 
and ail the circumstances the plaintiff claims an agreement personally 
binding the défendant. The défendant, on the other, hand, claims that 
they show nothing more than a receiver's promise in aid of a receiver's 
sale. It was for the jury, and not the court, to détermine what the 
agreement was. "The question whether a receiver has assumed such 
Personal liability or not is one to be determined from the facts and cir- 
cumstances of the case." Cake v. Mohun, 164 U. S. 315, 17 Sup. Ct. 
100, 41 L. Ed. 447. 

There was évidence in the case from which the jury might hâve 
found thèse facts : (1) The défendant was one of the receivers of the 
American Cotton Company which he claimed owned a seat in the New 
York Cotton Exchange. (2) The défendant was désirons of disposing 
of this seat and communicated with King, the superintendent of the 
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Exchange, with the end in view. The seat stood in the name of one 
Cooper, and King told the défendant that, under the rules of the Ex- 
change, it would be necessary to obtain a written notice of intention 
to sell, signed by Cooper. (3) The défendant personally agreed that 
he would obtain Cooper's signature to the required notice, and placed 
the matter of the sale of the seat in King's hands. (4) King arranged 
to sell the seat to the plaintiff, but did not inform him of the defend- 
ant's Personal undertaking until after the agreement of sale had been 
closed. (5) The défendant failed to procure Cooper's signature, and 
the sale was not consummated — to the plaintifFs damage. 

Thèse facts show an agreement on the part of the défendant in his in- 
dividual capacity, and were sufficient to justify a verdict against him. A 
Personal undertaking by a receiver binds him personally. Cake v. 
Mohun, supra ; Farmer's Loan & Trust Co. v. Central R. R. Co. (C. C.) 
7 Fed. 538 ; Rogers v. Wendell, 54 Hun, 540, 7 N. Y. Supp. 781, 8 N. Y. 
Supp. 515 ; Klebisch v. Siedler, 7 Mise. Rep. 144, 27 N. Y. Supp. 417 ; 
Ryan v, Rand, 30 Abb. N. C. 313; Keene v. Gaehle, 56 Md. 343; 
Gluck & Becker on Receivers of Corporations (2d Ed.) § 82 ; Smith on 
Receiverships, § 128. It may well be that where a transaction relates 
to receivership property the presumption is that a receiver binds him- 
self officially, and not personally. But this presumption, while proper 
to be considered by the jury, is no reason for taking a case away from 
the jury. In the présent action, considering ail the facts and circum- 
stances, we cannot hold, as a matter of law, that the jury were without 
warrant to find this presumption overcome, and an individual obligation 
established. Perhaps we should not hâve so found had the question 
of fact been before us. Perhaps the jury would not hâve so found had 
the case been submitted to them. But the question is what they rtiight 
hâve found. 

The défendant contends, however, that even if he did make the Per- 
sonal promise to King, who was his agent in the matter, such fact was 
not communicated by King to the plaintiff before he agreed to purchase 
the seat, could not hâve induced the purchase, and, consequently, gave 
the plaintiff no right of action. The plaintifï, on the other hand, daims 
that King was the agent of both parties in the transaction ; the defend- 
ant's agent in making the sale, and the plaintiff's agent in closing the 
matter. 

We think the plaintiff's contention the correct one. King, as super- 
intendent of the Exchange, was the person to whom both intending 
buyers and sellers of seats would naturally apply. From the very na- 
ture of his position, he acted for both parties. The alleged personal 
agreement of the défendant was for the benefit of any purchaser of the 
seat. It constituted one of the terms of the purchase, and the plaintiff 
was entitled to the benefit of it whether it was communicated tb him 
before he agreed to buy or afterwards. 

As a new trial must be ordered on account of the failure to submit 
the case to the jury upon the question of the defendant's express per- 
sonal undertaking, it is unnecessary to consider the other assignments 
of error. 

A new trial is ordered ; costs to abide the event 
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LACOMBE, Circuit Judge (dissenting). I am unable to concur 
with the majority of the court. It is undisputed that plaintiff's agent 
knew that Lovering was receiver of the corporation; that the pièce 
of property for whose sale they were negotiating was supposed to be- 
long to the corporation, although standing in the name of an indi- 
vidual ; that it was as a bit of receivership property that défendant was 
trying to sell it. Under thèse cirçumstances, it does not seem to me that 
the testimony is sufficient to warrant the conclusion that the minds of 
both parties to the negotiation met in agreement that Lovering would 
make himself personally and individually responsible as guarantor that 
a good title to the property would be made. 



KLEPNEE V. O. J. LEWIS MERCANTILB CO. 
(Circuit C!ourt of Appeals, Second Circuit january 13, 1908.) 

No. 103. 

1, AoTioN— Nature— CoNTBACT ob Tort. 

A complaint alleged that plaintlfE agreed to sliip défendant certain furs, 
whlcti défendant was to accept on consignment and sell in St. Louis as 
plaintiff's agent ; that on the arrivai of the furs in St. Louis and dellvery 
of the bill of lading to def endant's New York agent défendant was to 
advance $1,159.12, which was 50 per cent, of the conslgned price, and that 
défendant was not to sell for less than the invoijce priées, aggregating 
$2,318.25, and that in the event of défendant not being able to obtain 
such priées within a reasonable time it was to retum the furs, and plain- 
tiff was to retum the advances ; that défendant f alJed to pay the advance, 
and f ailed to sell or purchase any of the furs at the conslgned pricea and 
turn over the proceeds to plaintifif, and that nothing had ever been re- 
turned t» plaintiff. except $450 advanced at the time the goods were sent; 
wlierefore défendant wrongfully and in violation of the contract convert- 
ed and disposed of the furs to its own use. Held, that the complaint was 
properly regarded as stating a cause of action for breach of contract, and 
not for conversion. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Action, §§ 160-162.] 

2. CoNTBACTS— Oral Contbact— Subséquent Receipt— EIffect— Vaeiance. 

PlaintifC alleged that she agreed to ship certain furs from New York 
to défendant for sale at not- less thau invoice priées, and in case défend- 
ant was not able to obtain sûch priées within a reasonable time it was 
to retum the furs, whereupon plaintifE was to returu an advancement 
equal to 50 per cent of the invoice price of the goods, which défendant 
agreed, but f ailed, to make; that défendant, in violation of the contract, 
sold the goods for much less than the Invoice prices. PlaintiflC's agent 
and his bookkeepcr testified that, several days prier to the exécution of 
a receipt for a payment of the advances défendant agreed to make, plain- 
tiff's and dçfendant's agents agreed to the terms'of the consignment as 
alleged, and that on the day succeeding that on which the furs were ship- 
ped plalntiff slgned a receipt to défendant for $200 advances, reciting that 
the merchàndise was consigned to défendant for sale at aUction or privàtfe 
sale without limit, and, in case the net proceeds of the sales should fall 
short of the sum advanced and commission and charges, plaintIfC agreed 
to pay the deficiency. Held that, if plaintiff's testimony was belleyed, 
the reèeipt did not constitute a modification of the prlbr oral contract, and 
did not, therefore, constitute a vàriance from tlié contract alleged as a 
matter of law. ' .,., 

In Error to the Circuit Court of the United States for the Southern" 
District of New York. ' 
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This cause cornes hère upon writ of error to review a judgment in 
favor of the défendant in error, who was défendant below. The judg- 
ment was entered upon a verdict directed by the court. 

Edward A. Alexander and Jérôme Buck, for plaintifï in error. 

Herbert H. Gibbs (A. Delos Kneeland, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The controversy arises out of certain transactions 
between the parties touching the shipment of a lot of furs belonging 
to plaintifï in New York to défendant in St. Louis. The goods were 
received by défendant and subsequently sold by it for a sum less than 
the invoice price ; it being the contention of plaintifï that the parties 
had agreed that the goods should not be sold at less than invoice price, 
and that in the event of failure to obtain such price they should be re- 
turned. There was oral testimony as to the negotiations between 
représentatives of the respective parties, and various documents, re- 
ceipts, etc., were put in évidence. At the close of plaintiflf's case de- 
fendant moved to dismiss the complaint by reason of an absolute failure 
of complainant to prove the cause of action alleged in the complaint, 
contending that the complaint charged conversion of the goods, where- 
as the undisputed proof showed that the goods were sent to St. Louis 
consigned to défendant for sale, and that therefore the selling of them 
could not constitute conversion, and that if they were sold for a less 
price than had been agreed there would be only a breach of contract. 
The trial judge apparently ignored the point made, and treated the case 
as if it were an action for breach of contract, directing a verdict in 
favor of défendant on the ground that the proof showed the contract 
to be for a sale of the goods without restriction of the price. 

The complaint is inartificially drawn ; but it is fairly susceptible of 
the construction put upon it at the trial. The pleader concludes with 
an averment that "the défendant wrongfuUy and in violation of its said 
contract converted and disposed of said furs so intrusted to it to its own 
use." The fair and reasonable value of the furs is alleged to be $3,000, 
and damages are claimed for that sum, léss $450 paid in advance. Ex- 
amination of the preceding paragraphs, however, shows that the facts 
set forth do not sustain a charge of conversion, although they make 
out a cause of action for breach of contract. The case is quite similar 
to Conaughty v. Nichols, 42 N. Y. 83. Briefly stated, the allégations 
of fact are that on July 9, 1901, the parties made an agreement whereby 
plaintifï was to ship to défendant certain furs, which défendant was 
to accept on a consignment and sell in St. Louis as agent for the plain- 
tifï ; that as soon as the said furs arrived at the office of défendant in 
St. Louis and bill of lading was delivered to defendant's New York 
agent (Hall), défendant would advance $1,159.12, said sum being 50 
per cent, of the consigned price of the goods ; that it was mutually 
agreed that défendant should not sell or ofïer for sale said furs for less 
than the priées named in the invoice (aggregating $2,318.25), and that, 
in the event of défendant not being able to obtain the stipulated priées 
within a reasonable time, it would not sell the same, but return them to 
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plaintiff, who would thereupon return the advances ; and that défend- 
ant should hâve an option itself to purchase the goods àt the priées 
named. It is further alleged that défendant failed to pay and advance 
the said sum of $1,159.12, and failed to sell or purchase any of the said 
furs at tlie consigned priées and turn over to the plaintiff the money 
therefor, that demand was made for the "consigned priées" or the 
furs, and that nothing has been returned, except $450 advanced about 
the time the goods were sent. 

Defendant's motion being made and granted at the close of plaintiff 's 
case, no testimony on its behalf was taken, and we hâve only the plain- 
tiff 's side of the story. The trial judge disposed of the case on the 
strength of a receipt, vi'hich was put in évidence and which reads as 
follows: 

"New York, July 18, 1901. 

"Received of O. J. Lewis Mercantile Co. two hundred dollars, the same 
being advanced on nierchandlse belonging to tlie undersigned and consigned 
to O. J. Lewis Mercantile Co,, for auetion or prlvate sale withoùt llmit, and 
in case the net proceeds of the sales of said merchandise shali;fall short of 
the sum advanced and the commission and charges on the same I hereby 
agrée to pay them such deflclency on demand. 

"$200. A. Klepner." 

It was held that the payment on accpunt on that day, coupled with de- 
livery of bill of lading and the signing of this instrument, constituted 
a written contract between the parties, which manifestly is very différ- 
ent from that alleged in -the co^iplaint. We are of the opinion, how- 
ever, in view of the other testimony în the case, that there was suffi- 
cient évidence to entitle the plaintiff to go to thf jury on the question 
as to whether or not there was a contract for the sale of thèse furs enter- 
ed into and in part executed before the date when this payment of 
$200 was made and receipt signed. The plaintiff's agent undertook 
to explain the receipt by statiçg that he did not know how to read 
English, which, as the trial judge said, was iramaterial; but he and 
his bookkeeper both swore that, several days before July 18th, plain- 
tiff's and defendant's agents agreed tp the terms of sale on eonsignment 
set out in the complaint, and that on July 17th the furs were shipped to 
défendant. If the jury credited this testimony, the contract thiisiçn- 
tered into would not be modified by the récital in the receipt that it? 
terms were différent. What mi^ht hâve been the condition of the case 
if évidence on behalf of défendant had been put in we cannot say; 
but as it stood when plaintiff rested there was not such failure tp proye 
the contract declared upon as would warrant a dismissal of the com- 
plaint. 

The judgment is reversed, and cause, remanded for a new, trial. ,- 
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STILLWAGON v. BALTIMORE & O. R. CO. 
(Circuit Court of Appeals, Thîrd Circuit. February 5, 1908.) 

No. 63. 

1. Courts— Circuit Court of Appeals— Assignments of Ebeob— Necessitt 

FOB. 

Under a rule of the Circuit Court of Appeals, Thitd Circuit, upon ap- 
plication for a wrlt of error, plaintiffi in error, inust file an assignaient 
of errors setting eut separately and particularly eaeh error asserted and 
Intended to be urged, and when thls is not done counsel wUl only be beard 
at the request of the court, and etrors not asslgned according to the rule 
will be dlsregarded, but the court at Its own option may notice a plain 
error not asslgned. 

2. Same— Omission Not Supplied. 

An omission to file an assignment of error to the refusai of leave to file 
an amended pétition was not supplied by a statement in plaintifif In er- 
ror's brief, under the heading "Spécifications of Brror," that "the court 
erred in refusing to allow the flllng of an amended pétition after the expi- 
ration of the statutory perlod for bringing the action, which slmply added 
new spécifications of error on the part of the défendant, but did not create 
a new cause of action." 

8. Same— Pleading—Amendment— Discrétion. 

Under Rev. St. §'9S4 [Û. S. Comp. St 1901, p. 696], authorlzjng fédéral 
courts to permit at any tlme a party tp amend any defect in the process 
or pleadings upon sueh conditions as it shall in its discrétion prescribe. 
in an action brought July 7, 1905, for personal Injury occurring NoTember 
2, 1903, the Circuit Court dld not abuse Its dlscretioç In refusing piain- 
tiff's application, made March 17, 1906, to file an amended statement of 
clalm, whether the amendment set up a new cause of action barred by 
limitations or not. 

4. Writ of Bbror— Obdebs Reviewable. 

A wrlt of error opérâtes only on a record in which a final Judgment 
bas been entered, and'doës not lie from an order in a personal Injury ac- 
tion refusing plaintifC's appllcfatlon for leavé to file an amended statement 
of claim. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Rody P. Marshall, for plaintifï in error. 
John S. Wendt, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. r 

CROSS, District Judge. The writ of error in this case brings be- 
fore this court for review the following order of tlie Circuit Court : 

"And now, to wlt, Aprll 17, 1907,;Thomas M. & Rody P. Marshall, attorneys 
for the plaintiff above, Charles E. Stillwagon, hçivlng made a motion for 
leave to file an amended pétition In the above case, leàvè to file the same is 
hereby refused." 

An exception was duly allowed and sealed to the entry of the above 
order. The record, however, discloses no assignment or assignments 
of error whatever. A, rule pf this court requires the filing, upon appli- 
«ation for a writ of error, of "an assignment of errors, whiçh shall set 
out separately and particularly each error asserted and intended to be 
159 F.— 7 
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urged. * * * When this is not donc çounsel wîll not be heard, 
except at the requëst'of'the court, and èrrors not assigned according 
to thisi tule will be disregarded, but the court at its own option may 
notice a plain error not assigned." A futile attempt to supply the 
omission was made in the brief of the plaintiff in error, where, under 
the heading "Spécifications of Error," the following appears: 

"The court erred In ref uelng to allow the flling of an amended pétition, after 
1;he expiration of the statutory period for brlnging the action, which simply 
aiaded new spécifications of error on the part of the défendant, but did not 
create a new cause of action." 

This statement inino sensé supplies the deficiency, and the writ of 
error must consequently be dismissed. Other sufficient reasons for its 
dismissal, however, appear and will be briefly adverted to. 

An accident which happètted, as alleged, through the négligence of 
the défendant and caused itijury to the plaintiflf, occurred November 2, 
1903, \vithin the state of ï^ennsylvania, and the présent suit for dam- 
ages, resulting therefrom was instituted against the défendant July 7, 
1905. Subsequently, on March 17, 1906, and after the expiration of two 
years, within which, by the statute of limitations of that state, the suit 
was required to be brought, application was made to the court by the 
plaintiff fo file an amended , statement of claim, and it was from the 
above order denying such, application that the writ of error was taken. 
Section 954 of the Revised Statutes [U. 'S. Comp. St. 1901, p. 696] 
proyides, among other things, that: ..':.[. 

"The court may, at any ttoe, permit eltber of the parties to amend any 
defect in the process or pleadlngs upon such conditions as it shall in its dis- 
crétion and by its rules prescribe." , . 

Iii Mexican CehtrafRajlway Company v. Pinkney, 149 U. S. 194, 
200, 13 ëup. Ct. 859, 862/ 37 L. Ed., 699, the court says: 

"The question presented by thls assignment of error Is that the court erred 
in refusing leave to flle a.jglea during the progress of the trial on the ques- 
tion of the plaintiff's cltizènshlp, and in refusing to permit Issue to be joined 
thereon. It is well settled that mère matters of procédure, such as the grant- 
ing or refusing of motions for new trials and questions respectlng amendments 
to the pleadings, are purely dlscretlonary matters for the, considération of 
the trial court, and unless there bas been gross abuse of that discrétion they 
are not reviewable in thls court; on writ' of érror." 

The foregoing case was cited and followed by this court in Dunn et al. 
V. Mayo Mills, 134 Fed. 804, 67 C. C. A, 450. See, also, Watts v. Wes- 
ton et al., 63 Fed. 136, 10 C. C. A. 303 ; Brewing Company v. Ice Ma- 
chine Company, 77 Fed. 138, 23 C. C. A. 89 ; Chapman v. Lumber Com- 
pany, 89 Fed. 903, 32.'C: Gl A. 402 ; Blïchanan et al. v. Cleveland Lin- 
seed OU Company, 91 Fed. 88, 33 C. C. A, 351;; and Chapman v. Bar- 
ney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800, and cases therein 
cited. The rule above laid down is controlling in the fédéral courts, 
and isâlso'one which fefgéneràlly followed âhd applied in the state 
courts. 

Unquestionably the order which was made By the learned circuit 
judge rested in his sound discrétion, and, irrespectivè of whether or 
not the application to amend set up a new cause of action, barred by the 
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statute of limitations, the amendment could reasonably and properly be 
denied, in view of the period of time which had elapsed between the ac- 
cident and the application for the order. The record discloses no 
abuse, but rather an exercise of sound discrétion, on the part of the 
judge. 

Again, the order under review is clearlynot a final jiidgment. As 
was recently said by this court in Morris v. Dunbar, i49 Fed. 406, 79 
C. C. A. 226, and as constantly said by other courts : 

"A writ of error opérâtes only on a record in which a final judgment bas 
been entered." ' 

No final judgment appears of record in this case. The order in 
question is of a character which is frequently allowed or denied in the 
ordinary progress of a suit, and in no sensé does it, or can it, finally dé- 
termine the cause. Under the circumstances it is unnecessary to con- 
sider the question argued as to whether or not the application to amend 
presented a new cause of action which was barred by the statute of 
limitation. 

The writ of error will be dismissed, with costs. 



BEAMER et al. v. WERNER et al. 
(Circuit Court of Appeals, Seventh Circuit November 19, 1907.) 

No. 1,392. 

1. Appeaeancb^-Time— Geneeai, Appeabance— Bffect. 

Where, in a suit to set aside a contract for the sale of land, défendants, 
who were served only by publication, after removal of the cause to the 
fédéral courts, elected to appear to the merits and défend, such appear- 
ance operated to couvert the suit from a proceeding In rem to a suit in 
personam. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 3, Appearance, § 67.] 

2. QUIETING TiTLB— ClOUD ON TiTLE— BEMOVAL— JUBISDICTION. 

Where an alleged spurlous contract for the sale of land In Missouri 
provided for a cash payment of a portion of the considération, or by eon- 
veyance in lieu thereof of a farm owned by one of the complainants In 
Illinois, such agreement when flled in Illinois constituted a eloud.on com- 
plainant's title to the Illinois land, which equity had Jurisdictibn to te- 
move. , 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Quleting Title, §§ 

14r-25.] 

3. Appeal—Findings— Review. 

Findings of the trial judge In a suit to remove a cloud on title, whlle 
not eontrolling on appeal, will hot be dlsturbed unless they réSt on an 
erroneous view of the rights of the parties. 

[Ed. Note. — For cases In point see Cent. Dlg. vol. 3, Appeal and Error, 
§§3955-3969.] 

Appeal from the Circuit Court of the United States for the. 
Eastern Division of the, Northern District of Illinois. 

The appellants were the défendants below, In a bill flled by the appellee»— 
originally in the Circuit Court of Will county, 111., but removed to the United 
States Circuit Court, on pétition by the appellants — seekiug équitable , jrelief 
in respect of a purported agreeinent In wrlting between the appellees and tbe 
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appellant, named as Missouri Immigration Association, pnrporting to be a 
contraet for sale and exchange of lands, recorded in tlie recorder's office of 
Will county, where ohe of the tracts of land referred to was located. After 
removal of the suit issues were joined ; and upon final hearing of the testi- 
mony offered under hlll and auswers, the trial court found in favor of the 
appellees upon ail the issues, and passed a decree accordingly, from which 
this appeal is prosecuted. 

The biil sets forth the purported agreement, which provides for a sale to 
the appellee Anna Wemer of lands in Missouri for $16,000, in considération of 
$2,400 to be paid in cash and $9,600 to be paid either in cash or by convey- 
ance. In lieu thereof, of a farm owned by her, in Will county, 111., described 
In the paper bearing the signatures df both parties, together with $4,000 as- 
smned In a mortgage upon the land. Facts are averred In référence to the 
negotiations, préparation of the writing, and procurenjent of signatures, 
«vhich are sufflclent, if true, to establish imposition in the transaction, and 
no intention or understandlng upon the part of the appellees that a contraet 
was executed between the parties ; on the contrary, that they were led to be- 
lieve and understood that the instrument signed by the appellees was the 
only writirig so signed, and was left In their hands, undelivered and with- 
out force, to be examined by thelr counsel, aiid operative only in the event 
of thelr conclusion to malie the trade after consultation, and upon thelr de- 
livery of such Instrument to the appellants. Further averments tend to im- 
peach the duplicate of the writing, retained by the appellants, as obtained 
through false représentations and recorded in Will county for the purpose of 
imposing upon the appellees by casting a cloud upon the title to their lands 
therein embraced in the agreement. The answers flled by the appellants deny 
thèse averments, and state facts tending to establish contraet obligations. Ali 
parties to the transaction testifled Upon the hearing, and the issue between 
the opposlng versions rests upon the^ credjbility of wltnesses, as the testi- 
mony on the part of the appellees plaïûîjr supports the averments of the 
bil!. 

In the course of the hearing, it appeàred that the appellants had commenced 
a suit in assumpsit against the appellees in the United States Circuit Court 
to recover damages upon the alleged contraet in question prier to the filing 
of the biH in equlty; and the trial eonrt ' granted leave to the appellees to 
file amendments to the bill, setting up such fact for Injunctional relief against 
the prosecution of the suit at law. The decree adjudges the written instru- 
ment to be vold and wlthout force as a contraet, conferring no valid lien or 
claim in favor of the appellants upon the farm in Will county therein men- 
tloned, and provides for release upon , the records; and It further enjoins the 
appellants frpm prosecution of thelr suit at law. 

The appellants were nonresidents of Illinois, and the only service of pro- 
cess at the commencement of the suit was by publication. While their ap- 
pearance in the state court was spécial, for the purpose of removal, eaoh 
appeàred and answered the bill, after removal, wlthout réservation or ob- 
jection; and no challenge of jurisdiction appears in the record before the trial 
court over person or subject-matter. 

D. H. McGilvray, for appellants, 

E. C. Wetten, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SE AMAN, Circuit Judge (aftér stating the facts as above). The 
complaints of rulings made and conclusions reached by the trial court 
are numeroùs as set out in the assignment of errors, but ail material 
questions for considération, including ail which are discussed in 
the brief for appellants, may be resolved into two inquiries: (1) 
Whether the relief granted was within the jurisdiction acquired 
by the trial court; and. (2) whçther the decree was aulftorized 
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under the évidence. No réversible error appears, if thèse inquiries 
are answered affirmatively. 

1. The contention of want of jurisdiction resta on the twofold propo- 
sitions, in substance, that the only jurisdiction obtained was in rem 
(through the publication), and thus limited équitable relief under the 
bill to removal of an existing cloud upon the appellees' title ; and that 
the recorded matter cast no cloud, so that équitable cognizance was un- 
authorized. Neither of thèse propositions is tenable in our view of the 
record. It is true that no personal jurisdiction was acquired until after 
removal, and without gênerai appearance and answers no personal de- 
cree could be upheld. The appelants could hâve sufïered default with- 
out incurring personal liability. They elected, instead, to appear to the 
merits and défend the transactions complained of, and the rule is well 
settled that such procédure, after removal, "converted into a personal 
suit that which was before a proceeding in rem." Fitzgerald Const. Co. 
V. Fitzgerald, 137 U. S. 98, 105, 11 Sup. Ct. 36, 34 L. Ed. 608, 11 
Notes U. S. Rep. 1051. That the subject-matter of this controversy 
was within the gênerai jurisdiction in equity is unquestionable ; and 
jurisdiction of the person may be conferred by consent or waiver, with- 
out service of process, as a personal privilège or exemption from lia- 
bility to process may always be waived. St. Louis, etc., Ry. v. Mc- 
Bride, 141 U. S. 127, 130, 133, 11 Sup. Ct. 983, 35 L. Ed. 659; 12 
Notes U. S. Rep. 19. So, équitable cognizance of the issues between 
the parties arose, irrespective of any question as to the relief available 
before appearance and answers. 

The record of the alleged agreement, however, not only authorized 
its removal as a cloud upon the title, if spurious, under the libéral rule 
of the forum (Hodgen v. Guttery, 58 111. 431, 438 ; Moore v. Munn, 
69 111. 591, 695), but it purported to give the appellants an équitable 
claim against the appellees' farm if the purchase money for the Mis- 
souri lands were unpaid, and thus raised a cloud, in any view of the 
rule applicable for relief. With équitable jurisdiction established over 
subject-matter and persons, the power of the court to grant leave to 
amend the bill for extension of relief is undoubted; and the objection 
to its exercise in the case at bar is without force. 

2. The contentions that the évidence was insufficient to impeach the 
alleged contract rest on a misconception of the force of the conclusion 
of the trial court as to the facts. Failure or deficiency of testimony. in 
support of any material averrnent of fact in the bill is not pointed out 
in the brief for appellants ; and the various matters complained of are, 
in efïect, the fîndings of fact by the court in favor of the proof furnish- 
ed on behalf of the appellees, instead of accepting the adverse testi- 
mony of witnesses on the part of the appellants as the crédible version. 
Examination of the évidence, certified in the record, discloses direct, 
clear, and positive testimony which fuUy éustains the decree. This tes- 
timony is controverted in material points by witnesses for the appel- 
lants, and the issue between the parties rests upon the truth of one or 
the other version. The witnesses testified in open court so that each 
was heard and observed by the trial' jùdge, and his détermination of the 
crédible testimony, if not controlling in equity as in law, will in no in- 
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stance be disturbed, unless it rests on an erroneous view of the rights 
involved, as to the burden of proof or otherwise. We are satisfied, 
however, with the déductions of fact, as found by the trial court in the 
suit at bar, irrespective of their presumptive value, and they clearly au- 
thorize the relief granted. 
The decree of the Circuit Court accordingly is affirmed. 



DENISON V. SHAWMUT MINING CO. 
(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 62. 

1. Wbit of Ereor— Verdict— Vacation— Inadéquate Damages— Review. 

Déniai of a motion to set aside a verdict for plaintifC in a fédéral court 
because the damages awarded were inadéquate, in the exercise of the 
trial court's discrétion, Is not subject to review in au appellate court. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 3, Appeal and Brror, 
§ 3864.] 

2. CoNTBACTS— Cancellation OF Phe-existinq Côntbact— Considbeation— 

MUTUALITT. 

A contract between plaintifl! and défendant by which an existing con- 
tract for the sale by plaintifE of the output of a coal mine on certain terms 
was canceled, a controversy settled by plaintifC's payment to défendant 
of $600, and a new agreement made by which défendant agreed to sell 
and deliver to plaintifE the output of the mine from the date of the new 
contract untll April 1, 1903, for which plaintiff agreed to pay certain 
specifled priées monthly, was based on a sufflcient considération and was 
not void for want of mutuality. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 11, Contracts, §§ 
111&-1122. 

Mutuality In, see notes to American Cotton 011 Co. v. Kirk, 15 C. CS. A. 
543.] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

PlaintifE, Charles L. Denison, was a whotesale coal dealer In BufEalo. On 
March 13, 1902, one B. B. Cartrt'rlght,. having Charge of the coal sales of de- 
fendant, a coal minlng company, eoritraeted on defendant's behalf for the 
sale and delivery to plaintifE at the mine from Aprll 1, 1902, until April 1, 
1903, of the entire output ofthe Brock Mine operatedby défendant in Penn- 
sylvania. Défendant, acting under such contract, thereafter delivered the 
coal as ordered, ànd recelved payments thereîor. This contract was made by 
Cartwright wito thé Icnowledge and authority of defendant's président, one 
Byrne. On July 1, 1902, the relations between Byme and Cartwright havlng 
become hostile, the latter left defendant's service, and one D. F. Maroney 
took his place. In the latter part of July, Byme notified. plaintifE that 
Cartwright tu^d deceived hlm by representing that the Erle Rallroad Com- 
pany had wlthldrawn a rebate, whereas plaintifE was getting the beneflt of such 
rebate. Byrne asserted that plaintifE was a party to the déception, and de- 
manded that the pontract of March 13th be canceled. PlaintifE denied par- 
ticipation in any déception, but said he was willing to cancel the coiitract in 
case a satisfaCtory substituted contract couïd be agreed on. It was there- 
upon arrange'd that Maronèy, who waS defendant's vice président, should take 
up the niatter with plaintiff and; ; adjust it, and, as a resuit, Denison and 
Maroney made apd agreed on .the termp of a, substituted contract to be ex- 
ecuted In considération of the CaûcellatiOn of the contract of March ISth, the 
relinqulshment by Denison of any rl^lits'^vlth respect to a certain swltch, and 
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a compromise payment by Denison of $600. Defendant's contract, dated Au- 
gust 14, 1902, before being dellvered, was submitted by Maroney to defend- 
ant's gênerai sales agent and to defendant's attornéy, both of whom approved 
it. By its terms, the contract of March 13, 1902, was canceled, and It pro- 
vided that défendant should' sell and deliver the output of the Brock Mine f rom 
August 1, 1902, until Aprll 1, 1903, and Jhat plaintifF should pay therefor at 
the rate of $1 per ton for the first 50,000 tons and $1.15 per ton for the balance. 
The actiOTi was brought for breach of this contract, défendant dalming that 
it was wlthout considération and void for indeflniteness and want of mutuality. 
A judgment was rendered for plaintlfE- for much less than the relief demand- 
ed, f rom which both parties brought error. AfiBrnied. 

For opinion below, see 135 Fed. 864. 

Rogers, Locke & Milbùrn (Charles G. Miller and Harrington Put- 
nam, of counsel), for C. L. Denison. 

Frank Sullivan Smith (Jmnes McMitchell, of counsel), for Mining 
Go. 

Before LACOMBE,C0XË, and NOYES, Circuit Judges. 

PER CURIAM. The plaintifï below ôbtained a verdict of $5,000, 
which he regarded as inadéquate, and moved to set aside for that 
reason. The motion was elaborately argued, carefully considered, and 
denied. The motion was addressed to the discrétion of the court, and 
its déniai is not the subject of review in an appellate court. This rule 
has been so long established and so uniformly adhered tô by this court 
that discussion as to its wisdom and propriety is unnecessary. Clément 
V. Wilson, 135 Fed. 749, 68 C. C. A. 387; United Engineering, etc., 
Co. V. Broadnax, 136. Fed. 351, 69 C. C. A. 177; Central Vt. R. Go. 
V. Bateman, 75 Fed. 1021, 20 C. G. A. 679. ... 

As the verdict was in' the plaintiiï's favor on the merits, it is not 
easy to see how he can take advantage of alleged errors , in the ad- 
mission and exclusion of testimony or in the charge. On évéry question 
at issue the jury foiind in favor of the plaintiiï,! eyéti on the question 
of damages. His only grievance is that they aâsésséd his damages at 
too low a figure. We think the plaintifï has failed to assigil any error 
which entitles him to a new trial. 

The défendant has also sued out a writ of errpr presenting the ques- 
tion of law that the contract in suit is not valid ând enforceable. We 
are of the opinion that defendant's position in this regard is not well 
taken. We agrée with the trial judge in thinking that "the contract 
is not void for want of mutuality ; it is based upon a good and suffi- 
cient considération, and its effect was to cancel an existing contract 
and make a new arrangement * * * which was. * * * bind- 
ing upon the défendant to sell the output of the mine and upon the 
plaintifï to take the output under those provisions." 

Both writs of error are dismissed, and the judgment is afHrmed. 

As the writ of the plaintifï below was allowed in August, 1905, and 
that of the défendant below not until February,3, 1906, six months 
afterwards, and as the greater part of the record was necessary for 
the présentation of the plaintifif's assignments of error, we think the 
costs of this review should be borne by him. cj 
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UNITED STATES v. HAMBURG AMERICAN LINB. 
(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 19. 
AI.IENS— Déportation — ExpENSES — INLAND "Teanspoktation" — "Cost oï 

Te AN SPOBTATIO N. " 

Immigration Aet March 3, 1903, c. 1012, § 20, 32 Stat. 1218, provides tliat 
any allen who shall be found a public charge in the United, States froni 
causes existlng prier to landlng shall be deported at any time wlthin two 
years after arrivai, at the expense, inèluding one^half of the cost of in- 
land transportation to the port of déportation, of the person bringing the 
alien Into the United States. Held, thàt the term "transportation," as so 
used, shoi^lfl be glven it^, ordinary meaning, viz., carrlage from one place 
to another.and that the phrase "cost of inland transportation*' therefore 
only included the cost of carrying the alien from the inland place where 
he was found to the port of déportation, and that the govemment was 
therefore not entiOed to recover tinder sueh section from thè steamshlp 
Company bringing the deported alien Into the United States any part of 
the travellng expenses of an offlcer sent to bring the allen to the port of 
déportation. 

[Ed. Note. — For other r diéflnitlons, see Words and Phrases, vol. 8, pp. 
7075, 7076.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Henry L. Stimson, U. S. Atty., and Winfred Denison, Asst. U. S. 
Atty. . ! . ■ 

W. G. Choate (Luciua H. Beers, of counsel), for défendant in error. 

Before I^ACOMBE, COXÉ, and NOYES, Circuit Judges. 

NOYES, Circuit Judgc. This action is based upon section 20 of 
the immigration act of 1903 (Act March 3, 1903, c. 1012, 32 Stat. 1218), 
which provides as follows: 

"That any alien who shall eome into the United States in violation of lavf, 
or v?ho shall be found a public charge theretn, from causes exlsting prlor to 
landlng, shall be deported as hereinafter proylded to the country from vchenee 
he came at any time withln two years after arrivai at the expense, including 
one-half of the cost of inland transportation to the port of déportation, of the 
person britiging such alien Into the United States, or, if that cannot be done, 
then at the expense of the immigrant fund referred to In section one of this 
act" 

It appears from the agreed statement of facts that one Suerpenas, 
an alien, wzs brought to the port of New York in one of the defend- 
ant's ships, and was admitted by the immigration authorities; that 
within a year thereaf ter, at: Syracuse, N. Y., he became a pubHc 
charge from causes existihg pridr to his landing, and that he was 
thereupon brought from Syracuse to New York, and thence deported 
to the country -whence he camé. The défendant is clearly liable uti- 
der the act. The only question is^ what items of the expense connect- 
ed with bringing. the alien from Syracuse to New York are embraced 
by the use of the phrase "one-half of the cost of inland transporta- 
tion"? The government claims to recover one-half of the entire e.x- 
penses going and coming of the immigration officer who went from 
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New York to Syracuse for the alien, as well as of the actual cost of 
carriage of the alien, including car fare and livery hire. The défend- 
ant, on the other hand, claims that it is liable only for the last item — 
the actual cost of carriage. The District Court practically sustained 
the defendant's contention. 

The alien having been admitted by the immigration authorities, there 
is no élément of fault upon the part of the défendant. The défendant 
is liable for the expenses of déportation only because the government 
has imposed such liability as a condition of bringing aliens into the 
country. Moreover, in addition to the strictly déportation expenses, 
the government might hâve required the payment of such other ex- 
penses connected with the removal of the alien to the port of déporta- 
tion as it deemed proper. Thus, in the immigration act of 1907 (Act 
Feb. 30, 1907, e. 1134, 34 Stat.,904 [U. S. Comp. St. Supp. 1907, p. 
401]), the section (section 20) which takes the place of the section of 
the act of 1903, which we are considering, provides that "one-half of 
the entire cost of removal to the port of déportation shall be at the 
expense of the contracter, procurer or other person by whom the alien 
was unlawfuUy induced to enter the United States." (Italics ours.) 

The act of 1903, however, is more limited in scope than the act of 
1907. Whatever may be the actual expense of removing the alien to 
the port of déportation, it provides that only a particular portion of 
such expense, viz., "one-half the cost of inland transportation," shall 
be collectible. We think that the word "transportation" as so used 
should be given its ordinary meaning— carriage from one place to an- 
other. The phrase "cost of inland transportation" means the cost of 
carrying the alien from the inland place where he is found to the 
port of déportation. It does not include the cost of carrying some one 
else; much less the expenses of an officer traveling away from the 
port of déportation. If Congress désired to include such items, it 
should hâve used broader language, as it did in the later act. 

There is no error in the judgment of the District Court, and it is 
affirmed. 



G. W. SHELDON & 00. y. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 4, 1907.) 

No. 52 (4,162). 

1. CUSTOMS DTJTIES— CLASSIFIOATION— "SCRAP Ieon"— Old Cuains. 

Tariff Act July 24. 1897, c. 11, § 1, Scliedule C, par. 122, 30 Stat. 159 
[U. S. Comp. St. 1901, p. 1636], which provides for "scrap iron," and de- 
fines it as "waste or refuse iron ♦ * * fit only to be remanufactured," 
refers not only to pièces or scraps thrown ofC or discarded In the course of 
manufacture, but to completed articles worn out by use, such as old 
chains, in small pièces, fit only for remanufacture. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 6358.] 

2. Same— Specific Desiqnatiok— "Scrap Iron"— "Junk." 

The provision for "scrap iron" in Tariff Act July 24, 1897, c. 11, S 1. 
Sehedule C, par. 122, 30 Stat 159 [U. S. Comp. St. 1901, p. 1636], is more 
specific, than that for "junk, old," in section 2, Free List, par. 588, 30 Stau 
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198 [U. S. Comp. st. 1901, p:, 1684], as the lattçr includes an Infinité variety 
of things, of whlcI}..Qne klnd Is "scrap Iron." 

[Ed. Note. — For:otber définitions, see Words and Phrases, vol. 7, p. 
6358; vol. 4, p, 3874.] 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal by the importers from the Circuit Court, Southern 
District of New York,, iaffirming a décision of the Board of General 
Appraisers, G. A. 6,381 (T. D. 26,917), which sustained the action of 
the coUector. For décision below, see 153 Fed. 318. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for 
importers. 
D. Frank Uoyd, Asst. U. S. Atty. ' 
Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The merchandise in question is old iron chains, 
in small pièces, fit only for remanufacture. The government contends 
that this merchandise is subject to duty under paragraph 132 of the 
tarifï act of 1897 (Act July 34, 1897, c. 11, § 1, Schedule C, 30 Stat. 
159 [U. S. Comp. St. 1901, p. 1636]) : 

"Iron' in pigs, iron kentledge, spiegelelsen, ferro-manganese, ferro-silicon. 
virrought and cast scrap iron, and scrap steel, four dollars per ton ; but nothlng 
shall be deemed scrap iron or serap Steel except waste or refuse irou or steel 
fit only to be reiùanufactured." 

The importers daim that the merchandise is entitled to free entry 
under paragraph 588 : 
"Junk, old." 

It may be conceded at the outset that thèse chains are old junk. 
But it does not necessarily foUow that they are entitled to free entry. 
If they are more specifically described in the "iron" paragraph than 
in the "junk" paragraph, they fall within its provisions. Thus, while 
old bottles are old junk, it was held in Carberry v. United States (C. 
C.) 116 Fed. 773, that they came within the provision specially de- 
scribing bottles. So, if thèse old chains were fit for use, they might 
still be junk, but would be better described in the spécial chain para- 
graph. 

In our opinion old, broken, iron chains, fit only for remanufacture, 
are more specifically designated as "scrap iron" in the "iron" schedule 
than as "old junk." There is évidence that in the trade they are called 
both "scrap iron" and "junk" — the terms being used interchangeably. 
But the latter term is of much wider application than the former. 
It includes âp infinité variety of things. Articles of iron are only one 
kind of junk. AU scrap iron may be junk, but ail junk is not scrap 
iron. But notwithstanding the testimony that in the trade both terms 
"scrap iroti" and "junk" are applied to secondhand chains, the im- 
porters contend that the former term as used in paragraph 132 is inr 
applicable to old material. In support of this contention they espe- 
cially call attention to the concluding portion of the paragraph, "but 
nothing shall be deemed scrap iron or scrap steel except waste or 
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refuse iron or steel fit only to be remanufactured." And they contend 
"that the terms 'waste' or 'refuse iron' refer to iron pièces or scraps 
vvhich hâve been thrown off or discarded in the course of manufacture, 
and do not apply to completed articles which hâve been in use in trade 
and commerce for a specified purpose." 

We cannot approve this contention. The "iron" schedule in the act 
apparently embraces ail kinds of iron and iron products. The évident 
purpose of the proviso in the présent paragraph is to limit the opéra- 
tion of the low rate of duty to iron products of low value — to compel 
other products to pay higher rates, not force them out of the "iron" 
schedule altogether. The construction contended for would contra- 
vene this purpose, and admit a large variety of iron articles free of 
duty. There is nothing in the phrase "waste or refuse iron or steel" 
which compels such construction. In the ordinary use of words this 
phrase well applies to old broken up chains, gbod only for remanu- 
facture. Moreover, the Suprême Court has negatived the claim of the 
importers that the term "waste iron" is inapplicable to old iron by its 
décision in Schlesinger v. Beard, 130 U. S. 264, 7 Sup. Ct. 546, 30 
L. Ed. 656. The history of the statute also supports this view. Prior 
to 1890 the proviso in the paragraph of the tariflf act, which cor- 
responded to paragraph 123, read as follows : 

"Nothing shall be deemed scrap Iron or scrap steel' except waste or refuse 
iron or steel that has been In actual use and is fit only to be remanufactured." 

Hère the term "scrap iron" expressly covered old iron, and could 
not cover anything else. New iron was éxcluded. The scraps or 
pièces left over in the process of manufacture, which the importers 
say are the only things which come under the présent statute, could 
not hâve come within the original act at ail. To sustain the importers' 
contention is to hold that the provision as amended is now inapplicable 
to the only articles which it formerly covered, and that Congress nar- 
rowed the scope of the statute by striking out words of limitation. 

The décision of the Circuit Court is affirmed. 
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UNITED STATES v. BUEHNE STEEL WOOL CO. 

(Circuit Court of Appeals, Second Circuit. December 4, 1907.) 

Nos. 86, 87 (4,389, 4,415). 

1. Cdstoms Duties—Classimcatich—" Steel Wool"— "Aeticles Mahufac- 

TUKED FBOM WlEE." 

In Tarlff Act July 24, 1897, c. 11, § 1, Schedule O, par. 137, 30 Stat 161 
[U. S. Oomp. St. 1901, p. 1639], the provision for "articles manufactured 
from * • • wire," cannot be restricted to mauufactured articles which 
contaln the round wiré in its integrlty; and "steel wool," consistlng ot 
filaments shaved from steel wire, and constituting a flnished commercial 
article, is embraced in sald provision. 

2. SaMB— DOTJBl^-lMPOSITION OF HiGHBST KATE. 

Where marchandise is dutiable at rates varying according to certain 
prescrlbed conditions, and sqch conditions are not determinable by the 
cuBtoms offlcers on inspection of the goods, the coUector may assess duty 
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at the hlghest rate which the elrcumstances wlll warrant, leaving It to the 
Importer to Inform the colleçtor of the true conditions by satisfactory 
évidence. 

Cross- Appeals from the Circuit Court of the United States for the 
Southern District of New York. 

Thèse causes corne hère upon appeals by the importer and the gov- 
ernment, neither of whom appear to be satisfied with the classification 
of the articles imported which has been approved by the Board of 
General Appraisers and the Circuit Court. 

For décision below, see 154 Fed. 93, affirming a décision of the 
Board of United States General Appraisers, G. A. 6,406 (T. D. 27,536). 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

J. Osg-ood Nichols, Asst. U. S. Atty., and W. Wickham Smith, for 
the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The importations were under the tariiï 
act of 1897. The relevant paragraphs are as follows: 

"Par. 135. Steel Ingots, eoggéd Ingots, blfems, and slabs, by whatever process 
made ; die blocks or blanlis ; billets and bars and tapered or beveled bars ; mill 
shafting ; pressed, sheared, or stamped shapes ; saw plates, wholly or partlally 
manufactured ; hammer molds or swaged steel ; gun-barrel molds not in bars ; 
alloys used as subétitutes for. stéel in the manufacture of tools; ail descrip- 
tions and shapes of dry sand, loam, or Iron-molded steel castings; sheets and 
plates and steel in ail forms and shapes not specially provided for In this act, 
ail of the above valued at one cent a pound or less, three-fourths of a cent 
a pound; valued above one cent and not above one and four-tenths cents 
per pound, four-tenths of one cent a pound * * * ; valued above sixteen 
cents per pound, four and seven-tenths cents per pound." Act July 24, 1897, c. 
11, § 1, Schedule 0, 30 Stat. ICI. [0. S. Comp. St. 1901, p. 1G38]. 

"Par. 137. itound iron or steel wlre not smaller than number thirteen wire 
gauge, one and onè-fourth cents pèr pound; smaller than numl>er thirteen and 
not smaller than number sixteen wlre gauge, one and one-half cents per 
pound; smaller than number sixteen wire gauge, two cents per pound: Pro- 
vided, that ail the foregoing valued at more than four cents par pound shall 
pay forty per centum ad valorem. Iron or steel or other wire not specially pro- 
vided for in this act, Including such as is commonly known as hat wire, or 
bonnet wire, crinoline wire, corset wire, needle wire, piano wire, cloek wlre, 
and watch wlre, whether flajt or otherwise, and corset clasps, corset steels, 
and dress steels, and sheet steel in strlps, twenty-flve one-thousandths of an 
inch thick or .thinner, any of thé for%olngj whether uncotéred or covéred with 
cotton, sîlk, métal, or other matériel, valued at more than four cents per 
pound, forty-five per centum ad valoretn: Provided, that articles manufactur- 
ed from iron, steel, brass or coppev wire, shall pay the rate of duty Imposed 
upon the wire used in the manufacture of such articles, and in addition 
thereto one and one-fqurth cents per pound, except that , wire rope and wlre 
strand shall pay t^e maximum rate bf duty which would be imposed upon any 
wire used in the manufacture t^ereof, and in addition thereto one cent per 
pound; and on Jrpn or steel wirf.coated with zinc, ïln, or any other métal, 
two-tenths of oie cent per poun^'ii> addition to ttie rate imposed on the wire 
from which it Is made." .?0 Stat. lej [lJ.,S..Oomp. ,St. lÔOl, p. 1639]. 

"Par. 193. Articles or wares not specially provided for in this act, com- 
posed wholly or in part of ir&n; stèel| ' lead", éôpper, nickel, pewter, zinc, gold, 
ailver, pîatînum, aluminùin or esthér hietttli arid whether partly or wholly manu- 
factured fbtty-flve per cehtum ad 'Valorem." 30 StaL 167 £U. S.'Comp. St. 
1901, p. 1645], ■ ''■'■' ■ : ■- '- ■'■■ ■■ 
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The collector classified the merchandise under paragraph 193. The 
Circuit Court held that its proper classification was under paragraph 
135. It being contended by the importer that it was covered more 
specifically by paragraph 137, the Circuit Court followed a décision of 
Judge Townsend in Buehne v. U. S. (C. C.) 140 Fed. 772, and over- 
ruled the contention. The merchandise is known as "steel wool," 
which is manufactured from steel wire by a patented process whereby, 
by means of a toothed knife, the steel is shaved into filaments of vary- 
ing degrees of fineness, which constituted in that form a finished com- 
mercial article used chiefly for polishing hardwood floors and furni- 
ture. There is évidence to the efïect that sometimes — though ap- 
parently rarely — the article is made from steel wire rods or steel bars ; 
but as to the importations now before us ail parties concède that they 
are manufactured from steel wire. 

The phrase "articles manufactured from steel wire" seems to be 
more spécifie than the phrase "steel, in ail forms and shapes not special- 
ly provided for in this act." We are clearly of the opinion that it can- 
not be restricted to manufactured articles which contain the round 
wire in its integrity ; the use of the words "manufactured from wire" 
precludes so narrow a construction. The paragraph is apparently 
f ramed to protect the wire-drawing industry. It lays a duty not only 
on the wire while it remains wire, but on articles into whose manufac- 
ture wire has entered as the raw material. It is suggested that the 
plain language of paragraph 137 should not be held to cover this par- 
ticular article manufactured from wire because, the identity of the 
wire being destroyed, it is impossible from mère inspection to déter- 
mine accurately either its gâuge dr value. But this circumstance pré- 
sents no really serions dififlculty. In the case of each importation the 
collector w ould, of course, assess duty on the basis of the highest value 
of wire which the appearance of the article will warrant, and upon 
the assumption that the gauge was the one usually taken for the manu- 
facture of such articles. If the value were less or the gauge larger, 
it would be for the importer to inform the collector of those facts by 
satisfaçtory proofs. In our opinion, therefore, this steel wool should 
be assessed for duty under paragraph 137. 

The protest claims, inter âlià, that the merchandise imported is 
covered by paragraph 137 as articles nïariufactured from round steel 
wire worth less than four cents a pound, but gives no information as 
to what was the gauge oif the wire, and we do not find évidence in 
this record showing either the value or the gàuge of the wire from 
which this particular lot of steel wool was manufactured.- Neverthe- 
less the protest was sufficiently spécifie to inform the collector as to 
what was the classification which th^ importer asked for; uppn re- 
liquidation the amount of diity could. hâve beçti determined at such 
sum as would hâve secured to thé govérnmeiit thé full amount of duty. 

The décision of the Circuit Court and of the Board of General Ap- 
praisers is reversed, and causes remànded for relîquidation of the 
entries in accordance with the views above expressed. 
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JACKSON FIBRE CO. v. MEADOWS. 
(CJircuIt Cîourt of Appeals, Slxth Circuit February é, 1908.) 
' '^î^fo: 1,732. ., ;:■„. 

1. Masteb AiîD Sebvant-^Injuhiés t6 servant —Téléphone Lihes— Btjtt of 

Masteb. 

Wlierç défendant malntalned a téléphone Une as a part of Its factory 
equipment, it was bound to keep the pôles In a reasonably safe condition 
so as not to be dangefôus to an employé requlred to ascend the same to 
repalr the wlres. 

[Ed. Note.— For cases in point; see Cent. DIg. vol. 34, Master and Serr- 
ant, I 173.] 

2. Same— Question fob JtîElf.' 'i ■'>''' 

In an action for injuries to a seryant by the fall of a téléphone pôle 
on whieh he was requlrçd to vfovk, whether plalntifC In the exercise of 
ordinary care knew or should haye known that the pôle was rotten, and 
therefore assumed the risk'of Injtiry In ascendlng the same, ft«î(î for 
the itty. 

[Ed., Note. — For case in point, see Cent Dlg. vol. 84, Master and Serv- 
, ant, §§ 1068-1088. 

Assùmption of risk ln(*ident to employment see note to Chesapeake 
& O. E. Cp., v. Hennessey, 38 C. C. A. 314.] 

3. TBIAI/— ftÇQTJEST TO Chaegb— 11|;fusal. 

It was not error for the court to refuse requests to charge which were 
cbvered by Instructions glten. ' 

[ÏM. Note.— For cases In point see Cent Dlg. vol. 46, Trial, §î 
651-659.] 

In Error to the Circuit Court pf the United States for the Western 
District of Tennessee. 

R. R. Sneed, for plaintiff ini error. 

T. A. Lancaster, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

RICHARDS, Circuit Judge. The défendant below, the Jackson 
Fibre Cornpany, owned and operated. a cotton factory in Tennessee^ 
and, in connection with it, a private téléphone and signai System run- 
ning, by pôles and wires, frojn its office to its barn. Thè plaintiff be- 
Ibw, Meadows, did the général èlectrical work upon this System, keep- 
ing it in rêpair. He was not a Hnëman, nor had he evér worked for 
a téléphone Company. He states he Was assistant electrician, the 
master itiechanic, Mr. Wadleigh, being the chief electrician. He says 
he had nothing to do with the etection and inspection of the pôles, the 
yard foremah, Mr. Nichols, havîilg that duty. On December 19, 1905, 
the wires between thç office ^nd the barn became entangled, and 
Wadleigh sent word to Meadows to corne out and straighten the wires 
right away. Meadows first tried to unentangle them with a pôle, but, 
failing in this, put a ladder up àgainst the pôle and climbed up to the 
cross-arm. Hère he unloosened one of the wires and threw it to his 
assistant below. Then he told the latter to pull ; he did, and the pôle 
fell, severely injuring Meadows. It appears from the testimony that 
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this was a cypress pôle which had been in use for about four years, 
and below the ground it was "doty" or afïected wjth dry rot. It was 
the only old pôle left, the others having been replaced that year._ Nich- 
ols, the yard foreman, did this. Nichols also had a coal; bin con- 
structed around the pôle. It dues not appear there was any employé 
of the Company whose duty it was made to inspect pôles,, The case 
went to the jury and there was a verdict for Meadows. The effort 
is to reverse, principally upon the ground that a verdict should. hâve 
been directed for the défendant. 

The duty of a téléphone company to its employés, respecting pôles, 
was hefore the court in Cumberland Tel. & Tel. Co. v.Bills, 138 Fed. 
272, 62 C. C. A. 620, and in Britton v. Central Union Tel. Co., 131 
Fed. 844, 65 C. C. A. 598. In the first case, the situation was some- 
what akin to the présent one. The plaintiff was not an experienced 
linemari. The company therefore owed him the duty of inspection and 
instruction. Whether it performed thèse dutiès, so as to wa'm him 
against the possible dangers of his employment, was a matterleft to 
the jury. So, also, was the question of contributory négligence. 
128 Fed. 274, 275, 62 C. C. A. 620. In the second— the Britton Case— 
the employé who was injured by the fall of a rotten pôle was a lineman. 
His expérience was not so extended as to warrant the court below in 
taking the case from the jury, his competency as to pôles being 
left in some doubt by the testimony. It did not appear he was fuUy 
advised as to the proper method of inspecting pôles, and we thought 
the question ought to hâve been left to the jury whether, under ail the 
circumstances, the téléphone company was not under the duty of cau- 
tioning and instructing such a lineman before putting him at the work 
of transferring wires from old and dangerous pôles. 

In the case at bar, the primary and positive duty undoubtedly rested 
upon the défendant below to use ordinary care to keep the pôle which 
fell and broke in a reasonaWy safe condition. It was an appliance in 
use as a part of the téléphone and electric System. It had to be used 
to keep that system in repair, and therefore the primary duty rested 
upon the défendant to keep it in a reasonably safe condition. Along 
with this duty it was necessary, of course, to inspect the pôle from 
time to time to ascertain whether it was in a reasonably safe condition 
for use. It seems to hâve been conceded by the défendant that the 
pôle was not reasonably safe — it was rotten — and it was made no em- 
ployé's duty to inspect it and ascertain its condition. But obviously 
the primary duty could not be avoided in that way. The défense is 
made, however, that Meadows had charge of thèse electrical appliances, 
the pôles and wires and instruments ; that it was his duty to keep thëm in 
repair, and that being his duty he should hâve known and must hâve 
known that this pôle was rotten. If, in the use of ordinary care, he must 
hâve known that it was rotten, then he assumed the risk of climbing it, 
and cannot recover becauseit fell and hurt him. Wijliams y. Ry. Co., 
149 Fed. 104, 79 C. C. A. 146. But hère cornes in the questionwhich 
we think waS'properly submitted to the jury, and tipoii which the verdict 
may rest. Did Meadows, in the exercise of ordinary care, know, or was 
he obliged tp knpw, that the pôle was rotten? It seems to us this, was 
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a question pèculiarly for the jury. Meadows was not a lineman; he 
appàrently knew nothiilg âbout the pôles except as supports for wires. 
Hè had not put up any of the pôles; the record does not show that 
hé knew how tô inspect a pôle and tell whether it was saf e or not. 
He had been there for several years. He knew that Nichols, the yard 
foreman, had replaced ail the pôles except this one, and, so long as it 
remained, Meadows had a right to think it was safe. It was the duty 
of the comparty to keep it safe, and, if it did not intend to do that, 
then instruct him how to find out whether it was safe or not. In- 
stead of doing this, its représentative. Yard Foreman Nichols, put a 
coal bin around it, indicating it was safe by hindering inspection. 
- There was a large number of spécial requests made, which were 
refused. The exception to this refusai was so worded that it may be 
regarded as a gênerai exception to the refusai to charge ail the requests 
in a lump. Bean-Chamberlain Co. v. Standard Spoke, etc., Co., 131 
Fed. 215, 218, 65 C. C. A. 201. But thèse requests, when examined, 
ail rest upon; or are différent ways of stating, the fundamental re- 
quest, to direct a verdict for the défendant. So far as they were based 
on that, they were properly refused; so far as they stated gênerai 
principles of law, they were covered by the gênerai charge. 
Judgment aiïirmed. 



SHUMAKER V. SECURITY LIFB & ANNUITT CO. OF AMERICA. 
(Circuit Court of Appeals, Third Circuit. Februai-y 4, 1908.) 

No. 60. 

1. CoTJKTs— United States Circuit Coukt of Appeals— Review op Inteb- 

LOCUTOEY OkDEES. 

Under Act Cong. March 3, 1891, § 6, c. 517, 26 Stat. 828, vesting in 
the United States Circujt Court of Appeals jurisdictlon to review, by ap- 
pealor by writ of error, final décisions, and under section 7, autborizing 
an appeaî to such court from an interlocutory order or decree granting 
or contlnulng an injunction or appolntlng a receiver, It bas no jurisdictlon 
to review an interlocutory order ref)islng judgment for want of a suffi- 
clent affldavlt of défense. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 1099. 

Jurisdictlon of Circuit Court of' Appeals In gênerai, see notes to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United States Freebold Land & 
Emigration Co. v. Gallegos, 32 C. G A. 475.] 

2. SÀME— CONFOBMITT TO STATE PeAOTIOE. 

ReV. St. § 914 [U. S. Comp. St. 1901, p. 684], provides that the prac- 

tlce, pleadings, an^ forms and modes of proceedlng in civil causes in 

the Circuit and District Courts sh^ll conform as near as may be to the 

exlstlng practlce, etc.. In Ilke causes In the courts of the state wlthln which 

such Circuit or Distrièt Courts are held. Act Pa. April 18, 1874 (P. L. 

64), provides that, where plalntiffl isentltled to and Is refused judgment 

for want of a sufflcl«it affidavlt of défense, he may take a writ of error 

. to the state Sypreme Court. Held, that thèse provisions do not give the 

Circuit Court Of Appeals for the Thlrd Circuit juristtlètlon to review an 

tlj' Interlocutory order refusing Judgment for want of'a'sufflclent affldavlt of 

ri' défense. Section 914; (s, inapplicable to a subseguently çreated appellate 

court for a circuit çomppsing several states, and reqt^ires conformity to 

the state law and practlce only in matters of practlce, 'plea,dlng, and forms 

and modes of proceedlng, and not even In such niattér's where Congress 
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has prescribed a rule, and not In inatters of Jurlsdlctlon, as to which CX)n- 
grees has prescribed the rule. 

[Ed. Note. — Conformlty of practice In fédéral courts In cornmon-law ac- 
tions to that of State courts, see notes to O'Connell y. Reed, 5 O. O. A. 
694; Nederland Life Ins. Co. v. Hall, 27 C. C. A. 392.] 

In Error to the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 
For opinion below, see 153 Fed. 332. 

W. Clarke Mason, for plaintiff in error. 

Théodore W. Reath, Sydney Young, and Joseph I. Doran, for de-. 
fendant in error. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, District 
Judge, 

DALLAS, Circuit Judge. Section 6 of the act of Congress of March 
3, 1891, by which this court was established, vested in it "jurisdictioh 
to review, by appeal or by writ of error, final décisions" ; but neither 
that statute nor any other has given it jurisdiction to review an inter- 
locutory order refusing judgment for want of a sufficient affidavit of 
défense. Morris v. Dunbar, 14i9 Fed. 406, ^S C. C. A. 226 ; MtLish 
V. Rofï, 141 U. S. 665, 12 Sup. Ct. 118, 35 L. Ed. 893 ; Railway Co. 
V. Roberts, 141 U, S. 690, 12 Sup. Ct. 123, 35 L. Ed. 902 ; Webster 
Coal & G. Co. V. Cassatt (decided December 2, 1907) 207 U. S. 181, 

38 Sup. Ct. 108, 52 L. Ed. . The provision in section 7 of the same 

act for an appeal from an interlocutory order or decree granting or con- 
tinuing an injunction, or appointing a receiver is manifestly exception- 
al in character, and makes it perfectly clear that, except as expressly 
excepted, the settled rule as declared in section 6 is to be adhered to. 

We cannot assent to the suggestion of counsel that section 914 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 684] would justify the as- 
sumption by this tribunal of the jurisdiction which the Pennsylvania 
act of April 18, 1874 (P. L. 64), imposed upon the Suprême Court of 
that State. That section refers in terms to Circuit and District Courts, 
and to the state within which such courts are held. It is inapplicable 
to a subsequently created appellate court for a circuit comprising sev- 
eral states. Moreover, it requires conformity with state law and prac- 
tice only in whatever belongs to the three catégories of practice, plead- 
ing, and forms and modes of proceeding, and not even in such matters 
where Congress itself has legislated upon the subject and prescribed 
a rule. A question of jurisdiction is not within the catégories mention- 
ed; and upon the subject of reviewable judgments Congress, as we 
hâve seen, has legislated and prescribed the rule. Amy v. Watertown, 
130 U. S. 305, 9 Sup. Ct. 530, 32 L. Ed. 946. 

We may be permitted to add that this particular statute has not 
proved to be satisfactory to the courts of the state by which it was 
enacted, and were we at liberty to adopt it the expérience of those 
courts would deter us from doing so. Radclifïe v. Herbst, 135 Pa. 574, 
19 Atl. 1029, was an appeal to the Suprême Court of Pennsylvania from 
the refusai of the court below to enter judgment against the défendants 
159 F.— S 
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for want of a sufficietit affidavit of défense, and in deciding it the re- 
viewing court said : 

"TÇÏie language oif this court JnGrifflth v. Sitgreaves, *81 Pa. 378, Is so ap- 
pllcàtile to thls class of cases that I quote It hère: "The act of assembly au- 
thorlzing writs of error to bc taken when a court of common pleas refuses to 
enter judgment on the ground of the sufflciency of an affldavlt of défense was 
iritended to reath only cleat cases of error in law, and thus to prevent the de- 
lay of a trial. Its eiïect is often to produce two writs of errer In thé same 
cause, instead of one, and Is not to he encouraged. Such writs should be con- 
fined to plain errors of law. In doubtful cases, and especially In those re- 
quiring broad inqulry Into facts, Where the court refuses judgmeht, the mat- 
ter in controversy should go to the jury, as the proper tribunal to décide the 
cause, under proper instructions from the court' 

"Our further exïierlence with the act referred to conflrms us In the wlsdom 
of thèse remarks. The practlce Is growlng to bring up cases upon the refusai 
of the court to enter judgment; nor are such writs, as a gênerai practlce, 
confined to plain errors of law, as they should be. The instances are rare 
where any beneflt results therefrom. Frequently the cases could hâve been 
tried below In less time than Is required to bring them bere Upon appeal. The 
practlcal efCect of such a mode of practlce Is to delay, instead, of speeding, 
causes, and to add materially to the expenses of the litlgants." 

See, alsô, Murphy v. Cappeàu, 147 Pà. 48, 23 Atl. 438; À<3tna Ins. Co. v. C5on- 
fer, 158 Pa. 604, 28 Atl. 153; Paine v. Klildred, 163 Pa. 642, 30 Atl. 273; Se- 
curity S. & Ij. Ass'n v. Andersen, 172 Pa. 307, 34 Atl. 44 ; Land & Improve- 
ment Co. v. Mendinhall, 4 Pa. Super. Ct. 407 ; Holland v. Iron Works, 9 Pa. 
Super. Ct. 264. , , . . 

From what has been said, it results that we cannot take jurisdiction 
of this casé as iiow presented, and consequently, at the cost of the plain- 
tiff in error, "but without préjudice, it will be remanded to the Circuit 
Court for further proceedings according to law. 



MeCORMACK et al. v. ILLINQIS COMMERCIAL MEN'S ASS'N. 

(Circuit Court of Appeals, Sevehth Circuit. November 5, 1907.) 

No. 1,366. 

INSUBANCE— Accident Insueanoe— Cause op Death— Question fob Juet. 

In an action on an accident, pollcy, whether insured's death resulted 
from bis belng thrown from a buggy, and was therefore within the terms 
of the pollcy, or whether déath resulted whelly or partially from dlsease 
or bodlly or mental Inflrmity, within an exception In the poliey, held for 
the jury. 

[Ed. Note.r— Fer cases In point, see Cent Dlg. vol. 28, Insurance, S 1745. 

Risks and causes of loss under accident Insurance pollcies, see note to 
National Accident Society of City of New York v. Delph, 38 a C. A. 3.] 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois, Eastern Division. 

This Is a common-law action brought by the plalntlffs In error against the 
défendant in error upon a policj? of accident Insurance issued to the late 
Patrick E. Murphy in his lifetiflie. By the law of the association, whîch be- 
came practlcally embodled into' tïie> pollcy, It was provided that when a mem- 
ber in good standing should, thro'ugh èxternal violence and accidentai means, 
recéîve bodily Injuries whlch would, Independently of ail other causes, re- 
sult in the death of such member, thére should be pald an Indemnity of 
$5,000, and there should be no Uabillty when death occurred whelly or par- 
tially, directly or Indirectiy, as a resuit of or while the member was afflicted 
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with disease, bodlly or mental Inflrmity, etc. At the close of the proofs the 
court direeted a verdict in f avor of the défendant. Such direction of the 
court is the error chiefly relied upon for the reversai of the judgment, and 
the only one necessary to be considered. 

The évidence tended to show that on the 5th day of Gctober, 1904, the as- 
sured was driving in a slpgle buggy near the intersection of Dale Street and 
Como avenue in the eity of St. Paul, Minn. ; that while his horse was on 
a walk, and while he was putting on his gloves, he reached forward, appar- 
ently to gather up the reins which lay across the dashboard of the buggy. 
At that Instant, while the assured was so leaning forward, the buggy struck 
some obstruction in the street, which caused the hind wheels to rise up wlth 
a "jerk" or "bounce," ànd thereupon sald assured fell from the buggy, strik- 
ing the forward wheel, arid then strlking on his head upon the cobblestone 
pavement ; that he was plcbed up and carried to an adjacent building, where 
he died In about ten minutes. He had a contusion on his face and on the 
right side of his head immediately back of the ear. The évidence leaves it 
uncertaln as to what the obstruction was which the wheels of the buggj' 
struck. It appears that the assured was a man about 50 years of âge, that 
he was about 5 feet 8 inches in height, weighed about 225 pounds, wore a 
No. 18 collar, and was a heavy eater, although it appears that he was in 
good gênerai health, and did not appear t» be suffering from any bodily ailment 
on the day of the alleged accident. Plaintiff in error also offered évidence, which 
was not serlously controverted, that the Injuries Incident to the fall were 
sufficient to produce death In the case of a healthy person. There was no 
post mortem examlnatlon, and the body of assured was examined only by 
one médical man, Dr. Miller, who was then the coroner of Ramsey eounty. 
In the flrst Instance he flled a certiflcate that death occurred as the resuit 
of apoplexy, but after further examination Into the circumstances of the 
case, a second certiflcate was flled attributlng the death to cérébral hemor- 
rhage, occasioned by the fall from the buggy. Some expert évidence was 
offered by médical men who were acqualnted with assured In his lifetime, 
to the efifect that the assured, as to âge, habit of life, and gênerai appearance, 
belonged to a class from whom apoplexy sélects Its vlctlms. Expert testl- 
mony, predieated upon hypothetical questions, was recelved as to the probable 
cause of the death of assured, and such testimony was confllctlng. 

There is no dispute that the deceased was a member of the association In 
good standing; that proper prpof of death was duly presented; nor as to 
the fact of the death of the assured at the time and place alleged. The 
contention of the défense Is that the assured was strieken with apoplexy or 
heart fallure before he fell from the buggy, and that death dld not therefore 
resuit from accident so as to brlng the case within the terms of the pollcy. 

Curtis H. Remy (Christopher O'Brien, on the brief), for plaintiffs 
în error. 
James Maher, for défendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and QUARTES, 
District Judge. 

QÙARLES, District Judge (after stating the facts as above). The 
issue in this case is narrow and simple. Evidence was offered at the 
trial tending to prove an injury from external, accidentai causes, suffi- 
cient to produce death in the case of a healthy person. On the other 
hand, évidence was received which tended to show that the assured was 
by his condition and habit of life predisposed to an attack of apoplexy, 
although no affirmative showing was made that he was actually suffer- 
ing from any bodily ailment. It is claimed that certain facts appearing 
in évidence are consistent with and calculated to sustain the theory of 
the défense, as for instance, the failure of the assured to make any 
outcry or any effort to save himself, or break the force of his fall. 
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There were, therefore, two possible inferences to be drawn from the 
facts disclosed. Was the death the resuit of the fall, or was thefall 
the resuit of death? To détermine which inference should prevail 
was peculiarly the province of the jury. 

No inference, which the learned trial judge may hâve been inclined 
to entertain ought to foreclose the question of fact, while there re- 
mained a différent theory of the évidence which the jury might reason- 
ably hâve adopted. If the jury found that the testimony of the two 
eyewitnesses was crédible, they might hâve inferred therefrom that the 
assured while leaning forward to gatherup his reins, was thrown out 
by the jolt or jerk occasioned by the obstruction which suddenly lifted 
the hind wheels of the buggy, and if they found that the, fall was purely 
accidentai, the évidence might hâve justified the further finding that 
death resulted from injuries occasioned by the fall. In short, we are 
satisfied that the case was one where the plaintififs were entitled tp go 
to the jury. 

For thèse reasons, the judgment is reversed, and the cause remanded 
to the Circuit Court with instructions to grant a new trial 



BUTLER V. WESTERN GBRMAN BANK. 

(Circuit Court of Appeals, Fifth Circuit, February 25, 1008.) 

No. 1,689. 

Banks and Banking — Coixection op Dbajtt wnEN Insolvent— Rioovebt or 
Pboceeds^Inteeest. 

Where a bank known by Its offlcers to be Insolvent collected money for 
a customer and mingled the saine wlth Its own funds which, to an amount 
larger than the sum received, passed, to the bank's recelver In insolvency, 
the customer, though unable to trace the Identlcal money Into the re- 
eeiver'8 hands, was entitled to recover from the receiver an amount equal 
to that collected but without interest, the gênerai creditors of the bank 
not being responsible for the receiver's error of Judgment In refuslng to 
pay the claim on deraand. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Florida. 

Duncan Upshaw Fletcher, for appellant. 
J. C. Cooper and C. M. Cooper, for appelleé. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHÊLBY, Circuit Judge. This is a suit in equity brought by the 
Western German Bank against the receiver of the First National Bank 
of Florida to recover moriey collected by the latter bank for the com- 
plainant. This is the second appeal in this case. A statement X)f the 
case made by the bill and our opinion as to the law which should 
govern its decisîOn appear in the report of the case on the first ap- 
peal. Western German Bank v. Norvell, 134 Fed. 7^4, 69 C. C. A. 
330. The suit is for the recovery of $3,995, which' the complainant 
allèges was collected for it by the First National Bank of Floride 
shortly before the latter bank went into the hands of a receiver, and 
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when it was insolvent and known to its officers to be insolvent. The 
complainant claimed the right to recover the entire collection notwith- 
standing the insolvency of the bank. The court below entered a de- 
cree for the complainant for the sum sued for, "with interest from 
March 14, 1903," and this appeal is from that decree. 

On the merits of the case, it is sufficient for us to say that we con- 
cur in the conclusion of the learned trial judge who decreed that the 
complainant was entitled to relief. Concurring in the conclusion that 
the complainant, on the facts proved, is entitled to recover its money 
coUected for it by the First National Bank of Florida, the only ques- 
tion to be decided is whether or not the circuit court erred in al- 
lowing the complainant to recover interest. 

An examination of the cases showing the development of the doc- 
trine of tracing funds or property throws light on this question. At 
first the équitable right of foUowing misapplied money or other prop- 
erty into the hands of the parties receiving it depended upon the abil- 
ity to identify it; the right attached only to the very property mis- 
applied. This right was then extended to the proceeds of the prop- 
erty; that is, to that which was procured in place of it by exchange, 
purchase or sale. But the earlier cases held that if it became mixed 
with other property of the same kind so as not to be distinguishable, 
without fault on the part of the possessor, the equity was lost. But 
this view has been abandoned, and the doctrine now established is 
that confusion or the mixing of money or property with other money 
or property of the same kind does not destroy the equity, but cou- 
verts it into a charge upon the entire mass, thereby giving to the par- 
ty injured by the unlawful diversion a priority of right over the cred- 
itors of the possessor. This doctrine is now indisputably established. 
Richardson v. N. O. ,Deb. Red. Co., 102 Fed. 780, 43 C. C. A. 619, 
52 L. R. A. 67, and cases there cited. What the courts set out to do 
from the first was to take the money — the identical money or priôper- 
ty — from the wrongdoer, and give it to the true owner. When it 
could be identified, there was no hésitation; and, finally, when the 
identical coins or property could not be selected from the mass, the 
courts took out for the owner a like amount. We find no indication 
in the cases that the right extended beyond the amount of the property 
wrongfully converted or withheld. 

The claim is for the funds or property converted or wrongfully 
withheld. It is not founded on the idea that' the' défendant owes to 
the complainant a debt; on the contrary, it is baséd on the fact that 
the conduct of the défendant has been such that the relation of debt- 
or and créditer has bot been credted, as ordinarily occurs when a 
client makes a deposit with his banker. The equity, springing as it 
does from the right to trace the funds or property, does ndt extend 
to a right to take other funds or property by way of damages or in- 
terest. Esipecially is this true where it does not appear that the fund 
withheld has earned interest or profit, and where the défendant holds, 
also, as trustée the other funds or property with which the funds 
clajmed were mixed. To allow iiiterëstjn such case would be tO per- 
mit the wrongful withholding of the. fund' by the défendant to create 
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a charge on other funds held by him in trust for the creditors of the 
bank. This would be inéquitable. The investigation and décision of 
this case has, it is true, established the fact that the receiver should 
hâve surrendered this fund to the complainant, but an error of judg- 
ment by the receiver on this question should not make the creditors 
of the bank chargeable with interest on the fund withheld. Mer- 
chants': National Bank v. School District, 94 Fed. 705, 36 C. C. A. 
433; Guignon v. National Bank, 23 Mont. 140, 55 Pac. 1051, 1097. 

The decree will be amênded hère by striking out the words thereof 
which allow interest on the amount of the complainant's claim, 
and, as so amended, it is affirmed. 

The appellee will be taxed with the costs of the appeal 



BBNSON V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. November 8, 1907.) 
- - No. 1.371 (1,725). 

1. CtoSTOMS DXJTIES^LASSITICATION— APPETIT- SiLD—HERRINS IN TINS. 

Herring called appetlt-slld or appetlt-herrlng, in tins, but not "known 
or labeled as anchovles, sardines, sprats, brlslings, sardels or sardellen, 
packed In * * * tin boxes or cans," are not dutiable under such enu- 
meratlon In Tarlff Act July 24, 1897, c. 11, § 1, gchedule G, par. 258, 30 
Stat. 171 [U. S. Comi).' St. 1901, p. 1650], but are wlthln the provision In 
thè same paragraph for "ail other flsh * * * In tln packages." 

2. SAME-^"FiSH IN Tins"— FisH Skinned— Herrings. 

. Hferring in tins, whleh hâve been plckled, salted, skinned, or boned, are 
dutiable as "flsh • ^,.'* in tin packages," under Tarlffi Act July 24, 
1897, c. 11, § 1, Schedule G, par. 258, 30 Stat. 171 [U. S. Comp. St. 1901, 
p. 1650J, rather than as "herrings, plckled or salted," or as "flsh, skinned 
or boned," under paragraphs 260, 261, 30 Stat. 171 [U. S. Comp. St. 1901, 
p. 1651]. The fact of Importation in tins controls over the other condi- 
tions set fprth In the two latter paragraphs. 

Appeal frpm the Circuit (Dourt of the United States for the Northern 
District of Illinois. 

There was no opinion below. The Circuit Court affirmed 21 déci- 
sions by the Bbard ûf United States General Appraisers, which had af- 
firmed the assessment of dtity by the collector of customs at the port 
of Chicago on importations by C. L. Benson. 

Hatch & Clute (J. Sti^art Tompkins, of counsel), for the importer. 
Francis G. Hanchelit (Edwin W. Sims, U. S. Atty., on the brief), 
Asst. U. S.Atty. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER GÛRIAM. The importer, Benson, appeals from a decree of 
the Circuit Court affirming the classification of several varieties of fish 
for payment of duties under the tarifï act of 1897, as fixed by the col- 
lector and; affirmed by the Board of General Appraisers. The importa- 
tions in question are of three gênerai classes, as designated in the rec- 
ord and brief s, namely (1) appetit-sild and appetit-herring ; (2) fresh 
mackerel; and (3) curled fiUets, gaffelbitar, marinated herrings, kryd- 



BEN80N V. UNITED STATES. 119 

sild, etc. And tlie provisions of the tarifif act involving the inquiry are 
paragraphs 258, 260, and 261, Act July 24, 1897, c. 11, § 1, Schedule 
G, 30 Stat. 171 [U. S. Comp. St. 1901, pp. 1650, 1651], reading as fol- 
lows: 

"258. Fish known or labeled as anchovies, sardines, sprats, brisUngs, 
sardels, or sardéllen, packed in oil or otherwise, in bottles, jars, tin boxea 
Or cans, shall be dutiable as follows : When in packages containing seven 
and one-half cublc inclies or less, one and one-half cents per bottle, jar, box 
or cân; containing more ttian seven and one-half and not more tlian 
twenty-one cubic inches, two and one-Jialf cents per bottle, jar, box or can; 
containing more than twenty-one and not more tlian thirty-three cubic inches, 
flve cents per bottle, jar, box or can ; containing more than thirty-three and 
not more than seventy cubic inches, ten cents per bottle, jar, box or can; 
If in other packages, forty per centum ad valorem. Ail other flsh (except 
shellfish), in tin packages, thirty per eentum ad valorem ; flsh In packages 
containing less than one-half barrel, and not specially provided for in this 
act, thirty per ceutum ad valorem." 

"260. Herrings, pickled or salted, one-half of one cent per pound ; herrings, 
tresh, one-fourth of one cent per pound. 

"261. Fish, fresh, smoked, dried, salted, pickled, frozen, packed In Ice or 
otherwise prepared for préservation, not specially provided for in this act, 
three-fourths of one cent per pound ; flsh, skinned or boned, one and one- 
fourth cents per pound; mackerel, halibut or salmon, pickled or salted, one 
cent per pound." 

Hearing arose upon review of the return of the Board of Appraisers, 
with the protests, reports, and évidence before them, together with ad- 
ditional testimony reported to the court below upon référence. 

1. Appetit-sild. The importations called appetit-sild and appetit- 
herring were classified for duty by the rulings and decree, under the 
initial classification of paragraph 258, as "fish known or labeled as an- 
chovies, sprats, brislings, sardels, or sardéllen, packed," etc., at the 
rates specified for such varieties according to the size of tins. It was 
claimed in the protest and is contended hère on behalf of the importers 
that they were entitled to be assessed under the subséquent provisions — 
either under the concluding gênerai terms of paragraph 258 as "other 
fish (except shellfish), in tin packages, thirty per eentum ad valorem," 
or under paragraph 260 or 261. The évidence is undisputed that thèse 
importations were from Norway ; that they were put up in tin packages 
and labeled appetit-sild ; that "sild" in the Norwegian language is syn- 
onymous with "herring" ; that appetit-sild is and was prior to the en- 
actment in question known to the trade and labeled under that name, 
in the form of the importation, and neither known nor labeled under 
either of the names designated in the first-mentioned classification of 
paragraph 258 ; that the packages so named consist of small herring, 
skinned and boned, pickled and spiced, and so prepared hâve been 
known and marketed exclusively as appetit-sild or appetit-herring. 

Under the facts thus appearing the présent case is clearly distinguish- 
able from Reiss v. United States (C. C.) 113 Fed. 1001, in référence to 
an importation of "appetit-sild," as the opinion there expressly rests its 
adoption of a classification upon the appraiser's finding that "the con- 
tents of the boxes is 'fish known as anchovies,' " with "no évidence 
in the case one way or the other to contradict this finding" ; and nei- 
ther that authority, nor others adopting its view, cited in support of 
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the ruiings, below, are applicable hère as précédents. Tt îs the settled 
ryle of construction, in fixing the classification of goods for the pay- 
ment of tariff duties, not only that the intent must be found in the lan- 
guage used in the statute, but that the name or désignation applied 
"is to be understood in its commercial sensé," and the dénomination of 
the goods "in the market when the law was passed will control their 
classification, without regard to their scientific désignation, the material 
of which they mav be made, or the use to which they may be applied." 
American Net & Twine Company v. Worthington, 141 U. S. 468, 471, 

12 Sup. Ct. 55, 35 L. Ed. 821 ; FÎedden v. Richard, 149 U. S. 346, 348, 

13 Sup. Ct. 891, 37 L. Ed. 763; United States v. Goldenberg, 168 U. 
S. 95, 102, 18 Sup. Ct. 3, 42 h. Ed. 394. The terms of the first-men- 
tioned provision of paragra,ph 258 are limited to "fish known or label- 
ed," either as anchovies or as one of the other varieties specified, with 
no mention of appetit-sild or appetit-herring. So the évidence of their 
spécial name and label in the markét, and that they were known under 
such désignation and not under either of the statutory terms, clearly ex- 
cludes them, as we believe, from classification thereunder, in view of 
the subséquent provisions for other varieties. We are of opinion that 
the importation in question is within the intent and description of the 
concluding provision of paragraph 258, as "other fish (except shellfish), 
in tin packages," and not within paragraphs 260 and 261 under the rule 
above stated, and that the decree must be modified accordingly. 

8. Fresh mackerel. The objections to the assessment of "fresh 
mackerel in tin packages," asincluded in tîie last clause of paragraph 
258, above referred to, were withdrawn on behalf of the appellant, upon 
submission of his appeal, and thus require no further considération. 

3. Curled fillets, gaffelbitar, etc. In the classification complained of 
for importations of this third variety — ail composed of herring — the 
last above-mentioned terms of paragraphs 358 were likewise applied 
for assessing duties, for the reason that each was "in tin packagesy" 
while the importer claims that they are dutiable either under paragraph 
260 as "herrings, pickled or sahed," or paragraph 261 as "fish, skinned 
or boned," being within the letter of botli descriptions. The fact, how- 
ever, that each is imported in tin packages is the controlling élément, as 
we believe, and authorizes the interprétation adopted by the decree. 
The ad valorem duty imposed by paragraph 258 for "other fish" ex- 
tends only to goods "in tin packages," while the fish subject to the 
spécifie duties of paragraphs 260 and 261 are not so limited, implying 
other forms of packages. Thus the législative intent appears to require 
the ad valorem and higher duty when imported in tin, as well defined in 
Kauffmann Brothers v. United States (C. C.) 99 Fed. 430, approving 
the cognate ruling in Re Johnson (C. G.) 56 Fed. 822. 

The decree is affirmed as to the two last-mentioned importations, and 
reversed as to the first, with direction to modify in conformity with the 
opinion. 
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THE HUSTIiBR. 

THE W. B. STREET. 

(CIreuît Court of Appeals, Second Circuit. January 22, 1908.) 

No. 122. 

Collision— TuQ and Meeting Tow— Failube to Aixow StjfficiEnt ÎIoom. 
A collision in East river between a descendlng flotilla in tow and a 
meeting tug, in which some of the boats in tlie flotilla were Injured by be- 
Ing crowded together, held due to the fault of the up-bound tug In failing 
to allow sufHcient room in passing, and not to the crowding of another 
tug and tow bound down on the opposite side of the flotilla. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 
James J. Macklin and La Roy S. Gove, for appellants. 
A. F, Cushman, for The Hustler. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. January 11, 1905,, about 8 p. m., on the last 
of the ebb tide, just below the Brooklyn Bridge, in about the center of 
the East river, three tows got into the following situation, viz. : The 
derrick Century, on the port side of the tug Hustler bound down the 
river, came alongside the first or first and second tiers of a flotilla of 
four tiers of light canal boats, four boats in each tier, also bound down 
the river in tow of the tugs Robinson and Bully, towing tandem; 
and the port bow of the tug Street, bound up the river with a loaded 
canal boat on her starboard side, struck a glancing blow against the 
port side of the port hawser boat of the flotilla. No damage was donc 
to the sides of the boats on the starboard side of the flotilla, or to the 
port hawser boat, or to the tug Street. The libel is for bow and stem 
damage to the boat Frank, outside boat in the second tier on the star- 
board side, and the Wild West, outside boat in the third tier on the port 
side, evidently resulting from the tiers running together. 

The Robinson and Street and the Robinson and Hustler exchanged 
signais of one whistle, whereby it was agreed that the Hustler, going 
down, and the Street, going up, should pass the flotilla port to port. 
The Hustler explains the situation by saying that the Robinson and 
Bully pulled the tow right across her course, while the Street (cor- 
roborated by the Robinson and Bully) says that the Hustler and her 
tow shoved the flotilla out of line with its tugs across the course of the 
Street. The district judge thought that this latter explanation was in- 
credible, and we quite agrée with him. If the Hustler and tow were 
going down the stream with and alongside of the flotilla, we do not see 
how she could shove thèse light boats diagonally out of line with their 
tugs, especially without doing them some injury. The account of the 
Hustler is not improbable. There is at the Brooklyn Bridge a bend in 
the East river of several points to the south and east. If the Robinson 
and Bully, instead of starboarding to conform to this bend, held the 
course they were following above the bridge, they would be heading 
to the Battery, and would bring their flotilla across the course of the 
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Hustler; and the Street, wrongly supposing that the tugs had star- 
boarded, might naturally think that the flotilla was being shoved over 
by the Hustler and her tow. We- think, that the Street misapprehended 
the situation, and that the district judge was right in holding that the 
collision was due solely to her fault in not porting sufficiëntly to keep 
out of the way. 

The decree is affirmed, with costs. 



G. W. THURNAUEE & BRO. v. UNITED STATES. 

(Circuit Cîourt of Appeals, Second Circuit January 7, 190&) 

No. 51 (4,016). 

CusTOMS DnTiES— Classification— "Dndecoëated China"— "Decoeated." 

Constniing tlie provisions for china decorated and cliina not decorated, 
in Tarife Act July 24, 1897, c. 11, § 1, Scliedule B, pars. 95, 96, 30 Stat. 
156 [U. S. Comp. St. 1901, p. 1633J, heU, that merely addtug a color to 
white china for utilitarian purposes does not make decorated china, and 
that china and coolsing, servlng dishes of which the sloplng undersides 
are Irregularly eolored brown In order to conceal smoke and flnger marks, 
and without décorative efCect, are dutiable as undeoorated china under the 
latter paragraph. 

[Ed. Note.^-For other définitions, see Worda and Phrases, vol. 2, pp. 
1904-1905.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
For opinion below, see 152 Fed. 660. 

D. Frank Lïoyd, Asst. U. S. Atty. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The merchandise in question consists of small 
round china cooking and serving dishes. Eggs, macaroni, and cheese 
are cooked in thèse dishes over the fire of in the oven, and are then 
served in them tipon the table. The dishes are white, with the excep- 
tion that they are irregularly eolored brown upon their sloping under- 
sides. The testimony shows that this coloring is put on to conceal 
smoke and finger marks. The Circuit Court held thèse dishes to be 
decorated china ware and subject to a duty of 60 per cent, ad- valorem 
under Tarifï Act July 24, 1897, c. 11, § 1, Schedule B, par. 95, 30 Stat. 
156 [U. S. Comp. St. 1901, p. 1633]. 

The importers claim that the dishes are dutiable at 55 per cent, ad 
valorem only, under paragraph 96 of said act, as being china "not or- 
namented or decorated." There is some évidence that thèse articles 
are known in thé trade as "decorated china." But the gist of most of 
this testimony is that they are called so only because they are not white 
china. We are not sàtisfied that the term "decorated china" has any 
commercial meaning which would include thèse articles, contràry to 
the fact. In our opinion thèse dishes in fact are not ornamented or 
decorated. The testimony shows that the brown color is put on solely 
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to add to their usefulness. It certainly does not add to their beauty. 
Merely adding a color to white china for utilitarian purposes does not 
make decorated china. The merchandise should be assessed under 
paragraph 96, in accordance with the importers' claims. 
The décision of the Circuit Court is reversed. 



NEWMAN T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit December 4, 1907.) 

No. 66 (4,130). 

1. CusTOMS DuTiES— Classification — Steel "Plates" — "Dbaw -Plates" — 

"WOETLES." 

"Worties" and "draw-plates," so called, conslstlng respectlvely of bars 
and blocks with holes for wire drawing, are not dutiable as steel "plates" 
under Tarife Act July 24, 1897, c. 11, § 1, Schedule O, par. 135, 30 Stat 
161 [U. S. Comp. St. 1901, p. 1638] ; that term belng. In the absence of évi- 
dence of a contrary commercial usage, limited to articles In the form of 
sheets. 

2. Same — Désignation — Misnomee— "Plates." 

Misnomer alone cannot mal;e a tarlflC provision applicable; and the ap- 
pellation of "draw-plates" cannot bring articles wlthin the enumeration 
of "plates," which are not plates in form, nor compiercially known as 
plates, and to whlch such name bas clung Inapproprlately because plates 
were formerly used for the same purpose. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The Circuit Court reversed a décision of the Board of General Ap- 
praisers, G. A. 6,167 (T. D. 26,731), which sustained the protest of 
the présent appellant, an importer. 

For décision below, see 163 Fed. 488. 

Everit Brown, for importer. 

J. Osgood Nichols, Asst. U. S. Atty. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The merchandise consists of steel articles used 
for drawing wire called "draw-plates" and "worties." Thèse arti- 
cles were classified for duty under the so-called "catch-ail" paragraph 
of the métal schedule of the tariff act of 1897 as articles manufactured 
of steel not specially provided for. The importer protested, claiming 
that they should be assessed under paragraph 135 of the act (Act July 
24, 1897, c. 11, § 1, Schedule C, 30 Stat. 161 [U. S. Comp. St. 1901, 
p. 1638]) as "plates and steel in ail forms and shapes not specially 
provided for." The Board of Appraisers sustained this alternative 
protest. On appeal from this décision the iinporter waived his con- 
tention under the clause "steel in ail forms and shapes," and confined 
himself to the single claim that the articles are "plates," and thus 
within said paragraph. 

In so limiting his claim, we think the importer deprived it of ail 
merit. The articles may be embraced within the phrase "steel in ail 
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forms and shapes not specially provided for." We do net détermine 
that question. They are not steel plates. 

The dictionaries generally define tlie term "plate" — in accordance 
with common usage — as a sheet of métal. There is nothing of the 
nature of a sheet of métal about thèse "draw-plates" or "wortles." 
The "wortle" is a steel bar with several holes of diminishing diameters, 
through which the wire is drawn. The "draw-plate" is a steel block 
with an elongated end and with holes similar to those of the "wortle." 
The "draw-plate" is a plate in name only. Undoubtedly steel plates 
were formerly used to draw wire through, and, as is not uncoramon, 
the earlier name clings inappropriately to the later development. But 
misnomer alone cannot make the provisions of paragraph 135 appli- 
cable. Nor is there anything in the testimony of commercial usage 
to make them applicable. The articles may be called, but not de- 
scribed, by the name "draw-plates." They are not known as "plates." 

Holding, therefore, that the articles in question are not steel plates 
within the meaning of paragraph 135, we are not called upon to dé- 
termine to what extent that paragraph embraces manufactured articles. 

The décision of the Circuit Court is affirmed. 



W. G. MOREL & CO. et al. v. LEHMAN. 

(Circuit Court of Appeals, Fifth Circuit. February 11, 1908.) 

No. 1,700. 

1. ShIPPING— LilABILITY OF VESSEI/— INJUBT TO LONGSHOBEMAN — ASSUMED 

RiSK. 

-A longshoreman was Injured, while asslstlng in loading lieavy logs on 
a vessel, by the insufSeiency of certain of the taelile. There was no évi- 
dence that he Isnew that the strap securlng the tacide blocii at the lower 
end was def active, and If this had been sufflcient'would hâve prevented 
the accident. Held, that he did not assume the rlsk, though he did loiow 
that the rope ends securing the upper end of the rope used to support the 
guy on which the taclile was suspended had not been moused, which de- 
fect was the immédiate cause of the accident. 

2. Damages— Personal Injuries— EIxcessiveness. 

Where libelant, a longshoreman, who had previously been well and able 
to do heavy and continuous work, was so Injured by the defective tackle 
appliances of a vessel that he was immediately afterwards and from 
thence on continuously crippied and incapacitated, a decree in an admiral- 
ty proceeding allowing him $3,500 was not excessive. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 15, Damages, §§ 372- 
390.] 

Appeal from the District' Court of the United States for the East- 
ern District of Louisiana. 

Wm. C. Dufour and H. Génères Dufour, for appellants. 
John D. Grâce, for appelleé. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The libelant alleged and proved in the court below 
that he was injured, while working as longshoreman on board the 
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steamship Bertholey, by the négligence of the ship and her officers in 
furnishing the libelant and his colaborers defective tackle and appli- 
ances to take in and handle the heavy logs which they were engaged 
in loading ; that the particukr négligence was in failing to hâve prop- 
erly secured the upper end of the preventer, a heavy rope used to sup- 
port the guy on which the tackle was suspended, and in using to secure 
the lower block of the tackle a strap or rope of insufficient strength and 
quality. The claimants contend that, as the libelant knew that the 
rope ends securing the upper end of the preventer were not moused — 
that is, secured with rope yarn — and as the loosing of this rope was 
the cause of the accident, the libelant cannot recover, because, knowing 
of this dangerous appliance, he assumed the risk. 

Under the évidence in the case we do not think that this contention 
of the claimant can be allowed, even as to the preventer rope; but 
it is unnecessary to go into the matter, because there is no évidence 
whatever to show that the libelant knew of the defective strap securing 
the block at the lower end, and, however defective the tying of the pre- 
venter may hâve been, the libelant would not hâve been injured if the 
strap securing the block had been sufficient. 

As to the amount of recovery,^ we agrée in the main with the judge 
a quo and see no reason to disturb his judgment in that respect. The 
libelant was apparently well, and able to do heavy and continuons work. 
He was injured, and immediately afterward and from then on he was 
crippled and incapacitated. In any, aspect of the case, the award of 
damages is not excessive. 

The decree of the District Court is affirmed. 



LEO liUNG ON V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit February 27, 1908.) 

No. 2,466. 

Aliens— Ohinesb Eixca,usioN— Judgment of Distbict Oouet— Mode or Ee- 

VIEW. 

The judgment of a district court rendered on an appeal from an order 
of a commlssioner dlrectlng the déportation of a Chinese Is not subject 
to revlew on a writ of error, but only on an appeal. 

[Ed. Note. — Citizenship of the Chinese, see notes to Gee Fook Slng v. 
United States, 1 C, G A- 212; Lee Slng Far t. United States, 35 a C. 
A. 332.] 
(Syllabua by the Court) 

In Error to the District Court of the United States for the District 
of Nebraska. 

S. A. Searle (Edson Rich and Charles E. Qapp, on the brief), for 
plaintifï in error. 

Edwin W. Sims, U. S. Atty., and A. W. Lane, Asst. U. S. Atty. 
(Charles A. Goss, U. S. Atty., on the brief), for défendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and RI- 
NER, District Judge. 

i The award made to libelant by the Judge a quo was $3,500 and eosts. 
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VAN DEVANTER, Circuit Judge. This writ of error challenges a 
judgment of the District Court affirming an order of a commissioner 
directing that the plaintifï in error be deported from the United States 
as a Chinese not entitled to remain therein ; and counsel hâve assumed, 
in the discussion of the questions sought to be presented for décision, 
that the case is properly hère upon a writ of error, and also that such 
a writ brings up for review both the law and the facts. The settled 
practice, however, is otherwise. A writ of error brings up questions 
of law, and nothing more, while an appeal when it is the proper mode 
of obtaining a review, usually brings up both the law and the facts. 
Rev. St. § 1011 [U. S. Comp. St. 1901, p. 715] ; Hall v. Houghton & 
Upp Mercantile Co., 8 C. G. A. 661, 60 Fed. 350 ; Mason City, etc., 
Co. V. Boynton (C; C. A.) 158 Fed. 599; In re Neagle, 135 U. S. 1, 
42, 10 Sup. Ct. 658, 34 L. Ed. 55 ; Elliott v. Toeppner, 187 U. S. 327, 
334, 23 Sup. Ct. 133, 47 L. Ed. 200 ; Taylor on Jurisdiction and Procé- 
dure of U. S. Suprême Court, §§ 119, 120. And an appeal is the prop- 
er mode of obtaining a review in cases like this. Such was the hold- 
ing of the Circuit Court of Appeals of the Sixth Circuit in United States 
V. Hung Chang, 67 C. C. A. 93, 134 Fed. 19, and it has the sanction of 
a long-côntinued practice. United States v. Mrs. Gue Lim, 176 U. S. 
459, 20 Sup. Ct. 415, 44 L. Ed. 544; Chin Bak Kan v. United States, 
186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed. 1121; Ah How v. United 
States, 193 U. S. 65, 24 Sup. Ct. 357, 48 h. Ed. 619 ; Tom Hong v. 
United States, 193 U. S. 517, 24 , Sup. Ct. 517, 48 L. Ed. 772; The 
United States, Petitioner, 194 U. S. 194, 24 Sup. Ct. 629, 48 L. Ed. 
931 ; Ark Foo v. United States, 63 C. C. A. 249, 128 Fed. 697 ; Toy 
Tong v. United States, 76 C. C. A. 621, 146 Fed. 343 ; Moy Suey v. 
United States, 78 C. C. A. 85, 147 Fed. 697 ; Lee Joe Yen v. United 
States, 78 C. C. A. 427, 148 Fed. 682 ; Jung Yuen v. United States, 79 
C. C. A. 534, 149 Fed. 1023. Moreover, the distinction between a writ 
of error and an appeal is jurisdictional, and cannot bé waived by the 
parties or disregarded by the court. Taylor on Jurisdiction, etc., § 119. 

It follows that, although we are satisfied from an examination of the 
record that the proceedings in the District Court were free from preju- 
dicial error, we cannot afSrm the judgment, because it cannot be re- 
viewed lipon a writ of error. 

The writ is accordingly dismissed. 



THOMASSON et al. r. GUARANTY TRUST OO. OF NEW YORK et al. 

<01rcult Court of Appeals, Seveiith Circuit November 18, 1998. Rehearlng 
Denied January 15, 1908.) 

No. 1,408. 

CoRPOBATioNS— Suit Aoai];«st Cobpobation— Right oï STOOKHotDEB to Ih- 

TEKVENE. ;■ ■ 

Where a corporation défendant in a suit In equlty is represented by 
< counsel employed by Its dlrectors, aud also by a committee of stockhold- 
ers appolntcd for the purpose under leavé of court for intervention, an 
Individual stockholder cannot Intervene as matter of right, at leagt with- 
out showing bad faith on th^ part of those by whom hls Interests are 
represented, or a demand and refusai to take such action as he désires. 
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Appeal from the Circuit Court o£ the United States for the Eastern 
Division of the Northern District of Illinois. 

Charles H. Aldrich, for appellants. 

Wm. J. Calhoun and W. W. Gurley, for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

PER CURIAM. The appellants were petitioners before the Cir- 
cuit Court, for leave to intervene, as stockholders of West Chicago 
Street Railroad Company and on behalf of other stockholders thereof, 
in the long-pending litigation entitled Guaranty Trust Company of New 
York V. West Chicago Street Railroad Company et al, 158 Fed. 913, 
933, 1015, and this appeal is from an order which overrules their motion 
and dénies the leave sought. Conceding the well-settled gênerai rule 
that such applications are addressed to the discrétion of the court, and 
déniai of leave to intervene is not such final order of decree as required 
by statute for review upon appeal, the appellants contend that the aver- 
ments of their pétition clearly state a case within the recognized ex- 
ceptions from this rule. The propositions relied upon to authorize 
review are substantially thèse: (1) That the interests of thè çtock- 
holders are unrepresented in the proceedings, although threatened with 
destruction or loss, and can only be defended and preserved through 
this intervention; (2) that the pétition shows a fund in court, derived 
from net earnings, wherein the stockholders hâve a direct interest, as 
creditors of the fund, and an absolute right to intervene. The correct- 
ness of either propositîoniimust be tested by the facts averred and ap- 
pearing of record, in the light of the presumptions which must be over- 
borne to establish the case within the exceptions referred to. 

1. Ûpon the first contention, the record discloses and the pétition 
recognizes, not only the présence of the stockholders' corporation as 
a party défendant, and proceedings on its behalf by the directors and 
their counsel, but active proceedings on behalf of the stockholders and 
for their protection, through a so-called "protective committee" ap- 
pointed by the stockholders, under leave of the court for intervention. 
With such facts appearing, other individual stockholders cannot in- 
tervene, as of right under the well-settled rules of equity, without at 
least requesting action by such représentatives, together with clear 
averments of fact which tend to impeach their conduct. It is true that 
the pétition states that the appellants applied to the président of the 
corporation to ascertain what steps were intended "to resist the allow- 
ance of a decree," and that he replied that the "amended and supple- 
mentary bill was a friendly litigation" and no opposition was intended, 
but states no request to proceed otherwise. There are no averments, 
however, either explaining the proceedings on behalf of the stock- 
holders by the "protective committee" and spécial counsel employed 
by them, or tending to show that such committee were neglecting the 
interests of stockholders. No presumption arises in favor of the plead- 
er thereupon, and we are of opinion that the pétition fails to support 
the contention. 

2. The proposition of a fund in court applicable for payment to 
stockholders, as creditors of the fund, is not raised by the averments ^ 
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of the pétition, under the terms of the alleged amendatory lease. Lay- 
ing aside the controversy upon the argument whether an accumulation 
of net earnings appeared, under the facts of record, the pétition faits 
to aver, in express and distinct terms, the occurrence of the condition 
of fact upon which such accumulation was made payable to the stock- 
holders under the terms of the âmended lease; and the administrative 
orders of court mentioned as adjudication of such right are, as we he- 
lieve, neither applicable to the amended lease, nor to the claim hère as- 
serted. 

The appeal must be dismissed for want of reviewable subject-matter, 
and it is so dismissed. 



FORET et al. v. RIATHES et aL 

(Circuit Court of Appeals, Pifth Circuit Febniary 11, 190a) 

No. 1,681. 

Shipping— Chaetkes— Loss of Vessel— Négligence of Chaeterbbs. 

Wliere a gasoline launeh was chartered at a specified rent, the charter- 
ers to retum the launeh in good order or satisfactorily account for her 
loss, and she was dèstroyed by flre during the term because of the négli- 
gence of the charterers' servants lu handling a gasoline Stove provlded for 
culliiary purposes, the charterers were Uable therefor. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 44, Shlpping, §§ 219, 
220.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Louisiana. 

Robt. J. Perkins and William E. Howell, for appellants. 
John D. Grâce, for appellees. * , 

Before PARDEE and McCORMICK, Circuit Judges. 

PER CURIAM. The contract sued on in this case is one of letting 
and hiring under Louisiana law of the gasoline launeh Robert Bruce 
for a specified term at a specified rent, and the burden is on the lessees 
to return the launeh in good order or satisfactorily account for her loss. 
See Nicholls v. Roland, 11 Mart. (O. S. La.) 190 ; Ford v. Simmons, 13 
La. Ann. 397 ; and Civ. Code La. arts. 2731, 3723. 

During the term of the lease the boat was dèstroyed by fire, origi- 
nating from the gasoline stove which was attached to the boat for culi- 
nary purposes. The Hbelants contend, that this 'fire was caused by the 
négligent, careless, and inefHcient handling on the part of the lessees' 
employés of the said gasoline stove, While the respondents claim that 
the fire was caused from the defects in the construction of the stove 
and its insecure fâstening in the proper position, and that on account 
thereof the leased launeh was not in ail respects seaworthy. The case 
shows that the stove had been operated for over a month under the 
lease before the accident occurred, and it then occurred from insuffi- 
cient cleaning and attention, and from careless and ignorant treatment 
and handling on the part of the respondents' employés. 

This is, the view taken of the case by the judge below, accompanied 
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with the finding that after the fire started the respotideiits' employés 
were négligent in not taking proper and sufficient means to extinguish 
the same. The évidence shows that there was a large supply of gaso- 
line stored in the launch/and the employés -wrere more or less afraid 
of an explosion, and ail but the engineer promptly gdt'away. 

On the whole case, the decree of the District Court accords with th^e 
law and the évidence, and it is affirmed. 



ST. LOUIS & S. F. R. 00. y. ROSE. 

(Circuit Court of Appeals, Slxth Circuit. February 29, 190S.) 

No. 1,748. 

Tbial— Impropéb Argument— Bbrob Cubed. ,, 

The wlthdrawal of counsel's Improper argument and an Instruction that 
the jury must ignore It eured counsers error in mafcing the argument and 
the court's, error In orerruling an objection thçreto. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 46, Trial, {§ .315, 
316.] : . . 

In Error to thé Circuit Courte of the United States for the Western 
District of Tennessee. - ~- 

C. H. Trimble, for plaintiff in error. 

W. A. Percy and T. F. Kelly, for defendaflt in -érfbr; 

Before LURTON, SEVERENS and RICHARDS, Circuit Judges. 

PER CURIAM. The observations of the attorney ior the plaintiff 
to the jury, made, the subject of exception below and assigned as error 
hère, were reprehensible, and the trial jujdge should hâve sustained the 
objection made at the time. Later the plaintiff 's coUnsel withdrew the 
objectionable argument, and the court instructed the jury; thati they 
must ignore the argument. Thjs cured the matter. Dunlop v. ,Uv- 6., 
165 U. S. 487, 17 Sup. Ct. 375^ 41 h. Ed. 799. : 

The other errors assigned are overruled, and the judgment afiEirmed. 



BEBCHAM V. JACOBS. , 
(Circuit Court of Appeals, Second Circuit. Janoary T, 1908;) 

so. ijoé. ■,',;■' 

1. TBADE-MABKS— iNrEINGÏŒMENT^-RlGHr TÔ RELIEF^EttXÎEirnON— "PATENT." 

Wherç complalnant sold pllls tbat were not patwted under the riame 
"Beecham's Patent BUla," the word "patent" was employed ifi a mère pro- 
prietary sensé, t6 Iridicate that the pllls were made according to Beecham s 
secret formula, and îpt neéessarlly thsit they were pianuïâctutéd iiïldèT 
letters patent, and heiiee dld not con^itute sttch a 'Èilerepresentatîon as 'to 
preclude plaintiff fropj relief in equity against'thelnfrlhgemeritof plain- 
tiff 's trade-mark, "Beecham's PlIls.''V I- ; ' 

[Ed. Note. — For cases In point, see Cent Dig. roi. 46, Trade-Marka and 
Trafle-Namea, f 94.] ■ 

159 F.— fl 
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2. Same— Place of Manufacture. ■ i , , r , 

False statements as to the place Where complalnant's goods ai*© mànti- 

factured may preclude him ttàm relief In a suit tô restrain Infrlnge- 

ment of his trade-marlc 
[Ed.!Npte. — For cascis In point, see Cent DIg. voL 46, Trade^Marks and 

Trade-Namqs, S 94.] ' 

8. Sa-ME., .-,■ , ■ ;';.'i î . , ' 

Where complalnàht In a suit to restrain infrlngement of a trade-mark, 
"Beeeham's PUIS," only representèd In connection wlth the sale of the 
pills that they were prepared and soïd by complalnant In St. Helens, Eng- 
land, and In New York, a statement that "the pllls accompanylng thls 
pamphlet are speclally packed for U. S. America" was Insuffieient to show 
a misrepresentatlon that the pills were made In Bngland, so as to preclude 
complalnant from équitable relief. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 94.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

Arthur von Briesen, for appellant. 

Gould & Wilkie (heatnëd Hand, of counsel), for appellee. 

Bef ore LACOMBEJ, COXE, and NOYÉS, Circuit Judges. 

NOYES, Circuit Judge. The bill charges the infrîngement of the 
trade-mark "Beeeham's Pills." The proof shows that the défendant 
has deliberately appropriated the name "Beeeham's Pills." If the com- 
plainant is entitled toenforce his rights in a court of equity, the de- 
fendant should be restraîned. 

'But it is tirged that thé tomplainant cannot be heard to complain of 
the defendant's misconduct because his own hands are not clean— that 
hispacl^ages bèar such misstatements of important facts as to bar him 
from relief in equity. The défendant claims : (1) That the complainànt 
falsely states that his pills are patented. (2) That the complalnant 
falsely states that his pills are made in England. 

It is admitted that the complainant's pills are not patented. Whether 
they were ever patented does not appear. On some of his packages the 
complainànt uses the word "patent" as a part of the name of his pills 
■ — "Beeeham's Patent Pills." It thus appears thatthe complainànt em- 
ploys the word "patent" in connection with pills which are not patented. 
If such use of the term amounts to a représentation that the pills are 
manufactured under letters patent, the complainànt, by such false as- 
sertion, is precluded froni relief in equity. Holzapfel's Co. v. Rahtjen's 
Co., 183 U. S, 1, 23 Sup. Ct 6,46 L. Ed. 49; Oliphant v, Salem Flour- 
ing Mills, 5 Sawy. 128, Fed. Cas. No. 10,486; Consolidated Fruit 
Jar Co. V. Dorflinger, Fed. Cas. No. 3,129; Leather Cloth Co. v. 
AmericareLeather Cloth Co^^ 11 H. L. Cas. 523. ' 

'. But it is bnly in cases where such use i's deceptive th^t the ownçr of 
^'trade-mark is depriyed of a remedy. Where the u^fe of th,e word in 
iîopjaèction wïth an article ^dçe^ not amount to a représentation that the 
article is patented, it is- innocent. The best illustration of' this inno- 
cent use is in the case ofproprietary préparations, which are universal- 
ly called "patent medicines." So certain enanlfeled leather is always 
spoken of as "patent leatHér." Undoubtcdiy in thèse and similar pases 
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the word "patent" was originally attached to the article because it was 
the subject of a patent. But it bas lost that significance and by usage 
bas become merely a part of the name of the article. The complain- 
ant's préparation is a patent medicirtè. In view of ^the gênerai use of 
the word "patent" in this connection, we think therç was nothing de- 
ceptive in incorporating it in the name — "Beecham's Patent Pills." It is 
employed in the proprietary sensé. The natural iiifçrfince is that the 
pills are made according to Beecham's secret formula, not that they are 
manufactured under letters patent. 

False statements as to the place where a complainant's goods are 
manufactured may preclude him from équitable relief. „. Manhattan 
Medicine Co. v. Wood, 108 U.S. 218, 2 Sup. Ct. 43&, 37 L. Ed. 706. 
The defçndant claims that thèse principles apply hère. But none of 
the complainant's packages or circulars in use àt tbe.time of the com- 
mencement of the suit, or years before, contains any false statement as 
to the place of manufacture. Fairly considered, they state what is true 
— that the pills are prepared and sold by the complainant in St. Helens, 
England, and in New York. The statement that "the pills accompany- 
ingthis pamphlet are specially packed for U. S,. America," may possibly 
suggest their manufacture outside the country, but falls far short of 
being a false représentation. 

We find nothing in the case to justify the defendant's contention that 
the complainant, by misrepresentations, is precluded from relief against 
the defendant's willful misappropriation of his trade-mark. 

The decree of the Circuit Court is affirmed, with çosts. 



ROBINSON V. AMBRIOAN CAR & FOUNDR* CO. 

(Circuit Court of Appeals, Seventh Circuit. November 15, 1907. , Eehearlng 
Etenled Jaxiuary 15, 1908.) 

No. 1,408. 

JUDGMENT— MATTEES CONCLÛDED— JuDQMENT AS BAB, 

A decree dlsmlssing a blU in equlty 'for infrlngement of a patent on the 
merits Is a bar to a subséquent action at law between tlie sàme parties 
for infrlngement pf the same patent by the same devioe. 

[Ed. Note. — For cases in point, eee Cent Dlg. vol. 30, Judgmenty î§ 
1032, 1165, 129T.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlKnois. f 

^ See 150 Fed. 331, 80 C. C. A. '127. 

J. Gray Ivucàs, for plaintifï in error. , .tV 

Thomas A. Banning, for deïèndaht. in error.' \ ' , ; .^ 

Before GRÔSSÇUP, BAKER, indSEAMAN, Circuit ..Judges,\;': ' 

SEAMA.N, Circuit Judge., The jtidgrnent ,of,,,the Circuit Cc^^irt, 
brpught for reviewupon this wrît of error, djamisses the, suit at kw oî 
the plaintiff in error, as against tfae. défendant in efror'^impleaded With 
unother défendant), chargiïigf infrlngement of letters patent No. 594,- 
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286, on hearing upon the pleadings. As it is the fourth adjudication 
against the plaintiff in étror, upon like allégations of infringement of 
me patent in controversy, brôught to this court for review, it would 
seem désirable to hâve thê litigatipn terminated, and the présent recojrd 
affords jimple tendeff o| thé* issues of law, as we believe, upbn which 
that resuit may be reâ'ched. lif the plaintiff in error suffers loss of any 
benefit of his patent, he has surely had sufficient days in court and pa- 
tient hearings upon the meirits for détermination of any rights which 
were învolvéd in the severaï actions. 

The first two adjudications were upon bills filed in equity for al- 
leged infringements of thé patent, and the issues tried and decided in 
each are sufiîciently stated, for présent purposes, in the opinions, re- 
spectively, of this court, on appeal from each decree, reported as (1) 
Robinson v. Chicago City Ry. Co. et al., 118 Fed. 438, 55 C. C. A. 254, 
and (2) Rpbinsoti y. Americâii Car & Foundry Co., 135 Fed. :693, 68 
C. C. À. 331. After affirmance of the last-mentioned decree, dismissing 
the bill against this défendant in error for want of equity, the présent 
suit at law Was commèricéd against the défendant in error, im'pleaded 
with Chicago City Railw^y Company, resulting in a judgment below, 
upon the pleadings, in fàyor of the, défendant in error. On writ of er- 
ror to this cdù'rt the judgment was reversed, for insufficiency of the 
pleas, with direction to the trial court to grant leave to amend, if de- 
sired. Rohinson V. American Car & Foundry Co., 150 Fed. 333, 80 
C. C. A. Ï27. The trial court granted leave to the défendant in error 
to file additional pleas, whiçh were filed accordingly, by way of plea'of 
res judicata, sëtting up in varions forms of averment the issues which 
were tried and determined (as averred) under the above-mentioned sec- 
ond suit in equity, in favor of this défendant in error. General demur- 
rers to thés p^ pleas we;rç filed by the plaintiff in error, upon hearing 
were overrùled, and on his élection to stand by the demurrers the 
présent judgment was entered. 

The single question arising upon this record, therefore, is the suffi- 
ciency of the facts averred in one or the other plea, confessed by the 
demurrer, to establish the défense or bar of res judicata;. and none of 
tl^e varions propositions urged in the brief and oral argument submitted 
on behal.f pi the plaintiff in error impress us as standing in the way of 
its solution. Each plea states with abundant particularity the issues 
raised, heard, and decided in the prior equity suit referred to betweeu 
thèse parties, and spécifies their identity with the subject-matter in con- 
trpversy hererrrthe same patent to be construed and the same device and 
acts alleged as infringement theneof^-*-together with identity of parties. 
Each plea states — as the above-mentioned opinion upon the appeal from 
the decree shows — that the issues were there determined upon the 
merits. So the prior adjudication thus averred was clearly brought 
within the çlernentary rule whiçh bar§ a second action upon the same 
claim or demaiid. In the language of the opinion in Cromwell v. Coun- 
ty of Sac, 94 U, S. 351, 352, 24 L. Ed. 195 : 

''It Is a flnallly as to the claim or demand In controversy, concludlng parties 
and those in prlvi^ with thein, not only as to every matteir which was offered 
ai^d recelyed toeustain or defeat the claim or demand, but as to any other 
admissible ma tter which might hâve been offered for that purpose." 
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See 9 Notes U. S. Rep. 93, for exemplifications of the rule. 

The power of the trial court to allow the pleas to be filed is challeng- 
ed on behalf of plaintifï in error; but the propositions and citations 
thereupon are inapplicable, and both power and rightful allowance 
are unquestionable. The elaborate brief of counsel for the plaintiff in 
error travels widely afield in discussion and citations not involved in 
this review, and the assignment of errors likewise départs from review- 
able questions. No further considération, however, is deemed needful 
or usefui, as the foregoing view is décisive of the only reviewable mat- 
ter. 

The judgmçnt of the Circuit Court is affirmed. 



JAMES E. TOMPKINS CO. V. NEW YORK WOVEN WIBB MATTRESS 00. 

(Circuit Court of Appeals, Second Circuit Januaiy 7, 1807.) 

No. 116. 

1. Patents— iNFEiNGEMENT— Design foe Bed Speing. 

The Tompklns design patent, No. 37,649, for a design for bed-springs, 
held elther vold for lack of patentabillty or not Infrlnged on uncon- 
tradicted testlmony that défendant made and sold springs in ail essentiàls 
like those alleged to Infrlnge before the application for the patent was 
flled. 

2. Same— Designs— StiFFiciENOT or Description. 

A design patent Ilke a mechanlcal patent must descrlbe the article In 
such full, clear, concise, and exact terms as to enable persons skllled In the 
art to make and use the invention. , 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from' a decree of the Circuit Court for the Southern 
District of New York holding valid and infringed letters patent No. 
37,649 granted to Daniel I. Tompkins,.November 7, 1905, for a de- 
sign for bed-springs and assigned to the complainant. The applica- 
tion for the patent was filed May 3j 1905. The opinion below is re- 
portedin 154 Fed. 669. 

Charles C. Gill, for appellant. 
J. E. Hindon Hyde, for appelles 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The description of the bed-spring found in 
the spécification is as follows: 

"A new, original and ornamental design for a bed-sprlng, as shoym lij the 
accompanying drawing, whlch représenta a transverse section of my deBlgn." 

This is ail,; The claim is for "the ornamental design for a bed- 
spring as shown." We are thus relegated to the drawing as the sole 
source of information. 

The drawing is about seven inches long and two inches wide and 
shows alternate sections of close and open weaving about three-quar- 
ters of an inch wide, separated by longitudinal strands, those on the 
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outside being of greater width than the others. The outside sections 
hâve the open weaye, are a little over an inch in width a^nd are sub- 
divided by two longitudinal strands about five-sixteenths oï an inch 
àpârt.' The central section shows three bands of close weavîrig and 
two of open weaving. No one contehds that the design as shown in 
the drawing could be applied, without change, to a bed-spring in- 
tended for actual use. 

It is insisted by the défendant that when the bed-spring of the patent, 
which is seven inches wide, is made for use on an ordinary bed, the 
précise pattern shown must be correspondingly enlarged. In other 
words, the number of stripes shown in the drawing mùst be preserved 
and proportionately broadened, so that for a four foot bed the five 
central stripes will approximate six inches in width and the outside 
stripes (subdivided as beforç stated) about nine inches. 

The complainant contends, on the contrary, that so to enlarge the 
drawing would destroy the identity of the design and présent a dif- 
férent impression upon the eye. It is contended by complainant that 
any one skilled in the art would know that to make a spring for ac- 
tual use the stripes must be widened sufficiently to give the necessary 
effect and the number of stripes increased to mdce up the desired 
width. There is no scale attached to the drawing of the patent. 

The statute requires that the inventer shall describe what he bas 
donc in such full, clear, concise and exact terms as to enable persons 
skilled in the art to make and use the invention. As the parties dif- 
fer radically as to what the design in question is, it may be doubted 
whether Tompkins has complied with the requirements of the statute 
in ^his regard. Both parties présent equally plausible arguments in 
support of the design which, they respectively contend, is an embodi- 
nient of the drawing, It would seem that neither of thèse designs, 
tested from the view point applicable to design patents, infringes the 
other ; the appearance to the eye being quite dissimilar. It is also to 
be noted that the complainant's expert contends that it makes no dif- 
férence whether the individual éléments are enlarged proportionately 
or the number of stripes increased, so long as the gênerai appearance 
produced upon the eye is retained. But it is apparent that the design, 
if proportionately enlarged to fit a large double bed would piresent a 
totally différent impression upon the eye. In other words, a manu- 
facturer enlafging the d^esign proportionately might infringe when 
making a spring for a single bed and might not infringe when mak- 
ing a spring for a doublebed. , There is nothing in the patent to show 
where the Une of démarcation is to be drawn. , 

A design patent for which such an elastic construction is asserted 
can hardly be said to deal f airly iwith the public. The public is entitled 
to know what it may and may not do and the patent in hand, fails.to 
give this information as explicitly as it should. , , But, ir respective of 
thèse consîdèi'àtiûns, we think the suit cannot be mairitâined. Aaron 
Prince the vice président and gênerai manager of the défendant testi- 
fied that they commenced making "bèds similar to the complainant's 
exhibit, "Defendaht's spring-bed," but without rô.ll édgés either in 
the latter part of 1904 or very early in 1905, and frrst sold thèm in 
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February, 1905, under the name of the "Régis Spring." This con- 
tinuée! tintil April 16, 1906, when thèy^ . commenced the manufacture 
of a bed known as the "1906 Bed Spring," which the complainant 
does not, in this suit, contend is an infringement. He testifies fur- 
ther that about the same time that they made the springs without roll 
edges they made them with roll edges, both varieties being made in 
February, 1905. 

A photograph of the spring without the roll edgeis was taken dur- 
ing that month and is in the record. Assuming the Régis spring to 
hâve been on sale prior to the application of thé Tompkins patent, one 
of two results must inevitably follow, either the claim must be so 
limited that défendant does not infringe, or, if a construction broad 
enough to cover the defendant's structure is placed upon the claim, 
it must be held void for want of patentability. This is true whether 
the roll edges were added prior or subséquent to the date of the ap- 
plication. The, addition of the edges would not make an old fabric 
patentable as a design. The roll had been known to the trade for at 
least five years prior to the patent and it will hardly be contended 
that, if the body of thç Tompkins spring were old, a distinctly new, 
ornamentatl and patentable feature would be imparted to it by placing 
the enlarged coils at the edges. 

Is Mr. Prince's statement true ? Having in mind the fact that he is 
an interested witness and that his statements must be established be- 
yond a reasonable doubt, We see no way to avoid the effect of his 
testimony, unless we are prepared to say that he has committed will- 
ful perjury. This we cannot do. Mr. Prince appears on the rec- 
ord to be an ihtelligent, straightforward, conservative, business man. 
He was not testifying about events happening so long ago that the 
memory might well be cqnfused and clouded by the lapse of time 
and a multitude of jintervening events. His testimony was given in 
1906 and related to transactions in 1904-5, and it was not contradicted. 
Though he did not produce a Régis spring he gave the narnes of a 
number of dealers to whom the spring had been sold, so that if his 
statements were untrue it could easily hâve been discovered by an 
examination of thèse persons and the defendant's books. There is 
nothing astonishing or inherently improbable in Prince's testimony and 
we cannot disregard it. 

The decree is rêver sed. with costs and the cause remanded to the 
Circuit Court with instructions to dismiss the bill with costs. • 



J. L. MOTT IRON WORKS v. STANDARD SANÏTART MFG. CO. 
(Circuit Court of Appeals, Thlrd Circuit February 6, 1908.) 

Ni). 53. 

1. Patents— Invention— Dbedgeb fob Enameling. ■ 

The Arrott patent. No. 633,941, for a dredger for pulvérulent: materlal 
used lu enameling bath tubs, etc:, was not antiçipated, and -dlsclo^es in- 
vention, the devicé being one of a high order .of merit and usefulnes8. 
Also held Intrlngei. 
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2. Samb.. .; ■'.;, ' ■'■ 

. ;]^he ,çpnti:ibuypn to an lmï(ortant Industry of a devlce t&ât is labor- 
sâVîng and ^eçUTiB, and relleVes to a degree work undpr flerce beat con- 
dîtloïi^, tt iiiçrltorittùs In the patent System, and rises to the plane of the 

Appeal firpm the Circuit Court of the United States for the District 
of New Jersey. 
For opinion below, see 152 Fed. 635. , , 

W. P. Preble, Jr., for appellant. : . 

Marshall A. Christy and George; H. Christy, for appellee. 

Before DALLAS, GRAYi and BUFFINGTON, Circuit Judges. 

BÙFFINGTON, Circijit JUjige. In the court belo'w.the Standard 
Sanitary.Mânufacturing Ci'rti'^'any, owner ôf pateiit Np. 633,941, grant- 
ed September 26, 1899, to '|âttiéè' W. Arrott, Jr„ for a dredger for pul- 
vérulent niaterial, brought ëuit against the J. L. ^ott'Iron Works for 
the infrîngement thereof. 'Th^t couirt adjudged, the patent valid and its 
three claims inffinged. From siich decree the laljter appealed. ! 

The process involved is the; enameling of hatïi .tt;bs and like wàres, 
which consists in evenly distributing powered glass through a sieye 
on cast-iron tubs raised to a high beat. 1* his sprinkling process is 
repeated several- times and aftei* each the tub î's réheated. The glass 
fluxes and makes the thick glkssy coating or enàmpl of the modem 
tub. To propërly enamel requires that exaçtiy the right àmount 
of powdered glass be sprinkjed throtigli the sîeye^ th;at it be distributed 
uniformly éver the tub; aiid.fall at right angles to the tub surface 
being treated. Failure to db so makes a lumpy or wavy surface and 
an imperfect tub. 

In the pracéice both pfior ànd subséquent to the patent, the heated 
tub was placed in a cradle and its position so shifled that an enameler 
could let the glass fàll at right angles to its surface.. In the old Sys- 
tem he held the sieve '«?i|h ohe hand and with the other struck its 
handle with a pronged to'ol, * a;nd thus dropped/tiie powder through 
the sieve. It will be notéd this wprk was done uhder great strain. 
The tubs were heated to somé ten or eleven hundred degrees Fahren- 
heit and the sieve handle was short to enable'thè*,workmen with one 
hand to counterbalance the glass in the sieve. With the hand thus 
stràined to èïipport, he rhuSt'àt the samè time IjiOrizohtally move the 
sieve to secure uniform latéral' distribution, and m'éanwhile the force and 
frequency of the blows given.by the other hand must be such as to 
discharge the précise amount 6f glass. Moreover, as the powder came 
through in distinct puflfs or; w?ivesi after each blow, the sieve must, 
to avoid the injurious wave efïect, be moving when the blow vsras 
struck. ' The heat was such as to compel the usé of asbestos clothes, 
apron, gloves, and face screens. Thèse difficulties are stated by dif- 
férent witnesses : 

"With the hand dredge It was very dJfflcult to dlStrJBufe the enamel evenly 
on the suWace of the work on aCcount of irregular rapplhg. When a man 
started in on a tnb he could rap prçtty fast, but toward the énd of thé opéra- 
tion he would get tlred and rap more slowly. This made it enamel uneven. 
Sometimes on very large tubs, during the process of enameling, my arm w'ould 
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give ont, and I would hâve to rest for a second or so on account of my arm 
being seized wlth crarnps, which most of the enamelers experlenced tlie same. 
Some enamelers that I worfced wlth wore out thelr anus and had to stop 
work ; * * * It was very hard to operate the hand dredge * ♦ * on 
account of the difficulty to leam the rlght rap. That Is the most difflcult 
proposition In the hand dredge, Is the rap. * * * The opération of hand- 
ling a hand-tapping dredge was not only difflcult, but laborious, and before 
a man eould bècome expert in hls work, he was compelled to master the 
knack of deposlting the ehamel evenly upon the surface of the casting. It 
was always necessary to not only hâve a man of good judgment, but a man of 
physical strength. The constant tapping, and. standing in front of a hot cast- 
ing at the s^me tlme, was very exhausting. Durlng the summer months, it 
was almost an impossibility to keep the furnaces fuUy manned, by reason of 
the men becoming exhausted at thelr work, largely on account of the labor 
connected wlth the applying of the enamel to the casting." 

By this method a skilled workmàn could enamel one tub an hour. 
Now the improvement made by Arrott wâs simple but effective. It 
converted an ordinary sieve, by using a pneumatic hammer in con - 
nection therewith, into an automatic sprinkling machine. What the 
patentée did is thus described in the spécification: 

"The object of this Invention Is to provide an automatic tapper or agitator 
wliich will dellver a succession of rapld blows agalnst the side or end of the 
dredger and while relleviiig the workman of a groat deal of labor causes the 
pulvérulent material or powder to be evenly diSttibUted and to be imiformly 
diseharged. The device whleh I einploy for this purpose Is preferably a pneu- 
matic hammer, the piston or plunger of which Is elongatéd and fitted to the 
hollow handle of the dredger so as to reclprocate within the latter and strike 
the end or side of the dredger wlth every forward stroke." 

The proofs shovir that with Arrott's dredge a man can by touching 
a valve button secure a rapping action which is rapid, continuons, and 
uniform. At the same time his hands are each free both to sustain 
the load and to move the sieve over the surface and get a uniform 
latéral powder distribution. The blows are so rapid and regular that 
the povyder, instead of jetting through the sieve in a pufï or distinct 
wave with each hand-struck blow, flows in a practically continuons, 
regular sheet. This device subjects an enameler to a much;less straiii 
in the face of terrifie beat, while it enables him to enamel three tubs an 
hour, and such work can be donc by less skilled and easier taught 
men. While there were other improvements which ehabled a factory 
to handle more tubs, and to that extent may be said to hâve helped 
produce this substantial increase of output, yet it is manifest that, save 
for Arrott's device, thèse other mechanical improvements would' be 
of no avail owing to the Umitations of human strength and endurance, 
which confined the old enameling process to impassable product bounds. 

The prior art disclosed no such device as Arrott's, and we are of 
opinion it was his individual work, and involved patentability. It is 
easy now to minimize its importance and say it consisted simplyJn 
applying a pneumatic hammer to a sieve, but the fact remains that, 
with the difficulty of enameling keenly recognized in the art, no one 
made such çombination. ' Indeed its inventive character is evideirced 
by the alleged anticipatory uses in the respondent's works. The com- 
bined use^pf, a pneumati|Ç, hammer with a sieve was some years beforp 
there tried and abandoned. The évidence of exact practice is notspch 
as to estàbiisl^ an anticipatory use, for it is contradictory as to how. 
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the hammer was applied, but the ^hjghly àignificant fact is that, even 
with the thought of a possible, comSination of pneum^tic hammer and 
sieve suggested to men skilled in that art, they were not able to mechan- 
ically place the two in succëSsful operative relation. But Arrott did 
juSt what they failed to do. He contVibuted to an important indus- 
try a device, labor-saving, effective, and which, in relieving to a de- 
gree labor under fierce beat conditions, rose to the plane of the hu- 
mane. It was thèse results which the respondent failed to secure that 
make Arrott's work invention, and.theirs a fruitless and abandoned 
experiment. Their work began and ended in groping trial. The va- 
rying positions, at différent times; of the pneumatic hammer with re- 
lation to both handle and sieve évidence those tentative, uncertain 
steps of experiment, which neitherforestall the work of, or withhold 
the reward from, the real inventer. So holding, we are of opinion the 
court helow committed no error in adjudging the patent valid, and 
respondent's dredge, which is a mère duplication of complainant's de- 
vice, an infringement. The appeal is: therefore dismisged. 



GRAT V. GRINBERG et al. 
(Circuit Court of Appeals, Thlrd Circuit. February 5, 1908.) 

No. SI. 

1. Patents— Suit foe Infringement— Issues Made by Pleadings. 

Where a blll for Infringement of a patent against a nonresident défend- 
ant alleged Infringement in the district where tlie suit was brought, which 
allégation was deni^d in the auswer, the issue as to infringement Is llmit- 
ed to infringement wlthin such district. 

2. Same — Infbingement— Evidence. 

Evidence considered in a suit for Infringement, and held insufflclent to 
establish a prima fade case of infringement by défendants by a sale of 
any infringing article. 

[Ed. Note. — For cases In point, seè Cent. Dig. vol. 38, Patents, { 549.] 

3. Pleading—IBIxhibits— Design Patents. 

When the question Involvcd is the Infringement of a design patent, the 
court is especially entitled to bave put before it exhlbits to which the te&- 
timony of experts may be referred, and by means of which it may make 
its own comparisons and déductions. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 147 Fed. 732. 

Mark W. Collet, for appellant. 
Horace Pettit, for appellees. 

Befoi-e DALLAS and BUFFINGTON, Circuit Judges, and CROSS, 
District Judge. 

CROSS, District Judge. The bill of complaînt states that the com- 
plainant is a citizen and inhabitant of the stâte of Massachusetts, and 
that the défendants are citizens and ■ inhabitants of the state of New 
York, in the Southern district of New York, ;but hâve a regular and 
established place of business iri the city of Philadelphia, iri the East- 
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em district of Pennsylvania, where they committed acts of infringe- 
ment upon complainant's design patent for a lamp, No. 37,301. 
Tlie only question argued and presented for décision at this time is 
that of infringement. 

Tlie learned judge who heard the cause în the court below dis- 
missed the bill of complaint because the évidence was insufficient to 
show that infringing lamps had been actually sold in the Eastern dis- 
trict of Pennsylvania. Complainant's counsel contends before this 
court, however, that the défendants, by filing a gênerai appearance 
in the cause without objection to the jurisdiction of the court, waiv- 
ed their right to object to being sued in the Eastern district of Penn- 
sylvania, and hence that, as the action is virithin the gênerai juris- 
diction of the Circuit Court, the complainant, because of such waiv- 
er, may show in support of his bill acts of infringement committed 
outside of such district. If that be admitted, however, as a gênerai 
proposition, it does not relieve the complainant in this case of the 
burden of proving that the défendants hâve committed infringing 
acts wïthin said district, since that was substantially the issue ten- 
dered by the bill, denied by the answer, and to the maintenance of 
whiçh the pr'oofs were directed. It should be noted in passing, how- 
ever, that the only évidence of sales outside of the Eastern district 
of Pennsylvania is that of the complainant who says : 

"They [the défendants] made a copy of our lamps, had them manufactured 
outside, and sold them to the trade under the name 'Majestie.' " 

Manufactured outside and sold, but whether within or without the 
United States, does not appear, and the proofs upon the point are there- 
fore fatally defective, even if relevant. Furthermore, the issue would 
seem to be limited in this court by the assignments of error to in- 
fringement committed within the Eastern district of Pennsylvania. 
The first assignment is as follows : 

"The learned judge of the Circuit Court erred In holding that complain- 
ant had not proved that the défendants had committed acts of infringement 
within the Eastern district of Pennsylvania." 

There is no assignment, however, which specifically raises the point 
now urged. The question fof considération, therefore, may be prop- 
erly limited hère, as it was below, to whether or not the proofs show 
that infringing acts were committed within that district. The bur- 
den of proof rested upon the complainant to shpw a completed act 
of infringement. The defendant's alleged threatened infringement 
was insufficient. Westinghouse Electric Company v. Stanley Elec- 
tric Company (C. C.) 116 Fed. 641. The complainant produced two wit- 
nesses who testified that they wçnt to the complainant's place of busi- 
ness in Philadelphia, and were there shown by salesmen certain lamps, 
of which they said many had been sold in that city. No lamp or 
lamps were bought by èither of the witnesses, however, and conse- 
quently none were produced to the coiirt for inspection. One of the 
witnesses testified that the lamps shown him at the defendant's place 
of business were "substantially identical" with the picture of a lamp 
advertised by the défendants in a magazine, and the other that the 
lamps shown were a "good représentation" of those so advertised; 
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but they did hot say that the lamps offered to them for sale were mark- 
ed "Majestic," or were so called by the salesitten. This proof was 
supplemented by the production of a lamp o£ the complainânt's de- 
sign, between which and the advertising cuts a comparison was naade. 
It appears, however, that the défendants were, not loiig before, cus- 
tomers of the complainânt's firm, and had bought làmps from them 
designed after the patent in suit, and had also been furnished by the 
complainânt's lirm with a eut or electrotype, by means of which they 
could advertise the complainânt's lamp. It may well be, in view of 
the gênerai and uncertain character of the évidence, that the lamps 
which the salesmen in the. defenda;nts' store showëd tp the witness 
were lamps of the complainânt's genuine design, which had been bought 
from his firm, and that the advertiseraents referred io,ii they were 
représentations of the cdnlplainant'é design, were legitimately dis- 
played thrbùgh a eut furnished for that pùrpose. 

It is unnecèssary, however, tô, discuss the évidence at length. The 
learned judge who heard the case below has donc it fuUy and care- 
fully, and we are satisfied with his rèasoning and conclusions. The 
évidence would undoubtedly hav6''beÊn greatly clarifjed, and pérhaps 
rendered conclusive, by the purchase and exhibition in court 6î oiie 
of the lamps shown in Philadelphia. In that éVent the court vrould 
at least hâve been'in a position to compare and détermine f Or itself 
its likénéss Qt ùnlikeness to the genuine. When a question involv- 
ing the infringement of a design patent is préSented, the court is 
èspecially entitled to hâve put before it exhibîts ; to ! which the testi- 
mony of experts may be referred, and by means of which it may make 
its own comparison and déductions. The complainânt's testimony 
does not make out, to our satisfaction, a prima facieicase of infringe- 
ment by the: défendants. 

The decree below is affirmed, with costs. 



AMBEICAN GRASS TWINB CO. v. CHOATB et al. 

(Circuit CSourt of Appeals, Seyenth Circuit November 15, 1907 

No. 1,332. 

li''pATENTS^lNVENTION— GkASS TKvIHe'. ! ' 

The Lowry patent, No. 412,968;' for a grass tv/lne for use in hatresters 

i: : to blnd grain,, eonsisting of a' twinei made of grassi, hay, or straw'twlsted 

together and wrapped with a,.t}ii;ead made qf cqtton pr other sulta.ble 

mateflal, lu View of the prior âft, which disclôped J)otîj gra.ss rope ând 

'' 'the use of ^ wrapplng of thi-éad for twlne' màdé of coatse and brittle 

• flbers, Is vôlS for lack of patentable Invention. '■ / 

2. Same— Geabs- Fàbbics. ''" '■'■ ' 

' ; The Koeck'ipatent, No. 646,123; jfor a fabrie .eonsisting of a matn body 
., , portion formçd ol parallel layersi or str^nds of twiS|ted .grass, eftch wrap- 
■ -çed with a thread and havlng trappefse bindin'ç tçreads passlng alter- 
' natëly over and tùider siuch gt^àés, 'strands to bind thêta together, is mére- 
!-:ly for the resuit of the appUéàtlon of the old^inethodfof weatihg rag car- 
pets to a différent màterial, and iàivold for ladk ôf Invention. 

Appeal f i-om the Circuit Court of fhe United States for the Eastem 
District of Wisconsin. ' '^ ■ '■'•'■'" j; /' /' if..'o ; 
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Appellant falled In Its suit for alleged Infrlni^ement of patent No. 412,963, 
Issued on October 15, 1889, to Lowry for a twlne for binding grain, and of 
patent No. 646,123, issued March 27, 1900, to Koeck for a woven fabric. 

Liowry's patent describes and claims the twine as follows: 

,"My object is to utilize common farm pro'ducts — such as grass, hay and 
straw — for blnding grain; and my invention consista in the construction of 
a twine, as hereinafter described, that Is adapted to be wound upon a bail 
or spool and used in a grain blnder on a harvester for automatically blnding 
sheaves as the machine is advanced In a fleld to eut and blnd grain in a 
common way." 

"In the manufacture of my twine I place stems and blades of grass, hay 
or straw Into parallel position with each other and twist them together, and 
then wrap a thread of cotton or other suitable material around the outside to 
prevent any ends from projecting, and to produce and maintaln a unlform 
thickness and smooth surface, as required to adapt the twlne to slip througb 
the eye of a needle in a blnder." 

"I clalm as my Invention — 

"As an improved article of manufacture, a twlne made of grass, hay, or 
straw, twlsted together and wrapped with a thread made of .cotton or other 
suitable material, substantially as shown and described, for the purposes 
stated." 

The Koeck fabric Is composed of ordlhary twine as warp and thè Lowry 
twine as woof . The claims relied on are thèse : 

"2. As a new article of manufacture, a fabric the body of whieh is com- 
posed of stalks of grass twlsted together and spirally wrapped to Éorm a con- 
tinuons strand, sald strand bent or doubled back and forth upon Itself and! 
havlng interspersed throughout transverse binding stays or strandg Inter- 
woven therewith, such binding strands or stays béing dupllcated along the 
edges of the fabric, as and for the purpose set forth." 

"4. As a new article of manufacture, a fabric çonslstlng of a. main body 
portion formed of parallel layers or strands of twlsted grass, each strand 
being encircled spirally by a thread In comblnatlon with transverse blnding 
threads traversing the entlre body but altemately under and over adjacent 
parallel grass strands, as and for the purpose set fortlu" 

Frank T. Brown, for appellant. 

Robert H. Parkinson (C. T. Benedîct, on the brief), for appellees. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Long be- 
fore Lowry's time, as tlie record shows, various sorts of vegetable 
fibers and stalks had been twisted into twine. It was old, alsp, "ta 
wrap a thread of cotton or other suitable material around the outside" 
of twine made from coarse and brittle fibers. The new thîng that 
Lowry did was to make twine by Wrapping thread around twisl 1 grass, 
hay, or straw. But the fact that a thing is new does not proye that 
invention was présent any more than it establishes the other élément of 
patentability — usefulness. In our judgment, no invention was'i'nvolved 
inapplying to the known grass, hay, or straw rope the wrapping of 
thread that had been applied to other cparse arid brittle fibers. This 
patent cornes fully, we believe, within the Une of cases illustrated by 
Morris V. McMillin, 112 U. S. 244, 5 Sup. CL 218, 28 L. Ed. 702,, and 
Underwood v. Gerber, 149 U. S. 224, 13' Siip. Ct. '854; 37 t. Éd. .710. 
Against this view appellant lavs stress on the asseitèd fact that a great 
iiidustry has been built upon the patent. The indûstry of niahufactur- 
iilg mats and the like out of wild marsh grass ôr sédge is due, we think, 
rather to the commercial ability and fitiànci'al ' résouf ces at the cora- 
mand bi appellant than to Lowry's conception' of making binder twine 
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fromi<|ommon,farm productç. , But, if appellant's assertion lyere to be 
takBaïastrae} it would only be- influential in resolving a doubt. It 
wouldnot also serve to inject a doubt into an otherwise clear case. 
, Ko^çfc was a weaver of ta^, carpets on a hand loom. The woven 
fabriiÇ,of his patent is the fesult of applying to the Lowry twine as 
woof the warp and the methods of weaving which he had been apply- 
ing to sferips of ràgs as woof. He exercisedi we find, only the ordinary 
Skill of his tràde. 
ffhe decree is affirmed. 



MEREBLti-SOULB CO. v. STAR CO. 

(Circuit Court of Appeals, Second Circuit January 10, 1908.) 

.- .,,rA ,.::■■ ,, -; No. 100. 

Paténts-VJnvention— MASK.,-. ; 1, 

TJie Meïrell patent, Np. 727,1.73, for a mask made from a flat blank 
having interlocltlng déviées of well-linown forms at tlie top and bottom to 
hold it In place, is void for lackof Invention. 

Appeal from the Circuit Court of the United States for the Southern 
District o£ New York. 
' For opiflioft below, see 153 Fed. 763. 

Hy P. Denison, for appellant. 
H. A. West, for appellee. 

Befo^çe I^AÔÔMBE, COXE, ànd WARD, Circuit Judges. 

WÀRD, circuit Judge., This,is an -action for infringement of let- 
ters patent, No. 737,173, to Gains %. Mer rell, assignor to complainant, 
for improvements in masks, thç claims relied upon being the first and 

"1. À ma^ hàvihg ears aincl pro^ded.on Inner ajid outer sides of each ear 
witli interloclclng flaps, whereby the top portion of the masli Is held down 
substantiàlly, as- set forth." i 

"5. A mas^ provlded at the top with ears and wlth interlocliing top flaps 
holding the top portion dôwn. and bavlng at its lower end interlocking muzzle 
flaps substaptlaûy as set forthi" ' 

Thèse dainis are speçifically for a mask with interlocking devices at 
top and bottom by which; it is made to confortai to the human head. 
The spécifications state : 

"This invention has for Its object to produce In a simple and Inexpenslve 
way from a flat blank a shaped mask which is suitable for the amusement 
of chlldren. This improved mask ts formed of a flat blank of pasteboard or 
similar flexible material provlded In suitable places with interlocking flaps, 
which draw thè blank together at thèse points and impart the deslred sbape 
to the same." 

,, Màsks hâve been used îErom time immémorial, and a flat mask of 
flexible material is covered by letters patent No. 211,675 to Antone 
Weidmar^. Patents too numërous to mention hâve been put in évi- 
dence covèring interlocking devices to make varions forms such as 
boxes, dishes and caps put of flat flexible material. Conceding that 
the plairitifï was the first to apply thèse old interlocking Systems to an 
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old flat mask of flexible material, we discover no invention in his doing 
so, but only the capacity of a skilled mechanîc addressing Iiimself to ihs 
particular problem in question. The decree is affirmed, with costs. 



CHICAGO PNBUMATIO TOOL CO. y. OliEVEI/AND PNBUMATIO 

TOOL CO. 

(Circuit Court of Appeals, Thlrd Circuit February 6^ 1908.) 

No. 62. , 

PATBNTS— iNFEINGEMENTr-PNETJMATIO TOOIu 

The Boyer patent, No. 537,629, for a pneumatlc tool, as constnied and 
limited by prlor adjudication, held not infringed. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 154 Fed. 953. 

Edward Rectpr and Frank P. Prichard, for appellant. 
E. Hayward Fairbanks and Hector T. Fenton, for appellee. 

Before GRAY, Circuit Judge, and HOLLAND and CROSS, Dis- 
trict Judges. 

CROSS, District Judge. The patent in suit, No. 537,629, bas been 
before this court upon two prior occasions. In Boyer v. Keller Tool 
Company, 127 Fed. 130, 62 C. C. A. 244, its validity was sustained, but 
necessarily, in view of the prior art, upon very narrow grounds. It 
was distinguished from the prior British patent to Low, in but one re- 
spect, and that was in the location of the valve. This court then said, 
speaking of the position of the valve in the Low patent : 

"It is not located, in our judgment, in ttie grasplng portion of tlie handle, 
as is required by the claims in suit, but beyond it in a distinct recess or 
chamber of the tool body specially fashloned to receive and hold It" 

The patent was again before this court in this suit upon appeal from 
an order of the Circuit Court granting a prelimiriary writ of injunction 
against the défendants. The case will be found reported in 135 Fed. 
784, 68 C. C. A. 485. The order of the court below allowing the writ 
was reversed, and Judge Dallas, speaking for this court, àf ter quoting 
from the earlier opinion the extract hereinabove qùoted says, at page 
784. ,>f 135 Fed., at page 486 of 68 C. C. A. : 

"This distinction is quite as apparent In the tools of the appellants (now 
appellees) as in that of Low. ' Their valve is not, it Is true, located at the 
same point as his, but it la placed, nevertheless, in a chamber specially 
fashloned In a projection which, though connécted wlth the grasplng portion 
of handle, is no more a part of it than is Low's recess portion of the tool 
body ; and the f act that the valve chamber In the one case is at the upper, 
while in the other It is at the lower, end of the handle, is immaterlal." 

It is obvious that since the location of the valve; in a distinct rècess or 
chamber alone prevented the Low patent from completely anticipating 
the complainant's, as was held in the case agàinst the Keller Tool Com- 
pany, that any device in which the valve is located in a distinct recess 
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or, chamlj^ri as in IvOw, céfiinot jnfri^ge the complainant's patent; ac- 
GÇçdiM'y t¥s GOUft, after Jinding that the valve in the défendant'? tool 
was lopated tp ^1:1 intents and purposes in a distinct i;çcess,9r phapiber 
as it was in Low's, held that the defendant's device did not ihfringe the 
complainant's patent, and consequently reversed the order of the Cir- 
cuit Court awarding a preliminary injunction. The case as now pre- 
sentèd i^ sùbstantially the saftie aS that then prèsented, and we été no 
reason, therefore, to modify or change the conclusion reached upon the 
preliminary appeal. : / t ■• 

The décisions of this court, abqve referred to, cover the entire case, 
and leave no ground upon which the appellant can stand. 

The decree of the court belowi dismissing the bill of complaint is af- 
firméd, with costs. 



WESTINGHOUSB ELBCTBIC & MFG. CO. y. CONDIT ELECTRIOAL 

MFG. CÙ. ' ' 

Court, S. p. New York January 7, 190a) 

,;:;'-■,.■.,■ [,,:i,y :No. 1. ,'..';,,, ■ , '.. ;•:,, ■ 

L Patents— Stjrr roB Infrinbment— Peevious Décisions— Effèot. 

Upon the question of thp validlty or construction of a patent, the 
juagé of a Circuit <j<«irt Is not bound by a décision of a Circuit Court of 
App^ftJSjOf ançther circuit,- ibtit,ltis hls duty to exercise an independeut 
Jqdgment, giying to such décision the weight to whieh. In his opinion, 
Us reàsoning ëniitles It. 

tEd, Note,— For cases In point, see Cent Dig. vol. 38, Patents, §§ 
- 481-488.] '■■■ 

2. SaME— ÏNFKINGEMENT— CmOUÏT Ç,BEAKEK. 

The Wright and Aaibbrg patent, No. 033,772, for an automatie circuit 
brealîér, tvhile an improvement patent in which none of the éléments of the 
devîce are broadly new, covers a new combiiiation which produces better 
results and discloses Intention, elaims 2 and 5, construed, and held in- 
fringed. 

8. Same—Impbovement Patents. 

In the fleld of toprbtement each patentée must stand on the spécifie 
Inlprovenient dîsdbsed In and covered by his clalms, and improvements 
subsequently: œade by another,; though in the same fleld of improvement, 
do not- Ijifrlagp unless the changes, are colorable mereJyj and consist of 
the substitution of well-kno'iVn équivalents, or mère changes of form or 
Intercliàiige 6i parts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 379.] 

é. SAMï^-EqniVALEiSTS— SuBSTiTTUTioN .OF Spking FOB Pivot. 

A spring substituted for a pivot In a patented combina tlon where It per- 
mits the iSfimeniQvement and does the same work is au équivalent, and 
. the substitution does not, ftvold Infringement. 

[Ed. Note.--For cases In point, see Cent. Dig, vol. B8, Patents, §§ 374, 
875.] ' ■ ■■■ ' ■ •■• '■■■' ■■'•■ ■..■-. 

In Equity. Bill ot'CQmplaint alleging infringement by défendant 
of clainis râ and. 5 of U. ;S; letters piatent to Gilbert Wright and 
Christian Aalborg, for f Atitomatic. i Circuit Breaker," ; No, 633,772, 
dated September S6, 18991 appliiaation filed March,23, 189.9, 
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Kerr, Page & Cooper (Thomas B. Kerr, of counsel), for complain- 
ant. 
Clifton V. Edwards (Edward P. Payson, of counsel), for défendant. 

RAY, District Judge. The patentées in the spécifications of the 
patent say: - 

"Our invention relates to devlces employed (or automatlcally opening elec- 
tric çir<;i;its upon the passage tberetlirough of a current materially in excess 
of that wliich tlie circuit is Intendèd to carry. The object of our invention Is 
to provide a circuit-breaker that shall bave a large eurrent-carrying capacîty 
in proportion to the mechanical dimensions of the device, which shall beeasily 
brought into operative position and locked therein, which shall be certainly 
and quickly opened whenever the current In the circuit exceeds that for which 
the lockiug mechanism is set, and vvhlch shall serve to Interrupt the circuit 
wifhout danger of injury to the main contact-terminals. The means for ac- 
eomplishing thèse results are disclosed In the accompanying drawings, and 
will now be descrlbed." 

Claims 2 and 5, in suit, read as f ollows : 

"In an automatlc electric-circuit breaker, the combinatlon with a base and 
statIonàry''maln and shunt contact-terminals located In approximately vertical 
allgnment thereon; of a movable laminated contact member pivoted to said 
base, a movable shunt-contact member pivoted to sald laminated contact mem- 
ber, toggle-levers for operating said movable members, means for loeklng the 
breaker in closed x)osition, and a tripping device projectbig Into a magnetic 
cireuit." 

"(5) In a circuit-breaker, the combinatlon with main statlonary contact- 
terminals and a stetionary shunt-terminal located above the sanie, of a pivoted 
main contact member, a shunt-contact member pivoted to said main member 
at a distance from Its axis of movement, means for yieldlngly holding the 
movable shunt-contact In, a position in advanee of the plane of the faces of the 
main movable member when in open position, toggle-lever mechanism for 
elosing the breaker, a lateh ànd electromagnetlcally-actuated means for trip- 
ping the latch, said toggle-lever, latchlng and tripping mechanism belng lo- 
cated below both the main and the shunt separable terminais." 

The complainant allèges infringement by défendant in the use, 
etc., of a circuit breaker illustrated in complain^nt's record on the 
sheets opposite p^ge 25. Défendant dénies infringement, and avers 
in his answer thaj: the patent in suit is invalid by reason of prior use 
and lack of invention in view of the prior art, or, if valid, it is to be 
so narrowly construed as not to cover defendant's device. 

Claim 2 has, in combinatlon in a circuit breaker, the following 
éléments : ( 1) A base and statlonary main and shunt contact-termi- 
nals located in' approximately vertical alignnient thereon; (3) a mov- 
able laminated, coritact member pivoted to said base ; (3) a movable 
shunt-contact ijnember pivoted to said laminated contact member; (4) 
toggle-levers for operating said movable members ; (5) means for lock- 
ing the breaker in closed position; and (6) a tripping device project- 
ing into a magnetic circuit. .. 

Clàim 6 has, in combilîation in a circuit breaker, the following élé- 
ments : (1) (a) Main statlonary contact terminais and (b) a statlon- 
ary shunt-termiiial located abovë the same; (3) a pivoted main bon- 
tact member; (3) a shunt-contact member pivbtédto said main mem- 
ber at a distance from its axis of movement; (4) means for yield- 
1.59 P.— ÎO 
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ingly holding tlié movable shunt-Contact in a position in advance of 
the plane of the faces of tlie main movable member when in open 
position ; (5) toggle-lever mechanistn for closing ' the breaker ; (G") 
(a) a latch and electromagnetically-actuated means for tripping the 
latch and (b) said toggle-lever, latching and tripping mechanism be- 
ing located below both the main and the shunt separable terminais. 

In closing their description of their invention the patentées say, 
"We désire it to be understood that one invention is not limited to 
any spécifie form or arrangement of parts except in so fai: as such 
limitations are specified in the claims." Hence it is not otherwise 
limited, except by spécifie language or by the prior art. 

This patent has been the subject of litigation in the Third Circuit. 
Westinghouse Electric & Mfg. Co. v. Cutter Electrical & Mfg. Go., 
143 Fed. 966, 75 C. C. A. 152, reversing the Circuit Court (Rol- 
land, D. J.) in 136 Fed. 217. On a fuU hearing as to the validity of 
the claims of the patent hère in suit Judge HoUand held, in sub- 
stance, that: 

"The Wright aud Aalborg patent, No. 633,772, for an automatlc electric 
breaker, Is limited by the prier art to a single new élément ia the combinatlon 
shown. As so construed, held not Infrlnged." 

Judge Holland said : 

"In the second clalm it wlU be notlced 'a movable shunt contact member* Isi 
'plvoted to the lamina ted contact member' and in the flfth cUlm 'a shunt 
contact member' is 'plvoted to a main contact member' and thls is the only 
new matter the patent contains." 

He meant, I take it, that this was the only new matter distîn- 
guishing it from the prior art He refers to the file wrapper in the 
Patent Office, and says : 

"The complainant Is therefore estopped from assertlng any broader claim 
than that to which he agreed wlth the Patent OfBce." . 

He asserts that the original claims were rejected on Packard, Lar- 
son, and Potter, and then amended by the insertion of the new mat- 
ter above quoted from Judge Holland's opinion, ànd, as amended, al- 
lowed. He also states : 

"The defendant's device contains the same nine old éléments found In the 
Potter, the Larson, and the Packard patenta, and the patent In suit, but it Is 
différent in arrangement from any of them, In that the early contact and de- 
layed break Is effected by two movable shunt terminais, which, when brought 
together in closing, tilt on their respective pivots so that the faces can ad- 
just themselves in a close fit, the one sliding on the other for some distance, 
éach one of them having a résilient mountlng, so that when they are opened 
they both spring lu somewhat différent positions from those whlch they oc- 
cupy when elosed." 

He then concludes that , as defendant's device secures the early 
closing and delayed break "by a shifting movement of both the shunt 
terminal and pièce," while the coRiplainant accomplishes the same re- 
suit "through a stationary shuiit germinal and a, moving shunt pièce 
actuated by a long arm pivoted to the main contact member near 
the toggle joint," therè was no infringement. He did not deny the 
validity of the claims in suit, but simply held that in view of the 
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limited or narrow construction which must be placed upon the claims 
the défendant did not infringe. The Circuit Court of Appeals, Third 
Circuit, Acheson and Dallas concurring, Gray dissenting, held the pa- 
tent valid and infringed. The Circuit Court of Appeals, among other 
things, said : 

"We are not able to give to the claims 2 and 5 the llmlted meaning contend- 
ed for by the défendant. Certainly nothing Is expressed to reatrict thèse 
claims to a pivoting at the point B. The language used is satlsfied by the 
pivoting of the shunt-contact member at a point, A, and the shunt-contact mem- 
ber cannot be said any more truly to be pivoted to the lanlinated contact mem- 
ber or main member by a pivotai connection at B, than by a pivotai comiectlon 
at A. Moreover, we thlnk It clearly appears that the pivotai connection at A 
is essentlal to the practlcal opération of the patented apparatus, and there- 
fore the construction of the claims 2 and 5 should be such as to Include thls 
indispensable (eature. The function of the movable carbon block is not simply 
the adjustment of contact between the carbons 17 and 5, but also to permit 
the main contact to close aft;er the carbon contacts are closed, and to open 
before the carbon contacts are opened. Furthermore, the interprétation on 
whlch the défendant Inslsts brlngs into claims 2 and 5 as an élément the 
pivoted arm, 20, which is expressly made an élément of claims 1 and 3, but 
whlch was omitted from claims 2 and 5, and presumably was intentionally so 
omitted. 

"Turning to the defendant's circult-brealrer, we flnd that the movable carbon 
block (15) is pivoted directly to an arm formlng an upward extension of the 
main movable lamlnated contact member. The défendant, however, insista 
that it has wholly dispensed with the pivoted connection of the long arm, 20, 
of the patent in suit with the lamlnated contact member, and thus has ellml- 
nated from its structure the loose and yielding connection at point B. Is thls 
so? As we hâve seen, the movable laminated contact member of the defend- 
ant's apparatus is pivoted to the base, and the pivot, 6, It Is shown, moves In 
a Slot, 7, thereby affording loose motion to the laminated contact member 
independent of the motion of the carbon shunts. Now, in answer to the ques- 
tion, 'Will you please state the functlons of the slot marked "7" în your eut 
A of the defendant's clrcult-breakerî' the defendant'ls expert repUed: 'The 
function of the slot marked "7" In the eut A is to permit a motion of trans- 
lation of the pivot, 6. Thls permlts a motion of translation of the lamlnated 
member,- 4, before its simple motion of rotation about pivot, 6, durlng the 
opening of the swltch.' And the witness further states that; 'In closing de- 
fendant's clrcult-breaker the carbons corne first Into engagement, and then, by 
a motion of translation, i)ermitted by the slot, 7, the main laminated member 
and the movable carbon move together toward thelr respective complementary 
contacts; after the carbons bave once touched in the closing movement they 
continue In engagement' Obvlously the two devlces for securlng loose mo- 
tion to the lamlnated contact member independent of the motion of the car- 
bon shunts are équivalent mechanical arrangements." 

That court also said : 

"Upon the whole case we are of opinion that there is substantlal Identity 
of opération between the complalnant's and the defendant's devices, accom- 
pllshed by substantially the same means, and securlng the same results. We 
thlnk, therefore, that the court below should hâve entered a decree in favor 
of the complainant upon the second and flfth claims of the patent in suit. 
We hâve not overlooked the argument based upon the contents of the file 
wrapper. We are not able, however, to find anythlng therein Inconsistent 
with the Interprétation which we hâve given to claims 2 and 5 of the patent 
in suit. Clalm 2 stands as origlnally formulated, save by the insertion of the 
word 'located' after 'terminais,' and the word 'approximately' before 'vertical 
allgnmerit.' Claim 5 was not amended so as to include the long arm, 20, or 
with référence to it at ail. The changes made In that clalm do not touch the 
controlllng questions before the court" 
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It îs contended by the complainant that as thîs was the décision 
of a Circuit Court of Appeals, even though in another circuit, that 
the Circuit Court of the Second Circuit should deem îtself bound 
by it, and cites décisions and the rules of comity. I do not regard 
this court as bound at ail except as it is convinced by the reasoning 
of the opinions in the two cases. Circuit Judge Grây and District 
Judge HoUand hold the one way, while Circuit Judges Acheson and 
Dallas hold the other. I think this court should look to the record, 
the reasoning, and the law rather than to the high degree of that 
court for guidance. The judge at circuit is bound by the décisions 
of the Circuit Court of Appeals in his own circuit so far as such dé- 
cision relates to the questions befo;re, that court for décision and decid- 
ed by it. He is not bound by the obiter holdings of his own Circuit 
Court of Appeals. When he cornes to the décisions of the Circuit 
Court? of Appeals in othër" circuits he is not bound at ail. Should he 
so regard himself he would find himselï in a predicamept, for such 
courts quite frequently décide, the same question on the same facts in 
direct opposition to each other. What is his duty in such a case ? Shall 
he, for comity sake, "hedge?" Shall he be bound by the one Circuit 
Court of Appeals and thereby run the risk of offending the other when 
they dififer, as frequently they do, or shall he exercise his 0"Wn bést judg- 
ment and sihiply follow the one whose reasoning and judgment is raost 
convincing? . It seems to hie very clear that the judge at circuit, as an 
independent judicial ofHcer, is bound to think and act for himself, ex- 
ercising his best judgment, giving to the holdings of Circuit Courts 
of Appeal, outside his own circuit, ail the weight their reasoning is enti»- 
tled to. When he does this he does his duty, when he fails he be- 
comes a mère machine. In ail çàses the judge at circuit must follow 
the Suprême Court of the United States as it is the final arbiter,,and 
its décisions are the law of the land binding on ail. Hence I hâve 
carefully examined the opinionà in the cases refërred to and the rec- 
ord in the case now before this cptirt. In the record hère I find no 
file wrapper. A large number of prior patents are in evidencç, and 
show the prior art as explained by defendant's witnesS Louis Bell. 
He States that Wright and Aalbofg, in the patent in suit, hâve design- 
ed an automatic circuit breaker along the same gênerai Unes as their 
switch of patent No. 6,33,771, "with the addition of a shunt contact 
arm pivoted to the main contact member and reaching above it make 
contact with a fixed carbon block in such wise; ihat the carbon shunt 
contact would be the last to break as this circuit breaker was opencd 
and the first to close when it was closed." He divides complainant's 
claims into eight éléments, and' 'thën sàys : 

"Thèse éléments lare ail tadlvldfœiUly ol& In the art, a^a they are collectilve-, 
ly old In at least three patents prlorto the patent in suit." 

He spécifies thèse as Làrson, No. 533,527; Potter, No. 533,083 ;i£,ad 
Packard, No. 577,447. Hé aiso'says: 

"The only élément of claims 2.aQd 5 of the patent, ta suit whlch djstlnr 
gulshes them frorn thèse prior cpnibinations Is the pivoting of the shunt -eon- 
tact-piece to the main contact member in such ^ise as to close the BHunt be^ 
fore the main contact and open It after the main contact" 
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William Main, a witness for the complainant, takes up Bell's analy- 
sis of the claims in suit and demonstrates, I think, that Bellhas omitted 
important and vital words, as, for instance, Bell describes élément 1 
of claim 2 as "a base carrying two main terminais" and "a fixed shunt 
terminal." dividing it into two éléments. The patent calls for "a base 
and stationary main and shunt contact terminais located in approxi- 
mately vertical alignment thereon." His third élément is thus stated 
by him, "a movable bridge pièce to close the main circuit." The pat- 
ent calls for "a movable laminated contact member pivoted to said 
base." His fourth élément is "a movable shunt inember to close the 
shunt circuit." The patent calls for "a movable shunt contact mem- 
ber pivoted to said laminated contact member." Now, going to claim 5 
Bell gives as the fif th élément, for he combines the daims, "Means 
for opening and closirig the shunt circuit so that it should open after 
and close before the main circuit," whereas the fifth claim calls for 
"Meahs for yieldingly hoWing the movable shuiit contact in a posi- 
tion in advance of the plane of the faces of the main movable member 
when in operi position." I will not go further, but it seems to me that 
thèse omissions and changes are very important. We are dealing with 
a device which bas to do with electricity, the power of which is so 
tremendous as to be appalling, and oné purpose of which is to prevent 
accidents and destruction. It is unnecessary to go into détails of its 
purpose. In such a device as a "circuit breaker" of which many hâve 
beén devised, as the art shows, every élément of the claims as there- 
particularly described becomés important. While the patentées were 
not piohéers in this art, they were improvers in an art which demanded 
improvemeht,' and in which every real improvement was hailed with 
satisfaction. The control pi the electric current and devices therefor 
is an art as yet in its infancy, probably. It seems to me that the force 
of the évidence of defendant's expert is brbken by the ease with wnich 
he seems to hâve passed over some important matters and différences. 
However, prttbably he had no intention to slight the considération of 
ariy question he thought important, or to évade the discussion of any 
élément he deemed important. The complainant does not claim that 
any élément of either combination is broadly new. He does claim a 
new and an improved combination producing far better results. He 
has the presumption of patentable invention in View of the prior art. 
Considering the importance of the art and the great interest thefrein 
it is improbable that anything was ovèrlooked in the Patent Office. I 
am convinced that patentable invention is disclosed, and in that agrée 
with the Circuit Court of Appeals in the Third. Circuit. 

'When an invention has be«n extensively introduced and has met with 
success and large sales we hâve, sometimes, frpiti this fact alone, per- 
suasive évidence of patentable invention. It is sufficient to turn the 
seale as the courts bave frequently decided. Hère, we hâve évidence 
of this character of a most substantial nature. When a device of this 
kind has beeaxnade and coyered broadly by a patent or patents, and no 
new élément is introduced, and no old élément is discarded in the new 
combination alleged to be an irnprovem«nt, in other words, when we 
bave but a new combination of old éléments, a substantial advance in 
theaft must be'shown, and we must hâve in the new combination ei- 
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ther a new or a better resuit as well as a new mode of opération, or 
we must hâve a mode of opération answering in obédience to another 
law of mechanical movement. This field of improvement is open to 
ail corners, and each corner must stand on the spécifie improvement dis- 
closed inj^and covered by his daims. He cannot claim ,anything he 
bas not specified in the. claims of his patent. And the imprôvements 
subsequently made by another, which he bas not described and claim- 
ed, even in the same field. of improvement, do not infringe unless they 
are colorable merely, and consist of the substitution of well-known 
équivalents or a mère change of form or interchange of parts. , If they 
operate in the same way and produce the same results and contain 
the same éléments then such alleged imprôvements would not be pat- 
entable, and the devices would of course infringe. The mère change 
of position of the several éléments, if they still operate on the same 
principle and in obédience to the same law of mechanical moyement^ 
would not constitute a new, a patentable, or a noninfringing improve- 
ment, or a noninfringing device. In determining whether or not there 
is infringement it is always important and necessary tp ascertain the 
scope of the patent sued upon and alleged to be infringed. To do this 
intelligently we must consult the prior art as well as the terms of the, 
patent itself. If the claims of the patent sued upon differ from the 
prior art, then we ascertain what this new combination does, and how 
it does it, to what extent is it an advance in the art, etc. Next, what 
are the éléments of the alleged infringing device, what does it do, and 
how does it do its work? If the alleged infringing device has the same 
éléments in substantially the same combination, doing substantially the 
same work in substantially the same way and produçing the same 
results, we find infringement of course, assuming. it was : nôt made 
prior to the patented combination. It would not matter that each élé- 
ment was changed in form, or that some material had been substituted 
unless such substitution itself could be dignified as showing patent- 
able invention. In applying the law of équivalents we are;to act witb 
caution, as in the field of mère improvement the rules are very strict. 
Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 1053; Kokomo F. M. 
Co. v. Kitselman, 189 U. S. 8, 24, 23 Sup. Ct. 521, 47 L. Ed. 689 ; 
Cimiotti U. Co. v. American F. R. Co., 198 U. S. 399, 414, 25 Sup. 
Ct. 697, 49 L. Ed. 1100 ; Computing Scale Co., etc., v* Automatic 
Scàlç Co., 204 U. S. 609, 27 Sup. Ct. 307, 51 L. Ed. 645. 

We will inquire, then, whether there are différences in means and 
opération between complainant's "automatic circuit breaker" and the 
one used by défendant. And, first, what does defendant's breaker do, 
how does it do its work, and what are the meaijs employed? It is 
not necessary to go ail through in détail, but only to call attention tos 
the différences claimed by défendant. Défendant says in its brief : 

"Broadly, no doubt, defendant's device la the équivalent, broadly, of Wright 
and Aalborg'8 — If that patent were a ploneer or the flrst for circuit breakers. 
But' It Is only for a late and spécifie form of breaker, and hère the law is that 
an etiuivalent must not only acconipllsh the same purpose, but must accom- 
plish it in the same way." 

I understand the law to be that where a party is entitled to the 
benefit of the doctrine of équivalents it is not essential that the equiva- 
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lent do the Sfirrte work in precisely the same way. It is only necessary 
that it acœmplish the same resuit in substantially the same way. As, 
for instance, a pivot is something on which another thing may turn, 
or move up and down, or sidewise. If a sp'ring, which permits the 
same movement, be substituted, and it does the same work, permits 
the same movement, is it not the équivalent of the pivot? Is not the 
one the well-known équivalent of the other? Can noninfringement be 
predicated on the use of a spring, used to dO the same work in the 
same place with the same instrumentalities, in place of a pivot? In 
Imhaeuser v. Buerk, 101 U. S. 647, at pages 655. 656, 25 L. Ed. 945, 
the court, per Clifford, J., said : 

"Equivalents may be claimed by a patentée of a» Invention consisting of a 
combination of old éléments or ingrédients, as well as of any other valid 
patented improvement, proylded the arrangement of the parts ccmposing the 
invention is new, and will produce a new and useful resuit Such a patentée 
may doubtless invoke the doctrine of équivalents as against an Infrlnger of 
the patent ; but the term 'équivalent,' as applled to such an invention, is spé- 
cial in its signification, and somewhat différent from what is meant when the 
term is applled to an invention consisting of a new device or an entlrely new 
machine. Pressure in a machine may be produced by a spring or by ^ weight; 
and, where that is so, the one is a mechanical équivalent of the other. Cases 
arise, also, where a rod and an endless ehain will produce the same effect in a 
machine; and, where that is so, the constructor in opéra tlng under the patent 
may substitute the one for the other, and still claim the protection which the 
patent conféra Exactly the same function in certain cases may be accom- 
plished by a lever or by a screw ; and, where that is so, the substitution of the 
one for the other cannot be regarded as invention. Patentées of an Invention 
consisting merely of a combination of old ingrédients are entltled to équiva- 
lents, by which is meant that the patent in respect to each of the respective In- 
grédients comprising the invention covers every other ingrédient which, in 
the same arrangement of the parts, will perform the same function. If it was 
well linown as a proper substitute for the one described In the spécification 
at the date of the patent. Hence It foUows that a party who merely substi- 
tutes another old ingrédient for one of the ingrédients of the patented combina- 
tion is an infringer if the substitute performs the same function as the in- 
grédient for which it is so substituted, and it appears that it was well known 
at the date of the patent that it was adaptable to that use. Gill v. Wells, 22 
Wall. 1, 28, 22 L. Ed. 699." 

I think it clear that a spring is as much of an équivalent for a pivot 
as is a rod for an endless chain, or a spring for a weight. The ques- 
tion is, do they produce the same effect, perform the same function? 
See language quoted. Hère Prof. Main testifies to the equivalency of 
the pivot and spring, and gives références. 

The défendant desçribes the complainant's device thus: 

"Arms 20 are themselves pivoted to a bifurcated frame, 11, which agaln is 
pivoted to base-brackets, 8 at 12, and carrles 'rigidly fastened' to itself the 
laminated main movable terminal 9 ; and arms 20 also project downward and 
are attached to spring 23, which Is pulled tant, in the opération of closing the 
main contacts, by lugs, 24, on castlng 16 (Connecting with a toggle-lever) so as 
to keep the carbon shunt block 17 at the end of arm 20 pushed forward into 
operative relation with the flxed carbon." 

Défendant then says : 

"In defendant's apparatus we find substantially the bifurcated frame H and 
the laminated main terminal mounted, but flexibly, thereon. But pivoted arm 
20, carbon holder 18 pivoted to pivoted arm 20, spring 21 with its stop and 
spring 23 acting on one end of arm 20 from lug 24 on handle are ail absent. 
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In place thereof défendant bas a flat, angled spring rlgidly attached to 
bifurcated frame 11, and càrrylng rigidly attached to Itself a carbon block. 
This flat ^ring Is constnicted wlth two angles to Insure the carbon making 
contact before and leaving contact after the main laniinated terminal. Thut 
is the protective purpose of ail movable shunt contacts In circuit breakers." 

Comparing the two devices we find that this amounts to an admis- 
sion that défendant has substituted a spring or spring arrangement, 
not novel, for pivots to do the same work, in the same way, at the same 
place, and to accomplish the same resuit. I think the question résolves 
itself into the inquiry whether the çomplainant's claims, read with the 
spécifications, and in view of the prior art, are so -spécifie and limited as 
tp preclude the applicat^pn of the doctrine of équivalents, as to allovv 
this substitution by défendant of this équivalent without infringing. 
Of course, in substituting an équivalent there must be changes of con- 
struction and form, more or less, in unimportant détails. Hence, in de^^ 
scribing, the t-wo devices, thé words used may indicate much greater 
différences than really exist. In reading spécifications as well as in 
reading claims we are to get at the essence of the matter. If the com- 
plainant is to be strictly hèld: to a "mOyable contact member" actual- 
ly "pivqted to said base" by a pin "a movable shunt-contact member" 
actually "pivoted to said laminated contact member," by a pin or "a 
pivoted contact member, a ■ shunt-contact member" actually "pivoted 
to said main member at a dis'taricé from its axis of movement," and the 
words "means for yieldingly holding the movable shunt-contact in a 
position in advance of the plane of the faces of the main movable mem- 
ber when in open position" are limited to the précise means shown and 
described, so that the complainant is not entitled to any range of équiva- 
lents whatever, notwithstanding the statement of the patent, "we désire 
it to be understood that our invention is not limited to any spécifie form 
or arrangement of parts except in so far as such limitations are specified 
in the claims," then défendant may not infringe. But, having in mihd 
the State of the prior art and the words used, I do not so understand 
the rights of the parties. I fàil to find anything in the prior art that 
precludes complainant from invoking the doctrine of équivalents in the 
respects just noted. Defendant's circuit breaker answers literally the 
terms of the claims in suit, except that the movable shunt carbon is 
mounted on a spring arm which extends upward from the laminated 
contact member instead of being actually pivoted to a rigid arm extend- 
ing up from the laminated contact member. The function of the mova- 
ble carbon in çomplainant's breaker- is to adjust the contact between the 
stationary and the movable carbons, and to allow the main contact to 
close after and open before the carbon contacts are opened. This is 
clear and beyond ail question. This is the sole function of defendant's 
sprihg mounted carbon. In defendant's ■ device, the axis of motion of 
thè movable carboiî 15 is not confined to the line of the pin of the pivot, 
as in çomplainant's device, but is dîstributed along the spring arm. 
This, however, is immaterial, for, as stated, the function is the same, 
and the mode of opération of this part of the device is substantially the 
same. This, the proofs show, w-as the mechanical équivalent of çom- 
plainant's pivot and known to be such at the date of the patent. Re- 
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ferring to defendant's device and daim 2 of the patent in suit Mr. 
Bean, complainant's witness, says : 

"Regarding the mounting of the movable shunt carbon upon the sprlng in 
defendant's circuit breaker, as a mechanical as well as a functional équivalent 
of the construction set forth in claim 2 of the patent in suit, and therefore 
the same as far as this claim is concerned, I flnd in defendant's circuit break- 
er the combination wlth the base and stationary main and shunt contact ter- 
minais located in approximately vertical alignment thèreon, of a movable lami- 
nated contact member pivoted to said base, a movable shunt contact member 
pivote<l to said laminated contact member, toggle-levers for operating said 
movable members, means for locklng the breaker iû a closed position and a 
tripping device projecting into the magnetlc circuit, substantially as descrih- 
ed in elaim 2." 

And referring to claim 5 the same witness says : 

"Regarding the mounting of the movable shunt carbon upon a spring, and 
the holding of the stationary shunt member forward of the plane of the main 
contact surfaces to compeusate for the mounting of the movable shunt contact 
member back of the plane of the faces of the laminated members', as a mechan- 
ical as well as a functional équivalent of the construction set forth in claim 
5, I "flnd in this circuit breaker the combination with main stationary contad 
terminais and a stationary shunt terminal located above the same, of a pivoted 
main contact member, a shunt contact member pivoted to said member at a 
distance from its axis of movement, means for yielditigly holding thé movable 
shunt contact in a position In advance of the plane of the faces of the main 
movable member when In open position, toggle-lever mechanism for closing 
the breaker, a latch and electromagnetically-actuated means for tripping the 
latch, said toggle-lever, latchlng and tripping mechanism being located below 
both the main and the shunt separable terminais, substantially as descrlbed In 
claim 5 of the patent." 

Prof. Main, another expert, says : 

"In the apparatus of the patent in suit, the shunt 'contact ts descrlbed as 
pivotally-mounted and sprlng-pressed, so as to throw the movable shunt con- 
tact angularly in advance of the main movable contact, so far certalnly as Its 
functlon was concerned, so that in closing the breaker the shunt contacts 
would engage flrst and the main contacts later Tvhile the reverse would take 
place In the opening of the circuit. This involved a slight swinging of the 
mpvable shunt contact In référence to any radius which might be consldered 
as Connecting the main movable contact wlth its axis or pivot, whlle f^t the 
same time there was a bending of a spring or équivalent yielding meàus of 
holding the movable shunt contact to an advanced position so as to make the 
earlier and later engagements descrlbed durlng the closing and. opening move- 
ments. It Is obvious that the sprlng-mounting of the carbon shunt block to 
be found in defendant's apparatus efCects precisely the same resuit. In many 
forms of mechanism a spring-mountlng pure and simple is frequently adopted 
in place of the spring-pressed pivotai mounting or vice versa, the sélection of 
one or the other form of mounting beIng a matter of judgment with, the 
artisan." 

In Winans v. Denmead, 15 How. 343, 14 L. Ed. 717, we find the fol- 
lowing: 

"When form and substance are Inséparable, It is enough to look at the form 
only. Where they are separable, where the whole substance of the invention 
may be copied in a différent form, it is therduty of courts and jurles to look 
through the form for the substance of the Invention — for that which entitled 
the inveutor to his patent, and which the patent was deslgned to secure ; 
where that is found, there is an infrlngement, and It Is not a défense that it 
ds embodied in a form not described and in terms clalmed by tUe patentée." 
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Authorities are numerous to the same effect. I think they apply 
hère, and are décisive of this case. The opinion of Judge Holland 
admits, in the language quoted, that defendant's device diflfers from the 
prior art both in arrangement of éléments and in opération. The com- 
plainant's patent does this same thing, and was one of the advances 
made and patented to Wright and ' Aalborg. Then défendant came in 
and by substituting an équivalent did the same thing Wright and Aal- 
borg had done, and were protected in doing by their patent. Défend- 
ant cannot escape the charge of infringement on this ground as we 
bave seen. Defendant's device is not differentiated from complainant's 
by the mère substitution of a well-known équivalent. The resuit is 
that the patent, as to claims 3 and 5, is valid and infringed by de- 
fendant, and there will be a decree accordingly. 



WESTINGHOUSB ELECTRIC & MFG. CO. v. CONDIT BI.BOTRICAL 

MFC. CO. 

(Circuit Court, S. D. New York. February 17, 1908.) 

1. Patents— Suit pob Infeingement — Constbuction op Statute — "Dam- 

AOKS." 

In Rev. St. § 4900 [U. S. Comp. St. 1901, p. 3388], which provides that, 
whérê a patentée bas talled to mark the patented articles as thereln re- 
qulred In any suit for Infringement, "no damages shall be recovered by the 
plaintiff except on proof that the défendant was duly notlfled of the in- 
fringement" and contlnued to infringe after such notice, the word "dam- 
ages" is used as meanlng ail sums which the eomplainant would be en- 
tltled to recover and Includes profits. 

[Ed. Note. — ^For other définitions, see Words and Phrasés, vol. 2, pp. 
1812-1820; vol. 8, pp. 7625, 7626.] 

2. Same— Failure to Mabk Patented Abtici-es— Notice ow Infeinqement. 

In a suit for Infringement of a patent, where the blU does not show 
that the patented article was marked as required by Rev. St. § 4900 [U. S. 
Cômp. St. 1901, p. 3388], it must clearly allège that expliclt notice of in- 
fringement was glven to défendant, otherwise damages are not recoverable 
except for Infringement after the suit was commenced. An allégation that 
défendant was Informed or had knowledge of the infringement Is insuffl- 
clent. 

In Equity. This court being about to sign a decree in favor of the 
eomplainant — having f oiind the validity of the patent and infringement 
by défendant — défendant pbjects to the insertion of any provision for 
an accounting by défendant, on the ground that there was no allégation 
in the bill and proof of a compliance with section 4900, Rev. St. U. S. 
[U. S. Comp. St. 1901, p. 3388], as to notice, etc., to défendant of the 
patent and of infringement. 

Kerr, Page & Cooper, for eomplainant. 
Clifton V. Edwards, for défendant. 

RAY, District Judge. No proof was given by the eomplainant that 
any notice was given to the public that the device held to be infringed 
was patented either by fixing thereon the word "Patented," or by fix- 
ing to it a label containing such notice. 
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Section 4900 of the Revised Statutes [U. S. Comp. St. 1901, p. 3388] 
reads as follows : 

"It sliall be the duty of ail patentées, and their assigna and légal représenta- 
tives, and of ail persons making or vending any patented article for or under 
them, to give sufficient notice to the public that the same is patented; either 
by flxing thereon the word "Patented," together with the day and year the 
patent was granted ; or when, from the character of the article, this cannot 
be done, by fixing to it or to the package vvherein one or more of them is in- 
closed, a label containing the like notice ; and in any suit for infringement, by 
the party failing so to mark, no damages shall be recovered by the plalntlff, 
except on proof that the défendant was duly notifled of the infringement, and 
continued, after such notice, to make, use, or vend the article so patented." 

Two questions arise : (1) Does the bill of complaint allège notice of 
the infringement and does the answer admit such notice ; and (2) does 
the word "damages," used in the section quoted, include profits? In 
other words, if it be admitted that the bill of complaint sufficiently 
charges notice at the time suit was brought that the device was patented 
and the answer admits such allégation, is the complainant entitled to an 
accounting for damages from the date suit was brought and to profits 
from the commencement of the acts of infringement ? 

The bill of complaint in the third subdivision charges that this com- 
plainant brought suit against Cutter Electrical Manufacturing Com- 
pany for infringement of this patent, and that recovery was had, ail 
to defendant's knowledge. The bill of complaint in paragraph 4 then 
charges : 

"That your orator is informed and believes, and therefore avers, that the 
said défendant bas been informed of your orator's said letters patent and 
of its rights thereunder, but nevertheless bas made, sold, and used, and now 
continues to make, sell, and use, against your orator's vrill and in violation of 
its rights, * * * circuit breakers substantlally as set forth In the said 
letters patent, and claimed • * • to make, use, and sell, which Is by law 
vested in your orator, * • ♦ which acts are in violation of the rights vest 
ed in your orator by said letters patent. » * •" 

The answer of the défendant admits the allégations of paragraph 3, 
and then says : 

"And further answeririg said blU, paragraph 4, défendant admits that it 
bas been informed of said letters patent and in gênerai, as already admitted, 
of the matters set forth in paragraph 3 of said bill ; but dénies," etc. 

The section of the statute quoted says that unless notice is given "no 
damages shall be recovered by the plaintiff," etc. While in patent 
suits we frequently speak of damages and also of profits, and thus dis- 
tinguish the one from the other, still I think that the word "damages" 
in section 4900 includes, and was intended to include, profits, in short, 
ail damages — ail sums that the complainant is entitled to recover by 
way of damages for the infringement alleged and proved. I do not 
think that Congress intended to allow the complainant to recover profits 
in the absence of the notice required. This view seems to be sustained 
in Lorain Steel Company v. N. Y. Switch & Crossing Company (C. C.) 
153 Fed. 205. We recur then to the question, does the bill of complaint 
sufficiently allège compliance with section 4900, and does the answer 
admit the allégation' 
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The bill says that the défendant has been informed of the complain- 
ant's letters patent and of its rights thereunder. The bill gives no 
time when this information was given, and it fails to suggest that the 
défendant was notified of any infringement by it prior to the commence- 
ment of the action. Of course, bringing the suit — ^filing the bill of 
complaint'— was notice to the défendant, net only of the patent, but of 
complainant's alleged rights and 6î the infringement. I do net think 
that the bill allèges, or that the answer admits notice of, infringement 
by défendant prior to the bringing of the suit. 

In Dunlap v. Schofield, 153 U. S. 244, 247, 248, 14 Sup. Ct. 576, 
577, 38 L. Ed. 426, Mr. Justice Gray, in giving the opinion of the court, 
said: 

"The clear meaning of tlils section is that the patentée or his assignée, if ho 
malœs or sells the article patented, cannot recover damages agaiust inf ringers 
of the patent, unless he has given notice of his right, either to the whole pub- 
lic by marlùng his article "Patented," or to the particular défendants by in- 
forming them of his patent and of thelr Infringement of it." 

If the court meant what it said, then notice of the alleged infringe- 
ment was required. Such notice should be clear and explicit, and the 
language of the bill of complaint averring it should be clear so that the 
défendant may not be misled in his pleading. There is no allégation 
that the word "Patented" was on the patented article or on the package 
containing it. Défendant may hâve been informed in some other way 
of the patent and of complainant's rights thereunder, but this should 
not be held a compliance with the statute. In case of failure to so 
mark, the défendant must hâve been notified not of the patent and of 
complainant's rights simply, but of the infringement. 

It appears, however, in the case that the défendant continued its 
acts of infringement after suit brought. For thèse reasons, I think that 
the decree should contain a provision for an accounting, but that thi ac- 
counting should be limited to the time subséquent to the filing of the 
bill of complaint. 
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NATIONAL CARBON CO. T. NUNGESSER ELECTRIC BATTBRT Ca 
(Circuit Court, N. D. Ohio, B. D. August 2, 1907.) 

No. e,94a 

Patents— Infeingement—Batteby Filler. 

The Itichmond and Zeller patent, No. 641,540, for a battery Aller, h^ld 
not anticipated, valid, and Infringed. 

In Equity. On final hearing. 

Thurston & Woodward, for complainant. 
Weed, Miller & Nason, for défendant. 

TAYLER, District Judge. This is an action based upon the alleged 
înfrîngement of patent No. 641,546 for a battery filler issued Janu- 
ary 16, 1900, to Richmond and Zeller, assignors, to the complainant. 
The défendant dénies infringement, and also the validity of the patent. 
Proof is made of patent No. 809,526 issued to the défendant for a 
machine for filling dry batteries, which substantially illustrâtes the 
alleged infringing device. I am satisfied that the complainant's patent 
was not anticipated, and that it is valid. The difficult and serions 
question is as to its infringement by defendant's device. 

Both devices exhibit an interesting, ingenious, and effective method 
of economically filling dry batteries, of which many millions are annu- 
ally made in this country. The ordinary dry battery is a deep cylin- 
drical zinc cup with a suitable absorbent lining, a central carbon élec- 
trode around which, in the zinc cup, is tightly packed a mixture of 
finely divided carbon and irtanganese dioxide, moistened by a solution 
of zinc chloride. The carbon électrode, which is hard and rigid, 
projects slightly above the top of the zinc cup. The evaporization of 
the moisture in the packed filling is prevented by a seal of pitch or 
similar substance. The purpose of both complainant's and defend- 
ant's device is to put the carbon électrode centrally in the zinc cup, 
and to pack the battery filling material around the électrode. A reSult 
especially desired and manifestly accomplished by the devices is uni- 
formity in the density of the packing. Generally described, the ma- 
chine consists of a downwardly yielding table or support upheld by a 
measured résistance which détermines the density of the packing. 
The packing is tamped in the cylinder by rotating tamping bars op- 
éra ted'perpendicularly by a vertically recîprocating member androtated 
by a suitable device unimportant so far as this proceeding is concerned. 
The upper or exposed end of the électrode is held by spring fingers 
which disengage when the jar is filled. It is plain that a machine 
which willperform ail of the functions necessary to produce thèse 
resUlts tnust represent an ingenious combination of many well-known 
mechariical devices. To accurately and fuUy describe the machine 
would aëquire much détail unnecessary in this opinion. 

The follqwing are the claims of the patent which the complainant 
insists are infringed: 

"1. Thff èomblnation of a yielding support for the article to be fllled, with a 
vertically reciprocating cross-head, a vertical member rotatably mounted in 
: iid crossrhead, tamping bars secured to said member, and meaus for turning 
said member on its axis, substantially as described. 
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"2, Tlie combination o£ a yielding support for the article to be flUed, and a 
statlonary vertical bar having on its lower end means for holding a core, wltb 
a vertlcally-reclprocating cross-head, a vertical sleeve -which embraces the 
said vertical bar and is rotatably mounted in the cross-head, taniplng bars 
secured to said sleeve, and means for turnlng said sleeve upon its axis, sub- 
stantlally as described." 

"4. The combination of a yielding support for the article to be fllled, an 
immovable vertical bar, and spring Angers on the lower end of said bar, with 
a vertically-reciprocating eross-bead which embraces said bar, a vertical 
sleeve which also embraces the bar and is rotatably mounted in the cross- 
head, tamping bars secured to said sleeve, and mechanism for turnlng said 
sleeve upon its axis, substantially as speciiied." 

"6. The combination of a movable support for the article to be fllled, means 
for yieldingly upholding the same support, and a clutching devlce which acts 
automatically to permit said support to move downward and to prevent it from 
moving upward, with a vertically-reciprocating cross-head, a, member rota- 
tably mounted therein, tamping bars secured to said member, and means for 
turning said member upon its axis, substantially as specifled. 

"7. The combination of a vertically movable cross-head adapted to support 
the article to be fllled, a plvoted lever having a weight upon one arm, a link 
Connecting the other arm with said cross-head, and a clutching ^evlce which 
acts automatically to permit, the downward movement of said cross-head, and 
to prevent its upward movement, with a vertically-reciprocating cross-headv 
a member rotatably mounted In said cross-head, tamping bars secured to said 
member, and means for turnlng said member upon its axis, substantially as 
specifled." 

The chief contentions of the défendant are thèse: 

"(1) The patent In suit is not a pioneer, and is therefore not entltled to Invoke 
the doctrine of mechanieal équivalents. 

"(2) The diselaimers of the applieant during the progress of his application 
in the Patent Ofllce Umit the claims to preeisely the construction shown and 
described. 

"(3) The prior art discloses ail the éléments of the claims in suit perfbrm- 
ing the same functions, operating in thé same way, and for the same purpose 
as in complainant's patent 

"(4) A subséquent patent has been Issued coverlng defendant's structure, and 
the presumption arises that it does not l»fringe. 

"(5) The defendant's structure, though pprforming the same functions and 
organized for the same purpose, does not coiitain the combination of éléments 
called for by complainant's claims hère In suit, and therefore doea not In- 
frlnge said claims." 

Let us now examine the two devices with a view of discqvering 
whether, and if so, how, the defendant's machine differs in principle 
or in patentability from complainant's. This question we must answer 
by an examination of the vertically reciprocating members of each. 
Both devices are designed for the one purpose, to wit, the filling of 
dry batteries. ; In such a device both patentées found it necessary 
that the foUowing conditions be présent: (1) The central carbon 
électrode held rigid, but so that it can be easily detachéd. (2) The 
battery cup, while being filled,,to be yieldingly supported by g,, meas- 
ured résistance controUing the density of the packing. (3)- ,Rotatable 
tamping bars or rammers. (4) A vertically reciprocating, meniber op- 
erating in unison the tamping bars. It was such a machine as this 
that the complainant's assignons ; invented and patented. |t is sub- 
stantially the same machine that the défendant uses. la conjplainant's 
patent the vertically reciprocating member is ■ called a "crbss-head," 
as shown in the accompanying figure 1, from which are omîtted the 
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remaining parts of the machine. In defendant's machine the vertically 
reciprocating member is called a "shaft," and is shown in figure 2. 
The lower part of the member and the rotatable sleeves which carry 
the tamping bars are sectioned. 

In both of thèse figures B represents the "vertically redprocating 
member." In complainant's machine, as shown in figure 1, this mem- 
ber is guided by fixed vertical rods A, which pass through the member. 
In defendant's machine the corresponding member passes through a 
fixed guideway A'. In each of the members B there is an opening 
between the top and bottom portions thereof. A bracket arm, a5, is 
fixed to the framework of the machine, and extend^ into this opening 
in the vertically recîprocating member. The core or électrode-holding 
rod, E, is fixed to this bracket arm, and extends therefrom downward 
through a hole in the lower part, "b," of the vertically reciprocating 
member, and this core-holding rod has on its lower i end the spring 
fingers, "e." In each a rotatable sleeve, D, is supported by the lovy^er 
part of the vertically reciprocating member. The tamping bars, d', 
are secured to this sleeve ; and suitable mechanism, which has not 
béen reproduced in thèse figures, is provided for turning this slfteve 
slowly as thè member, B, movesiup and down, carrying with it the 
sleeve anfi tamping bars. It is jiecessary that the opening in the 
vertically reciprocating member sl^all be So long, measured from top 
to bottom, that the brackets, a5, will not be struck by either the upper 
or lower part of sâid member as it Tnoves up and down. Complain- 
ant's patent was. for a combinatioij ôf coacting parts of which one was 
a vertically reciprocating member: called a "cross-head," and oi a 
form as shown in the figure. The tçrm "cross-head" was doubtless 
unhappily applied. It was the form bf mechanism occurring to the 
patentées, whereby vertically reciprocating.motion could be transmitted 
to the tamping bars, but I cannot thinli that there waS' any other 
thought in the mind of the inventor than that such a well-known thing 
as vertically reciprocating motion was to be used in combination with 
the other éléments, and that the most obvious fbrm of applying that 
motion, to , wit, by something in the nature or substance of a cross- 
head, would; naturally be used. I do not think t^at thé form of apply- 
ing the vertically reciprocating motion was important, or that it is 
the essence of thepatented invention. If so, it was easy to dififeren- 
tiate: it as the défendant has done by what is called a "shaft." This 
required' no inventive skill. The term "shaft'* ' descrîbes defendant's 
vertically reciprocating member even more loosely than "cross-head" 
describes complainant's. The latter has a visible, if not a functioKal, 
resemblance to a "cross-head." It required a vivid imagination to 
describe the former as a "shaft." 

The two devices in ail of their essential parts are the same. Be- 
ing of thàt ' opinion, I think a discussion of the occurrences pending 
the application for complainant's patent unnecessary. If my theory 
of the invention and of the identity of the two machines is correct, 
there is nothing in the disclaimers referred to which afïects the patcn- 
tee's rights in this case. 

A decree may be entered for an injunction and accounting. 



BBNBOW-BRAMMBE MFG. CX>. V. BIOHMOND OEDAB W0BK8. 161 

BENBOW-BEAMMER MFG. CO. v. RIOHMOND CEDAR WORKS et al. 

(Circuit Court, N. D. Illinois, E. D. February 6, 1908.) 

No. 28,245. 

Patents— Infbinoement—Means fob Opebating Washino Machines. 

ïhe Schroeder patent. No. 535,465, for means for operating washing 
machines, bas for the essentlal élément In the combinatlon shown a slid- 
Ing cylinder on the operating shaf t, through which cylinder alone motion 
Is communicated to such sbaft, and Is not Infrlnged by a machine having 
no such cylinder, but in whlch the teeth or coga are mounted directly 
on the shaft. 

In Equity. 

See 149 Fed. 430. 

Poole & Brown (Taylor E. Brown, of counsel), for complainant. 
Bulkley & Durand, Charles C. Bulkley, and C. D. Davis, for de- 
fendants. 

KOHLSAAT, Circuit Judge. This cause is now on final hearing 
on bill to restrain infringement of claim 1 of patent No. 535,465, grant- 
ed to John Schroeder, March 13, 1895, for "new and useful improve- 
ments in means for operating washing machines." The. claim reads as 
follows, viz. : 

"1. An operating shaft haring a rotary reciprocating motion, a cylinder 
placed upon the shaft and having a sliding movement thereon, and through 
which cylinder motion is alone communicated to the shaft, and a double row 
of teeth or cogs upon the cylinder extending at an angle to the shaft, eom- 
bined with a driving shaft having means for revolving it attacbed to one 
end, and a wheel for engaging the teeth on the cylinder at the other, the 
driving shaft being driven continuously In one direction, substantlally as 
shown." 

Heretofore a motion for a preliminary injunction was denied upon 
the ground that infringement was not shown. The claim in suit is 
for a mechanical movement. The drawings and spécifications asso- 
ciate it with a washing machine. There seems to be no indefinitene s in 
the claim, however, and therefore no necessity for looking to the draw- 
ings and spécifications for elucidation. The device is capable of adap- 
tation to any use calling for reciprocating rotary motion. There does 
not appear to be any basis for the statement of complainant's expert 
that the characteristic feature of the device consists in its application 
to the stirrer shaft of a rotary washing machine. In Brammer v. 
Schroeder, 106 Fed. 918, 46 C. C. A. 41, the United States Circuit 
Court of Appeals for the Eighth Circuit, in construing the clairrt in 
suit says : 

"Appellee simply claims to be the inventor of the means employed for 
effeeting this action of the stlrrer-shaft, and not the functlon of washing 
clothes in a tub by the backward and forward révolution of the stirrer- 
head, and. In this connection, It will be observed that the claims of the patent 
in suit are drawn simply to cover sald means, and that the language of 
thèse claims does not limit the combinatlon bf éléments embodied thereln 
to washing machines." 

It appears that the application for a patent was referred by the 
Patent Office to division 12, and classified under "Machine Eléments," 
159 F.— 11 
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and not under washing machines. It also appears that original daims 
1 and 3 call for a pronged hook at the lower end of the operating shaft 
or post. Thèse daims were canceled, as being no part of the inven- 
tion. The daim in suit calls for (1) a stationary or fixed horizontal 
driving shaft, having means for revolving same at its outer end; (3) 
a wheel or cog at or about its inner end for engaging teeth upon cylin- 
der; (3) a cylinder mounted upon an operating post and having a 
vertical sliding movement thereon, and also having a double row of 
teeth or cogs meshing with the teeth of the cog at the end of the driv- 
ing shaft, in such a manner as to secure a reciprocating rotary move- 
ment of the cylinder; (4) a vertical operating post made square or 
angular so as to lock with the reciprocating rotary cylinder, from 
which it in turn takes its reciprocating rotary motion, itself remaining 
vertically stationary. 

The alleged infringing device comprises (1) a horizontal floating 
driving arm, having means for revolving it at its outer end ; (3) a wheel 
or cog at its inner end for engaging teeth upon an operating post; 
(3) a vertically stationary operating post provided with teeth or a cog 
integrally therewith for engagement with the teeth or cog at the inner 
end of the floating driving shaft in such a manner as to secure a 
reciprocating rotary motion of the operating post. 

In both devices the driving shaft is always moved in a straightfor- 
ward direction. Means for securing a reciprocating rotary movement 
from a straightforward actuation of a driving shaft is very old. It 
is plainly set out as mechanical movement No. 371 in the book entitled 
"507 Mechanical Movements," in évidence. It also is shown in Eng- 
lish patent to Morris of August 30, 1875, for washing machines and 
churns, and in the patent to Charles Danforth, February 18, 1841, for 
improvement in makiiig cotton roping, and in the patent to F. L. 
Palmer for a mechanical movement, granted September 3, 1884. It 
is also found in many other patents cited. The idea is no longer novel. 
Only the means for accomplishing this is hère involved. In the book 
"507 Mechanical Movements," No. 371 aforesaid is thus described: 

"The large w-heel la toothed on both faces, and an alternatlng circulât mo- 
tion Is produced by the uniform révolution of the plnion, whlch passes from 
one side of the wheel to the other through an openlng on the left of the 
figure." 

This is substantially defendant's device. Some modification of the 
movement is required to adapt it to the production of reciprocating 
rotary motion in an upright, vertically stationary operating post, such 
as the upward extension of the post, adjustment of guides, enlarge- 
ment of teeth, etc., but, as said in Brammer v. Schroeder, supra : 

"Thèse are mère détails of construction; mère means of union. * ♦ * 
They are not substantlve constituent éléments of the combination described 
and claimed by the appelles. They are not essential éléments of that com- 
bination." 

Given said movement No. 371 and the Morris & Danforth pat- 
ents above referred to, and it would require only ordinary mechani- 
cal skill to adapt said movement No. 371 to produce the reciprocal 
rotary motion of defendant's device upon an upright operating post. 
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Complainant's mechanical movement is nôt shown in said book of 
movements, and, so far as shown, is new in the art. As said in claim 
1 in suit, this cylinder alone imparts motion to the operating shaft. 
It is an élément of the claim in suit which intervenes the driving cog 
and the driven post. There is no serious contention as to the valid- 
ity of the patent in suit. It has been sustained by the Circuit Court 
of Appeals for the Eighth Circuit in Brammer v. Schroeder, supra, 
by Judge Shiras in the same case (C. C.) 98 Fed. 880-886, by Judge 
Seaman in Benbow-Brammer Mfg. Co. v. Simpson Mfg. Co. (C. C.) 
132 Fed. 614, by Judge Ray in Benbow-Brammer Mfg. Co. v. Hef- 
fron-Tanner Co. (C. C.) 144 Fed. 429, and by Judges Finkelnburg 
and Dyer of the Eastern District of Missouri in Benbow-Brammer 
Mfg. Co. V. Wayne Mfg. Co. (C. C.) 157 Fed. 559. That fact may be 
conceded for the purposes of this hearing. An examination of thèse 
cases discloses the fact that each of the parties found to be infringers 
in the first three cases named was using complainant's sliding cylin- 
der. With regard to the two opinions last named, it should be said 
that the character of the infringement is not set out, but, inasmuch 
as the décisions rest entirely upon the said opinion of the Eighth 
Circuit Court of Appeals, the fact is deemed fairly deduced. This 
last-named case (106 Fed. 918, 46 C. C. A. 41) is cited with approval 
by Judge Seaman. That court sets out at considérable length in a 
number of places in its opinion the features of the patent in suit 
which are deemed by the court to constitute patentable novelty. At 
page 924 of 106 Fed., at page 47 of 46 C. C. A., it is said: 

"The only real question is whether or not the spool-shaped gear-bearlng 
cylinder of Brammer is the mechanical équivalent of the cog-bearing cylin- 
der of Sehroeder." 

And again, at page 926 of 106 Fed., at page 49 of 46 C. C. A. : 

"Now, what was the principle of Schroeder's invention? What was the 
advance in the progress of the art which his combinatlon marked? What 
was the peculiar combinatlon of devices which distinguished hls from ail 
prior machines? It was the combinatlon of the sliding cog-bearing cylinder, 
by which alone the reciprocating rotary motion was imparted to the operat- 
ing shaft, with the old and familiar éléments of his combinatlon. The history 
of the prior art has been searehed in vain for any device or machine lu 
which a sliding actuating cylinder on the operating shaft, provided with 
cogs or cog wheels adapted to mesh with those of the driving wheel, is 
disclosed. The use of such a sliding cylinder to impart motion to the shaft, 
in comblnation with the other parts of this machine designated In the flrst 
claim of this patent, was new in the art" 

The appellee (Schroeder) "was not ignorant of the principle or 
mode of opération he was seeking to secure when he drew his spéci- 
fication and made his claim. They show that that was the peculiar 
principle or mode of opération which he described and sought to se- 
cure" ; and at page 927 of 106 Fed., at page 49 of 46 C. C. A. : 

"It is plain that the cog-bearing, actuating, sliding cylinder was the 
élément of this combinatlon whi'i embodied its principle and distinguished 
its mode of opération from those which preceded It This principle has 
been approprlated by appellant" 
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And again on page 927 of 106 Fed., on page 50 of 46 C. C. A. : 

"What Schroeder described and claimed hère was the cog-bearlng, actu- 
ating, sliding cyllnder in comblnation ; not the spécifie form of that cylinder 
which he described, nor ttie identieal means he pointed out to hold its cogs 
in mesh with the pinlon, but this tooth-bearing, actuating, sliding cyllnder 
in, comblnation with the driving shaft and pinion and the angular operating 
shaft of the washlng machine. He does not descrlbe the form of hls cyllnder 
as a part of hls invention. He does not claim it as such. He says in hls 
spécification: 'This cyllnder wlll preferably be made In the form hère 
shown ;' and this is to say, in efCect, that this is one of the forms In which 
this essential élément of the comblnation, the tooth-bearing, sliding cylinder, 
may be made." 

And again, page 938 of 106 Fed., page 51 of 46 C. C. A. : 

"The comblnation of the appellant contains the very principle of the 
appellee's invention; the new mode of opération which he conceived, de- 
scribed, and claimed in hls patent; the cog-bearing, sliding cylinder, by 
which alone motion Is imparted to the operating shaft, in comblnation with 
the angular shaft, the driving sliaft, and its pinlon. It contains overy élé- 
ment of the patented comblnation, except the sliding cyllnder, in the Identi- 
eal form described in the spécification of the appellee, and it contains the 
mechanical équivalent of the sliding cyllnder. Whlle the sliding cylinder 
of Brammer is not in the same form as that of Sehroeder, it is the same 
thing. It performs the same function and attains the same resuit, the im- 
parting of reeiprocating rotary motion to the shaft, by the same mode of 
opération, and as this principle and mode of opération were new, so far 
as is diselosed by this record, in the art to which the patent of Sehroeder 
relates, his cylinder falls wlthln the fair meanlng of the term 'mechanical 
équivalent,' and It should be applied to the comblnation In suit" 

Complainant's counsel in the Eighth Circuit case uses the follow- 
ing language, vîz. : 

"It is therefore urgently insisted and contended for in behalf of appellee 
that appellant is estopped, by ail rules of logic and law, from now denylng 
that said cylinder is absolutely and without question new and original with 
Sehroeder. 

"Even, however, if appellant's admission were not avallable to establish 
to this court's satisfaction the novelty and orlginality of this 'cylinder I,' 
the possession of thèse qualitiès is certainly not disproved by the prior art 
In évidence. In tlie whole batch of twenty-two patents introduced in évi- 
dence by défendant, and antedating the Sehroeder patent. No. 535,465, not one 
shows the 'Cyllnder I,' and nowhere in the voluminous bWefs submltted in 
appellant's behalf do eounsel clalm such anticipation." 

In the same case complainant's expert says: 

"From my examlnation of the prior art as set out in my direct déposition, 
it is évident that that part of the comt)ination described as, 'A cyllnder 
placed upon the shaft and having à sliding movement thereon, and through 
whleh cyllnder motion is alone communieated to the shaft, and a double row 
of teeth or cogs upon the cylinder extending at an angle to the shaft,' is 
novel in the sensé of the patent law, as none of the prior patents show such 
a construction." 

From the above quotations it seems entirely logical to conclude that 
the distinguishing feature of the patent in suit is the sliding cylin- 
der. But complainant insists that defendant's device may fairly be 
claimed by it as an équivalent; that a vertically stationary operating 
shaft actuated by a vertically moving cylinder, having teeth meshing 
with and driven by, a horizontal stationary shaft, is the full équivalent 
of a vertically stationary operating shaft having teeth intégral there- 
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with, mesliing with the teeth upon a floating drîving shaft, the latter 
being a mère reversai of the parts of the former; citing Consolidated 
Fastener Company v. Hays, 100 Fed. 984, 41 C. C. A. 142, and many 
well-known other cases. But is there a mère reversai of the parts 
hère? If complainant's cog had been made intégral with its operat- 
ing post, the latter would hâve been alternately raised and lowered, 
and the resuit would hâve been to destroy its efficiency, especially in 
connection with washing machines, by reason of the lifting and lower- 
ing motion of the stirrer head. The essential élément of complain- 
ant's patent is utterly foreign to defendant's device. If, as contended 
by complainant, defendant's device is so plainly an équivalent of that 
in suit, why did it net occur to complainant? That it is just as ef- 
fective and much simpler than that of the patent in- suit, is very évi- 
dent, for it cuts out the most essential élément of the latter. If, in 
view of the prior art above referred to, complainant has a valid pat- 
ent, its novelty must be found in the use of the sliding cylinder, as 
its distinguishing élément. This défendant does not employ. The 
bill must therefore be dismissed for want of equity. 



TTSSOWSKI V. THAYBR et al. 

(Circuit Cîourt, N. D. Illinois, E. D. February 6, 1908.) 

No. 26,798. 

Patents— Aggeeqation op Old Devices— Pyeogbaphic Tooi.. 

The Tyssowski patent, No. 727,034^ for a pyrographic tool, "comprising 
a eombined pyrographic point and a scorcher," covers a mère assembling 
In one implement of two distinct déviées of the prior art, not capable ç>t 
conjoint use, and each of whlch maintains Its autonomy and worlts tn- 
dependently of the other in its accustomed manner, and having no In- 
fluence on the other or its opération, and is void as a mère aggregation 
and for lacis of novelty. The scorching device, If conceded validity, must 
in View of the prior art be llmited to a tapering nozzle, and Is not In- 
fringed by one In which the Inner walls are parallel. 

In Equity. 

Joseph G. Tyssowski and George Kolb, for complainant 
Brown & Williams and Charles A. Brown, for défendant. 

KOHLSAAT, Circuit Judge. The bill herein was filed to restrain 
défendants from infringing claim 3 of patent No. 727,034, granted to 
Z. N. Tyssowski, May 5, 1903, for a pyrographic tool. The claim reads 
as follows, viz. : 

"3. A tool for pyrographic worli, comprising a eombined pyrographic point 
and a scorcher, said pyrographic point consisting of a hollow, pointed Instru- 
ment adapted to be brought into direct contact with the material opéra ted on, 
and having an interior combustion-chamber by wliich It may be heatèd to 
incandescence, and said scorcher consisting of a nozzle having a passage-way 
through it of such limlted cross-section as to malntain the pressure and tem- 
pérature of the escaplng gases, whereby a bot fine jet of escaping gases, at 
charring température, from the conibustlon-chamber may be projected with 
précision, substantialiy as descrlbed." 
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The sole contention arises with regard to a nozzle or nipple raised 
at a right angle to the tool, through which a hot jet of escaping gas 
from the combustion-chamber of the tool may be accurately applied 
to char or shade any desired object. The patent calls for a combina- 
tion tool, having a burning or etching point at its end, and this nozzle 
opening somewhere back of the end. There is no co-operative relation 
between the etching end and the nozzle. They are both supplied with 
beat from the same source. They are not capable of use at the same 
time. They constitute, in f act, a device containing two separate imple- 
ments of the prior art in one handle, much as in the lead pencil and tack 
hammer, with the différence that they are both supplied with beat from 
one heating plant. They still are two distinct tools, having the several 
prior art functions of each, and made effective in the same way, when 
used separately. The etching end of the tool of the prior art is identical 
with that of the patent in suit. In most of the tools of the prior art an 
opening through the wall of the combustion-chamber without any noz- 
zle serves to provide a vent for the gases and a means for scorching, 
charring, or shading the object to be manipulated. Thèse still consti'- 
(ute a large percentage of the tools in actual use. The opening is made 
■arge for coarse work and small for fine work. There is also to be 
lound in the prior art the combination of the etching end and a nozzle 
adjusted to the scorching vent. 

In the patent granted to Beach December 13, 1898, for a thermo- 
cauter-lancet, the spécification, lines 54 to 65, p. 1, reads: 

"The improvements consist, lastly, in the provision, at the exhaust-oriflce 
by which the products of combustion are emitted from the combustion- 
chamber, of an adjustable jet-nozzle l)y which the blast products of combus- 
tion may be so directed with regard to the work or point of application of 
the instrument that the fumes artsihg from the charring of the substance 
operated on may be carrled away by the induced current, and prevented from 
iBCommoding the Visual or respiratory organs of the operator." 

Complainant's nozzle is longer than that of Beach, and calls for what 
the patentée terms, "a fine issuing channel at its delivery end and is 
preferably made tapering at its inlét." At lines 45 to 78, p. 2, of the 
spécification in suit, he says : 

"In my Invention the size of the duct or channel-way In the nozzle must be 
very small or fine In relation to the outlet from the combustion-chamber or the 
combustion-chamber itself, s6 that there shall be malntalned up to the point 
of final Issue, and tven beyond it, a proper compression and concentration of 
the hot gases, so as to malntain, conserve, and utUize their scorching tempéra- 
ture, without which no useful efiCect can be obtained. This effect is perfectly 
attained in my laterally-projectlng concentrating-nozzle, and while I prêter the 
tapering duct within the same smallest at the outer end I do not conflue my- 
self to this tapering form of duct or passageway, It being only important that 
the Issulng-orlfice Itself should be of such limlted cross-section as to malntain 
the compression of the gases and thelr scorching température and at the same 
time Bo eoncentrate the energy of the fine hot escaping stream as to give It 
locallzatlon for purposes of delineation and with the tool at a distance from 
the work far enough away to enable the operator to see the work while it Is 
in progress of exécution. 

"It is to be dlstiuctly' understood that while I hâve described varions pre- 
ferred forms of my invention 1 do not llmit myself thereby In any way, but 
conslder as falllng within my Invention any structure which may be inàuded 
withia the scope of the appended clalma." 
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Some of the witnesses say they can do any kind of work with the 
mère orifice in the combustion-chamber wall, by varying the size of the 
orifice. Some prefer the nozzle because they can thereby better see 
the article worked on, It is in évidence for défendants that the alleged 
infringing device does not constitute 1 per cent, of their trade in thèse 
tools. 

Défendants charge both invalidity and noninfringement upon the 
grounds (1) that the device of the patent is a mère aggregation; (3) 
that défendants' nozzle is not the device of the patent in suit. From 
what has been said before, it is évident that claim 1 describes a mère 
assembling in one implement of two distinct devices of the prior art, 
each of which maintains its autonomy and viforks independently of the 
other in its accustomed manner, and having no influence upon the oth- 
er or its opération. It comes fairly within the ruie laid down in Reck- 
endorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719 ; Pickering v. McCul- 
lough, 104 U. S. 318, 26 L. Ed. 749 ; National Cash Register Co. v. 
American Cash Register Co., 53 Fed. 371, 3 C. C. A. 559. 

As to infringement, unless complainant's device is limited to a taper- 
ing nozzle, it would seem to be fairly covered by the Beach patent. It 
is admitted that the inner walls of défendants' nozzle are parallel, viz., 
they do not taper. Whether or not the nozzle is made of so small a 
cross-section as to restrict the outward flow of hot gas is not made 
plain. There can hardly be said to be any patentable novelty, in view 
of the prior art, in lengthening the nozzle of the Beach patent to cor- 
respond with that of défendant. As the matter stands, there is nothing 
in the record deemed sufficient to overcome the judgment of the court 
on the application for preliminary injunction, and the bill is dismissed 
for want of equity. 



AMERICAN SDLPHITE PULP CO. v. GREAT NORTHERN PAPER CO. 

(Circuit Court, D. Maine. February 7, 190S.) 

No. 616. 

Patents— Suit for Infhingement— Injunction. 

On application for a preliminary Injunction to restrain the use of struc- 
tures alleged to Infrlnge a patent whIch had but a few weeks to run de- 
nied, and considération of tbe claimed rigbt of complainant to a perpétuai 
Injunction against sucti particular structures on the ground that they 
were built with knowledge of the patent, and that it had been sustalned 
and were piratical, postponed until final hearing, there being no claim 
that défendant was Insolvent, and it appearing that the Injunction would 
subject it to great inconvenience and loss. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, |§ 489- 
495.] 

In Equity. Suit for infringement of patent. On application for pre- 
liminary injunction. 

Benner & Foster, for complainant. 
Bird & Bradley, for respondent. 

PUTNAM, Circuit Judge. This is an application for a temporary in- 
junctio:% based on the same patent which was sustained by fixe Circuit 
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Court of Appeals for this circuit in American Sulphite Pulp Co. v. 
Howland Falls Pulp Co., 80 Fed. 395, 25 C. C. A. 500, by an opinion 
passed' down on April 16, 1897. The bill was filed on December 3, 
1907, and an application for a temporary injunction was filed practical- 
ly with the bill. The patent expires on January 27, 1908. In connec- 
tion with the filing of the application for a temporary injunction, the 
complainant filed a pétition for a sùbpœna to take testimony of certain 
witnesses before the case was at issue. On hearing that application, the 
court was strongly impressed to the efïect that it was hardly worth 
while to go into a long investigation for the purpose of obtaining an 
interlocutory injunction for so short a period as the time between the 
filing of the bill and the date of the expiration of the patent. The sub- 
ject-matter was digesters set up in mills for producing chemical pulp ; 
and the complainant urged on the court that the alleged infringing 
digesters were installed by the respondent corporation with fuU knowl- 
edge that the patent had been sustained, were clearly infringing, and 
therefore piratical, so that, within certain judicial décisions cited by 
the complainaat, thèse spécifie digesters were subject to a perpétuai re- 
straint on' the ground that they would always be piratical, notwith- 
standing the complainant would not be entitled to an injunction of a 
gênerai character extending beyond the 27th of January, 1908. There- 
fore, in order that the issue might be fuUy met, at the suggestion of 
the court, the complainant filed a new application for a temporary in- 
junction, setting out its case in ail respects from its point of view; and 
the respondent excepted to the application, thus raising directly the 
question whether, on any case the complainant could state, a tem- 
porary injunction should be grànted. 

On the one side, it is plain that it is the duty of this court to hold 
that the complainant's patent is valid, and to be construed as broadly as 
stated by the Circuit Court of Appeals for this circuit in the case cited. 
On the other hand, it is apparent from the complainant's application, 
and also in the District of Maine it is a matter of common knowledge, 
that the digesters referred to are of great size, costly, the installation 
is permanent in its character, and the loss which would arise from a 
temporary injunction would be so very large that the respondent would 
be compelled to make with the complainant almost any terms the com- 
plainant might demand. In other words, a temporary injunction, if 
imprudently granted, would unjustly put the respondent at the mercy 
of the complainant so far as thèse digesters are concerned. 

Under the circumstances, we hâve now concluded to postpone ail con- 
sidération of the merits of the claim of the complainant with référence 
to his right as to thë particular digesters in question until final hearing. 
It is undoubtedly true, as we hâve said, that even for présent purposes 
the patent must be held to be vâlid, and must receive a broad construc- 
tion; but the respondent dénies infringement, and that is always to 
some extent an open question. Also, it is far from certain that the posi- 
tion taken by the complainant with référence to its right as against the 
existing digesters is sustained, either by the principles of law or by the 
authorities. Therefore thé record is very far from presenting at tho 
présent time a case in which the rights of the complainant are fore- 
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closed against the respondent, as they may be on a final hearing if the 
positions of the complainant are then sustained. 

Under the circumstances, therefore, the court is pressed, as it is or- 
dinarily pressed on matters of temporary injunctions, with a balancing 
of inconvenience. If the présent application is granted, it is plain that 
the inconvenience to the respondent would be so great as to amount to 
a very gross injustice if it turns out that the injunction was imprudent- 
ly issued; while, under the circumstances, it is also plain that there 
would in no event be any great loss accruing to the complainant pending 
the time required for a thorough investigation of ail of the questions in- 
volved. In addition to that, there is no suggestion to the efïect that the 
respondent is not entirely solvent, so there is no reason for supposing 
that, in any event, the complainant could ultimately be imperiled. 

In the particulars to which we refer, the case is not so strong in favor 
of the complainant as was Westinghouse Air Brake Co. v. Burton 
Stock Car Co., 70 Fed. 619, 17 C. C. A. 430, decided in this circuit 
on September 13, 1895, by a judgment which was sustained on appeal. 
The références there made at page 621, consisting of décisions by Judge 
John Lowell, fully sustained the conclusion which this court then reach- 
ed, and demanded the resuit which we now announce. 

The application of the complainant for a temporary injunction, filed 
on January 27, 1908, is denied. 

Note.— Since the announcement of this opinion we hâve been enabled to refer to Pun t. 
Lumberman's Crédit Ass'n, 209 U. S. 20, 23, 28 Sup. Ct. 335, 62 h. Ed. — . 



CURTIS V. HUMPHREY. 

(Circuit Court, N. D. Illinois. E. D. February 15, 1908.) 

No. 28,210. 

Patents— iNFRiNGEMENT—AtrioMATic Ego Boiler. 

The Curtîs patent, No. 557,192, for an automatic egg boUer, construed, 
and held not Infringed. 

In Equity. On final hearing. 

Paul Synnestvedt, for complainant. 
Higdon & Longan, for défendant. 

KOHLSAAT, Circuit Judge. Complainant seeks to enjoin în- 
fringement of claims 1 and 4 of patent No. 557,192, granted to him 
on March 31, 1896, for an improvement in automatic egg boilers, 
which read as foUows, viz. : 

"1. In an apparatus for regulating chronometrically the treatment of sub- 
stances, the combinatlon of an attachment or holder for an objeet to be 
moved or withdrawn; a movlng or withdrawing devlce; a chronometrically- 
operated dotent; and means for engaging the detent wlth the withdrawing 
device during a given period of lis movement and releasing the same at the 
terminatlon of such period — substantially as set forth." 

"4. The comblnation of a cord or chain suspending at one end a substance 
to be treated, and at the other connected to a normally active retracting 
device, with a shaft in chronometrie rotation, and means for engaging the 
cord or chain with the shaft during any desired number of incréments of 
the shaft rotation and releasing It when said incréments are completed, sub- 
stantially as set forth." 
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The language of the daims is inaccurate, so much so that the mean- 
ing of the référence tp thé means for securing chronometric movement 
enters largely into the discussion of the case. Claim 1, it will be seen, 
calls for a "chronometrically-ôperated detent"; and claim 4 includes 
"a shaft in chronometric rotation." In both instances référence is 
had to the means whereby thé desired time for treatment of the ob- 
ject in hand is secured. Strictly speaking, there is no detent. Com- 
plainant's clock is an independent device, having its own spring, its 
ovvn escapement, and the other éléments of a common clock. The 
shaft, said to be in chronometric rotation, is impelled or rotated by 
weights. For the purpose of regulating the rotation of the shaft, it 
is connected by a somewhat intricate device with the movement or 
Works of the clock. A cog upon the shaft meshes with the cog upon 
the post, which brings the two moyements — i. e., that of the clock and 
that of the weight-operated shaft— into combination. The resuit is 
a checking or slowing up of the shaft rotation. The clock throvi's 
the braking élément into action, but not until the speed of the shaft 
rotation calls its services into play. By an ingénions adaptation of 
the clock movement to the shaft movement, the latter is then permitted 
to proceed chronometrically ; that is, in a measured speed as to time. 
This shaft carries upon it as many cogs or pinions as desired — i. e., 
one for each egg-boiling outfit — which cogs severally mesh with the 
teeth or ribs upon its respective weighted rack-bar forming a part 
of the suspending chain. The measured rotation of the shaft permits 
each ratchet to descend with even steps until its teeth hâve ail passed 
below its respective cog, when, being then unrestrained, the weight 
drops and lifts the cooking bucket, located back of a puUey at the 
other end of the chain, out of the water. The time consumed by the 
rack-bar in passing by the cog is determined by the length of that 
portion of the rack-bar extending above the cog or pinion; that is, 
if the top of the rack-bar or ratchet is only one notch above the shaft 
pinion, it will be freed in half the time it would take to free it if it 
were two notches above the pinion, and so on. Three or four, or even 
more, cooking buckets may be operated from the same shaft; each 
varying in time from the others: The combination checking device 
of the shaft and clock automatically adjusts itself with référence to 
the variation caused by increasing or decreasing the number of weights. 
The time required in each case to withdraw the bucket from the 
water is under the control of the operator by manually adjusting the 
ratchet or rack-bar directly, or by employing a graduated device pro- 
vided for that purpose. 

Defendânt's device employs no independent clock movement. It 
does include gears and escapement similar to clock works. Thèse are 
operated directly by the weights. The chronometric movement of 
the rack-bar is secured by means of the escapement which gives a 
measured action to i^e. gear, which in turn controls the speed of the 
cog or pinion, which engages with a rack-bar in practically the same 
way as in the patent in suit. Each gear movement lias its separate 
cooking outfit. There is no allowance made for variation in the 
weights. The time desired for treafing the article to be dealt with 
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is regulated much as in complainant's device. Thus it will be seen 
it lacks (1) the indépendant clock movement of complainant and (2) 
the elaborate automatic brake appliance thereof, and in their place 
has (1) the weight-actuated clock-Hke gear and (3) the escapement- 
regulated cog or pinion and rack-bar; so that the différence, if any, 
between the two, rests in their several means for chronometric rotation 
of their rack-bar engaging cog or pinion. 

If complainant were a pioneer in the application of clock-like gear 
to devices for securing chronometric régulation of withdrawing ap- 
paratus, there might be some justification for its claim of equivalency. 
Such, however, is not the case. It is distinctly shown in the O'Brien 
patent, No. 284,051, granted August 28, 1883, for an automatic egg 
boiler. It is there used in a chronometrical charge of a detent in 
combination with a spring instead of a weight. It is also seen in the 
Weissenborn patent. No. 125,362, granted April 12, 1872, for a ma- 
chine for varnishing or coloring lead pencils and other articles. This 
patent employs a device much like that of défendant; i. e., a weight- 
operated gear. Indeed, such movements are common in the prior 
art. Undoubtedly, complainant must be limited to the particular de- 
sign of its patent. The absence, in defendant's apparatus, of a de- 
vice corresponding to the brake shown and described in the Curtis 
patent, and the dissimilarity of the remaining éléments, clearly dififer- 
entiate it from complainant's device. Thus construed, défendant does 
not infringe. 

The bill is therefore dismissed for want of equity. 



NEW JERSEY PATENT CO. et al. v. SOHAEFFBB. 

(Circuit Court, E. D. Penusylvanla. February 24, 1908.) 

No. 7. 

1. Patents— Infeingement—Persons Ijable. 

Where an infringement of a patent is brought about by n concert of 
action between a licensee and others, ail engaged directly and Intentional- 
ly became joint infrlngers. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, §§ 457- 
459.] 

2. Same— Kesteictions on Licenses— Validity. 

The owner of a patent may fix a minimum price at which his Ucensees 
may sell the patented article at retail to the public, and a violation of the 
llcense by the licensee is an infringement. 

3. Same— INEEINGEMENT— Violation op Resteictions on Sale op Patented 

Article. 

Complainant, as exclusive licensee to manufacture and sell a patented 
article, sold the same only to Jobbers under contracts which bound them 
to sell only at certain prices and only to licensed retail dealers who were 
required by contract to sell to the public only at certain prices, the llcense 
to be forfelted by the breach of such restrictions. Défendant procured 
another to become a licensee and to purchase the articles and sell the 
same to him in violation of the llcense contract, and défendant resold to 
the public at less than the price flxed by such contract. Held, that such 
sales were an infringement of the patent. 
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In Equity. On final hearing. 
See 144 Fed. 437. 

Delos Holden, Frank L. Dyer, and Charles N. Butler, for com- 
plainants. 

John H. Fow, for respondent. 

HOLIvAND, District Judge. This is a suit to restrain the infringe- 
ment of letters patent, No. 783,37S, and for an accounting. The com- 
plainants are the New Jersey Patent Company, a corporation of New 
Jersey, to which the patent was granted as the assignée of the in- 
ventor, and which holds the légal title to the patent, and the National 
Phonograph Company, another New Jersey corporation, which holds 
the exclusive right to manufacture, use, and sell throughout the United 
States phonograph records embodying the invention of the patent. The 
patent covers a composition comprising a metallic soap and a hard 
wax added thereto, adapted for the manufacture of phonographic re- 
cords. Thèse records are manufactùred and sold to jobbers and retail 
dealers under the trade-name of "Edison Records," "Edison Standard 
Records," or "Edison Gold Moulded Records" by the National Phono- 
graph Company through a selling agreement which they hâve adopted 
and incorporated in a license which ail jobbers and retailers are requir- 
éd to secure from the company. Thèse licenses and agreements are 
the same for ail, requiring every jobber to agrée to sell thèse records 
at certain priées fixed in the agreement, and only to licensed retail deal- 
ers, and the agreement which the company has with the retailer re- 
stricts his right to sell at retail for less than 35 cents apiece. The 
licensee is required to observe other conditions, and both the jobber and 
the retail dealer stipulate, among other things, that : 

"AU Edison phonographs, records, and blanks are covered by United States 
patents, and are sold under the condition that the license to use and vend 
them, implied from such sale, is dépendent on the observance by the vendee 
of ail the foregoing conditions ; upon the breach of any of sald conditions 
the license to use or vend said phonographs, records, and blanks Immediately 
ceases, and any vendor or user thereaf ter becomes an infringer of said patents, 
and may be proceeded against by suit for Injunction or damages, or both." 

Each record is encased in a box or carton, upon which is printed, 
in prominent tj'pe, a notice that : 

"This record is sold by the National Phonograph Company upon the con- 
dition that It shall not be sold to an unauthorized dealer or used for dupli- 
cation, or that it shall not be sold or ofEered for sale by the original, or any 
subséquent purchaser (except by an authorized jobber to an authorized retail 
dealer) for less than thirty-flve cents apiece. 

"Upon any breach of said condition, the license to use and vend the record, 
implied from such sale, immediately terminâtes." 

In his answer he swore that "the records sold by him and offered for 
sale, about wMch the complaint is made, were purchased from owners 
6f phonographs who, after hàving used the same, sold them to him, 
or exchanged them for others, that he was practically a dealer in sec- 
ondhand records," and, further, that "he never aided or assisted any 
other person in the violation ofany contract made with the complain- 
ants." Thèse statements are untflie, and his testimony at thé first 
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exammation was directed to the support of thèse allégations. It sub- 
sequently developed that he had induced Dyer to procure a retail li- 
cense, for the purpose of enabling him to secure new records at a 
priée less thati he could purchase them from jobbers or from the Com- 
pany, and that he did sell new records, obtained in this manner, at less 
than licensed retailers were permitted by the company to dispose of 
them to the public. The évidence shows that he purchased secondhand 
records from the owners of phonographs and disposed of them at such 
figures as he was able to secure. With this, however, we hâve no 
concern. The bill charges the défendant with an infringement of the 
patent, in that the défendant has sold thèse records in violation of the 
restrictions contained in their form of license and the notice upon the 
box or carton in which the records are encased, and the évidence in 
the cause fully establishes the truth of thèse allégations. True, he act- 
ed through his représentative Dyer, in whose name the license was 
secured, but he is the responsible party. He disposed of the records 
of the complainant company to the public in direct violation of the re- 
strictions contained in their retail license. It is true he did not hold 
a license from the complainants, but his représentative did. Dyer was 
a retail licensee who, in direct violation of the agreement, sold to de- 
fendant records at a price which made him an infringer, and the de- 
fendant secured his records from Dyer by inducing him to avoid his 
license and inf ringe the patent. In so doing, the défendant became the 
infringer himself. Where an infringement of a patent is brought 
about by concert of action between a défendant and complainants' li- 
censee, ail engaged directly and intentionally become joint infringers. 
Heaton, etc., Button, etc., Ce. v. Eurêka Specialty Co., 77 Fed. 288, 
25 C. C. A. 267, 35 L. R. A. 728; Wells, etc., Co. v. Abraham (C. C.) 
146 Fed. 190, and Id., 149 Fed. 408, 79 C. C. A. 228. If they are 
«mpowered, under the patent laws, to place such restrictions upon 
the sale of the invention, the complainants are entitled to an order 
restraining the défendant and requiring him to account. Thèse cori- 
tracts restraining the right of licensees to sell upon certain conditions 
hâve been before the courts in a number of instances, and the last to 
which my attention has been called was upon a jobbers' agreement to. 
sell only at certain priées. Th.ç défendant sold the patented article at 
a price less than those agreed upon and to retail dealers who had not 
signed the agreement prescribed for retailers. The Circuit Court dis- 
missed the bill on the ground that such agreements could not be up- 
held even though the article of merchandise was covered by patents; 
The Circuit Court of Appeals for the Eighth Circuit, in the case of 
National Phonograph Company v. Schlegel, 128 Fed. 733, 64 C. C. A. 
594, reversed the Circuit Court, and held that the restrictions placed 
upon the jobbers in the sale of their invention was valid and would 
be upheld by the courts. 

The patentée has an exclusive monopoly of the right to manufac- 
ture, use, and sell the patented article. Thèse substantive rights to 
manufacture, use, and sell may be granted tpgether or separately, and 
subject'to such restrictions iri each case as the patentée may see fit to 
impose. He may..limit the minimum price àt which his licensee may 
sell atretail to the public, and a violation of the license \yy the latter 
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is an infringement. Victor Talking Machine Company v. The Pair, 
123 Fed. 424, 61 C. C. A. 58 ; National Phonograph Co. v. Schlegel, 
supra ; Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 154 
Fed. 358, 83 C. C. A. 336. 

This record shows that the défendant has been engaged in selling the 
complainants' records in violation of the restrictions which it placed 
upon retail dealers, and a perpétuai injunction will be awarded re- 
straining him from infringing the complainants' right in this par- 
ticular. 

Let a decree be entered accordingly. 



FRANK V. SUTHON. 

(Circuit Court, B. D. Louislana. ■ January 20, 1908.) 

No. 13,517. 

1. Négligence — Defective Pbemises—Statutes— Application— "Neighboes 

OB Passengebs." 

Louisiana Rev. Clv. Code, art. 670, provides that every one Is bound 
to keep his buildings In repalr So that nelthei" ail nor any part of the 
materlal composing them may Injure the "neighbors or passengers" under 
penalty of ail losses and damages that may resuit from the owner's nég- 
ligence in such respect. Held applicable only to persons "outside" the 
building, such as neighbors or passèrs-by Injured by the fall, of the build- 
ing or some part thereof, and does not apply to persons lawfully In the 
building as guests, tenants, etc. 

2. SaME— ASiSUMED RiSK. 

The owner of a building Is not llable for Injuries to a person by reason 
of a defect thereln -where notwithstanding the person Injured was warn- 
ed of the danger, he voluntarlly placed himself In a dangerous position, 
and thereby sustalned the injury complained of. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Neligence. § 
86.] 

3. Same—Stattjtes— Construction— "RuiN." 

Louisiana Rev. Civ. Code, art 2322, déclares that the owner of a build- 
ing is answerable for the damage occasioned by its "ruin" when this Is 
caused by neglect to repair It, or when It is the result of a vice In Its 
original construction. Held, that the term "ruin," as so used, means the 
collapse, falllng, or glving way of the whole or of some part of the build- 
ing whereby some person is injured. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, p. 
6271.] 

4 Same— DEFENSES— CoNTEiBxrroBT Négligence. 

Contributory négligence of the person Injured Is a complète défense to 
the owner of a building sued under Louisiana Bev. Clv. Code, art. 2322, 
providing that such owner is answerable for the damage occasioned by 
the ruin of a building caused by his neglect to repalr or vice in original 
construction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 87, Négligence, §§ 
83-85.] 

6. LANDLOBn AND TENANT— DEFECTIVE PEEMISES— INJUEIES TO ROOMEBS— LlA- 
BILITÏ OF LaNDLOBD. 

Défendant rented a building to certain tenants who used It as a room- 
ing house and rented rooms thereln to plaintiff's husband. PlalntlfC who 
lived wlth her husband, on one occasion walked to the back gallery on tlie 
second floor to throw out some water, and, as she placed her hand on the 
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top rail of the balustrade to steady herself, the rail suddenly gave way 
because of Ita rotten and defective condition, and plaintiffl was preclpi- 
tated to the pavement below and injured. Held, that défendant was lia- 
ble for such injuries under Rev. Civ. Code La. art. 2322, providing that 
the owner of a building is answerable for damage occasioned by Its niln 
vi'hen caused by neglect to repair or vice in its original construction, nei- 
ther the tenant nor plaintiff's husband being under any obligation to make 
repairs. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 32, Landlord and 
Tenant, §§ 629-633.] 

Frank E. Rainold, for plaintiff. 

Zengel, Thomas & Suthon, for défendant. 

SAUNDERS, District Judge. The plaintiff hereîn allèges that the 
défendant owns a house in this city — 2212 Canal street — which he 
leases to Mr. and Mrs. Wenger, and that they use the house as a 
boarding and lodging house, and keep a sign posted in a conspicuous 
place near the entrance, reading, "Furnished Rooms." That Mr. S. 
O. Frank, the husband of petitioner, engaged rooms on the second floor 
of this building in March, 1907, and that petitioner and her husband 
moved into and occupied said rooms. That on April 4, 1907, at or about 
4 o'clock p. m., petitioner walked along the back gallery on the second 
story of said house carrying a basin of dirty water which she intended 
to throw into the back yard as there was no provision in the house for 
emptying the slops. That she walked to the end of the gallery and 
threw the water from the basin, and, as she did so, placed her hand on 
the top rail of the balustrade of the gallery for the purpose of steady- 
ing herself, and thereupon the top rail suddenly and unexpectedly 
gave way, petitioner falling from said gallery on the second story to 
the pavement below, a distance of about 16 feet, and was terribly in- 
jured by the fall. Further averring the nature and extent of her in- 
juries, petitioner then allèges that the top rail of the said balustrade 
fell because of its rotten condition, and particularly because of the rot- 
ten condition of the ends of the rail, and the rotten and rusty condi- 
tion of the nails by which this top rail was fastened to the decayed and 
rotten upright posts, "which decayed and rotten and defective condi- 
tion of said railing and balustrade and posts made a véritable death 
trap to any one who might take hold of or lean on or against the same, 
although said railing and balustrade was constructed to prevent and 
protect persons using the gallery from falling theref rom, and they 
would hâve fulfilled the purpose of their construction, and the acci- 
dent to petitioner would not hâve occurred, had said railing and bal- 
ustrade and posts been in good condition." "Now petitioner avers that 
said railing and balustrade and posts had never been repaired since its 
érection, and that the same were old and in need of repairs, and that 
the owner of the building is answerable for the damages occasioned by 
their ruin, because the accident was due to his neglect to repair said 
balustrade and railing and posts, and keep the same in good serviceable 
condition, and it was through his fault, and his wanton and reckless 
disregard of the saf ety and lif e of any person who might walk upon or 
use said gallery, that the accident occurred, and said accident was due 
to his négligence alone." To this pétition the défendant interposes the 
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exception of no cause of action. He insists that îf the plaintiff has a 
cause of action against àny one, it is against the lessees, Mr. and Mrs. 
Weriger. 

The Civil Code of Louisiana contains two articles which deal direct- 
ly with the liability of the owner of a building to persons injured by 
either its defective condition or its defective construction. The first 
of thèse articles reads as follows : 

"Art. 670. Every one Is bound to keep hls buildings in repalr, so that nei- 
ther ail, nor any part of the raaterial coniposlng them may injure the nelghbors 
or passengers, under the jxinalty of ail losses and damages which may resuit 
from the neglect of the owner in that respect." 

This article, it seems to me, was clearly intended to regulate the lia- 
bility pf the owner of a building in damages to his neighbors, or to 
pàssers-by, where thèse are injured by the fall of ail or any part of the 
building; that is, the article deals with a particular case of the lia- 
bility in damages of the owner of a building, to persons outside the 
building who are injured by the fall of the building, or of some part 
thè'reof. 

! In the case of McConnell v. Lemley, 48 La. Ann. 1433, 20 South. 
887, 34 L. R. A. 609, 55 Am. Stl Rep. 319, the Suprême Court of Loui- 
siana held that, under the rule est^blished in article 670, the guests of 
the tenant had no claim in damages against the owner of a building for 
injuries they sustained from the fall of part of the building (the front 
gallery) while they were in the building as guests, of the tenant. The 
facts of the case, however, do not seem to hâve required any such ex- 
pression of opinion by the court. A number of persons were calling 
one evening at the house of a Mr. Burgess. A ère engine passed in 
front of the house, and some 10 or 12 of the guests rushed out on the 
gallery to look at the passing engine. The gallery gave way and pre- 
cipitated the guests to the sidewalk, and in this fall, Miss McConnell's 
leg was broken. She sued the owner of the house for damages, al- 
leging that the collapse of the gallery was due to its dilapidated and 
ruinous condition, and to the neglect of the landlord to keep it in prop- 
er repair. The court say : 

"The cause of the falllng of the gallery was fully proved. It was rotten 
to such an extent that no repairs could hâve made It safe." 

The court then reviews the applicatory authorities and concludes 
that the owner of the building is liable to only neighbors and passers- 
by, who may be injured by the fall of the building or any part thereof, 
and not to persons in the house as guests or licensees of the tenant. 
And it was intimated that guests or visitors injured by the fall of the 
building had their recourse against the tenant only. If the décision 
in the McConnell Case correctly states the law of Louisiana as to the 
liabiHty of the owner of a building to guests, visitors, or licensees of 
the tenant, who are injured by the dilapidation of the building while 
they are therein, the exception of no cause of action interposed by the 
défendant in this case would hâve to be sustained. But the dicta in the 
opinion of the court on this subject'Were not called for by the facts in 
that case, and hâve since been éxif)ressly deçlared by the Suprême 
Court of Louisiana not to bé a corî-ect statement of the law. In the 
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opinion in the McConnell Case, the court say that the proof at the 
trial of the case showed: 

"That the gallery was not in a condition to stand this unusual strain (the 
rushing eut of ten or twelve guests thereon) is not denied, but on the coutrary 
was generally known among the guests, and that durlng tlie course of the even- 
Ing that the accident happened the visitors were warned and admonished 
to desist from dancing, as the gallery would not stand the strain it would pro- 
duce; that, notwithstanding that warning, the guests rushed out on the gal- 
lery when the flre bell rang, causing it to give way and fall beneath their 
accumulated weight, causing the injury complained of to the plalntiffi's daugh- 
ter." 

After discussing and stating the law as to the liability of the owner 
to guests, visitors, or licensees of the tenant, the opinion concludes as 

follows : 

. "But in any event the évidence satisfies our minds that the défendant, as 
owner of the huilding, bas exonerated himself from liability by making ail 
the repairs whlch he supposed to be necessary to the safety and seeurity of the 
building ; and, If any fault there was on his part, the tenant and his guests 
contributed. In some degree, to the accident, by not desisting from rushing 
out upon the gallery as they did after having been warned of the danger of 
dancing on it." 

On the statement of facts made in the opinion of the Suprême Court, 
the judgment in favor of the défendant (the owner) in the McConnell 
Case was clearly correct. The plaintiff was a guest or visitor of the 
tenant of the house, and while in the house was warned not to go on 
the gallery as it was in a dilapidated condition and might fall. She dis- 
regarded this warning and with other visitors went suddenly on the 
gallery and by her weight and that of her companions, and by the im- 
petus and jarring of their movements caused the very collapse of the 
danger of which she had been warned. Her own imprudence brought 
the accident upon her. Conceding that the owner was under an obli- 
gation, as to her, to keep the gallery safe, still, when she knew it was 
unsafe and very likely to fall, and had been expressly told not to go on 
it, if she chose to go on it and expose herself to the chance of a fall, 
she had no right to incur this danger at the risk of the owner. The 
judgment rejecting her demand for damages against the owner was 
therefore manifestly correct. 

Now let us see if the Suprême Court of Louisiana has not repudiated 
the statement in the opinion in the McConnell Case that the owner of 
a building is under no liability to visitors, guests, or licensees of the 
tenant for injuries they sustain by reason of the dilapidation, ruin, and 
fall of the building or some part thereof. The cases subséquent to 
McConnell v. Lemley, involving the liability of the owner of a build- 
ing to persons lawfully in the same and there injured by the fall of the 
building, or of some part thereof, are Schoppel v. Daly, 113 La, 803, 36 
South 322, 104 Am. St. Rep. 453 ; Brodtman v. Finerty, 116 La. 1103, 
41 South. 329 ; Blanchi v. Del Valle, 117 La. 587, 42 South. 148 ; and 
Christadoro v. Van Behren's Heirs, 119 La. 1035, 44 South. 852. The 
décisions in. ail of thèse cases are, made to dépend chiefly on the appli- 
cation of article 2322, Rev, Civ. Code, to the spécial facts in each case. 
That article reads: 
159 F.— 12 
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"Art. 2322. The owner of a building Is answerable for the damage occa- 
sioned by Its ruln, when this Is caused by neglect to repair It, or when it is 
the resuit of a vice in its original coustruction." 

This article deals with the liability of the owner generally, and to 
ail persons whatsoever ; its provisions apply both to persons within 
and to persons without the building. By the term "ruin of a building" 
is meant the collapse, the fall, or the giving way of the whole or of 
some part of the building whereby some one is injured. Article 3333 
provides, in substance, that any person whatsoever, injured by the "ruin" 
of a building, may hold the owner of that building liable in damages, 
if the "ruin" which caused the injury was attributable to neglect to re- 
pair or to original defective construction. But, as in most other cases 
where the law déclares that specified conduct of one person, resulting 
in injury to another, shall be deemed faulty conduct and shall render 
the person so in fault liable in damages to the person injured, it is 
always open to the person so made liable to show that, in a particular 
case, the légal cause of the injury was not the defendant's fault, but 
the plaintifï's own neglect to take due and reasonable care of himself 
in a given and known state of facts. Accordingly, the owner will es- 
cape liability if he shows that the injured plaintiff knew of the partic- 
ular danger arising from the neglect to repair or original defect in 
construction, and yet with full knowledge of such danger, unneces- 
sarily and recklessly exposed himself to the risk of being injured by 
that danger. The cases above cited ail recognize the prima facie lia- 
bility of the owner, and the inquiry in each case was whether the facts 
shown constituted a défense to such prima facie liability. 

In Schoppel v. Daly, 113 La. 301, 36 South. 333, the facts were as 
follows : The tenant's wif e fell through the floor of the building which 
gave way on account of its rotten condition. She was badly injured, 
and sued the owner to recover damages. In her pétition she averred 
that the lessor was bound to keep the house in good order and condi- 
tion, and to guarantee against ail defects and vices. She further al- 
leged that the defects which caused the fall were such as only an archi- 
tect or builder could hâve discovered; and that she was ignorant of 
the rotten and dangerous condition of the floor, and was herself with- 
out fault or négligence. Défendant filed the exception of no cause of 
action, which was finally overruled, and the plaintifï recovered a judg- 
ment. This judgment was affirmed by the Suprême Court, though 
the sum awarded by the lower court was slightly reduced. 

In the opinion affirming the judgment in favor of thé wife, the 
Suprême Court, after stating that the action was not brought under 
article 3695, Rev. Civ. Code, which imposes on the lessor the obliga- 
tion of guaranteeing the lessee against the vices and defects of the 
thing leased, goes on to say : 

"The action Is one ex delicto for personal Injuries to the wife. The exist- 
ence of contractual relations between two parties Is no bar to a rlght for dam- 
ages for a tort committed pendlng the contract, though the contract may more 
or less affect their righte. Torts are often connected with or founded on 
contracts. Ballew v. Andrus, Ex'r. 10 La. 219. The husband is not suing 
in the suit for damages for personal injuries to the wife. She Is herself the 
plalntifC suing on that cause of action. She Is certalnly authorized to do so. 
* * * The évidence does not flx with certaintj' whether Mrs. Beecher (the 
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plalntiff) or her husband was the lessee of the proijerty. As no mention Is 
made of thelr being separate In property, we présume that her husband was 
the lessee, and that her occupancy of a portion of the property for a notion 
store was through his permission. Her right to damages for personal Injuries 
is distinct from his right to recover damages by reason of his contractual 
relations, as lessee, with Mrs. Daly. The eontract of lease evldenced the 
faet that she was lawfully on the premlses. We do not accède to the proposi- 
tion that the liabllity of the owner of buildings for injuries resultlng from 
their defectlFe condition is limlted to neighbors and passers-by upon the 
Street; that it does not extend to persons who may be lawfully withln the 
same. * • • Whatever may bave been the cause, the faet Itself remains 
that the floorlng dld glve way under Mrs. Beecher's (plaintiff's) weight, and 
should not and conld not hâve done so had the floorlng and joists been In prop- 
er condition." 

I gather from this décision that the tenant's wife was held entitled 
to recover damages from the owner and lessor of the building, be- 
cause her demand was based on tort, and not on her husband's contract 
of lease ; and the def ect that caused the accident was concealed and the 
plaintiff knew nothing of it, and she was not therefore chargeable 
with any contributory négligence which, if it had existed, might hâve 
defeated her claim. The court say that under the lease she was law- 
fully on the premises by reason of her husband's consent. And -she 
was apparently considered to hâve the same rights against the owner 
which any one else, lawfully on the premises, would hâve had. Under 
the facts of the Schoppel Case the court held that it was not incumbent 
on the husband, as tenant, to make any repairs. It was, therefore, not 
necessary for the court in that case to express any opinion on the ques- 
tion whether, if such repairs had been due by the husband, as tenant, 
that circumstance would hâve defeated the right of the wife, or of any 
one else, lawfully on the premises, to recover damages from the owner. 
Though the court do not refer to the McConnell Case, the doctrine of 
that case as to the nonliability of the owner to persons lawfully in the 
house is obviously overruled. The case clearly establishes the right 
of any one, even the tenant's wife, lawfully in the house, to re- 
cover from the owner damages caused by the "ruin" or rotten condition 
of the house, unless the owner can establish some contractual relation 
between himself and plaintiff, or some fault in the plaintiff which 
would defeat his prima facie right of recovery. 

The next case in order of time was that of Brodtman v. Finerty, 116 
L,a. 1103, 41 South. 339. This suit, also, was one by the wife of the 
tenant. She was attempting to close a blind of one of the rooms, when 
the hinges upholding the blind broke and the blind fell on her right 
hand and crushed it badly. The pétition alleged that the hinges had 
been broken for a number of months, and that the landlord had been 
requested to make, and had promised to make, the necessary repairs. 
The exception of no cause of action was filed by the défendant to this 
pétition and was maintained both in the lower court and in the Su- 
prême Court, The Suprême Court say : 

"The repairs required were the most ordlnary repairs and dld not grow out 
of the vices and serlous defects which are mentioned in article 2695 of the Civil 
Ctode." 
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The repair required in this case (to the blinds) was one of those 
trifling and ordinary repairs which the law (Rev. Civ. Code, art. 3716) 
expressly provides shall be made by the tenant and not by the owner. 
The owner was net therefore in fault or anyways culpable in not mak- 
ing a repair which the law required his tenant to make. But the plain- 
tiff was çlearly chargeable with négligence in attempting to move a 
blind, resting as she knew, on a broken hinge and which was likely 
to fall at any moment. Under thesë circumstances it was not possible 
that the plaintiff could recovèr, The court, it is true, does seem to put 
its rejection of the wife's claim partly onthe ground that the husband 
had not made the repair, and that she could not recover for that rea- 
son, as he could not hâve recovered. But as the judgment was cpr- 
rect on the ground of the wife's contributory négligence, the opinion 
can hardly be ciled in support of the view that the contractual rela- 
tions and duties oî the husband, as tenant, will defeat the wife's claim 
for damages whenever they woùld, for the same accident, defeat the 
husband's claim. The opinion also reverts to the doctrine of McGon- 
nell v; Lemley, as if it had not been overruled in the Schoppel v. Daly 
Casé. 

The next case, Blanchi v. Del Valle, 117 La. 587, 42 South. 148, is 
also a case in which the tenant's wife sued for damages sustained by 
her, by reason of the dilapidated condition of the rented building. 
The floor of the building became rotted to such an extent that there 
were several holes in it. The plaintifif alleged that her foot slipped 
through one of thèse holes in February, and again the same accident 
Dccurred to her in July. The resulting injury was trifling. The 
court say : 

"There was nothlng permanent about the Injury; there was an abrasion 
of the skin ; nothing was broken or seripusly affected ; it was painfui for a 
short time, but nothing serions came of it. In order to recoyer an amount for 
damages, it should be made. to appéar with reasonable certainty that the 
party has sufCered serions damages ;' it should not be a slight, temporary hurt. 
The testimony has not Impressed us as presenting a case sufflclently grave to 
allow damages." 

Further on, the court gives the follôwing as the reason why the wife 
could not recover : 

"There was want of care and attention. It amounts to contributory nég- 
ligence, which prevents recovery. Moreover, the tenant and the tenant's wife 
should hâve avoided the danger, which was apparent" 

And again they say : 

"The defécts were apparent, and the wife knew ail about them. None the 
less, she placed her foot on the spot she should hâve avoided. Both acts 
which resulted in the accidents were acts of inadvertence." 

Clearly the judgment rejecting the wife's demand for damages for 
an injury which seems to hâve been utterly trivial, and which was in- 
curred by her own négligence, was inévitable.' But the court âgaîn 
gives us an additional reason— that the wife was barred by the négli- 
gence of the husband. They say: 

"The right of the tenant to make repairs under circumstances of thig case 
is clearly set forth in Seudder v. Paulding, 4 Rob. 430. • ♦ ♦ The hus- 
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band could hâve so acted as to hâve prevented the Injury. Hls act of omis- 
fllon bars the wlte from recoverlng." 

The décision of the case, as I hâve just shown, did not require any 
expression of opinion on this point, and this statement of the court 
must be regarded as obiter, especially as the court in other parts of the 
opinion reaches conclusions which seem inconsistent with holding the 
wife barred by the husband's failure to make the repairs. 

At the trial of the case in the lower court, the husband was offered 
as a witness to testify in favor of his wife. His testimony was ex- 
cluded, and in sustaining the judgment on this point, the court refer to 
the Louisiana statute, which forbids the husband to testify on behalf 
■of his wife except in matters wherein he acted as her agent. And the 
court held that the husband was not, in any sensé, the agent of the 
Avife in making the lease. The court say : 

"But ' a husband who becomes the tenaut of a house with a guaranty 
agalnst the vices and defects, does not act as the agent of the wife, and he 
Is not a compétent witness If an accident happens to her while oceupying the 
bouse with her. The accident Is a separate incident from the lease. * • • 
The husband became the lessor without further stipulation than that he was 
to be the lessor. His wife or any other member of hls family were not men- 
tloned in any way in matter of tlie lease ; there was nothing said alwut them. 
Tliere was no agency, and therefore the husband was not brought under the 
terms of the law which allows the husband when agent to testify regarding 
the acts of hls agency. She (the wife) was not a party to the lease." 

On principle, this last statement of the court seems to be correct. 
The wife could neither sue nor be sued on the contract of lease. She 
incurred no obligations, and acquired no rights under it. But her hus- 
band, as lessee, was entitled to invite her into the leased premises. 
Whatever may hâve been the contractual relations between the hus- 
band and the lessor, the wife was no party to those relations, and was 
not, in any manner, bound by them. The wife of a tenant is in the 
same situation as any other person lawfully on the premises, and has 
the same rights which any person, lawfully on the premises, would 
hâve. 

The last of the cases above referred to is the case of Christadoro 
V. Van Behren's Heirs, 119 La. 1035, 44 South. 852. In that the court, 
in criticising the décision of McConnell v. Lemley, 48 La. Ann. 1433, 
30 South. 887, 34 L. R. A. 609, 55 Am. St. Rep. 319, say : 

"We suspect the organ of the court in the Lemley Case understood this to 
mean that the responsibility imposed by article 1386 (our article 2322) is ab- 
solutely restricted to neighbors and passers-by — i. e., to those outside of the 
house — and does not extend to those Inside. But such is not the Idea In- 
tendéd to be conveyed. What is meant is slmply that the relations of those 
who hâve a contract are governed by the contract, aBd the relations of those 
wbo bave no contract are governed by the gênerai princlples of the law em- 
bodied in this and other articles of the Code. In other words, the Une of 
cleavage is between those who hâve, and those who hâve not, a contract, and 
not between those who are outside, and those who are inside, of the house." 

And in the syllabus by the court to this case, it is said : 

"McConnell v. Lemley, 48 lia. Ann. 1433, 20 South. 887, 34 L. E. A. 609, 
55 Am. St. Rep. 319, In so far as holding that the responsibility provided for 
by article 2322, Oiv. Code, Is restricted to neighbors and passengers, is over- 
ruled." 
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I think it is clearly the law, then, that the landlord and owner of the 
building is liable in damages to ail persons who are lawfully in his 
building for injuries sustained by them as the resuit of the dilapidated 
condition of the building; unless such persons are debarred from re- 
covering by reason of spécial contractual relations between themselves 
and the owner, or by reason of contributory négligence on the part of 
the persons injured, or other lawful défenses. 

The wife of the tenant is net debarred from recovering by reason of 
the fact that her husband is the tenant. His tenancy créâtes no con- 
tractual relations of any kind between her and the owner. The wife, 
therefore, can recover, unless her claim is defeated by proof of contrib- 
utory négligence on her part. A fortiori are thèse conclusions true of 
the wîfe of a mère roomer. The roomer has no right to make repairs, 
either as against the lessee or against the owner of the building. It is, 
therefore, no négligence of his not to make repairs. 

Further, it seems to be the unquestioned law that even the lessee is 
under no obligation to make repairs, and is not in fault for not making 
repairs when the defects are concealed or nonapparent, and I cannot 
infer from the averments of the pétition in this case that the defects 
were apparent or known to the plaintiff in this case, or to anybody else. 
It is a matter of common observation that boards about a house will 
rot on the inside while the outside affords no indication of the existence 
or extent of the decay on the inside. 

For the reasons given, the exception of no cause of action must be 
overruled, and the défendant must file his answer. 



I/YNCH V. CHBW. 

(District Oonrt, E. D. Pennsylvanla. January 31, 1908.) 

No. 43. 

1. TowAGE— Repaies to Tcjg — ^Liability of Hieeb. 

Where respondent hired a tug, and agreed to pay the eost of shortenlng^ 
its stack In order that It might pass under a certain bridge, whereupon 
the tug was taken to a shipyard, where repairs were made on her, for 
which a charge of $30 was made, Including the shortening of the stack, 
and the évidence did not show the value of the separate Items, an allow- 
ance of $15 only would be made against respondent for shortening the 
stack. 

2. Salvage— PuMPiNG Baege— Fault. 

Respondent n^ligently sent a barge In an imseaworthy condition on a 
voyage In tow of llbelant's tug. The barge was saved from slnklng during 
the voyage wlth the aid of pumps ; but when she reached her dock llbelant 
abandoned her, whereupon she Immedlately sank, and llbelant thereafter 
pumped her out at respondent's request Eeld that, since both llbelant 
and respondent were at fault, llbelant was only entltled to charge one- 
half of the reasonable cost of such service. 

[Ed. Note. — Awards In fédéral courts, see note to The Lamlngton, 30 C. 
O. A. 280.] 

S. Same— TOWING. 

Where a barge sank because of the négligence of both llbelant and re- 
spondent, and after llbelant had pumped the water from her he towed the 
barge to a shipyard for repairs, which were needed, before she sank, llbel- 
ant was entltled to recover the eost of the towlng. 
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4. TOWAGE— REPAIH3 TO TUG— DeLAT. 

Where respondent hired a tug and consented that she be sent to a sbip- 
yard to hâve her stack lowered, respondent was entitled to an allowance 
for delay, both of the tug and barges, occasioned by other work on the 
tug, done for the master's Individual beneflt. 

5. Same— Compensation— Impbopeb Navigation. 

The birer of a tug is entitled to an allowance for delay caused by the 
tug's running aground b«cause of an error In navigation. 

6. Same— Injuey to Barge— Evidence of Damage. 

The birer of a tug was not entitled to an allowance for damages to a 
barge by a collision with the bridge wbile in charge of the tug, where 
there was no évidence from which the money value of the injury could be 
estimated. 

In Admiralty. 

Willard M. Harris, for libelant. 
Stanley Williamson, for respondent. 

J. B. McPHERSON, District Judge. This action in personam was 
begun by process of foreign attachment against two persons wiio 
were averred to be partners, but it is now conceded that the suit 
should hâve been against Stille C. Chew only, and recovery is sought 
against him alone. The libelant's claim is for a total made up of sev- 
eral items, some of which are admitted, while others are in contro- 
versy. As a further défense, the respondent is urging several counter- 
claims, and upon the whole case asks for a money decree in his fa- 
vor. It will therefore be necessary to examine the items in dispute, 
and détermine separately how far each should be allowed. 

The libelant is the master of the tug Clarksville, and was employed 
by the respondent in September, 1906, iîrst, to tow by the week at 
a specified rate, and afterward to tow by the trip upon several oc- 
casions. It is agreed that the libelant is entitled to charge $545 on 
account of thèse engagements, and also that the respondent is en- 
titled to a crédit of $431, so thât the inquiry begins with a conceded 
balance of $114 in favor of the libelant. He asks for a further al- 
lowance of three items amounting to $75, ail of which are in dispute. 
The first item is $30, being two-thirds of the sum paid to Neafie & 
Levy's Shipyard for work done upon the tug. The bill is not pro- 
duced, but it appears that part of the work was shortening the 
smokestake so that the tug could go under a certain bridge on the 
way to Swedesboro. The respondent agreed that the stack should 
be shortened, and promised to pay the cost. The shipyard's bill was 
$30 but this included a charge for other work that was done at the 
same time upon the tug for the libelant's benefit alone. The testi- 
mony does not enable me to separate the items precisely, but I think 
that the libelant should not be allowed upon this account more than 
one-half the bill, or $15. 

The second item is $45, for 9 hours' pumping upon one of the re- 
spondent's barges, the Idella, under the foUowing circumstances : 
The barge had not been in good condition for several weeks at least, 
and this fact was well known to both parties. She leaked badly and 
needed constant attention. Nevertheless, she was loaded in Phila- 
delphia while thus unseaworthy, and was sent by her owner, . and 
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taken by the tug, upon a voyage down the Delaware river and up one 
of its tributary creeks to Swedesboro, where she arrived in saf ety, 
but sank at the wharf in half an hour afterward. During the voyage 
ihe was only saved from sinking by voluntary aid at the pumps giv- 
en by the master of another barge that was also in tow of the tug. 
When Swedesboro was reached, the barge was promptly deserted 
by her crew, a lad of 17, whom the respondent had put in charge of 
her before she left Philadelphia, and was deserted also by the libel- 
ant, who turned the tug aboût immediately and returned to the city, 
without giving the barge such attention as he must hâve known she 
badly needed. As already stated, she sank without delay, and had to 
be pumped out not long afterward. This service was rendered by the 
libelant at the respondent's request, and the charge of $45 — which 
seems to be at a reasonable rate — would be allowed if the tug had not 
been obviously at fault in deserting the barge under the circumstances 
just described. But the respondent was also at faiilt in sending the 
barge on a voyage in a leaking condition, and with no one of expé- 
rience to look âfter her — for the boy did little or nothing except make 
the voyage and then run away— and I think, therefore, it would be 
no more than just to require each of the parties to bear one-half the 
cost of pumping. 

The third item is $10 for towing the barge to Chester, where she 
was taken to be repaired after having been pumped out, and this I 
think should be allowed in full. There is no évidence that the re- 
pairs were made necessary by the sinking ; on the contrary, they 
were badly needed before she sank, and even before she left Phila- 
delphia the respondent had announced his intention to hâve the leaks 
attended to after the voyage should be completed. 

Allowing, therefore, $15, $32.50', and $10, making $47.50, for thèse 
three items, the libelant's account is increased to $161.50. 

Turning now to the respondent's counterclaims, it appears that 
one of the items, $55.50, is for the delay of the tug and two barges 
for a day and a half while the smokestack was being eut. This must 
be reduced. There is no satisfactory proof to justify a full allowance 
for delay of the barges, but I think there was a partial delay both of the 
tug and of the barges, due to the work that was done for the libel- 
ant's individual benefit. I think this may be fairly estimated at one- 
half the time (a day and a half) that was taken for the whole job, 
and that the respondent should hâve a crédit of $18.75, or three-fourths 
of the charter rate ($25 a day) that was paid for the tug, and a créd- 
it of $11 for the delay of the barges. 

Another item is for a half day's delay caused by the tug's running 
aground in Christiana creek. Prima facie, at least, the tug was at 
fault for this error in navigation, and the presumption of négligence 
or incapacity has not been satisfactorily rebutted. An allowance of 
$12.50 should, therefore, be made on this account, ànd an additional 
allowance of $9, compensation for delay of the barges. 

A third item is $18.50 for a half day's delay of the tug and two 
barges by running aground on another occasion in Raccoon creek, and 
for the reason already given this crédit should also be allowed. 

The fourth item is $100, which is claimed as damages caused by 
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the sinking of the Idella at Swedesboro; but except for the delay 
of two days there is nothing beyond the most vague and gênerai tes- 
timony upon this point, and for this reason I cannot allow more than 
$12. 

The last item is a second charge of $100, damages claimed to hâve 
been done to the Idella by collision with the railroad bridge at Swedes- 
boro, which is said to hâve been inflicted while she was in charge 
of the tug. If for présent purposes the tug's liability be assumed — 
and a good deal of reason for assuming it may be found in the li- 
belant's conflicting testimony upon this point — nevertheless I can make 
no allowance to the respondent, because he has furnished no évidence 
from which the money value of the injury can be estimated. Noth- 
ing was offered except some gênerai statements on page 37 of the 
respondent's testimony, and the following questions and answers on 
cross-examination (page 58) : 

"Q. How do you make up the damage of $100? 

"A. By the amount of damage done to her. 

"Q. Hâve you had her repaired? 

"A. Broken planks repaired. 

"Q. Hâve you got your bills for repairsî How do you say $100, when you 
hâve nothing to prove it? 

"A. I built the beat in the first place. I know her exact cost and paid many 
hundred dollars for repairs on her, as well as on many other barges. I know 
■exactly what it would cost. I consider that $100 is low." 

The respondent's crédits being $81.75, the balance due the libelant 
must be reduced to $79.7B, for which sum, with interest from the 
date of bringing the suit, a decree may be entered against Stille C. 
Chew. It is further ordered that the costs be equally divided be- 
tween the parties. 



UNITED STATES v. KERR. 

(District Court, B. D. Pennsylvania. February 7, 1908.) 

No. 17. 

1. Ceiminal Law— Pbeliminary Pboceedings— Fedebai Courts— Heaeino. 

While crlmlnal proeeedlngs in a fédéral court are ordinarily before a 
commissioner, in whlch a preliminary hearing Is afCorded the défendant, 
such proeeedlngs may be instituted by a United States attorney at bis 
discrétion by indictment, without previous arrest, blnding over, or léavô 
o( court; the défendant not being entitled as of rlght to a preliminary 
hearing. 

2. OOUETS — FEDERAL COURTS— BULES DP DECISIOiS— PBAOTICB IN STATE COURTS. 

The practice in the state courts in crimlnal cases to accord a person 
accused of an offense a preliminary hearing as of right is not authority in 
the fédéral courts sitting in such state. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 13, Courts, § 90&] 

Indictment. On motions in arrest of judgment and for new trial. 

The défendant was tried before Hon. John B. McPherson, at the December 
sessions of the District Court, upon an indictment containing nine counts, 
charglng hlm, under Rev. St. §§ 3891, 5467 [U. S. Comp. St. 1901, pp. 2657, 
3691], with having unlawfully delayed, embezzled, opened, and rlfled three 
certain registered letters, which had corne into his custody in the ordinary 
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course of his duties as a rural letter carrier attaclied to the post office at Dar- 
by, Pa. As to the flrst and third letters the Indlctment charged both delay- 
Ing (Rev. St. § 3891) and embezzling, etc. (Rev. St. § 5467). As to the second 
letter the indlctment contai ned but a single count for delaying. 

A motion to quash the indictment was based, inter alla, and as to certain 
counts, upon the contention that as to ail except the flrst three counts of the 
Indictment, relating to the flrst letter, the défendant had been unlawfuUy de- 
nied a preliminary hearing, and that the indictment had been sent before the 
grand jury without leave of court and wlthout prevlous warrant or binding 
over. This contention was again urged in support of the motion in arrest 
of judgment. Other questions of law were Involved In the case; but, as the 
same were not dlscussed In the opinion of the court, they are not set forth in 
this statement of the facts. 

The défendant was arrested at Ft. Slocum, N. T., upon a warrant of arrest 
issued by a United States commlssioner for the Southern district of New 
York, upon affldavit made by a postal inspector ; the affidavit and the warrant 
charging the ofCense of delay and opening with respect to the first letter only. 
ïhe défendant waived a hearing, and under Rev. St. § 1014 [U. S. Comp. St. 
1901, p. 716], was committed for trial in the Eastern district of Pennsylvania 
upon a warrant of removal signed by the District Judge, and based upon the 
same offense as alleged in the warrant of arrest. The commissloner's retuni 
was flled in the District Court on Friday, December 6th, three days prior 
to the opening of the December sessions of the District Court and the con- 
vening of the grand jury. 

Subsequently to the commissloner's return the United States attomey be- 
came informed of the simllar offenses alleged to hâve been committed dur- 
ing the same month as the first offense with respect to the two other letters, 
and counts coverlng thèse additlonal offenses were included in the indict- 
ment, which was presented to the grand jury on Tuesday, December 7th, and 
who returned a true bill on the following day. 

Défendant was called for trial on Thursday, and on the following Monday 
the jury rendered a verdict of gullty on ail counts, except those coverlng the 
embezzlement of the flrst letter. 

On Pebruary 15th, in conformity with the opinion hère reported, the dé- 
fendant was sentenced to imprisonment for a perlod of six months. 

J. Whitaker Thompson and Jasper Yeates Brinton, for the United 
States. 
V. Gilpin Robinson, for défendant. 

J. B. McPHERSON, District Judge (after stating the facts as 
above). Whatever may be said concerning the power of a grand 
jury in the Pennsylvania courts to find an indictment where the ac- 
cused has not had a previous hearing before a magistrate, it is clear 
that no such hearing is necessary in the fédéral courts. No doubt 
a prosecution before thèse tribunals is ordinarily begun in much the 
same way as in the criminal courts of the state. Information is laid 
before a commissioner, who hears the government's case and there- 
upon either discharges the accused or holds him to answer; but this 
preliminary examination is not essential as the fédéral authorities 
abundantly show. If the grand jury sees proper to act upon évidence 
that is brought to their attention, they may bring in a suitable indict- 
ment, although the charge is made for the first time by their finding, 
and although the accused has had no preliminary hearing. Appar- 
ently, the argument ofïered to support the motion in arrest of judg- 
ment fails to give due weight to the différence between the practice 
of the fédéral and the Pennsylvania courts in this respect, and ceases 
to be persuasive as soon as the distinction is clearly recognized. 
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The reasons for a new trial hâve also received considération, but 
I do not see how the verdict upon the McDonald charges, at least, 
can be properly set aside. The other two offenses are much less im- 
portant, but the conviction upon the charge groWing out of the Mc- 
Donald letter is a more serious matter. The testimony there _was 
squarely in conflict, but there was sufficient to convict if the jury 
believed the government's witnesses, and the verdict shows that 
belief was given to their account, and not to the defendant's. To 
détermine the credibility of witnesses being peculiarly within the prov- 
ince of the jury, and the testimony hère being in fair balance (to 
State the case most favorably for the défendant), there is no légal 
ground on which the court can interfère with the resuit. 

Both motions must be refused. Sentence will be imposed upon 
one or more of the counts numbered 5 to 9, inclusive. 



UNITED STATES v. WOOD. 

(District Court, D. New Jersey. October 21, 1907.? 

AiiENS— Chinesb Exclusion Aot— Indictment Against Masteb of Vessel 
Landing Ohinesb. 

Under the rule that, where a statute In deflning a crlminal offense States 
an exception, an indlctment for such offense must allège enough to show 
that the accused Is not wlthln the exception, an Indlctment under Act 
Sept. 13, 1888, c. 1015, § 9, 25 Stat. 478 [U. S. Cîomp. St 1901, p. 1316], 
which makes it a mlsdemeanor for the master of any vessel to knowlngly 
bring within the United States on said vessel and Innd or attempt to 
land any Chinese person "in contravention of the provisions of this act," 
must négative the exceptions stated In section 10 of tbe act 

On Demurrer to Indictment. 

John B. Vreeland, U. S. Atty. 

Convers & Kirlin (John M. Woolsey, of counsel), for défendant. 

CROSS, District Judge. The indictment in question contains two 
counts, and is based upon Act Sept. 13, 1888, c. 1015, § 9, 25 Stat. 
476 [U. S. Comp. St. 1901, p. 1316]. The material portion of the 
section above referred to is as follows: 

"That the màster of any vessel who shall knowlngly brlng wlthln the Unit- 
ed States on such vessel, and land or attempt to land, or permit to be landed 
any Chinese laborer or other Chinese person, In contravention of the provisions 
of this act, shall be deemed gullty of a mlsdemeanor," etc. 

It is clear that the section does not, in and of itself , fully describe 
a crime. It is not thereby made a crime knowlngly to bring into the 
United States on a vessel, and land or attempt to land, etc., a Chinese 
laborer or other Chinese person ; but the crime is made to consist in 
knowlngly bringing in and landing such Chinese laborer or person 
in contravention of the provisions of the act. Hère, then, we find an 
exception in the enacting clause of the statute. The crime is not fully 
defined by that clause; but we are compelled to look elsewhere to 
détermine what constitutes the crime therein referred to. In such 
cases good pleading requires that the indictment should allège enough 
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to show that the accused is not within the exception. The rule is 
différent when the crime is clearly defined in the enacting clause. 
Then an exception, whether found in a proviso or subséquent section 
of the act, need not be negatived ; but such exception may be shown 
by way of défense. The rule, as I understand it, is laid down in Unit- 
ed States V. Cook, 17 Wall. 168, 173, 21 L. Ed. 538, wherein the 
court says : 

'*Where a statute deflnlng an offense contains an exception, In the enacting 
clause of the statute, which is so Incorporated with the language deflnlng the 
offense that the ingrédients of the offense caunot be accurately and clearly 
descrlbed If the exception Is omltted, the rules of good pleadlng require that 
an indictment founded upon the statute must allège enough to show that the 
accused Is not within the exception ; but, if the language of the section defining 
the offense is so entirely separable from the exception that the ingrédient» 
eonstltutlng the offense may be accurately and clearly defined wlthout any 
référence to the exception, the pleader may safely omit any such refereneei 
as the matter contalned in the exception is matter of défense and must be 
shown by the accused. • • • Offenses created by statute, as well as of- 
fenses at common law, must be accurately and clearly descrlbed in an Indict- 
ment, and if they cannot be. In any case, wlthout an allégation that the ac- 
cused is not within an exception contalned in the statute deflnlng the offense, 
it is clear that no indictment founded upon the statute can be a good one which 
does not contaln such an allégation, as it Is universally true that no Indictment 
la sufflclent If It does not accurately and clearly allège ail the Ingrédients of 
which the offense is composed." 

There is much other pertinent matter to be found in this opinion, 
but to quote it ail would make this mémorandum unnecessarily prolix. 
Section 10 contains exceptions which, under the rule just stated. 
should hâve been negatived in the indictment. In Ledbetter v. United 
States, 170 U. S. 606, at the foot of page 610, 18 Sup. Ct. 774, at page 
775, 42 L. Ed. 1162, référence is made to an act in a section of which 
this language was used, "otherwise than as hereinafter provided," con- 
cerning which the court says, at the top of page 611 of 170 U. S., 
page 775 of 18 Sup. Ct. (42 L. Ed. 1162) : 

"The statute, by the use of the words 'otherwise than as hereinafter provid- 
ed,' thus Introduces an exception Info the gênerai words of the définition, an* 
it might be open to doubt whether an indictment which charged only the selllng 
or offering for sale In the language of this section should not also négative the 
fact that the sale was not within such exception. The gênerai rule Is that, 
while the pleader Is not bound to négative a proviso, he Is bound to aver that 
the défendant is not within any of the exceptions contalned In the enacting: 
clause of the statute." Maxwell Land Grant Co. v. Dawson, 151 U. S. 586,, 
605, 14 Sup. Ot. 458, 464, 38 L. Ed. 279. 

It is clear to my mind that both counts of this indictment are fatally 
defective, in that they do not négative the exceptions contalned in sec- 
tion 10. It is unnecessary to consider the other objections urged. 

The indictment will be quashed. 
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LAWRENCE JOHNSON & 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. November 12, 1907.) 

No. 4,615. 

CusTOMS DuTiES— Classification— Cabeetta Skins— "Wool." 

The growth on cabretta sklns Is dutiable as "wool," under Tarlff Act 
July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 182 [U. S. Comp. St. 1901, 
p. 1664]. 

[Ed. Note. — For other définitions, eee Words and Phrases, vol. 8, p. 
7515.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

This is an appeal by the importers from a décision of the Board 
of United States General Appraisers which sustained the classifi- 
cation by the collector of the importations in question, viz., the gro'yvth 
on cabretta skins, as wool, under the provisions in Schedule K, Tar- 
iff Act of July 24, 1897, c. 11, § 1, 30 Stat. 182 [U. S. Comp. St. 
1901, p. 1664]. The importers contend that it should hâve been ad- 
mitted free of duty together with the skins under paragraph 664 
of said Act, § 2, Free List, 30 Stat. 201 [U. S. Comp. St. 1901, p.. 
1688], relating to skins of ail kinds. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
D. Frank Uoyd, Asst. U. S. Atty. 

MARTIN, District Judge (orally). I regard this as a différent 
case from the former suit of the same importers (Lawrence Johnson 
& Co. V. U. S. [C. C] 140 Fed. 116) in that the growth on the skins 
in the case at bar is hère proven to be commercially known and un- 
derstood. This did not appear as a matter of proof in the former 
case. Otherwise, the two cases are exactly alike. The case in the 
United States Suprême Court (Goat & Sheepskin Import Company 
v. U. S., 206 U. S. 194, 37 Sup. Ct. 634, 51 L. Ed. 1023), cited by 
counsel for the importer, seems to hold that the commercial désigna- 
tion should govern ; and the comment of one of the General Appraisers 
herein would seem to bring this case within that rule, but a major- 
ity of the Board held the other way, and followed the décision of 
Lawrence Johnson & Co., supra. I do not regard the facts in the 
Goat & Sheepskin Import Co. Case, supra, decided in the Suprême 
Court, such as to be controlling of this case, and therefore I follow 
the Lawrence Johnson & Co. Case, notwithstanding the additional 
évidence adduced. The décision of the Board of General Appraisers 
is affirmed. 



WANGE V. PUBLIC SERVICE RT. CO. 

(Circuit Court, E. D. New York. January 25, 1908.) 

Reuoval of Causes— Jueisdiction Acqdibed— Service on Foeeign Cobpoba- 

TION. 

A suit against a corporation of another state cannot be malntalned in 
a fédéral court In the district of the plaintlff's résidence, where jurlsdie- 
tlon dépends on dlverslty of cltlzenship alone, where service was not made 
within the district of suit and défendant has no place of business thereln. 
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although It may hâve such place of business and be served In another dis- 
trict in the same state ; and wliere sncii a suit bas been properly remoyed 
into a fédéral court tbe service will be quasbed. 

On Motion to Set Aside Service. 

Martin T. Manton, for plaintiflf. 

Page, Crawford & Tuska, for défendant. 

CHATFIELD, District Judge. The plaintiff îs a résident of Kings 
county. The défendant is a corporation organized and operating in 
the State of New Jersey. Its only business in the state of New York 
is that it màintains a ticket agent in the borough of Manhattan for 
the purpose of disposing of surface car tickets on the New York side 
of the Hudson river. The action was begun in the Suprême Court 
of New York for the county of Kings, and has been removed to the 
United States Circuit Court in this district by the défendant, appear- 
ing specially. The défendant now moves to set aside the service. 

Under the authority of Goldey v. Morning News, 156 U. S. 518, 
15 Sup. Ct. 559, 39 h. Ed. 517, and Conley v. Mathieson Alkali Works, 
190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113, this application nlust 
be granted. It is unnecessary to détermine whether the corporation 
was doing business in the southern district of New York, or not. 
As was said in the case of Galveston, etc., Railway v. Gonzales, 151 U. 
S. 496, 14 Sup. Ct. 401, 38 L. Ed. 248, the provisions of section 740 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 587] 
andof Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, 
p. 508] , limit the jurisdiction for the purpose of bringing original suit in 
the fédéral court to the district of the résidence of the défendant, unless 
jurisdiction is based upon diversity of citizenship alone, in which case 
suit may be brought in either the district of the résidence of the 
plaintifï or that of the défendant. In this case suit was brought by 
a person residing in the county of Kings, and service must hâve been 
made upon the défendant within the district where said county is 
located. By the provisions of Act March 3, 1875, c. 137, 18 Stat. 
470, as amended by Act Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], removal must be had into the Eastern dis- 
trict of New York, which has and can hâve no jurisdiction, on the 
ground -ai diversity of citizenship alone, over a New Jersey corpora- 
tion doing business in some other district within the state of New York, 
unless service can be made within the district and unless business 
is being done by it therein. Case v. Smith, Lineaweaver & Co. (C. 
C.) 152 Fed. 730; Conley v. Mathieson Alkali Works, 190 U. S. 
406, 23 Sup. Ct. 728, 47 L. Ed. 1113; Goldey v. Morning News, 
156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 617. 

Inasmuch as the court has no jurisdiction, and as the case is prop- 
erly removable into the United States Circuit Court for this district, 
the service must be set aside. 
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THE LLOÎD SABAUDO v. CUBIOCIOTTI. 

(Circuit Court, B. D. Pennsylvanla. January 31, 1908.) 

No. 14. 

Ihjunction— Peeliminart Injunction— Geounds. 

A prellminary Injunction may properly be granted, where ail tliat is 
souglit is to restrain défendant from interferlng with complainant's busi- 
ness, pending final hiearing, by tlireatening its agents or attemptlng to 
Induce them not to act for complainant. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, §§ 
302-309.] 

In Equity. On motion for preliminary injunction. 

Wm. Draper Lewis and Crawford D. Hening, for complainant. 
Charles I. Cronin and Joseph Hill Brinton, for respondent. 

J. B. McPHERSON, District Judge. I can see no good objection 
to the form of interlocutory decree that is asked for by the complain- 
ant. It does the défendant no harm, for it only préserves the présent 
status until further hearing of the cause, without putting him to in- 
convenience or imposing upon him any burdensome obligation. Up- 
on this ground alone, therefore, I think it may properly be granted. 
Perhaps I might say also that the complainant's évidence was hardly 
sufficient in some important particulars, but I shall not dwell upon 
this subject now, as other évidence may be forthcoming hereafter. 

The clerk is directed to enter the following decree: 

And now, to wit, this 31st day of January, 1908; upon considération 
of the bill of complaint, and the évidence of the complainant and the 
défendant, and after hearing, it is 

Ordered and decreed that a preliminary injunction issue, restraining 
the défendant as an individual from further announcing, either pri- 
vately or publicly, to any or ail of complainant's booking agents in 
Philadelphia, that if they continue to sell the tickets of complainant 
they will be deprived of their positions as booking agents of any or ail 
of the transatlantic steamship Unes mentioned in the bill of complaint, 
or of any other transatlantic steamship company, and restraining the 
défendant as an individual from hereafter employing any threat, ar- 
gument, or persuasion, based upon a predicted loss of their positions 
as booking agents of any of the above-mentioned lines, to dissuade 
complainant's booking agents from continuing in the future to offer 
for* sale, and to sell, the tickets of the complainant. 



BRINCKEBHOEP v. HOLLAND TRUST CO. et aL 

ROOSEVELT et al. v. BRYANT et al. 

(Circuit Court, S. D. New Yoric February 5, 1908.) 

Equity — Parties— Intervention. 

In a suit by a stockholder against the corporation aiid another to set 
aside a transaction between the défendants by whlch the corporation dis- 
posed of property, on the ground of f raud and the gross négligence of its 
président and dlrectors, such président, although not made a party, may 
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properly be permltted to intervene and flle a crosg-bill meeting and con- 
trovertlng the allégations o£ the bill. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 19, Equity, §§ 275- 
279.] 

2. Subrogation— NEGLIGENCE of Agent— Eexmbursement of Pbincipai. fcb 

LOSS— SUBEOGATION OF AGENT. 

An agent who Is négligent In the management of the property of his 
principal and who Is compellèd to reimburse him will nevertheless be 
subrogated to the rights of th^ principal agalnst the one primarlly caus- 
ing the loss, unless he was not merely négligent, but his conduct was such 
that he Is not entltled to the considération of a court of equity. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Subrogation, | 4.] 

3. JuDQMENT— Pbrsons Conoujded— Coepoeations and Stockholdees— Judg- 

MENT AS BAE. 

A building association conveyed certain real estate which constltuted 
ail of its property to a trust company, receivlng in payment certain ne tes 
and securities pledged therefor, but also taking a mortgage on the prop- 
erty sold to guaranty the collection of the notes. This mortgage by agree- 
ment *as not recorded, and was afterward canceled pursuant to a résolu- 
tion pf the board of directors of the association, not authorized by the 
stockholders, on the unsecured agreement of the trust company to pay to 
the stocliholders of the association the par value of their Stoclî. The 
trust company became insolvent, not having compUed with such agree- 
ment, and, the association falling to realize on the notes and securities 
whlch it still held, a stockholder brought suit on behalf of himself and 
ail other stockholders agalnst the président, who was also a director and 
also président of the trust cOmpany, and recovered a decree agalnst him 
for the considération agreed to be paid by the trust company for the prop- 
erty, on the ground of the négligence of the défendant and the other 
directors in cancellng the mortgage, whlch decree the défendant pald. 
At the time of such decree the securities held by the association were in 
the hands of recelverg appolnted In a suit brought by the same stockhold- 
er agalnst the trust company lu another jurisdictlon, and the decree made 
no provision In respect to the same. Eeld, that such decree was tiot an 
adjudication of the right to such securities as between the défendant -af ter 
payment of the decree and the trust company which was not a party to 
the suit. . . 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 30, Judgment, § 1226.] 

4. Subrogation— GEOTTNDs—StFPriciENCY of Plbading. 

The défendant In such suit on payment of the decree was properly per- 
mltted to Intervene in the suit agalnst the trust company, and by cross- 
bill assert his right to be subrogated to the right of the trust company 
to the securities, which the latter as agalnst the association was entltled 
to bave returned, and his eross-bill showed a right to such subrogation as 
agalnst both the trust company and its credltors, who received the berieflt 
of the property received in exchange for the securities, where It alleged 
that hiB conduct In the transaction was not fraudulent, but merely nég- 
ligent, and that neither he nor any other of the offlcers or directors of 
either company personally proflted thereby. 

See 146 Fed. 203. 

Hearing on plea of défendants Samuel Bryant and James B. Van Woert, 
as recelvers of Holland Trust Company, to part of a bill of revivor and sup- 
plément flled by John E. Roosevelt, Robert B. Roosevelt, and Kenyon Fortes- 
cue, as executors, etc., of Robert B. Roosevelt, deceased, and also to a part 
of the cross-blll filed herein by Robert B. Roosevelt In his llfetlme, and also 
on plea of Holland Building Association to such blUs. Also, hearing on mo- 
tion by Holland Trust Company for withdrawal and vacatur by this court of 
the permission granted to Robert B. Roosevelt in his llfetlme and to his ex- 
ecutors, after his death, to Intervene in the original cause and answer and 
file a cross-blll. 
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Wellman, Gooch & Smyth (Herbert C. Smyth and Frédéric C. Sco- 
field, of counsel), for complainants Roosevelt and others. 
George M. Van Hoesen, for receiver of HoUand Trust Co. 
Tunis G. Bergen, for Holland Building Ass'n. 

RAY, District Judge. From the papers before me it appears that 
in September, 1903, one Elbert A. Brinckerhoflf, on behalf of himself 
and ail other stockholders of the Holland Building Association, filed 
his bill in equity in the Circuit Court of the Eastern District of New 
York against Robert B. Roosevelt and the Holland Building Associa- 
tion, charging the said Roosevelt as an officer of said Holland Building 
Association with certain wrongful conduct, etc., injurions to such as- 
sociation and its stockholders, and seeking to charge him with certain . 
sums of money as compensation, etc. The particulars will be referred 
to hereafter. 

This action was tried before Hon. Edward B. Thomas, then District 
Judge of the Eastern District of New York, and, on the facts found 
by him (see [C. C] 131 Fed. 955), resulted in a decree in favor of the 
complainant as follows : 

"Ordered, adjudged, and decreed, as follows: That the défendant Robert 
B. Roosevelt without authority and negligently proposed, voted for, and pro- 
cured the cancellatlon of the bond and mortgage for $100,000 made by the Hol- 
land Trust Company to the Holland Building Association wlthout causing 
or proeuring payment to be made to the Holland Building Association of the 
sum due under said bond and mortgage; that there bas been a breach of the 
condition of the bond and mortgage whereby the mortgagee was entitled to 
enforce payment of the sum secured thereby which on account of the worth- 
lessness of the considération transferred to the Holland Building Association 
by the Holland Trust Company in return for 33 Nassau street consisting of 
ail the indebtedness due the Holland Trust Company from Brigantine Beach 
Railroad, Brigantine Company, J. W. Coffin & Co., Morltz Lippmann, Coffln & 
Lippmann and their kindred companies at Brigantine Beach, with ail the 
collatéral belonglng thereto, was $100,000 and interest, so far as the same 
is unpaid ; and the Holland Building Association has thereby suffered loss to 
the extent of $100,000 with ail unpaid interest thereon as hereinaf ter set forth ; 
and that the défendant Roosevelt should pay for the beneflt of the Holland 
Building Association the said sum of $100,000 with interest from August 1, 

1901, as hereinaf ter provided. That the said défendant Robert B. Roosevelt 
wlthout authority and negllgently voted for and participated in the transfer 
to the Holland Trust Company of the sum of $3,900.81 belonglng to the Hol- 
land Building Association ; that such payment was unlawful and wlthout con- 
sidération, and that said Roosevelt should pay for the beneflt of the Holland 
Building Association the sum of $3,900.81 with Interest from the 21st day of 
March, 1891, as hereinafter provided. 

"It is further ordered, adjudged, and decreed that the défendant Robert B. 
Roosevelt pay to the Franklin Trust Company of the borough of Brooklyn, 
which is hereby appolnted receiver for the purpose of receiving and adminls- 
tering the fund to be reallzed from this suit as hereinafter provided, the afore- 
said sum of $100,000 with interest thereon from the first day of August, 1901, 
and the aforesaid sum of $8,900.81, with interest thereon from the 21st day 
of March, 1891, together with the sum of $1,398.39 as taxable costs, to be 
taxed by the clerk of this court and inserted in this decree; but If at said 
time a certain Judgment obtained by the défendant Roosevelt against the de- 
fendant the Holland Building Association in the Suprême Court of the state 
of New York, county of New York, and docketed on the 18th day of Aprll, 

1902, for $7,477.18, remains in force, and If the said Roosevelt then tender to 
the Franklin Trust Company a satisfaction pièce and discharge of said judg- 
ment, the said satisfaction pièce and discharge shall be accepted by the Frank- 

159 F.— 13 
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Un Trust Company as part payment of the sums above decreed to be pald by 
the said Roosevelt to said Franklin Trust Company, and the sald Roosevelt 
shall be required to pay in cash to said Franklin Trust Company only the bal- 
ance of the snm above decreed to be paid by him to Sald Franklin Trust Com- 
pany after deducting therefrom the sum necessary to discharge the above- 
mentioned judgment in fuU with interest. 

"It is further ordered, adjudged, and decreed that the said Franklin Trust 
Company colleet and recelve the sums above stated; aiid that upon the de- 
livery to tHe défendant Roosevelt of such of the Brigantine securities original- 
ly transferred by the Holland Trust Company to the Holland Building Asso- 
ciation in March, 1891, as are now held by sald building association, and also 
ail the securities subsequently received and novc held by the Holland Build- 
ing Association in place of securities originally transferred by the Holland 
Trust Company to the Holland Building Association in March, 1891, to wit, 
50 shares of the stock of the Brigantine Building & Improvement Association, 
transferred to the Holland Building Association in March, 1891, and 800 shares 
of stock of the Brigantine Beach Rallroad Company transferred to the Holland 
Building Association in March, 1891, together' with 2G0 shares of preferred 
stock and 260 shares of common stock of the Philadelphia & Brigantine Rail- 
road Company received by the Holland Building Association upon the reor- 
ganization of the Brigantine Beach Rallroad Company in place of 71 bonds 
of $1,000 each of the Brigantine Beach Rallroad Company transferred to the 
Holland Building Association in March, 1891, and, upon the delivery to the 
défendant Roosevelt of a dnly executed assignment of the aforesaid securities, 
the said Franklin Trust Company shall distribute the money so received from 
the défendant Roosevelt as follows: 

"First, that It pay to Duncan & Duncan, solicitors and cotinsel for complaln- 
ants, the sum of tv?enty thousand dollars to be retained to said solicitors andl 
counsel as reasonable compensation for their services as solicitors and counsel, 
and that It pay to said solicitors to meet the dlsbursements incurred on behalf 
of the complainants the sum of $1,398.89 taxable costs above referred to; 
that it also pay to Tunis G. Bergen, soliciter and counsel for défendant the 
Holland Building Association, one thousand dollars as reasonable compen- 
sation for his services herein as such soliciter and counsel; second, that said 
receiver pay and discharge the above-mentioned judgment obtained against 
sfiid Holland Building Association by the défendant Robert B. Roosevelt in the 
Suprême Court, state of New York, county of New York, and docketed on the 
18th day of April, 1902, for $7,477.18, if the same be in force, unless a satis- 
faction pièce thereof shall hâve been tendered to said receiver by the défend- 
ant Roosevelt, and an allowance made to said défendant therefor as above pro- 
vided ; third, ont of the balance of sald sum said receiver Is dlrected to retaln 
the expenses of said receivershlp, includlng the sum of two hundred and flfty 
dollars, whlch Is hereby flxed as the compensation of sald receiver for carry- 
ing out Its dutles herein provided for ; and, further, the Holland Building 
Association by its solicltor and counsel havlng consented to this provision of 
this decree, it Is further ordered that the sald receiver distribute the balance 
of said money so received from said Roosevelt, together with interest ac- 
crued thereon at the usual rate allowed by said trust company, among the 
then stockholders of the défendant the Holland Building Association pro rata 
according to their respective holdings of stock In said corporation in accord- 
ance with the stock record books of the Holland Building Association which 
the receiver Is hereby dlrected to consult for the purpose of obtalning there- 
from a correct llst of sald stockholders of record at the tlme of the delivery 
to the défendant Roosevelt of the Brigantine securities as aforesaid. 

"And it Is further ordered, adjudged, and decreed that upon the said re- 
ceiver qualifying as hereinbefore provided It recover of sald défendant Roose- 
velt the said sunj of $100,000 with Interest from the flrst day of August, 1901, 
and a further sum of $3,900.81 with interest from the 21st day of March, 1891, 
together with the sum of $1,398.39 taxable costs, amounting in ail to the sum 
of $127,984.86 less, however, the amount necessary to satisfy and discùarge 
the above-mentioned judgment obtained by the défendant Roosevelt against 
the Holland Building Association in the Suprême Court of the state of New 
York, county of New York in case the défendant Roosevelt tender to the said 
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reeeirer a satisfaction pièce of said judgment as abore provided ; and that, as 
said receiver, the Franklin Trust Company hâve exécution against the défend- 
ant Robert B. Roosevelt for the sums decreed to be pald by sald défendant, un- 
less due payment be made within thirty days. 

"It is further ordered and decreed that either party hereto may apply to 
thls court for further orders and directions at the foot of this decree as may 
seem necessary or proper for carrying ont the purpose of this decree. 

"Edward B. Thomas, U. S. J. 
"It ia hereby consented that the foregoing decree be amended by inserting 
on page 3 line 28 after '1891' the words and figures 3510 shares of the cap- 
ital stock of the Brigantine Company of New Jersey transferred to the Hol- 
land Building Association in March, 18&1. 

"Duncan & Duncan, Solicltors for Complainant 
"Geo. 0. Kobbe, Solicitor for E. B. Roosevelt 
"So ordered, Nov. 5, 1904. 

"Edward B. Thomas, U. S. J." 

On appeal to the Circuit Court of Appeals, Second Circuit, it ap- 
peared that the Brigantine securities referred to in such decree were 
in the possession of a receiver appointed by the United States Circuit 
Court, Southern District of New York, in a suit brought by the same 
complainant against the Holland Trust Company and the Holland 
Building Association, and which is the same action in which thèse pro- 
ceedings are pending and being had, and thereupon the decree of the 
Circuit Court was affirmed, with suggestions of a modification or modi- 
fications, in that it was impracticable if not impossible for the building 
association to deliver the Brigantine securities to Roosevelt. There- 
upon, on the coming down of the mandate of the Circuit Court of Ap- 
peals, the Circuit Court made the following amendment and modifica- 
tion, viz. : 

"Ordered, adjudged and decreed that the decree of this court entered here- 
In on the flrst day of November, 1904, and amended by the order of Novem- 
ber 5, 1904, be, and the same is, modlfled and amended by striking out ail 
portions thereof requiring or relating to the delivery or assignment of the 
Brigantine securities to the défendant or to the Franklin Trust Company, 
without préjudice to an application by défendant, upon satisfying this decree. 
to be subrogated in the suit pending In the United States Circuit Court for 
the Southern District of New ïork instituted by complainant herein against 
the Holland Trust Company, and the complainant herein is hereby enjoined 
from proeeedlng in such suit, or further taking any proceedings in such suit, 
until the défendant shall hâve reasonable opportunlty to make such applica- 
tion." 

In ail other respects the decree was affirmed and made the final de- 
cree of the Circuit Court. 

It seems that the Building Association became the owner of 33 Nas- 
sau Street February 1, 1890, for $93,500, taking title subject to a mort- 
gage of $82,500, held by one Stuart. March 18, 1891, Roosevelt, as 
président, and one Van Sicklen, as secretary and treasurer, pf said 
building association executed a deed thereof to the Holland Trust Com- 
pany, and they, as président and secretary, etc., of the trust company, 
also executed a mortgage to the building association, but this by agree- 
ment was never recorded. There was also transferred to the trust 
company $3,900.81 then belonging to the building association. There 
was transferred to the building association as considération for the 
deed certain notes of the face value of $140,000. Thèse were indorsed 
"without recourse. Holland Trust Company, R. B. Roosevelt, Presi- 
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dent." Thèse notes accompanied by certain collatéral are known as 
the "Brigantine securities." No authority for thèse transfers was giv- 
en by the Holland Trust Company. March 12, 1891, at a meeting oi 
certain of the trustées of the building association a resolution was 
adopted to accept the said Brigantine securities in lieu of cash for the 
said deed of 33 Nassau street, "provided Holland Trust Company 
guarantees the payment of $100,000 therefrom to this company, and 
also guarantees 6% per annum dividends on $100,000 to this company," 
etc., "with the privilège or call to said trust company to buy back said 
indebtedness and collatéral act at any time for $100,000 cash," etc. 
The resuit of the transaction was that the association had parted with 
ail its property and assets to the trust company for the unrecorded 
mortgage and the Brigantine securities, and became the owner thereof 
with certain conditions as to repurchase attached. Thèse Brigantine 
securities were then practically worthless. Thereafter the unrecorded 
mortgage was canceled without payment, and the trust company sold 
and deeded the property 33 Nassau street, and received the fuU con- 
sidération. In the meantime the Brigantine loans were called, and the 
Brigantine securities were sold and bid in by the building association. 
This sale, etc., was to foreclose outstanding equities, and in no sensé 
estabhshed any value in them. It left a deficiency of $35,803.19, with 
some 700 shares Brig. Co. Trustées' Stock Steel Rails, $20,967.50 un- 
sold. The défendant Roosevelt took an active part in thèse transac- 
tions, and was largely responsible therefor, he being a principal ofRcer 
in both the trust company and the building association. The court 
so held. 

The long and the short of the story îs that Robert B. Roosevelt was 
guilty of actionable négligence and culpable carelessness in managing 
the afïairs of the building association, and in taking part in wasting 
the assets of the building association, and trading them off for thèse 
worthless notes and securities which became the only property of the 
trust company when the mortgage was canceled as aforesaid. In 
the meantime, and in January, 1903, said Brinckerhofï, on behalf of 
himself and ail other stockholders of the Holland Building Association 
similarly situated, brought suit in equity in the Southern District of 
New York against the Holland Trust Company and the Holland Build- 
ing Association, setting out at great length and with ail necessary dé- 
tail the transactions aforesaid ; the négligent acts of Roosevelt and of 
the other officers, and alleging in substance that same was a fraud 
and a wrong on the building association ; that the Brigantine securities 
and collatéral, or others into which some of them had been converted, 
were in possession of the building association and capable of delivery 
to the Holland Trust Company, etc., and praying that the transaction 
be declared null and void and set aside ; that the trust company account 
for and pay over the value of the property obtained by it, on restora- 
tion, if required by the court, of such Brigantine securities, etc. This 
in gênerai is the object and purpose of this suit. It will be noticed 
that the complainant proceeds on the theory that if restitution is made 
to the building association the Brigantine securities should be re- 
turned. 
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In April, 1906, the final decree in the Eastern District having 
been entered, as amended March 20, 1906, Robert B. Roosevelt, one 
of the défendants in the action in the Eastern District, made a motion 
in this suit in the Southern District of New York to be allowed to 
corne in and be made a party défendant, and to be allowed to inter- 
vene herein and to appear by his solicitor, and to file his cross-bill 
herein against said Brinckerhofï and against said Holland Trust Com- 
pany and said Holland Building Association. The cross-bill was 
annexed to the order as finally amended, and granted May 24, 1906. 
This order was complied with; but thereafter said Robert B. Roose- 
velt died, and John E. Roosevelt, Robert B. Roosevelt, and Ken- 
yon Fortescue were duly appointed executors of his last will and 
testament, and Samuel Bryant and James B. Van Woert having 
been duly appointed receivers of the Holland Trust Company, the 
said executors filed their cross-bill of revivor and supplément, and 
the said Samuel Bryant and James B. Van Woert, as receivers of 
Holland Trust Company, thereupon filed a plea to a part of the bill 
of revivor and supplément and to a part of said cross-bill filed by said 
Robert B. Roosevelt, and Holland Building Association also filed 
a plea to said bill of revivor and to said cross-bill. The executors 
aforesaid filed a replication to the answer of the receivers. The said 
receivers of the Holland Trust Company also now move to vacate 
the order of May 24, 1906, granted by his honor Judge Coxe, al- 
lowing the intervention and cross-bill of Robert B. Roosevelt, and 
the order allowing the bill of revivor and supplément. This motion 
should first be disposed of. That order of Judge Coxe was net ap- 
pealed from, and has been acted upon by ail the parties. No facts, 
not appearing before Judge Coxe, are presented. The status of the 
case is substantially the same now as then, so far as the merits are 
concerned. While Robert B. Roosevelt was not made a party de- 
fendant herein he is charged in the bill of complaint with gross nég- 
ligence, working the great in jury of an association of which he was 
président. I think Judge Coxe was clearly right in allowing him to 
come in and be made a party défendant, and in allowing him to file 
a cross-bill and meet and controvert the allégations of the bill. The 
proposed cross-bill was before Judge Coxe, and ail the questions 
now raised on this motion were presumably considered and passed 
upon by him. I do not think it an abuse of the right given by the 
order of Judge Coxe. Again, I think the motion comes too late. 
The motion to vacate the order of May 24, 1906, and the order al- 
lowing the bill of revivor, is therefore denied. 

The cross-bill of Robert B. Roosevelt allèges, with many other 
things, some of which would seem to be immaterial, that on the en- 
try of the final decree in the suit in the Eastern District of New 
York he immediately paid the fuU amount directed to be paid with 
interest, some $127,984.86, and he claims that he is entitled to the 
Brigantine securities, so called, and their proceeds, if any, and those 
into which they or any of them hâve been changed. It is claimed 
that he was guilty of no intentional wrongdoing, and that he has not 
been adjudged guilty of any in such sensé or degree as deprives 
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him of the right in a court of equity to hâve the property of the trust 
Company transferred to the building association and received by it, 
through his négligent acts as an ofïicer, 'in exchange for the property 
at 33 Nassau street, given to him, inasmuch as he has been adjudged 
to pay and has paid to the building association the value of the Nas- 
sau Street property, and ail the other property transferred at the same 
time by the building association to the trust company. It is claimed 
that as he, instead of the trust company, has made good the wrong 
donc to and loss sustained by the building association through his 
négligent conduct as an officer, he is really "in the shoes" of the 
trust company, and, as it, on making good the loss, had it done so, 
was entitled to the Brigantine securities, he is now entitled thereto, 
and that the trust company, which has not restored anything and can- 
not now be called upon to restore anything, restoration having been 
made by Roosevelt, cannot, as against eithef Roosevelt or the build- 
ing association, claim or hold the Brigantine securities. Also, that 
as the building association has been made good for ail it parted with, 
it cannot hold or in equity claim to hold and retain such securities. 
The claim is, further, that in this suit, assuming the other had not 
been tried, should it be tried and adjudged that the transaction was 
fraudulent and for that reason should be set aside, and a decree made 
that the transfers be set aside and that the trust company restore 33 
Nassau street, or its value and interest, and also the other property, 
it would be and should be on condition that the building association 
restore the Brigantine securities, the property received by it, inasmuch 
as both companies, as such, by "their officers, participated in the trans- 
action and knew and assented to ail the détails thereof. It is as- 
serted that as this must be or should be the decree in this suit, if 
the complainant prevails, that Roosevelt (now his executors) has the 
right to show that he has been adjudged and decreed to make the 
building association good because of his participation in the trans- 
action and that he has done so, in fact has made fuU restoration, and 
that therefore he (now his estate) is entitled to the said securities; 
that it is within the power of a court of equity having cognizance of 
the whole matter to direct and adjudge that such securities be return- 
ed and that they be returned to him ; that having been compelled to 
meet the obligation of another, the trust company, he is entitled to the 
benefit of the doctrine of équitable subrogation; and that he is en- 
titled to a decree in this suit for the return, or, rather, the tuming 
over to him of such Brigantine securities. It is asserted that such a 
decree absolute must be based on a fact which did not appear and 
which could not appear in the suit in the Eastern District of New 
York, viz., that Roosevelt has actually made restitution to the Holland 
Building Association, and was compelled so to do, and, moreover, 
that such a decree lawfully could not hâve been made in that suit in- 
asmuch as the Holland Trust Company is interested in this question, 
and was not a necessary party to that suit where the questions of the 
restoration of such securities and of subrogation were not necessarib; 
involved, while hère Roosevelt (now his executors), who has made 
restitution, but who received no beneiit from the transaction, and both 
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the building association, which has the securities, and the trust Com- 
pany, which, as against the building association, is entitled to the se- 
curities, restitution having been made by one of its officers, are ail 
parties présent in court, and the object and purpose of the suit is to 
set aside the transaction and transfer, and secure or bring about a 
return to it of the property taken from the building association, or its 
proceeds, on doing equity in such manner as the court may direct. 
It would seem very clear that if the trust company were now in pos- 
session of the real estate and other property received by it from the 
building association, the court would decree on the showing made, 
assuming the finding of the court to be the same as in the Eastern 
District, that the transaction be set aside as fraudulent as to the build- 
ing association, and that the trust company reconvey the property and 
restore the money or other assets received, on condition that the 
building asçociation restore the Brigantine securities. Clearly the 
building association could not recover the property which its officers 
knowingly and designedly parted with without restoring that which 
its officers knowingly and designedly received in exchange therefor. 
The acts of Robert B. Roosevelt were not individual acts, but acts 
negligently donc by him as an officer of the building association in 
connection with and aided by the other officers, ail of which acts were 
knowingly assented to and participated in by the officers of the trust 
company. The building association has had its property, or its full 
équivalent restored, not by the trust company, for it was insolvent 
and had parted with the property received, and applied the proceeds 
to the payment of its obligations, but by one of its officers from his 
own funds. The building association, on its part, has not restored 
or returned the considération received by it. Clearly, in good con- 
science it is not entitled to retain that property. It cannot profit by 
its own wrong or négligence, nor should its stockholders. Thèse se- 
curities belongèd to the trust company when transferred to the build- 
ing association, and, if the transaction is declared null and void and 
set aside, the securities, prima facie, belong to the trust company 
and not to Roosevelt (now his executors), and would be returned to 
it however great the wrong of its officers in the transaction. But 
Roosevelt, one of its officers, having by compulsion made the restitu- 
tion, says that, in equity, he, not the trust company, is now entitled 
to thèse securities. I think he is ; but the question cannot now be 
finally decided as the court should hâve ail facts before it on a full 
hearing. Roosevelt did not profit from the transaction complained 
of. In doing what he did he was attempting to aid the trust com- 
pany with its full knowledge and assent as to every détail. That 
company had the property and its proceeds, and the proceeds went, 
personally, to its creditors. The cross-bill says none of it went to 
the officers. 

And I do not think the suit and decree in the Eastern District is 
res adjudicata on ail thèse questions. The Holland Trust Company 
was not a party there, and Roosevelt did not represent it, and the 
court could not properly hâve made a decree adjudicating the rights 
of the parties to thèse Brigantine securities especially as between the 
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Holland Trust Company and Robert B. Roosevelt. The decree in 
that suit is not res adjudicata that Roosevelt is not entitled to thèse 
Brigantine securities. If the Holland Trust Company had been a par- 
ty to that suit, then possibly ail the rights might hâve been determined. 
The Circuit Court finally decided not to adjudge a return of the 
Brigantine securities to Roosevelt as a condition of his making the 
building association good, for the reason it was not in position so to 
do and enforce its decree. Another court of concurrent power in 
another jurisdiction had taken possession of them, and was engaged 
in determining their final disposition. Into that suit has corne Rob- 
ert B. Roosevelt (now his executors), by permission of the court say- 
ing, "by reason of events which hâve occurred since this suit was 
commenced and after the suit in the Eastem District was tried and 
decided I am entitled to the Brigantine securities." Assuming the 
facts to be as Judge Thomas held them to be, adding the other 
facts, I think that in this suit, where the question of the ultimate 
right to thèse securities is directly involved, Roosevelt's executors 
are entitled thereto, and that the question is properly raised and pre- 
sented hère. Judge Thomas evidently took this view, and relegated 
Roosevelt to this court in this suit for an adjudication of his right 
to thèse securities, for he provided in the amendment to the origi- 
nal decree that his action in amending should be without préjudice 
to Roosevelt's right to do just what he has donc, and what this court 
granted him permission to do. 

Subrogation is "a remedy which equity seizes upon in order to ac- 
complish what is just and fair between the parties, when the party 
seeking the aid of the court and the benefit of the rule has been no 
mère volunteer, and when his action is based upon gênerai équitable 
rules which it is the peculiar province of a court of equity to enforce." 
Peckham, J., in Pease v. Egan, 131 N. Y. 373, 30 N. E. 102. In 
Sheldon on Subrogation, § 11, it is said, and this has frequently been 
quoted with approval: 

"The doctrine of subrogation Is that one who has been compelled to pay 
a debt which ought to hâve been pald by another, Is entitled to exercise ail 
the remédies which the créditer i)0ssessed agalnst that other, and to Indemnity 
from the fund ont of which should bave been made the pay ment which he has 
made to the créditer. It is a mode which equity adopts to compel the ulti- 
mate discharge of a debt by hlm who In equity and good conscience ought to 
pay it, and to relieve hlm whom only a créditer would ask to pay, although as 
between debtor and créditer the debt may be extingulshed, yet, as between the 
person who has pald the debt and the other parties the debt Is kept alive so 
far as may be necessary to préserve the securities." 

In 6 Pomeroy's Eq. Jurisprudence (3 Pomeroy's Equitable Remédies) 
p. 1496, § 921, it is said : 

"Comlng aiso wlthin the class of payments made in performance of a légal 
duty are payments made by parties where obligation is imposed, not directly 
by contract, but by opération of law. Payments by a stockholder In discharge 
of an indlvidual llability fer corporate debts, or by a partner for debts of the 
flrm are wlthin this class, and In both cases the party making the payment 
is entitled to subrogation." 

See Redington v. Cornwell, 90 Cal. 49, 27 Pac. 40. 

The défendant Roosevelt did not himself or with the other directors 
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or trustées appropriate the property of either company to their own 
use, or seek or dérive any personal advantage or gain from the trans- 
action. Hence they were not joint tort-feasors, or joint tort-feasors 
with either the trust company or the building association in any such 
sensé as will preclude Roosevelt from invoking the doctrine of équi- 
table subrogation as between himself and the trust company or its 
stockholders. Thèse stockholders of the trust company hâve not suf- 
fered any loss, but on the other hand derived a gain to the extent of 
over $103,000. Roosevelt, by opération of law, was compelled to 
make this good, not because of any willful tort or wrong committed 
by him, not because he personally or in connection with others took 
any property and converted it to his or their use, .but because he with 
others so negligently performed a duty to the building association 
that they ail became individually and collectively responsible for the 
conséquences of such négligence. Ail négligence sounds in tort, but 
there are différences in torts. Bigby v. United States, 188 U. S. 
400, 407, 23 Sup. Ct. 468, 47 L. Ed. 519. In that case the court, 
per Mr. Justice Harlan, said, while holding that an action for nég- 
ligence was one "sounding in tort" (see page 410 of 188 U. S., 
page 471 of 23 Sup. Ct., 47 L. Ed. 519) : 

"It thus appears that the court has steadily adhered to the gênerai rule 
that, without Its consent given in some act of Congress, the government is 
not liable to be sued for the torts, mlsconduct, misfeasances, or lâches of its 
offlcers or employés." 

Mr. Justice Harlan is not given to tautology, and hence his use of 
ail thèse words, and the final holding that négligence "sounds in tort." 

In Gilbert v. Finch et al, 173 N. Y. 455, 459, 461, 66 N. E. 133, 
61 L. R. A. 807, 93 Am. St. Rep. 623, the directors and incorporators 
not only wasted the funds, etc., but they took the money and con- 
verted it to their own use, and hence became joint tort-feasors in such 
a sensé and to such a degree that equity would not afïord relief. 
Haight, ]., in giving the opinion of the court more than once em- 
phasizes this fact. 

The ground of recovery against Roosevelt was négligence in manag- 
ing the affairs of the building association. That association as an as- 
sociation was not a joint tort-feasor with Roosevelt, nor was the trust 
company. In Gilbert v. Finch, supra, Judge Haight well says (page 
462 of 173 N. Y., page 134 of 66 N. E. [61 L. R. A. 807, 93 Am. St. 
Rep. 623]): 

"Indeed, we had supposed the poUcy of the law to be to leave wrongdoers 
without aid In equity from the burdens of the position In whieh they hâve 
placed themselves. The rule is well settled that, as among theinselves, equity 
would not compel contribution or enforce subrogation." 

He cites Peck v. Ellis, 3 Johns. Ch. (N. Y.) 131 ; Miller v. Fenton, 
11 Paige (N. Y.) 18; Thorp v. Amos, 1 Sandf. Ch. (N. Y.) 26, 34; 
Pierson v. Thompson, 1 Edw. Ch. (N. Y.) 212, 218, and other cases. 
But hère, as already said, subrogation is not sought by one tort-feasor 
against another joint tort-feasor. 

In Kolb V. National Surety Company, 176 N. Y. 233, 68 N. E. 247, 
the surety for one of several joint tort-feasors paid the whole of the 
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judgment, but it did not take an assignment. However, by an order 
of the court, it was subrogated to ail the rights and securities of the 
judgment ereditor under the judgment. One of the joint tort-feasors 
pending an appeal had agreed with the judgment ereditor to pay a cer- 
tain part of the judgment in any event in considération of his release 
therefrom. It was held on several grounds that the surety company 
could recover on the agreement. Surely the surety company came 
into the case as surety for one of the tort-feasors and was in privity 
with. him. It paid the whole judgment because its principal was liable 
therefor. Still, the court subrogated it to ail the rights of the judgment 
ereditor. Evidently the doctrine of équitable subrogation was applied 
to do justice notwithstanding the fact that the surety company volun- 
tarily, as to liability, stood in the shoes of one of the joint tort-feasors. 

In Drake v. Paige, 187 N. Y. 562, 28 N. E. 407, F. and P. were ex- 
ecutors of one L., who devised one-fourth part of his real estate to F. 
There was a power of sale, etc. Certain moneys of the estate came in- 
to the hands of the executors, and this was turned over to F. who de- 
sired to misappropriate same, and who did misappropriate same to his 
own use. This was ail donc with the knowledge of P. In reality he as- 
sented to the devastavit. F. mortgaged his interest in the property to 
one Drake. P. claimed subrogation, and to be entitled to reimburse- 
ment from the share of P. as against Drake, having been held liable 
for the devastavit, and compelled to make same good. The Court of 
Appeals held (see page 574) that P. had an equity as against F., but that 
it was subordinate to that of Drake, the mortgagee. Hère, again, is 
the doctrine recognized that equity will do equity even as between those 
guilty of a wrong each in some degree, but the one much more in the 
wrong than the other. 

An agent who is négligent in the management of the property of his 
principal and who is compelled to reimburse him, nevertheless, will be 
subrogated to the rights of the principal against the one primarily caus- 
ing the loss. Murrell v. Henry, 70 Ark. 161, 66 S. W. 647 ; Stoller v. 
Coates, 88 Mo. 514; Nichols v. Wadsworth, 40 Minn. 547, 42 N. W. 
541 ; Hough v. Etna Life Ins. Co., 57 111. 318, 11 Am. Rep. 18. So a 
fire insurance company bound by its policy to make good a loss caused 
by a fire resulting from the négligence of a third party is entitled to be 
subrogated to the rights of the insured against the négligent party. 
Hart v. Western R. R. Co., 13 Metc. (Mass.) 99, 46 Am. Dec. 719. 
See, also, 2 Pom. Eq. Rem. § 931, p. 1495. It is unnecessary to cite 
cases holding that the doctrine of subrogation does not necessarily rest 
upon contract express or implied. Says Peckham, J., in Pease v. Egan, 
131 N. Y. page 373, 30 N. E. page 105 : 

"In tbe cases of Gans v. Thieme, 93 N. X. 225, and Arnold v. Green, 116 
N. Y. 566, 23 N. B. 1, while not particularly In point hère, are yet évidences 
of tlie rule that no contract need subsist upon whlch to base the rlght of sub- 
rogation." 

The cross-bill of Roosevelt allèges that at the time the directors of 
the Holland Building Association passed the resolution of January 30, 
1894, pursuant to which the unrecorded mortgage on 33 Nassau street 
was canceled, it was recited therein, among other things, "whereas, 
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Holland Trust Company has agreed to sell the said No. 33 Nassau 
Street, and has assumed the payment to the stockholders of the Hol- 
land Building Association of the par value of their stock," now "there- 
fore, resolved that said bond and mortgage be and the same are hereby 
canceled," etc. ; that the Holland Trust Company had then duly agreed 
to assume and pay such stockholders the value of their stock as a con- 
sidération for such release and cancellation of the mortgage ; that aft- 
er the cancellation he learned to his surprise that the trust company 
had not adopted any formai resolution to the efïect above stated, and 
requested that it be donc or that the agreement in some form be put in 
writing, but was met with the statement that it would be a useless 
formality ; that the duty of paying such stockholders was well under- 
stood, and would be lived up to and complied with ; that it was lived 
up to and complied with by furnishing money to the building associa- 
tion with which the Holland Building Association paid dividends on 
its stock down to and including August, 1901, and by continuing down 
to that date to pay some of the stockholders as agreed, and paid $19,600 
for stock to some of the stockholders, and in part performed its agree- 
ment; that it was then solvent and able to comply with such agree- 
ment ; that the directors of the building association so voting for the 
resolution, containing the recitation above mentioned, were also trus- 
tées of the trust company, so that the trust company had fuU knowl- 
edge of the obligation assumed and incurred to the stockholders of 
the building association as considération for the release of such mort- 
gage. The cross-bill also allèges that the Holland Trust Company as a 
stockholder of the building association has received $19,600, of the sum 
paid in satisfaction of the said decree in the Eastern District. The re- 
lations of the building association and trust company, the amount of 
capital stock, etc., are also set out in full, and from the allégations it 
would appear that the association was a sort of subcompany, etc., to 
the trust company. 

Assuming thèse allégations to be true it would seem that the trust 
company in considération of the release became indebted to the build- 
ing association or its stockholders to the amount of its capital stock 
and paid thereon at least $19,600, aside from dividends. If this in- 
debtedness had been paid in full and accepted, it would seem the 
stockholders would hâve had no cause of complaint. The officers of 
the building association were certainly négligent in not obtaining the 
considération or security therefor. The trust company became unable 
to pay, and because of the négligence each director became liable. 
Roosevelt was sued and held liable because of his négligence. He fuUy 
reimbursed the building association. In efïect he paid the indebtedness 
of the trust company to the stockholders of the building association 
when he paid the judgment or satisfied the decree of the court in the 
Eastern District. Hère, again, we hâve Roosevelt pleading facts which 
could not hâve been set up in the suit in the Eastern District, facts 
which, if true, give him equities against the trust company which had 
the real estate and its proceeds without paying anything therefor ex- 
cept the $19,600. Whether or not this agreement was made by the 
trust company is a question which could not hâve been adjudicated in 
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the suit in tlie Eastern District, as the trust company was not a party 
to that suit. Thèse allégations of the cross-bill présent a case where 
one party has in fact paid and been compelled to pay the debt of an- 
other party on the ground that he, as representing that party, was nég- 
ligent in not obtaining payment or security for the payment o£ such 
debt. Roosevelt was an officer and an agent of the trust company. 
He with the other trustées represented it. He was also an ofîîcer of 
the building association, and he with its other officers represented it. 
Assuming that Roosevelt pleaded the agreement of the trust company 
to pay the stockholders of the building association ; that payment was 
not made; that security for the payment was not obtained; that the 
trust company became insolvent; that the mortgage was discharged 
without payment or security or even a formai resolution of the trust 
company to pay the said stockholders — the decree of the Circuit Court 
of the Eastern District must hâve been the same because of the con- 
fessed négligence. And for reasons already stated that court could not 
hâve adjusted the equities between the trust company and Roosevelt in 
case of payment of the decree by him for the reason the trust company 
was not a party there, and it was not essential that it be brought in for 
any such purpose. Indeed, in view of the situation, I do not think 
that court at that stage would hâve entered on that inquiry by bringing 
in the trust company. 

The decree in that suit is not res adjudicata. That suit did not di- 
rectly or necessarily involve the questions presented hère, but rather 
led up to them and made their présentation necessary and proper in 
some suit where the trust company was a party. Questions of contribu- 
tion and subrogation properly arose after Roosevelt had been held li- 
able, and after he had discharged the obligation. Now, the court is 
asked to pass on the rights of the parties hère in view of what Roose- 
velt has been compelled to do and has done, not in view of what he 
might or might not do. The issues there were not the issues hère. The 
cause of action there was négligence; the cause of action hère is the 
right of équitable subrogation and contribution involving another party 
because of what the complainant in the cross-bill, défendant in that 
suit, was compelled to do by its decree in the way of satisfying a claim 
of the building association 's stockholders for which the trust company 
was liable. It is claimed that the fact that Roosevelt and Brinckerhoff 
were stockholders in both the association and trust company made the 
trust company a party by représentation, but this claim is without 
merit. No stockholder can speak for a corporation. The rules ap- 
plicable are quite succinctly stated in 33 Cyc. 1527, 1528, as follows: 

"Identity or Prlvity of Parties. A plea of former adjudication raust aver 
that the parties are the same In the two sults, or allège facts which show that 
the relation of the pleader to the former action was such as to make the judg- 
ment eonclusive in his favor, or that the party agalnst whom the estoppel is 
alleged, If not dlreetly a party to the former suit, was so connected with it in 
interest as to be bound by the resuit. 

■';i(jentlty of Cause of Action. In pleadlng a former iudgment In bar, It is 
necessary to show clearly and distlnctly that the cause of action In the former 
suit is Identical with that on whIch the présent suit js based; and if the prier 
judgment is pleaded as a eonclusive adjudication upôn some point or question 
in issue, the plea must maiie It clearly appear that the same point or Question 
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•was actually lltigated and dedded In the former suit, or that It might hâve 
been litigated and determlned under the Issues In that suit" 

This brings us to a considération of the question whether or not the 
cross-bill présents grounds of reHef as against the trust company. As- 
suming the allégations of the cross-bill to be true, as we must, as quali- 
fied by the allégations of the pleas and new matters therein set forth, 
the trust company became obligated to the building association and its 
stockholders. Through the négligence of Roosevelt and the other di- 
rectors of the association this obligation and liability was not paid or 
secured to be paid. As a conséquence, a cause of action arose in favor 
of the association enforceable at the suit of a stockholder against Roose- 
velt or Roosevelt and the other directors, the measure of damages being 
the value of certain real estate which had been lost to the association, 
but the considération for which was the liability of the trust company 
referred to. It was so enforced, and Roosevelt by compulsion paid 
the said considération which the trust company had agreed to pay for 
such real estate, but by way of damages for his négligence in not se- 
curing it when he ought to hâve done so. Can he look to the trust com- 
pany ? Having in effect paid the debt or satisfied the obligation of that 
company to the association by compulsion, is he entitled in equity to 
be subrogated to the rights and remédies of the association as against 
the trust company? It is said that he is not because he was a wrong- 
doer, and does not corne into court with clean hands. He says that he 
acted in good faith ; that he was not willfully négligent ; that he com- 
mitted no intentional wrong, and that in no event has it been adjudicat- 
ed that he has as between himself and the trust company ; that the trust 
company as such was not a tort-f easor ; that he was not in any sensé 
or to any degree that deprives him of the right to équitable relief ; that 
as the trust company had the full value of the real estate in cash, and 
has not paid for it, and he has been compelled to do so, that he in equity 
is entitled to reimbursement from it ; that this right is superior to rights 
of the creditors of the trust company, inasmuch as the creditors in due 
course hâve already had the value of the property he was compelled 
to pay for. The right of subrogation is not confined to cases of surety- 
ship or contract. If one is compelled to pay the debt of another he is en- 
titled to subrogation unless his conduct has been such that he is not enti- 
tled to the considération of a court of equity. Cole v. Malcom, 66 N. Y. 
363, 366 ; Arnold v. Green, 116 N. Y. 566, 571, 23 N. E. 1 ; Harris on 
Subrogation, § 1 ; Barnes v. Mott, 64 N. Y. 397, 401, 21 Am. Rep. 625 ; 
Smith V. Foran, 43 Conn. 244, 21 Am. Rep. 647; Stevens v. Good- 
enough, 26 Vt. 676. 

I am of the opinion that in this suit Roosevelt's executors are entitled 
to show, if they can, that Roosevelt acted honestly and in good faith; 
that his négligence was not intentional ; that he neither sought not re- 
ceived personal gain or advantage; that he intended to act for the 
best interests of both the companies ; that he relied on the solvency of 
the trust company and its promise to pay ail the stockholders of the 
building association the full value of their stock, etc. ; and hence 
was not guilty of such wrong as disentitles him to the considération of 
a court of equity. I am fully conscious of the rigid and wise rules that 
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he who cornes into equity seeking subrogation must be willing and 
able tô do equity, and must corne with clean hands. German Bank v. 
U. S., 148 U. S. 573, 581, 13 Sup. Ct. 703, 37 L. Ed. 564; Guckenheim- 
er V. Angevine, 81 N. Y. 394. But I do not think this rule closes the 
portais of the temples of justice to those who, although négligent, erred 
without design, or willfulness, or purpose to defraud, and who hâve 
made good the conséquences of the error. Drake v. Paige, 127 N. Y. 
page 574, 28 N. E. 407. The right to subrogation and compensation 
from the trust company will dépend largely on the character of Roose- 
velt's acts ; on the character and degree of his négligence. It may ap- 
pear so gross and bald as to amount to the intentional commission of a 
positive wrong, in which case equity would leave him and his estate 
where it found him, and refuse to grant his appeal for relief. But 
Judge Thomas who passed on the case in the Eastern District did not 
so regard his acts in so far as they were in question before him, and 
there is no suggestion in the opinion of the Circuit Court of Appeals 
that the decree of the court in the Eastern District was erroneous for 
the reasoh Roosevelt's conduct had been such that a decree for the de- 
livery to him — a subrogation to the rights of the trust company of the 
Brigantine securities — was improper. Had his conduct been so regard- 
ed by that court, it could hâve and would hâve reversed so much of that 
decree as adjudged a delivery of such securities to Roosevelt as a com- 
dition of his reimbursing the building association. On the other hand, 
it suggested the impracticability of such return under the decree of the 
Circuit Court in the Eastern District inasmuch as the Circuit Court 
in the Southern District had possession of such securities, and suggest- 
ed a modification which Judge Thomas accordingly made. 

Accordingly the motion is denied, and the pleas are overruled, and 
défendants will answer within 15 days. 



KEIPBR V. EQUITABLE LIFE ASSTJR. SOCIETY OF UNITED STATES. 

(Circuit Court, a D. Pennsylvanla. February 1, 190a) 

No. 107. 

1. COUETS— FEDERAL COUETS— TKIAI/— JUDGMENT NON ObSTANTE VEBEDICTO. 

In trial of an action at law in a fédéral court, sitting In Pennsylvanla, 
where défendant' s request for binding instructions Is refused, défendant 
may file a motion for judgment non obstante veredicto, under Pa. Act 
1905 (P. II. 286), providlng that, whenever a point requesting blndlng In- 
structions has been decllned, the party presenting it may move the court 
for judgment non obstante veredicto on the whole record. 

[Ed. Note. — State laws as rules of décision In fédéral courts, see notes 
to Wilson V. Perrin, 11 O. C. A. 71; Hill v. Hlte, 29 C. O. A. 653.] 

2. Insueance— Beeach of Waebanty— Skeious Illness— Suppeession off 

Facts—Fbaud— Questions fob Juet. 

In an action on a pollcy, whether Insured ever had any serions Illness 
prior to that which caused his death; whether he suppressed material 
faeta when he made ont his application ; and whether he fraudulently f alled 
to disclose the existence of any illness or suppressed any information 
with Intent to deceive the Insurer — Jield for the jury. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, |§ 1735, 
1738, 1759.] 
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3. Same— SCOPE OF Wahbantt. 

Where an application for Insurance, in whieh insured stated that he 
had net had any serions lllness or disease other tlian ttiose incident to 
eliildhood, was signed by him, and incorporated into the contract, which 
provided that ail statements and answers therein were warranted to be 
true, Insured thereby warranted that he had never had any serions ill- 
ness or disease except those incident to chlldhood. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 28, Insurance, §§ 
681-696.] 

4. Same— "Serious Illness." 

The term "serious illness," in an application for life Insurance meana 
such an illness as has, or ordinarily does hâve, a permanently detrimental 
effeet on the sj'stem, or renders the rlsk unusually hazardous, but does not 
include any sickness which may terminate in death, provided its effeet 
on the indlvidual has not been such as to permanently impair his con- 
stitution. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, t§ 
687, 689. 

For other définitions, see Words and Phrases, vol. 7, p. 6421.] 

5. Same— MiSSTATEMENT— BEEACH OF WAEEANTY— MaTEEIAUTT— FBAtJD— Stat- 

TJTES. 

Pa. Act June 23, 1885, § 1 (P. L. 134), provides that, whenever an appli- 
cation for life Insurance contains a clause of virarranty of the truth of the 
answers therein contained, no misrepresentation or untrue statement made 
in good faith by the applicant shall work a forfeiture or be a ground of 
défense in any suit brought on any poliey of Insurance Issued on the faith 
of such application, unless such misrepresentation or untrue statement 
relates to some matter material to the rlsk. Held, that where the mis- 
statement is made In had faith, and for the purpose of mlsleading the in- 
surer, the poliey will be avoided under such section, though the fact in- 
quired about is immaterial ; but if the misstatement has been made in good 
faith, it will not avoid the poliey, though untrue, unless it was material 
to the risk. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
548, 549.] 

6. Tbial— Request to Charge— Foem—"I Dieect You to Fihd a Verdict fob 

Défendant." 

In an action on an Insurance poliey, défendant requested an instruction 
that if prier to October 10, 1906, insured had any serious illness or dis- 
ease of an organic type, accompanied by circumstances which would nat- 
urally lead a reasonable man to suppose that he was afflicted with an 
illness or disease that might impair bis health, and must thereby necessa- 
rily hâve been impressed on his memory, it was his duty to disclose the 
same to the insurer, and his failure to do so warrants the jury in flnd- 
ing, and "I direct you to flnd, a verdict for défendant." Held, that the 
quoted clause was an Implled direction to the jury to make an affirmative 
flnding as to the facts stated hi the Instruction, which was therefore 
properly refused. 

At Law. On motion and reasons for a new trial and for judgment 
non obstante veredicto. 

Lewis B. Mathias, Wm. L. Kinter, and J. Claude Bedford, for 
plaintiff. 

George D. Hay, B. Gordon Bromley, and Thomas De Witt Cuyler, 
for défendant. 

HOLLAND, District Judge. This suit was instituted on a poliey 
of life insurance issued by the défendant company on December 38, 
1906, on the life of John F. Finney. It is the company's form of 20- 
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year 5 per cent, gold bond, and the claim of the plaintiff, under a cer- 
tain condition therein contained, is for the sum of $33,500. The dé- 
fende is (1) that decedè'nt suffered from serious illness or disease other 
than those incident to childhood; (2) he concealed information in re- 
gard to his past history and health which was material to the risk; 
(3) and that he knowingly concealed thèse facts with the intention of 
deceiving the défendant. 

The décèdent was examined for insurance by Dr. Caskin, the de- 
fendant's physician, on October 9, 1906, who asked him ail the ques- 
tions cOntained in the company's "Médical Examiner's Report," and 
noted his answers, ail of which were read to Finney before he signed 
it. In this examination he is reported to hâve answered that he never 
was afflicted with malaria, loss of consciousness, indigestion, jaundice, 
or any serious disease, injury, or infirmity. He aiso answered that he 
had nbt been, either directly or indirectly, concerned in the manu- 
facture or sale of any kind of alcoholic beverage, and had never trav- 
eled in tropical countries, and that he had alwa}''s lived in Pennsyl- 
vania. Sùbsequently, on October 10, 1906, the insured signed a form- 
ai written application for the insurance, which contained, inter alia, the 
f ollowing statement : 

"I hereby agrée that thIs subserlption, and the contract of sale hereby 
.applled for taken together, shall constîtute the eutire contract between tbe 
parties hereto; that allthe étatèments herein are warrantée to be true; 
that thls contract shall not take effect until the first Installment bas been 
pald during my good health. I bave not been declined or postponed by any 
llfe Company or recel ved a pollcy différent in form from the one orlginally 
applied for, nor bave I been intemperate, or had any serious illness or dis- 
ease, except dlseases incident to childhood, and there is no history of con- 
sumption or Insanity In my famlly ; 1. e., among parents, brothers or sisters, 
uncles or aunts." 

The application also contained the following : 

"Note. — If appllcant bas ever been declined or postponed by any llfe Com- 
pany, or recelved a pollcy différent from the form origlnally applied for, or 
been intemperate, or had any serious Illness or disease other than childhood 
dlseases, or if there is any history of Insanity or consumption in appllcant's 
famlly — among parents, brothers, sisters, uncles or aunts — state particulars 
hère." 

To this there was no answer. The policy was preceded by a two 
months and eighteen days term assurance which issued as of the date 
of the application, upon which the premium of $298.23 was paid. On 
December 28, 1906, a policy issued to which was attached the foregoing 
application, and a further premium of $2,524.74 was paid. The Médi- 
cal examiner's report, however, was not so attached. The insured died 
on March 18, 1907, of what was termed in the proof of death, "Acute 
gastritis and collapse of central nervous System." 

At the trial of the case it appeared (1) he had malaria fever in 1875 ; 
(2) he had lived and traveled in Peru in 1875 and 1876 where he had 
an attack of chagres fever; (3) he conducted a restaurant in 1878- 
1880 in connection with which liquors were sold ; (4) he suffered from 
pains in his stomach resulting from indigestion in 1888 and 1889 ; 
(5) and again in 1897, 1901, ^nd 1904 he had attacks of indigestion and 
neuralgia of the stomach, the most severe of which occurred in 1901 
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when he became unconscious for some time and the attending physi- 
cian was unable to diagnose the real trouble, but theré was a complète 
recovery. The décèdent did not inform the insurance company of 
thèse facts, nor did it know of their existence until after his death. It 
further appeared that Finney, with the exception of being troubled vvith 
what one of the physicians called a lazy stomach, which at its best was 
slow in the digestion of food, and which when overtaxed caused him 
a great deal of pain and sufïering, was a vigorous and healthy man. 
He was short and of stocky build, and on the 9th day of October, 1906, 
the examiner of the défendant company found him to be in perfect 
health, and after a careful examination, especially directed to the con- 
dition of the vital organs and to the gênerai health, so reported to the 
company before the policy was issued. The application was made part 
of the policy, as required by the Pennsylvania act of May 11, 1881, § 
1 (P. L. 20). It contained the statement, which is warranted to be true, 
as we hâve seen, that he (the décèdent) never "had any serious illness 
or disease except those incident to childhood, and there was no history 
of consumption or insanity in his family ; that is, among parents, broth- 
ers or sisters, uncles or aunts." 

In the charge, at the trial of the cause, the court submitted three ques- 
tions of fact to the jury, upon which they were requested to pass : (1) 
Did the.insured ever hâve any serious illness prior to that which caus- 
ed his death? (2) Did the insured in his answer to the questions in 
the médical examination, or his warranty in his application, which was 
incorporated in the policy, that he had never had any serious illness, 
suppress any fact material to the risk? (3) Even if insured did sup- 
press no fact material to the risk, did he fraudulently fail to disclose 
the existence of any illness or suppress any information with the in- 
tent to deceive the défendant? The jury answered ail thèse inquiries in 
the négative, and returned a verdict in favor of the plaintiflf for the 
amount claimed. A motion and reasons for a new trial were duly filed 
as well as a motion for judgment non obstante veredicto. The latter 
motion is authorized by the Pennsylvania Act of 1905 (P. L. 286), 
which provides that, whenever a point requesting binding instructions 
has been declined, the party presenting it may move the court for judg- 
ment non obstante veredicto upon the whole record. 

The defendant's first point was refused. It was a request for bind- 
ing instructions as foUows: "Under ail the évidence in the case the 
verdict must be for the défendant." For reasons hereinafter stated, 
it will appear that the questions as to the seriousness of prior ailment, 
the materiality of any concealed information, and the intent of the dé- 
cèdent in failing to state this fact, if not material, were properly sub- 
mitted to the jury, and this motion must be overruled. 

There are 19 reasons assigned why the défendant should hâve a new 
trial, 8 of which are errors alleged to hâve been committed by the court 
in charging the jury, 7 in afSrming plaintiff's points, and 4 in refusing 
to alifirm certain points of the défendant. The errors assigned to the 
charge of the court raise the single question as to whether it was the 
duty of the court, as a matter of law, to détermine thèse three ques- 
tions in favor of the défendant instead of submitting them to the jury, 
159 F.— 14 
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but the facts and circumstances in this case require tliat thîs question 
be resolved against its contention. Ail three were properly referred to 
the jury, as will appear upon a référence to them in their order. 
First. Was the défendant entitled to hâve the court give binding in- 
structions to the jury to fînd that the décèdent had, prior to the issu- 
ing of the polic}', "serions illness and disease other than those incident 
to childhood"? If the jury should hâve been so instructed, then this 
défendant would be entitled, under the Pennsylvania act, to judgment 
in its favor notwithstanding the verdict. The application for the policy 
in question, signed by the décèdent, has been incorporated into and 
made part of the contract, and "ail the statements and answers therein 
are warranted to be true." He therefore warranted, as contained in 
that application, that he had never "had any serions illness or disease 
except those incident to childhood," and the défendant contends that 
the évidence adduced at the trial, together with ail the inferences prop- 
erly drawn from it, is insufficient to support a verdict for the plaintifï, 
so that the court was bound to direct a verdict in its favor. Hews v. 
Equitable Ufe Assurance Society, 143 Fed. 850, 74 C. C. A. 676. The 
décèdent had vi'arranted as true that he had not sufïered from any 
"serions illness or disease except those incident to childhood," and by 
this he is bound, but the plaintiff urges that the évidence establishes 
the truthfulness of this warranty. The évidence to establish that the 
décèdent had been seriously ill for a long time prior to the issuing of 
the policy is substantially as follows: That he had chagres fever in 
1875 vfhile traveling in Peru, South America; attacks of indigestion 
or dyspepsia in 1888, 1889, 1895, and 1897 ; and a severe stomach trou- 
ble, resulting in a loss of consciousness, in 1901. Dr. Hughes, a spe- 
cialist of Philadelphia, was called in, who said that "Finney was par- 
tially conscious only," "almost unconscious," and "in an exceedingly 
weak State," "thought he was going to die," "symptoms were pain in 
the abdomen," "collapse with extrême weakness and almost complète 
unconsciousness." "The puise was weak ; he was rather white ; a 
little yellowish; there was a suspicion of jaundice;" "the whites of his 
eyes were colored a little yellow." 

"Q. Did you arrive at any conclusion as to what the cause of hig trouble 
was? A. I thought the flrst time I saw hlm that It was probably hemorrhagic 
pancreatltis. Hemorrhagic pancreatltis is a condition In which you flnd af ter 
death that the pancréas, whlch Is an organ lying back of the stomach in the 
upper part of the abdomen, is infiltrated everywhere with blood. The condi- 
tion very usually causes death. When I saw hlm the second time I doubted 
the correctness of the original diagnosls, largely beoause he had improved. 
At that second examination I still thought there probably was some obscure 
disease of the pancréas, but probably not of a hemorrhagic type. Q. Was 
hls condition at the time of your flrst visit such as to Indlcate to your mlnd a 
possible fatal termlnatlon? A. I thought that there would be a fatal termlna- 
tlon. * • * Q. As I understand you, he dld not hâve this (hemorrhagic 
pancreatltis)? A. I présume he dld not bave it because he recovered. There 
bave been reported cases in whlch recovery had ensued foUowing the disease. 
That may be the resuit of faulty observatioui, or there may be posslbly a re- 
covery from It. Q. Your judgment is there Is no recovery from It? A. I hâve 
never seen a case that I knew to recover. * » * » 

The witness further stated that "I am not certain it was not (hemor- 
rhagic pancreatltis). It might hâve been and there might hâve been 
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a recovery." Dr. Hughes further stated that he had no personal 
knowledge as to whether Finney recovered from this illness, but that 
he (the doctor) thought that Finney "could hâve recovered perfectly 
from any condition of the pancréas, for instance, which would not kiîl 
him at the time; that is, there would be a possibihty of complète 
recovery." Dr. Brown, his family physician, called this attack "gas- 
tric neurosis," which he said meant simply "nervous indigestion," and 
it was shown that he died March 18, 1907, and Dr. Brown, his fam- 
ily physician, certified that death resulted from "acute gastritis and 
collapse of the central nervous system." He explained that by gas- 
tritis he meant a gênerai disturbance of gastric affection, and in this 
particular instance to mean that Finney had a "lightening up of those 
old gastric affections which he had been sufïering from for a number 
of years." "It was a lightening up, through some spécial cause, 
increasing the severity of the symptoms." 

On the part of the plaintiff évidence was produced to show that 
the décèdent was a stout and vigorous man, of stocky build, and 
of good, gênerai health. Dr. Robinson, of Pottsville, testified thaï 
thèse attacks of dyspepsia were simply functional dérangements, 
brought about by errors of diet, and that after they passed Finney 
immediately recovered his gênerai good health. He had on January 
24, 1904, made application to the New York Life Insurance Com- 
pany for a policy of $5,000, which was issued to him, in which he 
stated to the question, "What illnesses, diseases, or accidents hâve 
you had since childhood?" that he had "Gastritis, one attack in 
October, 1901, duration six weeks. The attack was a severe one. 
Results, perfect recovery." And to the question, "How long since you 
consulted or hâve had the care of a physician, if so, for what aliment ? 
Name and address of physician?" to which he answered, "One month 
ago. Indigestion, lasting a few days. Dr. Brown, 49th & Chester ave- 
nue." Dr. Bobb was the médical examiner for the New York Life, 
and, after receiving Finney's answers to ail questions, made a thorough 
examination of him, the resuit of which he testified to be that he 
found heart, lungs, stomach, and kidneys in good condition, and the 
puise normal, and that Finney at that time was a good risk, and 
this Company insured him. Dr. Caskin was the médical examiner for 
the défendant company, and, after recording the answers of Finney 
to the questions propounded to him, made for himself a physical ex- 
amination of the décèdent, the resuit of which he certified to the 
company, showing that ail his vital organs were sound and healthy, 
and that an examination of his pupils and réflexes showed there was 
no disturbance of his nervous system, and further certified that "com- 
pared with the average of lives of the same âge and sex, the chances 
of life in this subject seemed to be first-class." Dr. Brown, his family 
physician, who attended the insured throughout his illness of 1901, tes- 
tified that his health was even better after his illness than before, and 
that he had increased in weight, and led a very strenuous life down 
to within a few days before his death. 

Notwithstanding this conflict of évidence on the question of wheth- 
er or not the décèdent ever had any serious illness other than those 
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incident to childhood, prior to the date of the policy, the défend- 
ant contends it was entitled to binding instructions in its favor. 
It might even be doubted whether it would be entitled to such a 
disposition of the case on the strength of a most favorable view of 
its own évidence. It may be pancreatitis may be adjudged as a seri- 
ous illness, as a matter of law, but Dr. Hughes, while not certain, 
gives it as his judgment that the décèdent in 1901 had not suffered 
from that disease. The weight of the évidence is to the effect that 
he suffered from nervous indigestion and dyspepsia at times, as a 
resuit of indiscrétions in diet, and this, as a matter of law, cannot be 
held to be a serious illness. McClain v. Provident Life Assurance 
Association of New York, 110 Fed. 80, 49 C. C. A. 31. But when 
taken in conjunction with the évidence of the plaintiff tending to show 
that no sickness from which the décèdent suffered prior to the date 
of the policy was serious other than those incident to childhood, it 
was cleârly a case to be submitted to the détermination of a jury, 
upon which point the jury was instructed as follows : 

"The term 'serions Illness' in an application for a llfe policy is sucli an ill- 
ness as is llkely to impair permanently tlie constitution and render tlie risli 
more liazardous. Did thèse troubles which he had impair permanently his 
constitution and render the risk more hazardousî Was his stomach or diges- 
tive power, the digestive power of the stomach, good and healthy, or was il 
of a kind that could be cured of the acute and troublesome condition? Or 
was there any danger, by reason of its lazy condition, of it becoming imï>aired 
by sllght over-indulgence? Was it of that character which really was per- 
manent? Was it of that character which was incurable? Ail thèse you will 
pass upon, and you will look to the évidence for the purpose of saying wheth- 
er or not thèse attacks were temporary or permanent, whether they were seri- 
ons or whether they were only, as the plaintiff says, a slight indisposition, as 
the resuit of slight and at times over-indulgence? The court bas also sald 
that the term 'serions illness,' as used In applications for a life policy, as to 
the question whether the applicant ever had any serious illness, means a grave. 
Important and weighty trouble. In the Century Dlctionary the words 'seri- 
ons illness' are deflned as attended with dangers giving rlse to appréhension. 
Were the illnesses, or was any illness from which he suffered, dangerous, giving 
rise to appréhension? And again, It bas been said that the term 'serions ill- 
ness,' as used In an application for life Insurance, means an Illness that per- 
manently Impairs the health of the applicant, and does not mean an Inslgnlfl- 
cant Illness. The term does not include every sickness which may terminale 
in death, as such an Interprétation would cause it to embrace almost every 
distemper In the entire category of disease." 

The term "serious illness" has been construed to mean such an ill- 
ness as has, or ordinarily does hâve, a permanent detrimental effect 
on the System, or renders the risk unusually hazardous. Cooley's 
Brief on Law of Insurance, vol. 3, p. 2112. What is to be understood 
by "serious illness"? If any sickness which may terminale in death, 
then it must embrace almost every distemper in the entire catalogue 
of diseases. To give such an interprétation to this expression, would, 
we hâve no doubt, defeat a recovery in a large majority of the cer- 
tificates issuëd by the Society. The true construction of the language 
must be that the applicant has never been so seriously ill as to per- 
manently impair his constitution, and render the risk unusually haz- 
ardous. This was said in sustaining the verdict of the jury in Illinois 
Masons' Benevolent Society v. Winthrop, 85 111. 537. Before any 
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temporary ailment can be called a disease, it must be such as to in- 
dicate a vice in the constitution, or be so serions as to hâve some bear- 
ing upon gênerai health or the continuance of life, or such as, accord- 
ing to common understanding, would be called a disease. When the 
applicant says that he has never had any serious illness, the courts 
will construe the meaning to be that he had never been so seriously 
ill as to permanently impair his constitution and render the risk un- 
usually hazardous. Rand v. Life Insurance Society, 97 Tenn. 291- 
395, 37 S. W. 7. If any illness which Mr. Coucher had prior to his 
application for membership in this association, other than typhoid 
fever in 1866, was merely temporary, and if its effects were temporary 
and had entirely passed away before he made the application, and if 
it did not afïect his health or shorten his life, then it was not a sé- 
vère illness within the meaning of the question asked. The answer 
to the question in such case was substantially true, and the nondis- 
closure of such illness is no défense to the action. Goucher v. North- 
western Traveling Men's Association (C. C.) 20 Fed. 596. It was for 
the jury to say whether or not the aliments from which the décèdent 
suffered were serious within the meaning of his warranty. In Boos 
V. World Mutual Life Ins. Co., 64 N. Y. 236, it was left for the jur> 
to pass upon the question as to whether an attack of pneumonia, whicii 
lasted 10 days, and a sunstroke sufïered by the applicant, were serious 
sicknesses or diseases; and in Black v. Travelers' Insurance Co., 121 
Fed. 732, 58 C. C. A. 14, 61 L. R. A. 500, the insured had received 
a gunshot wound in the back of his head by which the external table 
of the skull was fractured, and a pièce about one-half inch square 
taken out, on the strength of which he had received a pension froni 
the government, which had afterward been increased on account of 
alleged resulting vertigo and impaired vision, the Circuit Court of 
this district held that, upon a warranty by the insured that he had 
never had any bodily or mental infirmity, the question was one for 
the jury to détermine. Smith v. Metropolitan Life Ins. Co., 183 Pa. 
504, 38 Atl. 1038, and Barnes v. Fidelity Mutual Life Association, 
191 Pa. 618, 43 Atl. 341, 45 L. R. A. 264, are Pennsylvania Suprême 
Court cases to the same effect. 

Second. The foregoing discussion bears directly on the second ques- 
tion submitted to the jury in the case at bar, viz., whether the insured 
in his answers to the questions in the médical examination and war- 
ranty that he never had any serions illness suppressed any f act material 
to the risk? The jury on this point were charged that if any of the 
aliments, including the illness of 1901, were serious, they were ma- 
terial, and, if insured had suppressed the material fact, the plaintiff 
could not recover. A verdict for the plaintiff is équivalent to a finding 
that no facts were suppressed material to the risk. There was évidence 
to warrant the jury in so finding, and it was properly submitted to 
them. 

The évidence shows that on December 9th, 1898, décèdent applied 
to the Fidelity Mutual Life Insurance Company for a $5,000 policy, 
stating in answer to the questions in the médical examination that he 
had chagres'fever in 1875, and dyspepsia on several occasions, giving 
the name of Dr. Robinson, of Pottsville, as the attending physician. In 
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the isame application he stated his ownership of a restaurant and bar. 
With this information in its possession, the Fidelity Mutual Life In- 
surance Company issued to Finney a policy for $5,000, and upon a simi- 
lar application, dated May 11, 1899, containing the same answers to 
thèse questions, issued to him a second policy for $5,000. On March 
14, 1906, the décèdent applied to the Provident Life & Trust Company 
for a policy for $5,000. In the answer to a question in the application 
as to whether he had ever been seriously ill, or had typhoid, typhus, 
yellow, rémittent or intermittent fever, rheumatism, rupture, etc., "dys- 
pepsia or impaired digestion to any extent," Mr. Finney replied "No; 
except yellow fever in early manhood." Subsequently, the policy hav- 
ing been issued upon his application, Finney examined the copy of the 
médical examination attached to the policy, and addressed the follow- 
ing letter to the Provident Company : 

"Gentlemen: I désire to hâve answers to certain questions on the back of 
my policy, No. 125,032, corrected as (oUows: Question No. 7 to read 'No,, 
excepting an attacli of neuralgia flve years ago, and fever in early manhood.' 
Question No. 17, to contain the names of Dr. Brown and Dr. Donald Hughes. 
Question No. 18 to read, 'New York Life $5,000, and Fidelity $5,000.' Truly, 
John F. Finney." 

This letter was indorsed by the Provident Company, "Risk approved 
as before, 3 mo-27th, 1906, C. H. W." There M^ere four additional 
policies applied for in the Provident Life & Trust Company on April 
30, 1906, each for $3,600, making a total of $10,000. The answers in 
the four applications to thèse policies contained the modified answers, 
as indicated by the above quoted letter, and the policies were issued on 
thèse four additional applications. It will thus be seen that the Fideli- 
ty Mutual Life Insurance Company, with the knowledge in its posses- 
sion that the décèdent had suffered from chagres fever in 1875, had 
fréquent attacks of dyspepsia from errors of diet, had traveled in Peru, 
South America, and that he had been the owner, for a short time, of a 
restaurant with a bar attached, did not regard ail this information ma- 
terial to the risk, as they issued their policy at the usual rate to him on 
December 9, 1898, for $5,000, and the Provident Life & Trust Com- 
pany, with the knowledge of his gastric troubles, and the attention he 
received from Dr. Hughes and Dr. Brown in 1901, which was the 
most severe attack, also regarded thèse aliments as immaterial, and is- 
sued policies to him to the extent of $15,000. 

In a well-considered opinion in Penn Mutual Life Insurance Co. v. 
Mechanics' Bank, 73 Fed. 413, 19 C,"C. A. 286, 38 L. R. A. 33, 70, 
Judge Taft said : 

"A fair test of the materlality of a fact is found, therefore, in the answer 
to the question whether reasonably careful and intelligent mén would hâve 
regarded the fact communicated at the time of effiecting the Insurance as- 
substantially increasing the chances of the loss Insured against. The best évi- 
dence of this is to be found in the usage and practioe of Insurance eompanies 
in regard to raising the rates or In rejecting the risk on becoming aware of 
the fact. If the rates are not raised In such a case, It may be inferred that 
reasonably careful men do not regard the fact as materlal. If the rates are 
ralsed, or the risk Is rejected, then they do." 

The évidence of the action of the other eompanies upon receiving the 
information as to thèse prior aliments was submitted in the case, and it 
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alone was sufficient to carry the question of its materiality to the jury. 
In addition to this, there was considérable évidence on the part of the 
plaintiff as to his gênerai good health, and the temporary condition of 
the stomach troubles from which he sufïered. But, at any rate, two of 
the important insurance companies of the country did not regard 
thèse aliments as material to the risk. This fact, together with the 
other évidence in the cause as to its materiality, clearly made it a ques- 
tion for the jury, and their finding against the materiality viras amply 
justified. 

_ The Pennsylvania Act of June 23, 1885, § 1 (P. h. 134), on the ques- 
tion of materiality is as follows : 

"Whenever the application for a policy of llfe Insurance contalns a clause 
of warranty of the tnith of the answers therein contained, no misrepresenta- 
tion or untrue statement in such application, made In good faith by the appli- 
cant, shall effect a forf?iture or be a ground of défense in any suit brought 
upon any policy of Insurance issued upon the faith of such application, unless 
such misrepresentation or untrue statement relate to some matter material 
to the rislî." 

Under this act, if the matter is not material to the risk and the state- 
ment is made in good faith, although it is untrue, it shall not avoid the 
policy. March v. Metropolitan Life Ins. Co., 186 Pa. 629, 40 Atl. 1100, 
65 Am. St. Rep. 887. The question of the materiality of the statements 
alleged to be false is for the jury under the Pennsylvania act above 
ref erred to. This has been repeatedly asserted by the Suprême Court of 
that State. March v. Life Ins. Ce, supra ; Keatley v. Ins. Co., 187 Pa. 
197, 40 Atl. 808 ; McClain v. Provident Saving Association of New 
York, supra. 

Third. It is strenuously urged that, whether the aliments above al- 
luded to were serions and material or not, the décèdent suppressed in- 
formation in regard to them with a fraudulent intent of withholding 
this information in order that he might procure the policy on which the 
suit was brought, and that this was so clearly established by the évi- 
dence in the cause that it was the duty of the court to so décide. As 
construed by the Suprême Court of the state in March v. Metropolitan 
Life Ins. Co., supra, and the Circuit Court of Appeals in the Sixth Cir- 
cuit in Penn Mutual Life Ins. Co. v. Mechanics' Savings Bank & Trust 
Co., 72 Fed. 413, 19 C. C. A. 286, 38 L. R. A. 33, 70, reaffirmed by the 
same court on a rehearing in 73 Fed. 653, 19 C. C. A. 316, 38 L. R. A. 
33, 70, the Pennsylvania act of 1885 leaves open to judicial investiga- 
tion, in the ordinary way, the question whether any fact concerning 
which inquiry was made, and an untrue answer given was material to 
the risk. If found to be material, the policy will be avoided, whether 
the untrue answer was made in good faith or not. If found not to be 
material, then the breach of warranty will work no préjudice to the 
insured, if the answer was given in good faith; but if given in bad 
faith, and for the purpose of misleading the company, then the policy 
will be avoided, notwithstanding the immateriality of the fact inquired 
about. 

Under the act, untrue answers, made in good faith, as to immaterial 
matters, even in the warranty or where it is expressly stipulated to be 
part of the contract, will not avoid the policy ; but in this case the un- 
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true answers, set up for the purpose of avoiding the polîcy, were not 
incorporated in the contract, nor were they warranted as^^rue, nor was 
a copy of the answers attached to the polîcy so that the décèdent could 
hâve examined them for the purpose of ascertaining whether they were 
in accordance with his answers made to the médical examiner. They 
are answers made by the insured to the defendant's médical examiner 
who wrote them down (as he testified at the trial) "disregarding things 
that in his judgment had no bearing on the risk, either because of trivi- 
ality, or because of the time beyond which they occurred," and in 
view of the f act that experienced insurance men regarded insured's 
prior ailments as immaterial to the risk, and in view of the further fact 
that Finney never had an opportunity to correct any answer recorded 
by the examiner, in the absence of proof to the contrary, the jury might 
well infer that Dr. Caskin may hâve disregarded information imparted 
to him by Finney "as having no bearing on the risk," either because he 
regarded it as trivial, or havîrig occurred at a time too remote, which, 
if recorded, would hâve now an important bearing on decedent's good 
faith. The documentary évidence shows a conscientious endeavor on 
the part of Mr. Finney to answer truly, so far as he knew, as to his 
prior condition of health in his applications for other insurance before 
and about the time the policy in suit was issued, and how miich of this 
same information was imparted by Finney to Dr. Caskin and "disre- 
garded" by him as matter, in his judgment, having no "bearing on the 
risk, either because of triviality, or because of the time beyotid which 
they occurred," the évidence fails to disclose. This statement of Dr. 
Caskin and the statement of Dr. King, together with the confidential 
report of the latter to the Fidelity Company, after examining insured in 
1898, stating that "Major Finney was a man thoroûghly conscientious, 
and in giving his personal history perhaps states troubles which an or- 
dinary person would overlook," and the fact that Maj. Finney corrected 
the answers to the médical examiner's report made on March M, 1906, 
to the Prdvident Life & Trust Company for a policy for $5,000 in 
that Company, with the oral évidence on this point at least, we think 
made a case to be submitted to the jury as to the good or bad faith of 
the décèdent in imparting information to the défendant concerning his 
past history and health. I might hère remark that the case at bar 
strongly illustrâtes the vice of omitting from the policy, in violation 
of the spirit of the Pennsylvania act of May 11, 1881, the answers of 
the décèdent as to his past history and prior condition of his health. 

The alleged errors in the other reasons for a new trial we think hâve 
been fuUy disposed of in the questions considered, excepting the sev- 
enteenth reason, which was the tenth point submitted by the défendant 
to the court to charge the jury as follows : 

"(lO) If the évidence shows that at any time prior to October 10, 1906, 
the insured had any serious lllness or dlsease of im orgflnlc type as contra- 
dlstinguished from a functional dlsordep, accompanied with circumstances 
that, to a reasonable and prudent man» must naturally lead him to suppose 
that he was afflicted with an lllness or dlsease which rnight affect or Impair 
his health and thereby must neeessarily hâve been impressed upon hls memory, 
it was his duty to disclose the same to the insurance company, and hls f all- 
ure to do so warrants you in flndlntf, anâ I direct you to find, a verdict for the 
défendant" 
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This was refused by the court because the latter part of this point 
is somewhat confused. The last sentence, to wit, "and I direct you to 
find a verdict for the défendant," is an implied direction to the jury to 
make an affirmative finding as to the facts stated in the point, and this 
was a question entirely for the jury. As it stands, we think it was 
properly refused. 

The motion for judgment non obstante veredicto is overruled, and 
the motion for a new trial is refused. 



WALLBNBURG V. MISSOURI PAC. UY. CO. (two cases). 

(Circuit Court, D. Nebraska. Febniary 14, 1908.) 

Nos. 7, 8. 

1. Aliens—Natuealization— Déclaration of Intention— "Citizen." 

An allen's déclaration of his intention to become a citizen of the Unit- 
ed States did net make hlm a citizen, he bavlng never taken ont his nat- 
uralizatlon papers. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1164H174; vol. 8, pp. 7602, 7603.] 

2. Bemoval of Causes— Grounds — Pétition— Pkoof. 

Where a removal pétition was based wholly on the ground of diverse 
citizenship, défendant was not entitled to removal on proof that the plain- 
tiff was an allen, and that the case was removable on the ground that 
it was an action brought by an alien in a state court agalnst a citizen 
of another state. 

3. Same— Amendment. 

Where a removal pétition was based wholly on diverse citizenship, and 
the proof showed that plaintiff was an alien, the fédéral court had no ju- 
rlsdietion, nor could the defect be cured by amendment whlch would 
necessitate the setting up of an entirely new and distinct ground for 
removal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Removal of Causes, 
§ 178.] 

4. "CiTi:iENs"— Who ap.e Citizens— Women Mabried to Aliens. 

Where a woman was born a "citizen" of the United States, she did not 
lose her citizenship by marrying an alien, at least so long as she continued 
to réside in the United States. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Citizens, § 7. 

For other définitions, see Words and Phrases, vol. 2, pp. 11(>4-1174 ; 
vol. 8, pp. 7602, 7603. 

Citizenship of married women, see note to 65 C. G. A. 5.] 
■6. Removai. or Causes— Allégation and Proof of Citizenship. 

Where a pétition to remove a cause filed in a Nebraska state court al- 
leged that plaintiff was a citizen and résident of Nebraska, and that de- 
fendant was a corporation orgauized under the laws of Missouri and 
was a citizen of that state, but the proof showed that plaintiff waa a 
citizen of Louisiana, the removal was erroneous. 

McCoy & Olmsted, for plaintiffs. 

James W. Orr and John F. Stout, for défendants. 

W. H. MUNGER, District Judge. The plaintiflfs in thèse two cases 
are husband and wife, and each brotight an action in the state court 
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against the défendant to recover damages alleged to hâve been sustain- 
ed by reason of an injury received by Maggie Wallenburg, by rea- 
son, as alleged, of the négligence of the défendant. The défendant 
filed its pétition in the state court in each of said cases, asking to bave 
them removed into this court, on the sole ground of diversity of citizen- 
ship, alleging in each case that the plaintiff was a citizen and résident 
of Nebraska, and the défendant a corporation organized under the 
laws of the state of Missouri, and a citizen of Missouri. Plaintiffs in 
each case hâve filed their pleas in this court denying the jurisdiction 
of the court, denying that they were citizens of the state of Nebraska, 
but alleging that they are citizens of the state of Louisiana. On the 
trial the évidence disclosed that the plaintiff August Wallenburg was 
born in Germany, and a subject of that empire; that he came to the 
United States some years ago, and declared bis intention to become a 
citizen of the United States, but had never taken out bis naturalization 
papers. The déclaration of his intention to become a citizen of the 
United States did not make him such, and he remains an alien. City 
of Minneapolis v. Reum, 56 Fed. 576, 6 C. C. A. 31. 

Défendant contends that, where a suit is brought in the state court 
by an alien against a citizen of another state, the case is a removable 
one into the United States court, notwithstanding the objection of the 
alien plaintiff, and therefore that this case should not be remanded. 
Conceding, for the purposes of the argument, though not deciding, that 
where an alien brings suit in a state court against a citizen of another 
state such défendant may remove the case into the fédéral court over 
the objection of the alien plaintiff, we do not think that aids the de- 
fendant in this case. The pétition for removal to the state court was, 
as we bave said, based wholly on the ground of diverse citizenship. 
When the jurisdictional fact is disputed, it devolves upon the petitioner 
seeking to bave the case removed to establish the right of removal, 
and this right must appear to exist upon the ground stated in his pé- 
tition for removal. The allégations in the pétition and the proof must 
correspond. Woolridge v. McKenna (C. C.) 8 Fed. 650. The proof 
failing to establish diversity of citizenship, it follows that this court 
has no jurisdiction, nor could this defect be cured by amendment. 
While a pétition may be amended in this court by making a more per- 
fect statement of the alleged ground of removal, an amendment will 
not be permitted which sets up an entirely new and distinct ground for 
the removal. As said by Justice Miller, in Cameron v. Hodges, 127 
U. S. 323-326, 8 Sup. Ct. 1154, 33 L. Ed. 133 : 

"There is no précèdent known to us wlilch authorlzea an amendment to be 
made even In the Circuit Court by which grounds of jurisdictloii may be mado 
to appear which were not presented to the state court on the motion for re- 
moval." 

For this reason, the case of August Wallenburg v. Missouri Pacific 
Railway Company is remanded to the state court. 

Another and différent question is presented in the case of Maggie 
Wallenburg v. Missouri Pacific Railway Company. The évidence 
shows that she was born a citizen of the United States ; that she was 
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married to August Wallenburg August 30, 1904, and has always re- 
sided within the United States. Does the fact of marriage by a woman, 
a citizen of the United States, to an alien, change her status in respect 
to citizenship ? The fédéral décisions are not uniform upon this ques- 
tion, as vvill be seen from a reading of the cases of Shanks v. Dupont, 
3 Pet. 242, 7 U Ed. 666 ; Pequignot v. City of Détroit (D. C.) 16 Ped. 
211 ; Comitis v. Parkerson et al. (C. C.) 56 Fed. 556, 22 L. R. A. 148 ; 
Jennes v. Landes (C. C.) 84 Fed. 73 ; Ryder v. Bateman (C. C.) 93 Fed. 
16-21 ; Ruckgaber v. Moore (C. C.) 104 Fed. 947. Without undertak- 
ing to review the reasons given for the conclusions reached in each 
of the foregoing cases, I am clearly of the opinion that a woman, a 
citizen of the United States, does not lose that citizenship by marriage 
to an alien, at least so long as she continues to réside in the United 
States, and that under the proofs in this case Maggie Wallenburg was, 
at the time of the brmging of this action, and still is, a citizen of the 
United States. 

A careful considération of the testimony leads me to believe that, at 
the time of the bringing of the action, she was a citizen of the state 
of Louisiana, and not a citizen of the state of Nebraska, and the case 
is therefore controlled by Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 
150, 51 L. Ed. 264. 

For this reason, the case wlll be remanded to the district court of the 
state. 



UNITED STATES V. BROWNELL. 

(Circuit Court, S. D. New York. November 23, 1907.) 

No. 4,586. 

OusTOMS DcTiES— Classification— Casein—"Laci'arene." 

Casein Is "lactarene," as enumerated in Tarife Act July 24, 1897, c. 11, 
§ 2, Free List, par. 5>94, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1684]. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,453 (T. D. 37,645), in which the 
Board of General Appraisers sustained the protest of W. M. Brownell 
against the assessment of duty by the collector of customs at the port 
of New York. 

D. Frank Lloyd, Asst. U. S. Atty. 

Comstock & Washburn (Albert H. Washburn and J. Stuart Tomp- 
kins, of counsel), for importers. 

PLATT, District Judge. The merchandise in suit is invoiced as 
casein, and was treated by the collector as a nonenumerated manu- 
factured article at 20 per cent, ad valorem. The importer protested, 
claiming that it is either albumen, lactarene, or glue stock, which are 
on the free list of Act July 24, 1897, c 11, § 2, 30 Stat. 194 
[U. S. Comp. St. 1901, p. 1684]. 
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The Board reversée! the action of the collector, on the ground that 
it is the identical article which the court ruled to be free as albumen 
in Merchant's Despatch Transp. Co. v. United States (C. C.) 121 
Fed. 443, and which later the court ruled to be free as lactarene, in 
B. P. Ducas Co. v. United States (C. C.) 143 Fed. 362, and that upon 
the larger record before them they found nothing which "differen- 
tiates the commodity" or would lead the court to change its ruling. 
Left to themselves, I am inclined to think that the Board would hâve 
sustained the collector, but they were constrained by the situation to 
send it to the free Hst. 

The real contention before them was as to whether or not it is the 
lactarene of paragraph 594. It seems too clear for discussion that 
it is neither albumen nor glue stock, and that it is a manufactured 
article. A Scotchman named Pattison invented the term "lacterine" 
in connection with the English patent of 1848, which explained how 
to produce an improved material for fixing paint or pigment colors 
on woven fabrics. He used acids on buttermilk, and said the same 
treatment could be applied to skimmed milk. His patented article 
found some favor and gradually invaded the commerce of this coun- 
try, taking naturally the name which he gave it. I am satisfied that 
it was this product which Congress dealt with in paragraph 694. 

Is the merchandise in suit that thing or something else? The pat- 
entée said that his acid treatment could be applied to any kind of milk, 
including skimmed. It is true that under conditions existing at the 
time of the patent, and long thereafter, it was impossible to produce 
any lactarene which would not contain a considérable percentage of 
butter fat, and, as the fat soon became rancid, its présence in the ma- 
terial rendered it unfit for the uses for which it was intended, un- 
til our trade got into such a condition, that in the late '80s and early 
'90s the article had been practically eliminated, and the name almost 
forgotten by the calico printers. Nevertheless, the Congress used 
the name in 1897. It is the duty of the court to discover, if it can, 
what the Législature meant by such action. It will not do to say that 
it was an oversight, if a reasonable account can be had of it. 

Hère is the way it strikes me: The mechanical separator began to 
get in its work of making the skim less fatty as far back as 1890. By 
1897, the skim had become so very free from fat, that lactarene made 
in pursuance of the patented process would be practically freed of 
the substance which had hindered its usefulness. Thèse facts must 
hâve been known to the legislators. The name was being used to 
some extent in our trade. The prior act had used the word, and it 
was used again. The same policy which had made the lactarene free 
in the prior acts would hâve made this improved article free in 1897. 
It will do what the patented material proposed to do and many things 
beside. In other words, the patented material could, in 1897, be pro- 
duced under the disclosures of the patent in a much improved form. 
I think the merchandise in suit was so produced, and is the very thing 
which was made free by paragraph 594. 

Thus force is given to the law, the court décisions, although based 
on différent grounds, produce the same resuit, and the doings at the 
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custom house will proceed smoothly. I am sorry for the farmer, and 
would help him, if my conscience did not stand in the way, but it 
does so stand, and I am as helpless as the farmer. I shall lose no sleep 
if help cornes to him from above, but I cannot for the life of me see 
how any court can reach any différent conclusion. It so happened 
that my eye fell, the other day, upon the word "lacterene" in the En- 
cyclopedia Americana, Edition of 1904, which, under the auspices of 
the Scientific American, claims to be of spécial service to this coun- 
try. I found it thus defined: "The casein of mille as commerçially 
prepared by being freed from fat, precipitated by an acid, thoroughly 
purified, dried and powdered." (The underscoring is mine.) 
The décision of the Board is affirmed. 



TUENER V. CITX OF FREMONT et al. 

(Circuit Court, D. Nebraska. February 12, 1908.) 

No. IS. 

1. OONTBACTS— CONSTBUCTIOK— PeIMAEY ObJECT. 

In construing a contract, the primary object Is to dlscover the Inten- 
tion of the parties. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 11, Contracts, f 730.] 

2. Saue. 

In construing a contract, the entlre agreement must be consldered, and, 
If possible, It should be construed so as to give effect to each of Its pro- 
visions. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 11, Contracts, $ 734.] 

3. MUNICIPAl COEPOBATIONS— PAVING— BiD CONSTBUED. 

Where the spécifications upon which paving bids were based provided 
that the city engineer might malce certain tests of the brick to be used 
at any tlme durlng the progress of the work, and that if they dld not stand 
the tests they should be rejected, and requked the bidders to deposlt 
samples of the brick on which their bids were based, such samples to be 
labeled, showlng the commercial name of the brick, a statement In plain- 
tifif's bid that he proposed to use "Capital" brick, as per samples sub- 
mitted, dld not vcork a modiflcation of his projposal to do the work 
accordlng to the plans and spécifications so as to make the quallty of his 
samples détermine the quallty of the brick to be used, unaided by the tests 
provided for in the spécifications. 

4. Same — Failueb to Complt with Bid— Reletting of Oonteact— Effect. 

Where plalntiff refused to enter into a municipal paving contract. nfter 
having been declared the lowest bidder, the city councll, by declaring 
another bidder to be the lowest bidder, without readvertlslng for bids, 
did not rescind Its flnding that plaintiff was the lowest bidder, so as to 
release his deposlt made to secure his entry Into a contract. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 36, Municipal Corpora- 
tions, 1 865.] 

6. Damages— Bbeaoh of Conteaots— Forfeitures— Constbuotion. 

Though, gênerai ly, courts do not look upon forfeitures with favor, and 
will, where the contract is susceptible of so doing, construe such a pro- 
vision as a penalty rather than liquidated damages, such construction 
should be given as will carry ont the Intent of the parties, if such intent 
Is elearly ascertalnable from the contract. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 15, Damages, SI 156. 
157.] 
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6. Same— BiD FOB Street Paving. 

Where, when a bidder for street paving deposlted checks for $3,700 to 
secure his entry into a contract on the acceptance of his blds, the dam- 
ages to the city and the public which would flow from his failure to 
enter the contract could not be known, on a forfeiture, the deposlt must 
be treated as llquidated damages for plalntllï's default, and not merely 
a penalty, though the actual damage, as shown by subséquent events, was 
only about $2,500. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 15, Damages, §§ 
17Ô-175.] 

Baily & Shipp, for plaintiff. 

C. E. Abbott and F. Dolezal, for défendants. 

W. H. MUNGER, District Judge. The city of Fremont is a munic- 
ipal corporation of the state of Nebraska. In December, 1906, the 
city council created two paving districts known as Nos. 10 and 12, 
and in March, 1907, the board of pubHc works pubHshed a notice in- 
viting bids for the paving in said districts, said notice providing that 
the work should be done according to plans and spécifications on file 
in the office of the city engineer and of the board of public works. 
Among the provisions of the spécifications referred to were the foUow- 
ing: 

"The city reserves the right to reject any and ail blds, or parts of blds, 
which may not be advantageous to the city. 

"Each bidder will be required to deposit with his proposai a eertlfled check 
on some bank of Fremont, Nebraska, for an amount equal to flve per cent. 
of the value of the work as per bid, as a guarantee of good faith which Is 
hereby agreed shall be considered as llquidated damages, which shall be for- 
felted to the city of Fremont If such a proposai Is accepted, the work award- 
ed and the bidder f ails to enter Into the contract In the f orm hereinaf ter pre- 
scribed with legally responslble sureties within ten days after written notice 
80 to do hâve been given the bidder by the board of public works, when the 
contract and bond hâve been approved as by law provided, the bidder's certi- 
fled check wlll be returned to hlm. * » * 

"The pavement must be of the best quality of vitrifled paving brick or 
brick rblock of uniform dimensions and true In form, and especlally madc 
for Street paving purposes ; the vitrifled bricks shall not be less in size than 
two and one-quarter (2%) by four (4) by eight (8) inches and the vitrifled 
brick blocks not be less than three and one-fourth (334) Inches thick, four 
(4) Inches deep and eight (8) inches long, but only one size and make shall be 
used on the street in tlie Improvement district being paved. Ten (10) samples 
of each kind of brick blocks bid upon duly labeled showing name of bidder 
and commercial name of the brick or brick block shall accompany the bids ; 
failure to submit such samples shall invalidate the bid, 

"The brick and brick blocks shall be of the kind known as 'repressed brick' 
and shall be repressed to the extent that the maximum amount of material 
is forced into them. They shall be f ree from lime and other impuritles ; 
shall be as nearly uniform in every respect as possible, shall be burned so as 
to secure the maximum hardness ; so annealed as to reach the ultlmate de- 
gree of toughness and thoroughly vitrifled so as to make a homogeneous mass. 
The brick shall be free from ail laminations caused by the process of manu- 
facture, and free from fire cracks or checks of more than superflclal char- 
acter or extent. 

"AU brick so distorted In burnlng or with such prominent klln marks as 
to produce an uneven pavernent shall be rejected. 

"To secure uniformity in vitrifled paving brick and paving brick blocks de- 
livered for use, the fqllowing tests, as recommended by the National Brick 
Manufacturera' Association, shall be made : 

"Spécimen vitrifled paving brick and vitrifled brick blocks shall be placed In 
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a machine known as a 'rattler' twenty Inches long, twenty-eight Inches In di- 
ameter, maklng thirty révolutions a minute. Nlne to twelve bricks shall con- 
stltute a charge for a single test. In addition 300 pounds of cast-iron foundry 
shot shall be placed in the rattler. Thèse shot wlll be of two sizes, viz.: 
one and one-half (IV2) ineh cubes, and oblong pièces two and one-half (2%) 
inches square section, and four and one-half (4%) Inches long. The number 
of révolutions for a standard test shall be eighteen hundred, and if the loss of 
weight by abrasion or impact during such test shall exceed 18 per cent, of 
the original vceight of brick or brick blocks tested then the brick or brick 
blocks shall be rejected. AH pièces of one pound weight or less shall be count- 
ed as loss. An officiai test to be the average of two of the above tests. The 
clty engineer may, at any time during the progress of the street work, take 
any number of the bricks or brick blocks for testing purposes, and should they 
not meet the requirements, other satisfactory brick or brick blocks shall be 
substituted at once." 

Mr. Turner, the plaintiff, on April 5, 1907, submitted bids to do the 
paving in said two paving districts. His proposai in District No. 10 
contained among other things, the foUowing provisions : 

"The undersigned, after examinlng plans, spécifications and work to be 
done neeessary to complète the paving, curbing and grading of District No. 

in the city of Fremont, Nebraska, proposes to furnish ail the materlal 

and do ail the work in compliance with the plans and spécifications on file 
in the office of the city engineer, for the following priées, to wit: • * • 

"The undersigned hereby agrées to enter Into a contract wlthln ten days 
of the notice of that award, should hls proposai be accepted. * * * In the 
event of the failure to enter into such contract wlthin ten days of the notice 
of the award, then the inclosed check for $2,100.00 as a guarantee thereof 
shall be forfeited as prescribed In the spécifications," 

— which proposai was signed by plaintiff, and his post-office address 
given. Underneath the same was written the following : 

"If awarded the contract, I propose to use 'Capital' brick or bloek, as per 
samples submitted." 

His bid for District No. 13 contained the same provisions, ex- 
cepting that, instead of having written underneath his name the brick 
proposed to be used, as in the bid for District No. 10, there was 
written at the top of the proposai the following words : 

"I propose to use 'Capital' brick or block, as per samples submitted." 

And the check accompanying the same was for $1,600. 

The board of public works recommended to the city council the ac- 
ceptance of said bids of plaintifï, they finding the plaintiff to be the 
lowest responsible bidder. The city council, with the approval of the 
mayor, found that plaintiff was the lowest responsible bidder, ac- 
cepted his proposai, and awarded the contract to him. He was duly 
notified, and two contracts, one for each district, were forwarded to 
him to be executed, said contracts providing that the work was to be 
done in accordance with the plans and spécifications referred to. 
Plaintiff refused to exécute said contracts, but submitted to the board 
of public works two other contracts, providing that the work should be 
done accordihg to the plans and spécifications, except that the brick 
to be used were to be only according to the samples which he sub- 
mitted. He refused to exécute a contract requiring the brick to be 
subjected to the tests required by the spécifications, claiming that the 
written provisions referred to in his bid, to wit, that he proposed to 
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use bricks of the samples submitted, was a modification of the pro- 
posai that the work was to be donc according to the plans and spéci- 
fications. The city council thereupon declared that, because of Tur- 
ner's refusai to exécute the contracta in accordance with his bid, the 
checks which he had deposited should be forfeited. 

The checks so deposited by plaintifif were drawn upon the Fremont 
National Bank, payable to his own order, and were duly certified by 
the bank. The checks were indorsed upon the back as f oUows : 

"Pay to the order of city, and E. N. Morse, Chalrman of Board of Public 
Works, Fremont, Neb., In event that work bid for Is awarded undersigned and 
refusai is made to enter Into légal contract as per spécifications and bid dated 
April 5th, 1907. J. W. Turner." 

Plaintifif bas brought this suit to recover the amount of said checks, 
and to enjoin the bank from paying, and the city treasurer from re- 
ceiving payment of, the said checks. 

The first question to be determined is whether or not plaintifif re- 
fused to enter into a contract in conformity with his bid. That the 
advertisement for bids, plaintifif's bid, and the acceptance thereof by 
the proper city authorities constituted the agreement between them 
is unquestioned, the controversy being as to the interprétation thereof. 
it is fundamental that the primary object of construction in con- 
tract law is to discover the intention of the parties. To do this, the 
entire agreement is to be considered. Not what separate parts may 
mean, but what the agreement means when considered as a whole, and, 
if possible, the agreement should be construed so as to give efifect to 
each provision inserted therein. With thèse principles in view, it is not 
difficult to détermine what was the agreement between the parties and 
as imderstood by them. 

The notice inviting bids provided, as we hâve seen, that the work 
was to be done according to certain plans and spécifications. The 
spécifications indicated the character of the material to be used, and 
the test to which the brick were to be subjected to détermine whether 
or not they complied with the provisions of the contract, and it pro- 
vided that thèse tests should be made by the city engineer at any time 
he desired during the progress of the work, and if the brick did not 
comply with the tests they were to be rejected and other brick sub- 
stituted in their stead. The spécifications aiso provided that each bid- 
der should deposit with his bid 10 samples of the kind of brick upon 
which his bid was based, such samples to be labeled,' showing the 
commercial name of the brick or brick blocks. This, however, did 
not do away with the express provision that the brick should be from 
time to time, as the city engineer desired, subject to the tests pro- 
vided by the spécifications. The statement in the bid of plaintifif that 
he proposed to use "Capital" brick, as per samples submitted, was 
merely a statement that the samples which he submitted were the 
samples asked for by the spécifications, and was not intended as a state- 
ment that the brick with which he proposed to do the work, if ac- 
cording to sample, should not be required to undergo the test expressly 
provided for in the spécifications. This holding gives fuU force and 
efifect to each provision of the contract. If the spécifications had not 
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rcquired the bidders to présent samples, and plaintiff, having pre- 
sented samples vvith his bid with the statement that he proposed to 
use brick as per samples, his argument that such provision was to be 
a substitute for the test provision would hâve some force. Consider- 
ing the fact that the spécifications required samples to be submitted 
with the commercial name thereof upon vi'hich the bidder's bid was 
based, together with the tests which might be made from time to time 
by the city engineer in determining whether the brick used complied 
with the spécifications, it seems to me clear that the statement by the 
plaintiff that he purposed to use brick, the commercial name of which 
was "Capital," was only a statement that the samples were the samples 
called for by the spécifications. The contract was to be let to the 
lowest responsible bidder. The object of the samples, and the com- 
mercial name thereof, was to enable the authorities to investigate, 
ascertain the probabilities of the contractor being able to procure 
brick of that commercial name in sufïîcient quantifies to fulfill the 
contract, and whether the brick of that commercial name would gen- 
erally comply with the spécifications. It was not intended, and could 
not hâve been understood by plaintif? in making his bid, that the 
quality of the samples alone was to détermine the quality of the 
brick to be used in the construction of the work, unaided by the tests 
provided for in the spécifications. I think the évidence clearly es- 
tablishes a refusai on the part of plaintifï, after his bid had been ac- 
cepted and the contract awarded to him, to enter into such a contract 
as was required by the spécifications, and as referred to in his in- 
dorsement upon the certified checks. The évidence shows, as we 
hâve seen, that after plaintiff's refusai to enter into such contract the 
city council declared his deposit forfeited, and then declared Mr. 
Murphy to be the lowest bidder. This, it is argued upon the part of 
the plaintifï, constituted a rescission of the former finding that plain- 
tifï was the lowest bidder. I cannot so hold. When it was found 
that plaintiflF was the lowest bidder, and the contract awarded to him, 
and he refused to enter into the contract provided for, the rights and 
obligations, as between the city and plaintifï then became fixed, and 
I do not think were efifected by the city subsequently awarding the 
contract to Mr. Murphy, by declaring him the lowest bidder, as, at 
that time, plaintiflf, having by his own act eliminated himself from 
the transaction, could no longer be considered, and, with him elimi- 
nated, it was proper for the municipality to déclare that Mr. Murphy 
was then the lowest responsible bidder. At least, plaintifï cannot 
complain because the city awarded the contract to Murphy without 
readvertising. 

The next and only remaining question to be confeidered is whether 
or not the amount of the checks deposited is to be treated and con- 
sidered as liquidated damages for plaintiff's failure to enter into a 
contract, or only a penalty. While it may be stated as a gênerai prop- 
osition that courts do not look upon forfeitures with favor, and will, 
where the contract is susceptible of so doing, construe such pro- 
visions as a penalty rather than as liquidated damages, yet I think it 
may be said that the true rule is to give such a construction as will 
159 F.— 15 
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carry ont the intent of the parties, if such intent îs clearly ascertain- 
able from the contract. Tliat the décisions of the state courts are 
not uniform may be shown by the citation of two authorities. Will- 
son V. Mayor, etc., of Baltimore, 83 Md. 313, 34 Atl. 774, 55 Am. 
St. Rep. 339, was a case where sealed proposais for furnishing city 
supplies were advertised for, The bids provided that each proposai 
must be accompanied by a certified check for $500. If the successful 
bidder enter into contract with bond without delay, his check was to 
be returned as were those of unsuccessful bidders. The contract was 
awarded, but the bidder was unable to obtain a surety, and the con- 
tract was let to another. It was held that the deposit was a penalty, 
and could be enforced only to the extent of the actual loss resulting 
from a failure to complète the contract. Village of Morgan Park v. 
Gahan, 136 111. 515, 26 N. E. 1085, was a case where a deposit was 
made with a bid to enter into a contract to do certain paving. The 
party to whom the bid was awarded refused to enter into the contract, 
and he brought suit to recover the deposit. It was held that he could 
not recover. In the opinion it was said : 

"Tte rule that courts Incline against forfeitures has no application to thls 
case. There Is no question of construction hère Involved, and it is well set- 
tled that that rule will never be carrled to the extent of relievlng parties 
against the express terms of their own contracts." 

In Abbott's Municipal Corporations, vol. 1, § 373, it is said: 

"To prevent fraud or collusion, and to secure bids from those who are 
flnanclally responsible, and will perform the contract should it be awarded 
them, in the public advertisement calling for bids conditions are valid that 
bidders must furnish a bond with good and sufficient sureties for the proper 
performance of the work, upon the awarding of the contract, or that a certain 
deposit must accompany their bid, to be forfeited in case the award Is made 
to them and they refuse to exécute a contract based upon such award." 

The following fédéral décisions are applicable to this case : Brooks 
V. City of Wichita, 114 Fed. 297^ 53 C. C. A. 533, was a case in which 
a deposit of $10,000 by the contracter was made, to be forfeited as 
liquidated damages in case of failure to construct for the city an 
electric lighting plant. The plant was not erected, and suit was 
brought to recover the deposit. It was held that no recovery could 
be had. Judge Caldwell, speaking for the Court of Appeals, said: 

"Cases of pénal bonds bètween private persons, where the damages result- 
ing from a breach are readily ascertainable, hâve no application to this case. 
A city is a public corporation, designed for local government. It is an agency 
of the state to assist in the civil government of the territory and people of 
the state embraced within its limits. It has no private Interests. It is a pub- 
lic agency and acts for the public, and when it contracts for the establishment 
and maintenance by a private corporation of waterworks, gas or electric llghts, 
Street rallroads, and other like public utilities, it does so in the performance 
of its public functions, and for the purpose of promoting the convenience and 
preserving the health of its eitizens, and protecting them in their persons and 
property. And when a private corporation which has engaged with the city to 
construct and maintaln one of thèse public utilities — as in the case at bar, 
to light the public streets of the dty — fails to comply with its contract in 
that regard, the city, in its corporate capacity, does not suffer any loss or 
damage capable of judicial ascertalnment. Nor is the inconvenience and loss 
.suffered by the public, on whose behalf and for whose beneflt and protection 
the contract was made, capable of ascertalnment. * » * For this reason 
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It is common for municipal corporations, In making contracts of thts character, 
to stipulate for the payment of a flxed sum as liquldàtëd damages in case 
tlie public utility is net constructed and put in opération witliin tlie time 
limited by ttie contract. * * * This is tlie only method by whicli tlie city 
can obtain anything like an adéquate compensation for the loss and damage 
sustained by the public by the breaeh of such a contract." 

In Sun Printing & Pub. Ass'n v. Moore, 183 U. S. 642, 22 Sup. 
Ct. 240, 46 L. Ed. 366, it was held that the naming of a stipulated 
sum to be paid for the nonperformance of a covenant was conclusive 
upon the parties in the absence ôf fraud or mutual mistake. In 
Woods et al. v. Niagara Falls Paper Co., 121 Fed. 818, 58 C. C. A. 
256, it was held that, in a contract to erect certain machinery on plain- 
tiff's premises, a provision that défendant would pay $50 per day as 
liquidated damages for each turbine which remained uncompleted 
after the date named could not be construed as a penalty, and that 
défendant could not reduce the amount of recovery by showing that 
plaintifï sustained no loss by the delay. To the same efïect is the 
case of Stephens v. Essex County Park Com., 143 Fed. 844, 75 C. 
C. A. 60. In the case at bar, at the time that the bids were adver- 
tised for, and plaintifï made bis bid, the damages, if any, which 
would be sustained by reason of his failure to enter into the contract, 
could not be ascertained. What the loss would be to the public, by 
reason of delay which might resuit from readvertising and reletting, 
could not be known. 

While the évidence discloses that the city subsequently let the con- 
tract to one Murphy, and procured the paving for some $2,500 (in 
round numbers) more than complainant's bid, and that the actual dam- 
age to the city and its taxpayers, as shown by subséquent results, was 
some $1,200 less than the amount of plaintiff's deposit, yet such fact 
does not aid in determining the character of the agreement under 
which the deposit was made. If the agreement was one of security 
or a penalty only, then of course only actual damages could be re- 
covered, but if the agreement was one of liquidated damages, and the 
parties held bound to the agreement as one of liquidated damages, 
then the proof as to actual damages becomes immaterial. 

On the authority of Brooks v. City of Wichita, Sun Printing & 
Pub. Ass'n V. Moore, Woods et al. v. Niagara Falls Paper Co., and 
Stephens v. Essex County Park Com., supra, I must hold that the 
certified checks deposited in this case were intended by the parties, 
as shown by their contract, to be absolutely payable to the city upon 
the plaintifï's failure to enter into a contract to do the paving, should 
his bid be accepted, and the work awarded to him. 

Finding as I hâve that he failed to enter into the contract without 
just cause, it follows that he cannot recover, and the bill is dismissed 
for want of equity. 
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THANHAUSER V. UNITED STATES. 

(Circuit Court, B. D. Penn^lvania. February 7, 1908.) 

No. 36 (1,768). 

1. CusTOMS DuTiES— Classification— Chbistmas Tbee Ornaments— "Toys." 

The provision for "toys" In Tariff Act July 24, 1897, c. 11, § 1, Schedule 
N, par. 418, 30 Stat. 191 [U. S. Oomp. St. 1901, p. 1674], helâ, not to Include 
fragile, flimsy articles of tlnsel, In the shape of rings, stars, etc., whicli, 
while they may amuse or entertaln chlldren when hung on a Christmas 
tree, are not sultable to be played wlth, and, besldes being used as Christ- 
mas tree ornaments,: are employed in shop décorations. 

2. Same— CoMMEEciAi. Désignation— "Toys." 

An article is not necessarlly a toy slmply because chlldren can or do 
play wlth it. In order to fall withln that désignation Its intended and 
principal use must be (or the amusement of chlldren; or, if capable of 
other uses, it must nevertheless be commercially linown as a "toy." 

[Ed. Note. — Por other définitions, see Words and Phrases, vol. 8, pp. 
7036, 7818.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Frank P. Prichard and Ralph B. Evans, for importer. 
Jasper Yeates Brinton (J. Whitalcer Thompson, U. S. Atty., on the 
brief), Asst. U. S. Atty. 

J. B. McPHERSON, District Judge. The nature of the dispute now 
before the court will appear from the following décision of the Board 
of General Appraisers, affirming a ruiing made by the collector of the 
port of Philadelphia : 

"The merchandise conslsts of ornaments made of tlnsel wire, lame, and 
other materlals, tinsél wire br lame belng the component material of ehlef 
value. Duty was assessed on them at thé rate of 60 per centum ad valorem, 
under the provisions of paragraph 179 of the Tariff Act of 1897, and they are 
clalmed to be dutlable properly at 35 per cent, under paragraph 418 of said 
act, as toys. In G. A. 4,784 (T. D. 22,559), and agaln In abstract 1,956 (T. 
D. 25,411), the Board passed upon articles dlffering In no essentlal respect 
from thèse, and held that they were dutiable at the rate hereln expresse^. 
The only testimony In the présent cases is that of the importer hlmself, and 
that is insufficient to establlsh a commercial désignation. Neuss v. Uuited 
States (C. C.) 142 Fed. 281, T. D. 26,597." 

The two paragraphs in question are as follows: 

"179. Tinsèl wire, lame or lahn, made whoUy or in ehlef value of gold, 
sUver, or other métal, 5 cents per pound; huilions and métal threads, made 
wholly or in chief value of tlnsel wire, lame or lahn, 5 cents per pound and 
35 per cent, ad valorem; laces, embroiderles, braid, galloons, trimmings or 
other articles made wholly or in ehlef value of tlnsel wire, lame or lahn, 
huilions or métal threads, BO per centum ad valorem." 

"418. DoUs, doll heads, toy marbles of whatever materials composed, and 
ail other toys not composed of rubber, china, porcelaln, parlan, bisque, earth- 
en or stone ware, and not speclally provided for In thls act, 35 per centum ad 
valorem." Tariff Act July 24, 1897, c. 11, S 1, Schedules C, N, 30 Stat. 166, 191 
[U. S. Comp. St. 1901, pp. 1644, 1674]. 

As the briefs of the parties show distinctly, there has been more or 
less uncertainty for a good many years concerning the proper classi- 
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fication of articles that. may be described in a gênerai way as Christ- 
mas tree ornaments. As a help toward tlie settlement of the contro- 
versy, it may be worth while to take advantage of the industry of coun- 
sel, and refer somewhat in détail to the course of décision. 

In T. D. 3,147, the Secretary of the Treasury in March, 1875, over- 
ruled an appraiser who had imposed duity at 50 per cent, ad valorem, 
less 10 per cent., upon certain so-called glass balls, believing them to 
be "beads" (Rev. St. [2d Ed.] p. 473, and section 2503, p. 459). The 
importers' position was that the articles were "glass balls manufac- 
tured of, or made of, molded glass, and used to decorate Christmas 
trees"; and the Secretary agreed with this contention, and directed 
the balls to be classified as "children's toys," and a duty of 50 per cent., 
without déduction, to be imposed (Rev. St. [2d Ed.] p. 481). In 
November, 1886 (T. D. 7,853) the Treasury decided that ''Christmas 
tree ornaments, made of gilt paper, representing animais, pipes, fishes, 
etc., intended for the amusement of children at Christmas festivals," 
were dutiable as "toys" under the clause in the act of 1883 that impos- 
ed a duty of 35 per cent, ad valorem on "doUs and toys" (Act March 3, 
1883, c. 121, § 1, Schedule N, 22 Stat. 512) ; and not under the clause 
that imposed an ad valorem duty of 15 per cent, on "manufactures of pa- 
per" (Schedule M, 22 Stat. 510). The décision refers to two other rulings 
of the department, as well as to No. 2,147, supra, Several months later, 
in February, 1888 (T. D. 8,656) the same clause relating to "toys" was 
held to impose the duty upon "small pièces of tinsel thread woven into a 
cotton cord, which is eut into lengths of about three feet, and intended 
for use as ornaments for Christmas trees." The Treasury agreed with 
the collector and the appraiser that as thèse articles are "intended ex- 
clusively for the amusement of children" they were dutiable as "toys," 
following expressly the foregoing décisions, Nos. 2,147 and 7,853. The 
question arose again in January, 1891 (G. A. 283, T. D. 10,730) c6n- 
cerning "métal ornaments for Christmas trees * * * made from 
tinsel thread," which it was claimed by the importer shoutd come in 
at 25 per cent, ad valorem as "métal threads, filé or gespinst" (Sched- 
ule N, 32 Stat 511); the merchandise having been classified as "toys," 
dutiable at the higher rate of 35 per cent. The opinion of the Board 
of General Appjpaisers — ^to whom the décision of such questions had 
now been transferred — ^is put upon the ground that the Treasury De- 
partment had, for many years, held Christmas tree ornaments to be 
"constructively toys." The opinion adds : 

"We can see no good reason for departing from this ruling. The courts 
hâve deflned toys to be articles mainly designed for, and ordinarlly employed 
by, children for thelr amusement, and as Christmas tree ornaments are de- 
signed for the amusement of children the ruling of the department would 
seem to be correct The ones under considération are no longer tinsel thread. 
They are either dutiable as manufactures of métal or as toys. We .incline 
to the latter classification as the proper one." 

In June,,ï892, under the tarifï act of 1890 (G. A. 1,542, T. D. 12,- 
991) the Board held that "wax angels" were not dutiable as manu- 
factures of wax under Act Oct. 1, 1890, c. 1244, Schedule N, 36 Stat. 
601, par. 459, 1 Sùpp. Rev. St. (2d Ed.) p. 846 ; but as "toys not com- 
posed of rubber," etc., under paragraph 436, 26 Stat. 600, p. 844, of 1 
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Supp. Rev. St. (2d. Ed.). The décision is put upon thé ground that 
"the chief use of wax angels is in the ornamentation of Christmas 
trees." Under the same statu te two other rulings were made in April, 
1894 (G. A. 2,571, T. D. 14,943, and G. A. 2,574, T. D. 14,945). In 
the first, the articles wère small molded trick glasses, adapted solely 
for use as "playthings for children," and articles of thin blown glass 
cbnsisting of "diminutive figures in the form of deer, antelopes, pea- 
cocks, and birds in cages." Thèse were ail found by the board to be 
"commonly and commercially known as toys," and were therefore held 
to be dutiable under paragraph 436, and not under parâgraph 108, as 
"thin blown glass, blown with or without a mold," etc. In No. 14,945, 
the articles in question were "tin clips about 1% inches in length and 
having copper or iron wire springs attached thereto." They were de- 
signed chiefly for holding small wax candies and fastening them to 
Christmas trees, and were held not to be dutiable as manufactures of tin 
under |)aragraph 143, but as "toys" under paragraph 436. The Board 
gave as the reason for their décision that : 

"The flimsy construction of thèse articles, whlch unflts them for any con- 
sidérable use other than for the amusement of children, would seem to point 
to the correctness of the appellant's contention. The Treasury Department uni- 
formly classlfled Christmas tree ornaments as toys under the Act of Mareh 
3, 1883, and the Board bas frequently afflrmed the correctness of the Depart- 
ment's décision as to such articles imported under the présent act. We can 
see no good reason for dififerentlating the clips in question from Christmas 
tree ornaments, ail being alike intended for the amusement of children whlle 
In play." . 

It will be observed that, in thèse rulings a number of widely differ- 
ing articles were held to be "toys," upon the single ground that they 
were designed to be used and were actually used for the amusement 
of children. Theincorrectness of this reasoning, if it were intended — 
as it apparently ' was intended — to be of universal application, was 
pointed out byrjudge Dallas in Wanamaker v. Copper (C. C.) 69 Fed. 
465, a case decided in June, 1895. The following extract from his 
opinion will show the facts and the basis for his décision : 

"As to the use and trade-name of the article described In the opinion of the 
Board of Appralsers as 'métal ornament for Christmas tree:s,' there is, under 
the évidence, no room for doubt. Its principal and almost' 'exclusive use is 
for the décoration of Christmas trees, and it is known iii the trade as 'tinsel,' 
'tinsel thread,' 'lametta,' etc., but never as a 'toy.' In f act, It is a métal thread, 
though, in the condition in which it was imported in this instance, it is not fit 
to be employed as a métal thread for embroidering or other manufacturing 
purposes. I do not understand that the Board of Apprâisers found thèse facts 
to be otherwise than I hâve stated them. If they liàd dbhe so, I would, of 
course hâve regarjled their finding with much respect. There is, however, no 
confllct of évidence, and the only question is as to the correctness of the con- 
clusion whlch they deduced from the clearly estàbllshed facts. Their déci- 
sion was wholly founded upon th,e assUmption that becausé a toy, broadly de- 
fined, Is an article mainly intended for the amuseriient of children, therefore 
anything which is chiefiy used to decorate an object designed tp amuse chil- 
dren should itself be taken as a toy. I think this reasoning is unsound. In 
oommon speech the word 'toy' cértainly has jiO such eomptehensive signifl- 
eance, and the évidence shows that in the trade the material In question la 
not known or designated as a toy. When placed upon Christmas trees, it does 
no doubt contribute to the amusement of children, but so do many things 
which could not with any aptitude be classlfled as toys. A toy îé' a thing to 
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amuse cliildreii, but it does not follow that everything which amuses them, or 
wLich enters into a device for their amusement, Is In Itself a toy. I am con- 
stralned to overrule the décision of the Board of General Appralsers as to tMs 
mercbandise." 

FoUowing this décision the Treasury Department in August, 1899, 
instructed the coUector at New York to classify "thin glass balls 
used as ornaments for Christmas trees," as manufactures of glass 
and not as toys (T. D. 21,509). It appearing, however, that the 
balls in question were always colored, gilded or silvered, vhe in- 
struction was modifîed in the following September, so as to require 
them to be classified as decorated articles of glass under paragraph 
100 (T. D. 31,551). The appraisement having been made in obédi- 
ence to the instruction of the Department, the question came before 
the Board in October (T. D. 21,718, G. A. 4,589); and, after tes- 
timony had been heard on behalf of the importera to the effect that 
the balls had been universally known to the trade as "toys" long 
before the passage of the tariff act of 1897, the Board reversed the 
ruling of the collector and held the articles to be dutiable as "toys." 
They distinguished the case from Wanamaker v. Cooper on the ground 
that the métal thread involved in that dispute was never known 
as a toy, while the commercial désignation of the glass balls under 
considération had been proved by positive and uncontradicted testi- 
mony to be "toys." The Treasury acquiesced in this ruling, for 
the reason that "the trade testimony in the case was unanimous to 
the effect that the glass balls in question were known as toys," but 
advised the Board that the Department desired the décision to be 
confined to "merchandise like that under considération, to wit, glass 
balls intended for Christmas tree ornaments" (T. D. 21,733). 

Evidently the Board had no disposition to enlarge the scope of 
the décision, for they took an early opportunity (October, 1900, G. 
A. 4,784, T. D. 22,559) to point out that they had plainly found in 
G. A. 4,589 that the glass balls there passed upon were not "toys 
within the ordinary meaning of the word as a plaything for chil- 
dren,"' but had put their ruling upon the single ground that "the 
merchandise was shown to be commercially known as toys, and in 
accordance with the well-settled principles were held to be dutiable 
as such." And they proceeded to emphasize the distinction by re- 
fusing to classify as toys "artificial pears composed of cotton with 
a pièce of métal thread in place of a stem," and also "artificial roses 
composed of cotton, with a stem of wire covered with paper, and 
some sprays of tinsel wire loosely attached to the stem"' — both pears 
and roses being designed for use as Christmas tree ornaments. The 
ground for this ruling was, that sufficient proof had not been of- 
fered to show that the articles were toys in fact, or were common- 
ly known as toys, the circumstance that they were handled in toy 
stores and toy departments being declared not to be conclusive up- 
on this question. And, to make it perfectly clear that each article 
intended for use as an ornament upon a Christmas tree must be 
considered separatdy, the Board also held in the same opinion, that 
"clowns" made of cotton were dutiable as toys, because they "close- 
ly resemble and are of the character of 'dolls,' and, although they 
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may be intended for Christmas tree décoration, they are undoubtedly 
used as playthings for children^ and are toys in fact." 

Bearing upon the gênerai question, when an article should be 
classified as a "toy," the décision of the Board in G. A. 4,973 (T. 
Q. 23,197) may be noticed in passing, where certain merchandise 
— which, however, was not intended for use as Chrîstmas tree orna- 
rnents — was classified as toys because testîmony was offered and 
accepted that the articles were known by that désignation. Finally, 
in T. D. 35,411 (abstract 1956, p. 1034), the présent appellant, in 
June, 1904, prevailed upon the Board to décide that métal clips for 
holding small candies were toys, because they were "fliimsy afifairs of 
tin, suitable for no other use than the amusement of chîldren"; while 
he failed in the effort to obtain a similar ruHng concerning "orna- 
mental articles made of lahn or tinsel," although they were intended 
for use on Christmas trees, because they were "apparently susceptible 
of use for other ornamental purposes" and no évidence was offer- 
ed to show "that they are commercially known as toys." 
■ From this review, I think it is dear enough that, although there 
has been some vacillation about the proper classification of Christ- 
mas tree ornaments, this has been probably due to the fact that such 
ornaments may be very différent in character, some being plainly 
toys as well as ornaments, while others resemble toys merely be- 
cause one of their possible or actual uses is the entertainment of 
children. But, as Judge Dallas has stated, an article is not neces- 
sarily a toy simply because children can or do play with it ; other- 
wise a father's watch or a mother's workbasket might, on oc- 
casion, fall wîthin this category; and it is necessary, therefore, to 
go further, and inqujre in each case whether the intended and the 
principal use of the article in question is the amusement of children, 
or, if it appear to be also capable of use for other purposes, wheth- 
er it is nevertheless commercially known as a toy. , Thèse are questions 
of fact to be decided according to such évidence as may be offered, 
and upon both there is testimony in the présent case. I shall not 
revi'ew it in détail, but shall only say that I hâve considered it 
ail without being led to the conclusion that the importer's position 
should be sustained. In my opinion, the évidence shows that the 
fragile, flimsy articles in question, mainly composed of tinsel in dif- 
férent shapes-^stars and rings and nondescript devices — are not in- 
tended, and are not suitable to be played with. They amuse or en- 
tertain because they are adapted to decorate, and no doubt they en- 
tertain children when they are hung on a Christmas tree; but on 
such an occasion they entertain adults also in the same way, although 
the entertainment differs in degree. Moreover, it clearly appears 
that the articles in question are often used by Conf ectioners, station- 
ers, and other merchants to make their wares or their shops more 
attractive, and this use has little référence to the amusement of chil- 
dren. 

Neither does the évidence bear out the importtert's contention that 
whatever the articles may be in fact nevertheless they are commer- 
cially known as "toys." No doubt they are often sold in toy stores 
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and toy departments, but this circumstance is not conclusive, for 
they are sometimes found in the stock of a notion department, where 
they would seem to be as properly placed as among the play things 
of children. But, wherever they may be offered for sale, the évi- 
dence satisfies me that they are not generally recognized and des- 
ignated by the trade as toys, and cannot properly be classified as such. 
Without prolonging the discussion, which I fear has already gone 
too far I shall only state my conclusion that the ruling of the Gen- 
eral Appraisers was right, and should be affirmed. 



In re LITTMAN et al. 

(District Court, B. D. Pennsylvanla. February 17, 1908.) 

No. 2,144. 

Bankbuptcy— Peocedube— Cebtified Question— FiNDiNas—REViBw. 

Where a referee's findlng in bankruptcy that no partnership existed 
between two persons alleged to constitute a bankrupt flrm was based oiï 
conflicting évidence, such flndlng will not be reversed on certiflcate to 
the district judge, unless It appears from tlie évidence that the référée 
was clearly wrong. 

In Bankruptcy. 

The foUowing is the opinion of Hoffman, Référée: 
ïo the Honorable the Judges of the Said Court: 

ïhe référée, to whom was referred the ansvver of Joseph Zaretsky to the 
pétition ot Joseph Littman, individually on behalf of the flrm of Joseph Litt- 
man and Joseph Zaretsky, trading as Llttnjan and Zaretsky, upon which Jo- 
seph Zaretsky was Commanded to show cause why said firni should not be 
adjudicated bankrupt, with an order that the référée should take testimony 
and report whether or not the said Joseph Zaretsky and the firm of Littman 
and Zaretsky are insolvent ; with the further order that the référée take such 
steps as may be necessary for the administration of the partnership assets, 
respectfully reports that the questions involved are: (1) Whether or not Jo- 
septi Zaretsky at any time was a partner of the said Joseph Littman. (2) If 
he was not a partner at the time of the contraction of the indebtedness to the 
Consumers' Brewing Company, did the said Joseph Zaretsky subsequently be- 
come a partner of Joseph Littman, and is he, as is contended In his behalf, 
entitled to enforee a claim as a partner against the fund realized from the 
sale of the license taken out In the joint name of Littman and Zaretsky? 

Pursuant to the référence, the référée held a meeting on March 15, 1905, 
and on March 29th, April 7th, and May 24th, which meetings were attended 
by Reuben O. Moon, Esq., attorney for Consumers' Brewing Company, Sam- 
uel P. Tull, Esq., and Jay H. Gratz, Esq., attorneys for Joseph Zaretsky, and 
Benj. Dintenfass, Esq., attorney for Joseph Littman. The wltnesses exam- 
Ined were Joseph Littman, James V. O'Neill, M. J. Welsh, Joseph Zaretsky, and 
Charles Palvor, and the testimony taken appears In the schedules hereto au- 
nexed. 

From the testimony taken before hina, the référée fiads the followlng facts : 
The Consumera' Brewing Company were creditors of an Italian, by the name 
of Solino, who was the proprletor of a saloon at Eighth and Wharton streëts, 
Philadelphla. Sblino was in flnancial difflculties, and a committee of creditors 
was appointed to look after his affairs, of which committee Mr. Foster, prés- 
ident of the Consumers' Brewing Company, was chairman. The sale of the 
license of Solino was under the eontrol of the Consumers' Brewing Company, 
who acted throtigh thelr agent, James V. O'Neill. On thé lOth of September, 
1904, Mr. G'NeilJ was called upon by Joseph Zaretsky and Joseph Littniaii. 
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Aecording to the testimony of Joseph Zaretsky (page 39);Zaretsky had not 
previously known Littman, but niade his acquaintance on thig fl^y- Littman 
suggested to Zaretsky that they should jolntly take this.saloon, aad for that 
purpose they called upon Mr. O'Neill. Mr. O'Nelll told them that that day 
was the last day for flling applications, and, wltbout delayiiig to look at the 
place, Zaretsky put up a deposit to bind the bargain, the bargain being that 
the license should be transferred to them for a considération of $8,000, of 
which $7,000 was to be loaned to them by the Consumers' Brewing Company 
on their note, and $1,000 to be paid in cash. The application was aecordingly 
made In the name' of Littman and Zaretsky. On the 26th of Septemljer the 
license was transferred in accordance with the application, and on the same 
day Zaretsky went with Littman to view the premises. On the view of the 
premises, Zaretsky became dissatisfied with the place, and, aecording to his 
testimony, he found the place "without stock and very dirty and sloppy." Ae- 
cording to the testimony of Zaretsky, he testifled: "I came back and there was 
supposed to be a settlement, so I came back and told Mr. O'Neill. I would 
not take the place because the place Is not worth that. That is the flrst thing. 
It is very dirty, and no stock at ail, so I will back out. Q. Mr. O'Neill said 
what? A. He said I lose that $50 deposit, and I said I would lose it, and I 
didn't want the place." After this occurrence negotiations were had between 
Littman and O'Neill which resulted in Mr. O'Neill agreeing to increase the 
amount of cash advanced by the Consumers' Brewing Company on the indi- 
vidual note of Joseph Littman f rom the original amount flxed of $7,000 to 
$7,400, Littman to pay the balance of $8,000, or $600, in cash. This amount 
of money was furnished by Littman with the knowledge of Zaretsky, and un- 
derstanding that at the next license court the transfer should he allowed so 
that the license should be made to the name of Joseph Littman. Subséquent 
to this, it appears froni his testimony that Joseph Zaretsky took part in the 
management of the saloon, and furnished, for the purpose of management, va- 
rions sums of money aggregating the sum of $600, that Wëre used in the pur- 
chase of stock and other runnlng expenses. The testimony of Zaretsky was 
that he was taken Into partnership by Littman, but he does not allège any 
written articles of partnership, nor does he allège any date or conversation 
in which any agreement of partnership was liad between them. On the con- 
trary, Joseph Littman testifled that lie never entered into partnership with 
Zaretsky, but employed him as a bartender at $10 per week. This testimony 
of Littman is eonflrmed by the testimony of O'Neill, who testifled (page 26) : 
"Zaretsky said as long as Littman was going to run the saloon, why not glve 
him a job as a bartender. He said this to me. We said, 'We bave nothing to 
do with that. You will hâve to speak to Littman.' » * ♦ Q. Dld you visit 
the place after that? A. I visited it three times. Twice I saw Mr. Zaretsky 
there, and I asked him what he was doing there, and he said he was the bar- 
tender." O'Neill further testifled that "when you loaned this money to Litt- 
man (page 32) and put the deal through with Littman :alone after the license 
court had passed on the matter, you did it on the assumption that you were 
dealing with Littman, individually, didn't you? A. I did it because Mr. Za- 
retsky told me that he would not become a partner ta the business, and that 
he would sign the necessary papers to transfer the business to Littman indi- 
vidually. Q. Then you did deal with Littman on the assumption that you were 
acting with him alone? A. Yes." The conversation in which Zaretsky told 
O'Neill that he was a bartender occurred about the 6th or 7th of October, at 
which date Littman and Zaretsky began to run the saloon. Zaretsky denied 
specifically the testimony of Littman that he acted as bartepder and received 
$10 per week. He testifled that he only drew out $5 per week, the same as 
Littman, and he also denied, specifically, ail the interviews and conversations 
testifled to by O'Neill. The only testimony conflrmatory of Zaretsky's con- 
tention that he was a partner is the testimony of the witness Welsh, a driver 
of a béer wagon. He said he called at the saloon tp inquire if they wanted to 
purchase béer, and found Zaretsky behind the bar. He said to him, "I am a 
partner." 

Law. The référée has carefuUy reviewed ail the testimony. Thèse excerpts 
give the full force and effect of ail that was testifled to. From thia testimony 
the référée is asked to flnd on behalf of Joseph Zaretsky that a partnership 
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subséquent to the transfer of the licensè was entered Into by ZaretsUy, and 
that the only debts whleh he Is liable for are those contracted after that date, 
and ttiat he bas the full rlghts of a partner to an accountlng for the value of 
the lieense without any responsibility for the indebtedness on the note of 
Joseph Littman to the Consumers' Brewing Company. The référée does not 
find from the testimony any évidence upon whieh a partnership could be 
established as against Littman and the Consumers' Brewing Company, who 
turnished $7,400 in cash under the assurance that they were dealing exelu- 
sively with Joseph Littman. It Is not therefore necessary to go into the doc- 
trine of équitable estoppel as to the enforcement of Zaretsky's right as a part- 
ner if the partnership were established. The testimony of Zaretsky does not 
even show a fact from which there could be a légal Implication of a partner- 
ship, nor does it show a contract of partnership, and in such cireumstances 
as exist in this oase a contract of partnership must be elearly proven. In 
this case there was no division of profits, nor any alleged arrangement for the 
division of profits, nor responsibility for losses, and, in addition to this, there 
is Littman's contradiction that he had formed a partnership agreement with 
Zaretsky. "In an action to hold several persons liable as partners the déc- 
larations of some of the défendants as to a partnership is not évidence as to 
the others." Walker v. Tupper et al., 152 Pa. 1, 25 Atl. 172; Edwards v. 
Tracy, 62 Pa. 374. A full review of the facts necessary to prove a partner- 
ship in contemplation of law will be found in the following Pennsylvania 
cases: Gibbs' Estate, 157 Pa. 59, 27 Atl. 383, 22 L. H, A. 276; Hallstead v. 
Coleman, 143 Pa. 353, 22 Atl. 977, 13 h. R. A. 370, and numerous cases cited 
in the authorities. The référée is elearly of opinion that theojQly elaim that 
can be made by Zaretsky Is as an ordinary créditer of the bankmpt estate. 
No testimony was taken as to his solvency or insolvency, nor was It urged on 
behalf of the creditors that he was a partner. The référée therefore flnds 
that the pétition to hâve Zaretsky declared a bankrupt should be dismlssed. 

Reuben O. Moon and Francis J. Maneely, for creditors. 
Samuel P. TuU and Edgar C. Van Dyke, for Zaretsky. 

J. B. McPHERSON, District Judge. This case illustrâtes ad- 
mirably the value of the ruie that fîndings of fact made by a tribu- 
nal before whom the parties and the witnesses hâve appeared and been 
examined are not to be lightly set aside. From the record now be- 
fore the court, which I hâve read attentively from beginning to 
end, it is very difficult, if not impossible, to ascertain with even a 
fair degree of certainty what really occurred during the three or 
four weeks under investigation. Both Littman and Zaretsky are of 
foreign extraction, apparently more at home in some other tongue 
than English, and the stenographer's notes seem frequently to indi- 
cate either that the questions of counsel were not accurately under- 
stood, or that the witness could not command sufiîcient English words 
to express his answers with clearness. Under such cireumstances, 
expérience has shown abundantly that it is almost essential that the 
witness should be seen and heard in order that one may feel a rea- 
sonable confidence that the answers hâve been understood in the 
sensé intended by the speaker* Without the aid of sight and hear- 
ing, a mère transcript of his words may be nearly, if not quite, un- 
intelligible, and at the best is likely to be confusing. In the présent 
case, however, I hâve been able to see with sufficient distinctness, 
that there is a substantial confîict of testimony upon the vital point 
whether there was an oral agreement of partnership between Litt- 
man and Zaretsky that should afifect the distribution of the fund 
arising from the receiver's sale, but I hâve found it impossible to 
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conclûde that the référée was clearly wrong in finding that the fact 
of such partnership had not been established. 

His ruling upon this point must therefore be affirmed, and the 
order shoiild carry with it the dismissal of the pétition so far as_ it 
may concern the alleged firm of Littman & Zaretsky, or the individ- 
ual interest of Zaretsky himself . 



lû re WISEMAN & WAIjLACB. 

(District Court, E. D, Pennsylvanla. February 14, 1908.) 

No. 1,321. 

BaNKRUPTCT— ASSETS— AbANDONMENT BY TEtrSTEE. 

Prior to the bankruptey of a flrm it liad recovered Judgment against 
R., wtiieli was sbown on tlie bankrupt's books. The account was uncol- 
lectible, and was not entered on the banlcrupt's schedules, nor was any- 
thing done wlth it until after settlement of the bankrupt's estate, when. 
after the death of R-'s father, the judgment wa$ revlved and an attach- 
ment executed againSt his exeeutors, which resulted In judgment against 
the exeeutors. Several months after this the trustée in bankruptey 
was infoïfaïed of thèse proceedlngs and Immediately eommunlcated with 
the attoi'B^ holding the claim for collection, and the proceeds of the clalm 
were subsequently pald to the trustée. Selé, that the trustée was un- 
der no duty to take action either to sell or coUect thé judgment whlle 
It was uneolleetible, and, havlng asserted his rlght to the proceeds as 
soon as ,he was informed that there was a probability of collecting it, 
his mère nonaction prier thereto and until after the settlement of the 
estate did not constitute an abandonment of the claim of the bankrupts. 

In Bankruptey. On certificate of référée concerning claim of bank- 
rupt to assets of the estate. 

Francis J. Maneely, for claimant. 
Rudolph M. Schick, for trustée. 

J. B. McPHERSON, District Judge. The question for décision 
arises upon certain undisputed facts, which are thus stated upon the 
brief of the claimant's counsel ; 

I "The voluntary pétition of bankrupts was flied April 9, 1902, and adjudi- 
cation same day. 

"Account of trustée and dlvldend in Juîy, 1904. 

"Horace T. Royer was Indebted to bankrupts In July, 1895, in the sum of 
$970.33. October 30, 1895, he gave them a judgment note for $810.83, which 
on the same day they sent to John Faber Miller, Esq., of Norrlstown, to be 
entered of record. The account was uneolleetible, and nothing more was 
dpne with it. The account was not entered on the schedule of the bankrupts, 
dbubtless because In thelr opinion It was worthless. 

"The books of the bankrupt were turned over to the trustée promptly after 
his appolntmént. The ledger showed this account, and on the page was noted 
the above fact? as to the judgment note. 

"In November, 1904, Dr. Lewis Royer, the father of Horace T. Royer, died, 
and Immediately after the probate of the Will the àftorney, Mr. Miller, Is- 
sùed a sci. fa. to revive an attachment exécution against the exeeutors. 
This resulted In a judgment against the exeeutors. 

"On June 8, 1905, the trustée was informed of thçse proceedlngs and Im- 
mediately eommunlcated with the attorney. 

"John Wiseman, the sùrvivor of the bankrupts, clalmed this account as 
' his property, either by vlrtue of an assignment to him of ail scbeduled as- 
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sets, which assignment had been made by authorlty of the credltors, or by 
reason of the failure of the trustée to accept the judgment as an asset of 
the estate. The trustée claimed that the account had not passed by the as- 
signment because It had not been scheduled. 

"By arrangement between the trustée and the bankrupt, the trustee's name 
was substituted on the record of the judgment as plalntifC, and the question 
of title to the fund was reserved to be decided after the fund was collected. 

"The amount realized from the elaim after déduction of costs and Mr. 
Miller's fee is $1,004.38, which is in possession of the trustée. 

"Mr. Wiseman now claims tbe fund, not on the ground that it passed to 
him under the assignment, but on the ground that the trustée had elected 
not to accept the elaim as an asset of the estate, and that It had therefore 
reverted to the baniirupts." 

The learned référée (Richard S. Hun ter, Esq.) decided that the 
trustée had not abandoned the judgment or refused to accept it, and 
declined to award the fund to the claimant. I agrée with this ruling, 
which needs Uttle support beyond what is furnishéd by the facts them- 
selves. It may perhaps be added, however, that the claimant oflfered 
no direct évidence to establish his averment that the judgment had 
been abandoned or declined as onerous or unprofitable to the estate, 
reliance being placed solely on the trustee's failure to proceed upon 
the judgment, and not in any degreie on his affirmative conduct or 
déclarations. This position might be sound enough, if the trustée had 
been called upon during the first two years of his administration to 
take any active step toward the collection of this debt. In that event, 
failure to move might be one circumstance, at leàst, bearing upon the 
question whether he had refused to accept and prosecute the elaim 
of the estate against this particular debtor. But it will be observed 
that there is no évidence from which it can be found that the trustée 
had any reason to suppose that the judgment would repay an effort 
to collect it before June 8, 1905, when it is agreed that he acquired 
such knowledge and immediately acted upon it by communicating with 
the attorney in whose hands the matter had been previously placed by 
the bankrupts, and by taking up at once the litigatibn that was after- 
wards carried on to a successful conclusion. Indeed, as will also be 
observed, it does not appear satisfactorily that the trustée even knew 
that the judgment was in existence until he received information to 
that efïect from the attorney who was in charg'e of the case. The 
single circumstance that the bankrupts' ledger contained a mémoran- 
dum of the debt and the judgment is hardly sufficient to bring notice 
home to the trustée; for, without fault of his own, the mémorandum 
might easily hâve escaped his attention; and when it is considered, 
further, that the title to the judgment passed to the trustée by opéra- 
tion of law at the time of the adjudication, and that the claimant was 
bound to prove (in order to rebut the ordinary presumption of con- 
tinuing ownership) that the title had been refused or^ abandoned by 
the trustée and had therefore revested in the bankrupts, it is not per- 
haps without significance to note that the claimant did not ask the 
trustée himself whether he actually knew of the judgment, and had 
declined to accept title thereto, or had abandoned, it; afterwards. But, 
without laying stress on the failure to call an- obvioiisly important wit- 
ness, and assuming for présent purposes that the trustée had actual 
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knowledge of the judgment, it is material to note that the debt was 
concededly uncollectible until November, 1904, several months after 
the' bankrupt estate hàâ 'been closed. In view of this fact, the trus- 
tée was certainly net called upon to make any effort during the course 
of administering the estate to collect a debt which by the very con- 
cession would not then hâve repaid the cost of exécution. It is true 
that the trustée might haye sold the judgment, or even refused to hâve 
anything to do with it ; , but either step would hâve been affirmative 
in its nature, and there ,is no prêteuse that any affirmative act or déc- 
laration has heen shown from which the trustee's refusai or aban- 
donment can be inferred. In my opinion, neither refusai nor aban- 
donment çan be properly established by mère silence or inaction un- 
der the circumstances disclosed by the foregoing statement of facts. 
When there is a duty to act, either actually known to exist or legally 
imposed by reason of such notice as is the équivalent of knowledge 
in fact, failure to stir may be significant ; but, when no such duty ex- 
ista, mère inaction furnishes ordinarily an unsafe basis for the infer- 
ence that doing nothingshould be held, to be as weighty as conduct. 
The principal cases cited by the claimant's counsel — Sparhawk v. 
Yerkes, 143 U. S. 1, 12 Sup. Ct. 104, 35 h. Ed. 915; Sessions v. Ro- 
madka, 145 U. S. 29; 12 Sup. Ct. 799, 36 L. Ed. 609 ; Dushane v. 
Beall, 161 tl^ S. 513, 16 Sup. Ct. 637, 40 L. Ed. 791; and First Nat. 
Bank V. Easater, 196 U. S. 115, 25 Sup. Ct. 206, 49 L. Ed. 408— do 
not support his position, as a brief considération will, I think, make 
cleai". In Sparhawk y. Yerkes the controversy was over two mem- 
bership seats owned by Yerkes, a bankrupt broker, on the New York 
and the Philadelphia Stock Exçhanges. The assignée in bankrupt- 
cy knew that the seats had belonged to Yerkes and that membership 
had been suspended by reason of his insolvency. Other facts are thus 
stated in the opinion (page 13 of 142 U. S., page 106 of 12 Sup. Ct. 
[35E. Ed. 915]): 

"At the tipie of the flllng'ot.the pétition in bankruptcy, November 10, 1871, 
and of the bankrupt's disebarge, October 3, 1873, thèse suspended member- 
shlps were confessedly of no value to the estate and were so appralsed, be- 
cause no possible dividend could be paid equal to the excess of the debts due 
meœbers over the then value of the memberships. 

"It may be assumed that the assignées regarded the expenditure of money 
in the paymént of annual dues ahd charges, and in settlement with créditer 
members, as not justifiable under the circumstances. At ail events, for 12 
years after thelr appointment, and 10 years after the baniîrupt's discharge, 
they tooli no steps to obtain possession, and asked no assistance in that re- 
gard from either the banljrupt or the courts; made no payments to the as- 
sociations and àttempted no settlements with the créditer members ; con- 
sidered the realizatlon of anything as substantially Impraetieable in view of 
the situation and of judicial décision; and contented themselves with the 
hope that masterly Inactivity might enable them to assert a clalm if by the 
efforts of the bankrupt the load of debt which weighed down the right to 
the seats was lifted, and In the progress of years the value of such seats 
happened to Increase, Instead of dlminish. 

"Nor did they seek a sale, nor to compel the credltor members to reallze 
upon or agrée to a valuation of the seats -and prove only for the balance of 
thelr claims, under Rev. St. § 5075, If applicable, or otherwlse to gain the 
beneflt of sUCh réduction as might thus be obtained, but, on the contrary, 
allowed thèse créditors to prove their debts in full, and paid dividends there- 
on, without objection. 
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"Except that they notlfled the exchanges of their appolntment, they dld 
notblng in the way of taklng possession or of the préservation of the prop- 
erty, and for several years prier to the reinstatement they communlcated 
"either with the bankrupt nor the exchanges in regard to the matter. Thelr 
conduct can be viewed in no other light than that of an élection not to accept 
thèse rights as property of the estate." 

Plainly this was "lâches and acquiescence of the most pronounced 
character" (page 16 of 142 U. S., page 107 of 12 Sup. Ct. [35 L. Ed. 
915]) differing materially from the situation now before the court. 

Sessions v. Romadka is a similarly clear case of an active élection 
by an assignée in bankruptcy. The following quotation from page 39 
of 145 U. S., page 801 of 12 Sup. Ct. (36 L. Ed. 609), shows the 
ground upon which the court's décision is put : 

"In this case the assignée had taken a year to wlnd up the estate, and 
bad given no sign of bis wish to assume this property, If, Indeed, he knew 
of its existence. On belng asked with référence to It by the proposed pur- 
chaser, he replied that the estate was ail settled up, that he had no power to 
do anything in the matter, and that Poinier (the bankrupt) was the only one 
who could give a title. A plalner élection not to accept can hardly be Imagln- 
ed. Granting that up to that time he had known nothing about the patent, 
it was his duty to Inquire Into the matter If he had any thought of accept- 
ing it, and not to mislead the plalntifC's agent by referring hlm to the bank- 
rupt as the proper person to apply to. Under the circmnstances, plaIntifC 
could do nothing but purchase of Poinier. Bearing In mind that no claim 
to this property Is now made by the assignée, but that hIs alleged title to It 
Is set up by a thlrd person, who confessedly has no Interest In it himself, It 
is entirely clear that the défendants ought not to prevall as against a pur- 
chaser who bought It of the bankrupt after the assignée had dlsclaimed any 
Interest in It. 

"Had the existence of this patent been concealed by the bankrupt, or the 
assignée had discovered it subsequently — after his discharge — and desired 
to take possession of it for the beneflt of the estate, it Is possible that the 
bankruptcy court might reopen the case and vacate the discharge for that 
purpose. Clark v. Clark, 17 How. 315,' 15 L. Ed. 77. But it does not lie In 
the mouth of an alleged infringer to set up the rlght of the assignée as 
against a title from the bankrupt acquired with the consent of such assignée. 

"It is quite évident from the facts stated that this patent, whlch seems 
to hâve been the cause of Poinier's Insolvency, was thought to be of llttle or 
no value, that the assignée so regarded it, and that its real value was only 
discovered when the plaintiff had brought to bear upon the manufacture of 
the device his own sklU and enterprise." 

In Dushane v. Beall, 161 U. S. 516, 16 Sup. Ct. 639, 40 L. Ed. 791, 
the court states the gênerai rule to be that : 

"If with knowledge of the facts, or belng so situated as to be chargeable 
with such knowledge, an assignée, by deflnite déclaration, or distinct action 
or forbearance to act, Indicates, In vlew of the particular circumstançes, his 
choice not to take certain property, or if, in the language of Ware, J., In 
Sraith V. Gordon, 6 Law Rep. 313, Fed. Cas. No. 13,052, he, with such knowl- 
edge, 'stands by without asserting his claim for a length of time, and allows 
third persons in the possession of their légal rights ,^o acquire an interest 
in the property,' then he may be held to hâve waived the assertion of his 
claim thereto." 

The fact appearing, however, that the assignée in bankruptcy had 
for the first time, so far as the record disclosed, discovered on Au- 
gust 10, 1888, that the bankrupt had a possible or probable interest in 
a certain suit against a railroad company, and it appearing, further, 
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that the assignée had promptiy taken part in the litigation and ac- 
tively promoted the bankrupt's right, it was held that the court be- 
low was in error in deciding that the assignée had chosen to abandon 
the claim ; the décision by that court having apparently been put up- 
on the single ground that the litigation had been pending for several 
years before the assignée intervened, and therefore that he must be 
held to hâve abandoned the bankrupt's interest therein. The Suprême 
Court declared this groupd to be erroneous, becausethere was no évi- 
dence to justify the conclusion that [the assignée] had knowledge or 
sufficient means of knowledge of its existence prior to August 10, 1888 
—a reàson which may be applied with much force to the lack of évi- 
dence in the case now ufider ;COnsideration. 

And, finally, First National Bank v. Lasater is in my opinion an 
authority against the claimant, rather than in his favor. The bank- 
rupt there was entitled to recover usury paid to the bank, but did not 
schedule the claim among his assets or advise the trustée or the credit- 
ors ôf its existence, and, so far as appeared, the trustée knew noth- 
ing about the right of action from any other source. Soon after the 
bankrupt's discharge he piit the claim in suit, and it was held that he 
could not recover, because the title of the trustée had not been di- 
vfested, either by his act' or by his neglect. Mr. Justice Brewer, speak- 
ing for thé court, said, inter alla (page 118, of 196 U. S., page 208 of 
35 Sup.Ct. [49L. Ed. 408]): 

"The question then presented is whetlier this right of action, haring once 
passed' to the trustée in banlsruptey, was retransferred to J. L. Lasater upon the 
terminatlon of the banlci-uptcy proecedings ; he having returned ijo assets to his 
trustée, and having failedto notify liim or the creditors of this claim for usury, 
and beginning this action within less than two months after the iinal diseharge 
of the trustée. We hâve held that trustées in banicruptcy are not bound to 
accept property of an onerous or unproiitable charaoter, and that they hâve 
a reasonable time In which to elect whether they will accept or not. If they 
décline to take the property, the bankrupt can assert title thereto. American 
Fife Co. V. Garrett, 110 U. S. 288, 2G5, 28 L. Ed. 149, 152, 4 Sup. Ct. 90; Spar- 
hawk V. Yerkes, 142 U. S. 1, 35 L. Ed. 915, 12 Sup. Ct, 104; Sessions v. 
Romadka, 145 U. S. 29, 36 L. Ed. 609, 12 Sup. Ct. 799; Dushane v. Beall, 
161 U. S. 513, 40 'L. Ed. 791, 16 Sup. Ct. 037. But that doctrine can bave no ap- 
plication when the trustée is ignorant of the existence of the property and 
bas had no opportuuity to make an élection. It cannot be that a bankrupt, 
by omitting to schedule and withholding from his trustée ail knowledge of 
certain property, can, after his estate in bankruptcy bas been flnally closed 
up, Immediately thereafter assert title to the property on the ground that the 
trustée had never taken any action in respect to it. If the claim was of 
value (as certainly this claim was, accordlng to the judgment below), It 
was something to which the creditors were entitled, and this bankrupt could 
not, by withholding knowledge of its existence, obtain a releaae from his 
debts, and still assert title to the property," 

As it seems to me, thèse authorities show clearly that the learned 
référée was right in deciding that the fund in dispute should not be 
awarded to the claimant, 

The çroceedings are therefore affirmed. 
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In re WEST SIDB PAPER CO. 

(District Court, B. D. Pennsylvania. February 10, 1908.) 

No. 2,673. 

1. Landloed and Teîjant—Distress— Parties. 

Wbere a landlord dld net accept the tenant's assignée as a substltuted 
tenant, the original lessees were properly named as défendants In a 
distress warrant for fallure to pay rent. 

2. Same— OwNEBSHip OF GooDs— Wakkant Against Pebson. 

A landlord's distress warrant, though really directed against the 
lessee, Is In fact against movàble property found on the leased premises, 
the ownershlp ot whlch, as against the landlord, is in gênerai immaterlal. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 32, Landlord and 
Tenant, § 1098.] 

3. Bankbuptct— Liens— DiSTBEss Proceedings. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 564 [U. S. Oomp. St. 
1901, p. 3450], provides that ail levles or other liens obtained through 
légal proceedings against a person who is insolvent at any tlme withln four 
months prior to the filing of a bankruptcy pétition against hlm shall be 
vold in case he is adjudged a banlirupt, and the property affected by the 
levy or lien shall pass to the trustée discharged of the lien, etc. Held, that 
where a landlord's distress warrant, issued as authorized by 2 Purd. Dig. 
(13th Ed.) p. 2174 et seq., against the lessees, was in fact levled on the 
goods of an assignée of the lease found on the promises withln four months 
prior to the filing of a bankruptcy pétition against the latter, such distress 
proceeding, though in forin against the original lessees, was in fact against 
the bankrupts, so that the lien acquired thereby was discharged by section 
67f. 

4. Same— Pbiority— Qualifibd Pkefekence. 

2 Purd. Dig. Pa. (13th Ed.) p. 1558, § 83, provides that goods on leased 
premises taken by virtue of an exécution and liable ttà the distress of 
the landlord shall be liable for not to exceed one year's rent at the time 
of taking; and section 84 déclares that after sale by the officer of any 
such goods he shall flrst pay from the proceeds the rent so due, and the 
surplus shall be applied to the exécution. Held that, a landlord under 
such act being entitled to priority of payment out of chattels distrained 
for rent, such préférence wlU be allowed in bankruptcy proceedings 
against the owner of the chattels as a preferred clalm, within Bankr. Act 
July 1, 1898, c. 641, § 64b, cl. 5, 30 Stat. 5G3 [U. S. Comp. St. 1901, p. 3447], 
providing for payment of debts owing to any person who by the laws 
of the States Is entitled to priority. ' ' 

In Bankruptcy. On certificate of référée concerning claim of land- 
lord to priority. 

Francis G. Gallagher, for claimant. 
Charles Sinkler, for trustée. 

J. B. McPHERSON, District Judge. The learned référée (Joseph 
Mellors, Esq.) refused to allow the landlord to be first paid out of the 
proceeds of certain personal property upon which he had distrained 
previous to the filing of the pétition in bankruptcy. The distress, which 
was for six months' rent, was stayed by the court. The property was 
sold by the trustée, and the référée postponed the landlord to the costs 
of the proceeding' and to wages due to workmen, holding that Act 
July 1, 1898, c. 541, § 64b, cls. 3, 4, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447], gave precedence to claims arising thereunder. To this rul- 
159 F.— le 
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ing the landlord objected, asserting that he had obtained a valid lien 
by his distraint, to which the trustee's title was subordinate. 

The distress was levied on November S'y, 1906, the day before the 
pétition in bankruptcy was filed and the adjudication was entered, and 
there is no doubt that a Uen was acquired by the levy and that (if 
nothing else is to be considered except thèse facts) the trustee's title, 
which is no better than the bankrupt's, was subject to the lien and 
could only be made fruitful after the landlord had been fully satisfied. 
But there is a most important matter to be considered before the land- 
lord's position can be agreed to, namely, the bankrupt act itself, which 
lias not overlooked the possibility that liens of apparent validity might 
hâve been acquired against a bankrupt's property during four months 
preceding the filing of a pétition against him, and has made careful 
provision concerning their ultimate validity and effect. At présent it 
is only necessary to refer to paragraph "f" of section 67, which dé- 
clares : 

"That ail levies, judgments, attachments, or other liens obtained through 
légal prpceedings against a person who is insolvent, at any tlme withln four 
months prior to the flllng of a pétition in bankruptcy against hIm, shall be 
deemed nul! and void in case he Is adjudged a bankrupt, and the property 
afifeeted by the levy, judgment, attachaient, or other lien, shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt," etc. 

This language includes a lien such as was acquired by the levy un- 
der considération (Re Dougherty Co. [D. C] 109 Fed. 480); and, 
since the lien was obtained through légal proceedings that were taken 
under the Pennsylvania statutes (2 Purd. Dig. [13th Ed.] p. 3174 et 
seq.), and was acquired within four months preceding November 38th, 
it is expressly made null and void, and can furnish no support for any 
claim whatever against the bankrupt estate. I am speaking now sole- 
ly of the lien acquired by the levy, and am not referring to such sup- 
port as the act of 1836, to which I shall advert in a moment, may of- 
f er to a qualified claim for payment in fuU. As I understand the argu- 
ment on behalf of the landlord, the gênerai proposition is accepted 
that a lien acquired by distraint within four months of the bankrupt- 
cy is avoided by paragraph "f" of section 67; but it is insisted that 
this paragraph must be confined to its précise terms, and that a lien is 
not obnoxious thereto unless it has been acquired by proceedings 
against a person who is insolvent — that is (as the rest of the paragraph 
shows), against the person who is afterwards adjudged a bankrupt. 
Therefore, the argument proceeds, the lien in controversy is not af- 
fected by the act, because it was acquired by a légal proceeding against 
perfectly sol vent persons, who hâve not been adjudged bankrupt, and, 
indeed, hâve not been petitioned against at ail-. 

Upon this point the facts necessary to understand the argument are 
briefly thèse: The landlord leased certain real estate to MacAlpin & 
Son, by whom the lease was lawfully assigned to the bankrupt cor- 
poration. The landlord, however, did not accept the paper compâny 
as a substituted tenant, although he knew that the assignment had 
taken place and that the bankrupt had gone into possession, but pre- 
served his right to hold the original lessees for the rent. The dis- 
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tress warrant was directed against MacAlpin & Son, by name, but was 
levied, not upon their goods, but solely upon the personal property oî 
the paper company; this being found upon the demised premises. At 
the time of the levy the company was insolvent, while it is agreed that 
both the original lassées were solvent persons. It will he seen, there- 
£ore, that the success of the landlord's contention that his lien is not 
affected by section 67 dépends entirely upon his ability tQ convince the 
court that the lien was acquired, not by proceedings against the insol- 
vent corporation at ail, but by proceedings against MacAlpin & Son, 
who are agreed to be financially responsible. But, in my opinion, this 
contention cannot be sustained. It is true that the warrant of distress 
is directed against MacAlpin & Son by name, thus making them for- 
mal défendants; but they were défendants in form only although it 
was perfectly proper to name them in the warrant, for they were the 
original tenants, and were still bound by their express agreement to 
pay the rent, and such of their property as might be found upon the 
demised premises was liable to seizure and sale in satisfaction of the 
landlord's claim. But a landlord's warrant is not really directed against 
a person, but against movable property found upon a definite pièce 
of ground, and it makes no différence to the landlord who may be the 
owner (with certain exceptions not now material), as long as the gùods 
are discovered upon the demised premises. 9 Am. & Eng. Ency. Law 
(3d Ed.) 618, 619; 24 Cyc. 1280, E. In the présent case, the bank- 
rupt's property was upon the land, and the landlord seized it, as he had 
a right to seize it, merely because it was in that particular place, and 
not because it had any connection with the persons formally named 
in the warrant. The levy was not upon property belonging to Mac- 
Alpin & Son, but to the bankrupt, and, as this property was liable to 
■distress simply because it was upon the landlord's ground, it seems 
clear that the proceedings were in substance and in reality directed 
against the bankrupt itself, and not against MacAlpin & Son at ail, 
save in a merely nominal sensé. I think, therefore, as I hâve already 
stated, that the lien of the levy was a lien acquired through légal pro- 
ceedings against the bankrupt, and is avoided by the paragraph here- 
tofore quoted. 

But, while the bankrupt act makes ineffectuai the claimant's attempt 
to acquire a lien by levy, nevertheless his right to a qualified priority 
rests upon a satisfactory foundation, although his claim to be paid in 
full out of the fund before any other person whatever cannot be sus- 
tained. His right to a qualified priority rests upon sections 83 and 
84 of the Pennsylvania statute of June 16, 1836 (P. L,. 777 ; 2 Purd. 
Dig. [13th Ed.] p. 1558, note "m"), which provide as foUows: 

"Sec. 83. The goods and chatte! s being In or upon any messuage, lands, or 
tenements, which are or shall be demised for life or years or otherwise, tak- 
en by virtue o( an exécution and liable to the distress of the landlord, shall 
be liable for the payment of any sums of money due for rent at the tlme of 
taking such goods in exécution : Provided, that such rent shall not exceed 
one year's rent 

"Sec. 84. After the sale by the officer of any goods or chattels as aforesald, 
he shall flrst pay eut of the proceeds of such sale the rent so due, and the 
surplus thereof, if any, he shall apply towards satisfying the judgment men- 
tioneâ in such exécution," etc. 
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Under thèse provisions it was held by the Suprême Court of the 
United States, in Longstreth v. Pennock, 20 Wall. (U. S.) 576, 22 L. 
Ed. 451 (1874), that where an assignée in bankruptcy under the act 
of 1867 seized goods that were upon the demised premises and were 
liable to distress, the seizure so far resembled a levy under exécution 
as to be within the equity of the Pennsylvania statute, and therefore 
that the landlord was entitled to be paid in full out of the fund de- 
rived from a sale of the goods before a dividend should be paid to 
creditors generally. Judge Cadwalader had made a similar ruling in 
this district several years before (1868) in Re Appold, Fed. Cas. No. 
499, 1 Nat. Bkcy. Reg., folio page 178 ; and this ruling was followed 
under the présent act in Re Gerson, 8 Pa. Dist. R. 277, where a care- 
ful discussion of the subject by a very capable référée (the late Joseph 
Mason) may be read with advantage. See, also, Re Hoover (D. C.) 
113 Fed. 136 (Buffington, D. J.) ; Wilson v. Penna. Trust Co., 114 
Fed. 742, 54 C. C. A. 374; Re Mitchell (D. C.) 116 Fed. 87 (Bradford, 
D. J.) ; and Re Duble (D. C.) 117 Fëd. 794 (Archbald, D. J.). 

By virtue, therefore, of the Pennsylvania statute, a landlord is en- 
titled to priority of payment not exceeding the rent for one year, and 
this préférence will be recognized by a court of bankruptcy in obédi- 
ence to the direction of section 64b (5). But, as the claim to prior- 
ity in the fédéral court can only be allowed because the bankrupt act, 
and not the Pennsylvania statute, proprio vigore, requires such an al- 
lowance, it foUows that the landlord must urge his claim in subordin- 
ation to the fedefal act, and can only be paid in full after certain oth- 
er daims, which the act has declared to be higher in riglit, hâve been 
first discharged. Thèse are specified in section 64b, and among them 
are: "(3) the cost of administration," etc.; "(4) wages due," etc. — 
both classes being made superior to the landlord's claim for rent, 
which takes rank under clause 5. The exact point arose recently in 
this district in Re Consumers' Coffee Co. (D. C.) 151 Fed. 933, and 
was decided against the position nôw taken by the claimant. 

The décision of the référée is affîrmed. 

[Per contra, see In re Morris, 139 Fed. 591. — Ed.] 



PKESCOTT V. WILLIAMSPORT & N. B. R. CO. et aL 

(Circuit Court, E. D, pennsj'lvanla. February 11, 1908.) 
NQ. 24. 
LosT IwsTBTTMENTS— Actions oh-^Eqtiitt Jubisdiotiow, 

Equity courts hâve jurisdiction to establish lost instruments, not beIng 
deprived thereof because law courts tiave assumed or tiave been giyen 
by statute the same jurlsdictlon. They hâve jurlsdlction especlally ta 
cases of negotiable instruments lost before maturlty, and, upon assuming 
Jurlsdlction, complète relief will be afforded, éven to the estent of au- 
thorizlng a réeovery for principal and interest, upon the exécution o( an 
Indemnlty to secure défendant against further liability. 

[Ed. Note.— 'For cases iu point, see Cent Dig. vol. 33, liost lostrumeats, 
i 29.] 
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2. Bonds— "Specialtt" Defined. 

A "specialty" is a bond, or the coupon originally attached to It, though 
the latter be unsealed and detached for the purpose of demand of pay- 
ment and action. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 7, pp. 
6597-6598 ; vol. 8, p. 7803.] 

3. Limitation or Actions— Suit on Bond Coupons. 

A suit on bond coupons is govemed by the statute o( limitations ap- 
plicable to sealed instruments, and not that applicable to simple con- 
tract debts. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 33, Limitation of Ac- 
tions, §8 104, 108-111.] 

4. LosT Instruments— Bonds— EiGHT to Recoveb on— Indemnity. 

Recovery may be had on lost bonds without their production; défend- 
ant being properly protected by the entry of an indemnity bond agalnst 
future liability. 

[Ed. Note. — For case in point, see Cent. Dig. vol. 33, Lost Instruments, 
|§ 41-45.] 

5. Bonds — Suit on Befoee Matukity— Right to Bbing. 

Where, before maturity, a total bond issue, excepting eight lost bonds 
owned by complalnant, bas been paid ofC or exchanged for other bonds, 
and the mortgage secujring the Issue has been satisfied, complalnant may 
recover on hls bonds, though on their face they are not due ; the destruc- 
tion of complainant's security by the satisfaction > of the mortgage be- 
ing, in efCect, a déclaration by the obliger and the trustée that they 
elected to regard the bonds due and stood ready to pay to them, in which 
complalnant could acquiesce. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 8, Bonds, | 134.] 

6. Lost Instruments— Recoveey on— Intebest— Ovebdue Coupons. 

In a suit to recover on lost bonds, complalnant cannot recover interest 
on overdue coupons which were not presented for payment and virhich 
became overdue because complainant's agent negligently lost them, where 
80 far as the record shows défendants were teady and willing to pay the 
interest when It was due. 

In Equity. 

Francis Rawle, for complalnant. 

J, W. Bayard and J. G. Johnson, for respondent. 

HOLLAND, District Judge. This is a bill in equity iiled for the 
purpise of recovering the principal and interest of eight bonds, each 
for ."jîl.OOO, which were lost on the fîth day of November, 1884, to- 
gether with ail the coupons attached, including those due May 1, 1885. 
Answers were filed by both défendants, to which the complainant re- 
plied. Frorn the pleadings and proofs we gather the following facts : 

On or about the Ist day of November, 1883, the Williamsport & 
North Branch Railroad Company executed and delivered a certain 
indenture of mortgage upon its railroad and property to the Fidelity 
Trust Company (then called the Fidelity Insurance, Trust & Safe De- 
posit Company) in trust to secure the payment of an issue of 1,000 bonds 
of the Williamsport & North Branch Railroad Company, of the de- 
nomination of $1,000 each. It was duly recorded in Lycoming coùnty, 
Pa., in Mortgage Book No: 13, page 393. The bonds were issued 
November 1, 1883J and were mâde payable on the Ist day of Novem- 
ber, 1913, with interest thëreonàt the rate of 6 per cent, per annum, 
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payable semiannually, in two payments, on the Ist day of May and 
November of every year until maturity, upon the surrender of the 
respective interest coupons attàched thereto. Both the principal and in- 
terest coupons were made payable by the ternis of the bonds and the 
coupons at the office of the Fidelity Trust Company in Philadelphia. 
Oliver Prescott, the father of the complainant, became the lawful 
owner of eight bonds, numbered 88 to 95, both inclusive, each of which 
had attàched thereto ail the unmatured interest coupons, beginning 
with the one due May 1, 1885. He continued to be the lawful owner 
of thèse bonds and coupons until the day of his death, which occurred 
on the llth day of June, 1890. His will was duly probated in Bris- 
tol county, Mass., on the 5th day of July, 1890, and letters testa- 
méntary thereon granted to William W. Crapo, Oliver Prescott, Jr., 
and Helen H. Prescott, which executors, on the 13th day of August, 
1902, transferred the entire ownership of principal and interest in thèse 
bonds to complainant. 

The bonds, it appears, were lost on November 13, 1884, the very day 
of their delivery, by Abel Prescott, a brother and agent of Oliver Pres- 
cott, who had received them from a contractor jn Philadelphia and 
lost them before leaving the city. Nothing has ever been known of 
the bonds or coupons since that time. None of them has ever been 
presertted for payment to either of the défendants. Efforts were im- 
mediately made to recover the lost bonds by advertising in the news- 
papers in Philadelphia, Williamsport, and New York, beginning with 
the advertisement in the Public Ledger of Philadelphia as early as 
November 15, 1884, and notice of the loss was directly communicated 
to the officers of the railroad company and the Fidelity Company in 
the samè year. The bonds were not registered, and were made pay- 
able to the bearer on November 1, 1912, etc. To each of the bonds 
were attàched coupons, signed on behalf of the railroad by its sec- 
retary, to pay to bearer, at the office of the Fidelity Insurance, Trust 
& Safe Deposit Company (now the Fidelity Trust Company), in the 
city of Philadelphia, at the several dates specified, six months' interest 
on such coupon. Each contained a stipulation that it should "pass 
Ijy delivery," except in case of registration ; but the registration should 
"not restrain the negotiability of the coupons by delivery merely." 
On October 31, 1892, the total bond issue secured by this mortgage, 
excepting thèse eight lost bonds, was paid off or exchanged for other 
bonds of another issue of the Williamsport & North Branch Railroad 
Company, and satisfaction was entered on the mortgage by the trus- 
tée on November 14, 1892. The railroad company executed another 
mortgage upon this property to secure the payment of other bonds, 
which is still of record unsatisfied. Sixteen bonds of the new issue 
were retained by the trustée as security against liability for the lost 
bonds. Subsequently, on May 28, 1901, there was substituted for 
thèse bonds an indemnity bond, executed by the railroad company and 
the American Surety Company of New York. 

The relief sought is (1) a decree that the complainant is the owner 
of the eight bonds, with the interest coupons dated May 1, 1885, and 
ail subséquent interest coupons thereto respectively belonging; (2) the 
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railroad company and trustée, upon being first indemnified, be ordered 
and decreed to pay the complainant the sum of $8,000 in full payment 
ot the principal of the lost bonds, together with the additional sum 
representing ail interest thereon at the rate of 6 per cent, per annum 
from November 1, 1884, to the date of such payment; (3) interest 
on overdue coupons. This last claim was urged at the argument of 
the case under the prayer for gênerai relief. 

The trustée, in its answer, admits the exécution and delivery of 
the first mortgage, • and that subsequently ail bonds secured by this 
mortgage were duly exhibited to it, excepting the eight lost bonds in 
question, and upon being indemnified by the railroad company entered 
satisfaction on the mortgage ; that a new mortgage was subsequently 
executed by the railroad company to the trustée ; and that no derhand 
was ever made for the payment of the eight bonds. The trustée, being 
without knowledge, declined to make further answer. The défenses 
interposed by the railroad company in its answer are (1) neither prin- 
cipal nor interest upon the bonds can be collected in the présent suit, 
but that the complainant's remedy, if any he has, is at common law; 
(2) that outside of the coupons the holder of bonds has no right to 
collect interest, and that ail the coupons on thèse lost bonds which 
matured antecedently to the Ist day of November, 1898, are barred 
by the statute of limitations and are not collectible; (3) that there is 
no right in the complainant to demand payment of the coupons attached 
to the bonds only upon their production to the trustée, where they 
are made payable; (4) the lost bonds are payable only upon their 
production, that no production or présentation of the bonds has ever 
been made, that they hâve not matured, and that payment cannot be 
demanded until such production or maturity. 

First. It is well settled that courts of equity hâve jurisdiction to 
establish lost instruments, and they are not deprived of jurisdiction 
by reason of the fact that courts of law hâve assumed, or by statute 
hâve been given, the same jurisdiction, and especially hâve courts of 
equity jurisdiction in cases of negotiable instruments lost before ma- 
turity (25 Cyc. 1609; Bispham's Equity [6th Ed.] § 177), and upon 
assuming jurisdiction complète relief will be afïorded, eveh to the 
extent of authorizing a recovery for principal ànd interest upon the 
exécution of an indemnity to secure défendant against any future 
liability (25 Cyc. 1611; Bispham's Equity [6th Ed.] § 177; Snyder 
V. Wolfley, S Serg. & R. [Pa.] 328; Bisbing v. Graham, 14 Pa. 14, 
53 Am. Dec. 510; Reisinger v. Magee, 158 Pa. 280, 27 Atl. 962). 

Second. The law of limitation of actions is thus stated in 25 Cyc. 
1035 : Coupons detached from the bonds to which they were former'y 
annexed retain the same nature and character, and do not thereby 
become simple contract debts, and as to the period of limitation are 
governed by the same statute as other sealed instruments. This 
proposition is sustained by the following fédéral authorities: Bur- 
ton V. Koshkoning (C. C.) 4 Fed. 373; Kershaw v. Hancock (C, C.) 
10 Fed. 541; City v. Lamson, 76 U. S. 477, 19 L. Ed. 725; City 
V. Butler, 81 U. S. 282, 20 L. Ed. 809. The law of limitations appli- 
cable in this case is. the Pennsylvania act, and the six-year limitation 
applies only to actions "upon any lending or contract without spe- 
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cialty". By "specialty" is meant a bond (Penrose v. King, 1 Yeates 
[Pa.] 344; Gardiner Éstate, 18 Wkly. Notes Cas. 148), or the coupon 
originally attached to it, though the latter be unsealed and eut off 
f rom the bond for the purpose of demand of payment and action 
(Helmbold V. Railroad Go., 14 Wkly.. Notes Cas. 128; Philadelphia 
Trust Co. V, Philadelphia & Erie Railroad, ICO Pa. 590, 38 Atl. 960). 
The authorities, we think, susta^n the complainant's right to recover 
for ail the coupons. .; 

Third and Fourth. The objection that neither the bonds nor coupons 
hâve ever been produced, and there can be no recovery without their 
production, cannot be seriously considered, because it might be that they 
could never be found and no recovery could ever be had. Nothing 
has been shown in this case to take it out of the gênerai rule of allow- 
ing a recovery on lost instruments without their production. The 
défendant can be properly proteçted by the entry of an indemnity 
bond against any future liability. The fact that the bonds were made 
payable in 1912, and are therefore upon their face not yet due, can- 
not avail as a défense. The défendants, by their own act, destroyed 
complainant's security by satisfying the mortgage. This, in effect, was 
a déclaration on défendants' part that they elected to regard the bonds 
due upon that date, and stood ready to pay them. Complainant had 
a right to acquiesce and demand his money, which he has done by 
bringing suit to recover the amount, and he is entitled to judgment 
upon indemnif ying the défendants against, loss. 

Fifth. We do not think the complainant is entitled to recover in- 
terest on overdue coupons. Jt is no fault of the défendants that the 
overdue coupons were not paid. They were not presented for payment, 
and not refused. They are overdue on account of the owner of the 
bonds, through his agent, negligently permitting them to be lost. The 
défendants are in no way responsible, and should, therefore, not be 
required to pay compound interest. So far as the record shows, they 
were ready and willing to pay the interest on thèse bonds at the time 
it was due, and the fact that they are not now paid is no fault of theirs. 
North Penna. R. R. Co. v. Adams, 54 Pa. 95, 93 Am. Dec. 677. 

The complainant is entitled to a decree in his favor in accordancc 
with this opinion ; but he will first be required to properly indemnify 
the défendants by a bond executed in their favor, satisfactory to them. 
Counsel will prépare a decree in accordance herewith and submit it to 
the court. 



VAN EAALT et al. V. SCHNBCK. 
(Carcult Court, E. D. Wlsconsin. January 27, 1908.) 

1. TBADE-MAEKS-^lNTMNGEMœNT— INJUNCTIO^S, 

Complalnants, packers of Holland herring In the Netberlands, arranged 
wlth S., a flsh broker In MUwàukee, to handle sucb herring under the 
supervision of B. & Oo., Complalnants' Western représentatives. B. & Co. 
suggésted that the herring sold by S. should be Idèntifled by a brand ; the 
Word "Globe" being selected for that pUrpose with complalnants' consent. 
In 1903 S. soià the business to défendant, whoieontinued to use the "Globe" 
brand until 190i, when eompiainahts changed their brokers and conslgned 
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their flsh to K., when they diseontinued the useiof the"01obe" brand. De- 
fendant, believing that the syœboi belonged to him, reglstered It as a 
trade-mark In the Netherlands and applied for reglstration at Washington, 
when complainants flled an interférence and were entitled to priority, 
but registratlon was denied because of prier registratlon by défendant, 
wbo thereupon diselalmed ail title to the symbol and ceased to use it, 
also renouncing any clalm under the Netherlands registratlon ; nor was 
there any proof that défendant, after such disclaimer, ever sold any Hol- 
land herring under that name. Held Insufflcient to justify an injunctloa 
restralnlng défendant from infringing complainants' right to such symbol. 

2. SaME— ACCOTJNTING— EQUITT. 

Where, in a suit to restrain infringement of a trade symbol, com- 
plainant was not entitled to an Injunction, equity would not retain 
Jurisdiction for a naked aceounting of profits and damages ; complainant's 
remedy at law being adéquate and complète. 

In Equity. 

This is a suit in equity for unfair compétition in trade and the infringe- 
ment of a trade symbol. The bill was flled in July, 1906. Prayer for in- 
junction and aceounting. The complainants are dealers in flsh, who réside 
in the Netherlands, and are engaged in importing flsh to America. It Is 
alleged that, the complainants deslrlng to build up a trade in Mihvaukee and 
vlcinity in Holland herring, one of the members of the flrm visited this country 
in 1900 and made arrangements with one Selle, a flsh broker at MUwaukee, to 
handle the Holland herring paeked by them. Boak & Co., of Chicago, also 
brokers, handled the output of the complainants in Chicago, and had also a 
supervision over the MUwaukee trade. The fish were sold outright by the 
oomplainants, but under a trade arrangement Selle was obliged to account to 
Boak & Co. for a sbare of the profits of the business. Boak & Co., as the 
immédiate représentatives of the complainants, suggested to Selle that he 
ougbt to hâve a particular brand under which he might work up a trade, 
and proposed that he adopt a symbol that Boak & Co. prepared, and which was 
called the "Globe" brand. No fish had theretofore been sold by the com- 
plainants under this symbol. By mutual agreement between Boak & Co. 
and Selle, this brand was adopted to be used in the MUwaukee business, and 
complainants assented to the arrangement. In 1902 Selle sold an interest in 
his brokerage business to the défendant, who afterwards continued to use 
the Globe brand and built up a considérable business in MUwaukee and 
vlcinity. In 1903 Selle sold out his interest in the flrm to the défendant, 
who continued the business and the use of the Globe brand until 1904, when 
the complainants changed their brokers and eonsigned their flsh to one 
Kuehn. another Milwaukee broker. Selle testified that he supposed In good 
faith that the Globe brand belonged to him, and so informed the défendant, 
who supposed, as he avers, that this synabol passed to him with other àssets 
of the business. 

When the complainants began shipping their flsh to Kuehn, they discon- 
tinued the use of the Globe brand, and thereafter the Holland herring of the 
complainants were sold under an "O. K." brand which belonged to Kuehn. 
Défendant during a visit abroad met the complainants, and was assured by 
them that he was the only party in the West who received shipments of Hol- 
land herring under the Globe brand. In the letters to Selle and to défendant, 
fréquent référence is made to the Globe brand as "your Globe." Under the 
supposition that the symbol belonged to him, défendant applied for and se- 
cured registratlon of the same as a trade-mark in the Netherlands, and then 
applied for the registratlon of such trade-mark at Washington. When the 
attention of complainants was drawn to the fact of registratlon, they made 
application to the Patent Ofiice at Washington in their own behalf to regis- 
ter this symbol as a trade-mark. Thereupon an interférence was declared in 
the Patent Office. Proofs were taken, and complainants were held entitled to 
priority ; but no registratlon could be given to them under the rules because 
«f the prier registratlon by the défendant. As soon as the décision In the 
interférence proceeding was announced, in April, 100.5, défendant diselalmed 
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ail tltle to the symbol, and oeased to use the same, and never bas used it 
since that time. He also, at the request of complainants, signed a paper re- 
nouucing any clalm under the Netherland registratjon and authorizing the 
canceltation ofthe same. 

After this dlsclaimer and abandonment, some 15 months elapsed before this 
bill was flled, during which time there was no actual or threatened Inva- 
sion by the défendant ; nor Is it contended that up to the présent time there 
has been any infrlngement or threat of infringement. The only proof of 
any infringement is that the défendant, when a witness In the interférence 
proceedings, admltted that between August, 1904, and April, 1905, he sold 
a small amount of Norwegian herring and some other flsh under this brand. 
No Holland herring were so sold. There is no proof that complainants dealt 
in Milwaukee or vicinity In any other variety of fish except HolKind herring. 

Victor M. Harding, for complainants. 
Mark A. Kline, for défendant. 

QU ARLES, District Judge (after stating the facts as above). The 
record in this case is crude and unsatisfactory, resulting largely from 
the fact that the défendant was not able to employ an attorney and 
has undertaken to manage his own case. The resuit was what might 
hâve been expected when one party is represented by shrewd counsel 
and the other side is without professional guidance or protection. The 
efforts of défendant to cross-examine were thwarted by technical 
objections, while the rules of évidence were not scrupulously observ- 
ed in shaping up the complainants' proofs. No évidence was offered 
before the master by the défense. Subséquent to the closing of proofs 
a stipulation was entered into admitting in évidence ail the proofs 
taken in the interférence proceeding. 

This case is sui generis. It is not the ordinary case where a trader 
has, by the use of a uniform brand or symbol, built up a large demand 
for his product, whose character and genuineness are attested by 
his trade emblem. On the other hand, this symbol was specially 
adopted and prepared for use by Mr. Selle in the Milwaukee terri- 
tory. It was designed by Boak & Co., the représentatives of com- 
plainants, after Selle had agreed to handle complainants' product in 
Milwaukee. It was then sent on to Selle for his approval, and after- 
wards transmitted to the complainants, who prepared the brands and 
sent them on to Selle. The two brands intended for the Milwaukee 
market were called the "Globe" and the "Banner," and the Globe 
were to be used on the superior quality of goods. It appears to hâve 
been the policy of the complainants to give any broker handling their 
goods one or two brands under which he was expected to build up a 
trade. Thus it appears that complainants were using some 12 to 15 
other brands in various territories of the United States. The same 
quality of fish was shipped under various brands. For instance, the 
"Flag" brand and the "Globe" brand were used indiscriminately. 
Therefore whatever of value the symbol acquired in the Milwaukee 
market was directly attributable to the efforts of Selle and the défend- 
ant in advertising and selling complainants' product. 

Another distinguishing featurc; in the case is that the défendant is 
not charged with imitating or simulating a well-known trade-name 
for the purpose of pirating an established business. The use of the 
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Globe brand by the défendant was entirely regular and proper up to 
1904, when the complainants transferred their business to another 
broker in Milwaukee. The only infringement alleged consists in sell- 
ing a small quantity of Norwegian herring, and some other kinds of 
fish under this symbol between August, 1904, and Aprîl, 1905, while 
the question to the title to the trade-name was pending in the Patent 
Office. The défendant contested the interférence case because he 
claims that he supposed in good faith that he was entitled to the sym- 
bol. In my opinion this is not a case calling for injunctive relief. 
The peculiar facts disclosed by the évidence may well hâve induced 
the belief in the mind of the défendant, who was ignorant of the law, 
that the symbol specially designed for his territory and exclusively 
used by him and his predecessor was an appurtenance of the business. 
The disclaimer by the defenda:nt in April, 1905, upon the adverse dé- 
cision of the Patent Office, appears to hâve been made in the utmost 
good faith. This was evidenced by his willingness to release ail claim 
to the foreign registration. It appears that he signed such a release 
submitted to him by complainants' attorney. Furthermore, he ceased 
absolutely to use the symbol for about 15 months before the bill was 
filed. Over 3i/â years hâve now elapsed since the décision of the Pat- 
ent Office, and there has been no actual or threatened invasion of 
complainants' rights. Under such circumstances, it is difficult to see 
why complainants hâve not had everything that an injunction could 
confer. Kane v. Huggins (C. C.) 44 Fed. 287; Brammer v. Jones, 
3 Fisher, Pat. Cas. 340, Fed. Cas. No. 1,806; Brennan v. Emery- 
Bird-Thayer Dry Goods Co. (C. C.) 99 Fed. 971. In Clark Thread 
Co. v. Clark Co., 55 N. J. Eq. 658, 37 Atl. 599, the court say: 

"The principle upon which the injunction goes Is that the défendant was 
a wrongdoer when the bill was filed, and, having been a wrongdoer once, 
he may be so again," etc. 

It is strenuously urged in argument that, although denying the 
injunction, equity would retain jurisdiction for the purpose of an 
accounting. But this contention has been set at rest by the Suprême 
Court in Root v. Railway Co., 105 U. S. 189, 36 L. Ed. 975, where the 
court say: 

"Our conclusion is that a bill in equity for a naked accounting of profits 
and damages against an infringer of a patent cannot be sustained," etc. 

If complainants hâve suffered damage by act of défendant, there 
is a complète and adéquate remedy at law. It is unnecessary to dis- 
cuss the numerous authorities cited by complainants' counsel. We 
hâve carefully examined them ail, and find peculiar circumstances 
which difïerentiate them f rom the case at bar. 

It is doubtful whether the proof shows any substantial loss or dam- 
age resulting from alleged infringement which would warrant an ac- 
counting. It appears that complainants' herring hâve been sold since 
August, 1904, in Milwaukee by Kuehn under the "O. K." brand, and 
that their business has been constantly increasing; but I am inclined 
to rest the case on the proposition that the proofs do not warrant 
équitable interférence by m'eans of injunction. 
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For thèse reasons, the bill will be dismissed, wîthout préjudice tO' 
the right of complainants to institutei a suit at law for damages, if 
so advised. 



In re BUOS. 

(District Court, E. D. Pennsylvanla. February 27, 1908.) 

No. 1,093. 

L WlTNESSlS—ATTOB.NBY?— PRIVILEGE. , 

An attorney's privilège only extends to confldential communications 
between hlm and his client, and doés not entltle the attorney to refuse 
to Identify documents whlch he bas witnessed, nor to testify with référ- 
ence to facts concernlng wbich be obtalned knowledge from third persons. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 50, Wltnesses, §§ 
759, 762.] 

2. BANKETJJPTCT— JURISDICTION OP ReFEBEK— RULINQS ON EVIDENCE. 

Where, in a proceedlng before a référée in bankruptcy, a question arlses 
coneerning the compétence of a witness or the admissibllity of évidence, 
the référée should décide the question in the first instance, and should 
not certif y the question to the court untll requested to do so In a proper 
manner. 

In Bankruptcy. On certificate of référée coneerning refusai o£ 
witness to answer. 

John C. Swartley and William Stuckert, for trustée. 
Francis Shunk Brown and Webster Grim, for bankrupt 

J, B. McPHERSON, District Judge. The question certified by 
the référée calls upon the court to détermine whether the privilège 
that protects confldential communications between attorney and client 
justified the witness in refusing to answer certain questions that were 
asked during the course of his examination. The référée has been 
engaged in an effort to discover the whereabouts of the bankrupt's 
estate, having been directed to examine the bankrupt and other wit- 
nesses for this purpose. In order to understand the situation now 
prêsented, it is necessary to state briefly the facts out of which the 
controversy arises: The bankrupt was a merchant, dealing (anior^f 
other articles) in agricultural implements, and Adriance, Platt & Co. 
are manufacturers of such implements, who had made consignments 
thereof to the bankrupt as their agent or factor. When the pétition 
was filed and the adjudication was entered, in September, 1901, the 
bankrupt owed several thousand dollars upon this consignment ac- 
count, and the consignors were pressing for payaient. The claim was 
in the hands of Thomas Ross, a member of the Bucks county bar, 
and he is the witness who has refused to answer the questions here- 
after quoted, that were put to him by the counsel for the trustée. 
Other facts relevant to the présent dispute are thus stated by the learn- 
ed référée : 

"Henry D. Ruos testifled: That shortly after exécution was Issued agalnst 
him on September 4, 1901, an agent from Adriahce, Platt & Co. called on hlm 
and threatened hlm with arrest if he did tiot pay the money which was due 
them on a consignment account, amountlng to about $6,000. That on Sep- 
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tember 6 or 7, 1901, he consulted Robert M. Tardley, Esq. (now dcceased), 
hls cotmsel, in relation to the matter, and paid him (Yardley) the sum ot 
$4,000 in cash 'for any tliing that might turn up,' and told Mr. Tardley 
to use his own judgment about this money. This $4,000 was secured from 
the sales of his stock in the gênerai course of business. 

"That he was aftenvards arrested at the Instance of Adriance, Platt & 
Co., on the charge of eœbezzlement as consignée, and the case returned to 
court, but that he was not tried, and that the case had been settled. That 
after he had been arrested he did not tell Mr. Yardley to pay the money he 
had given him to his prosecutlng creditors. That he does not know o( his 
own knowledge what was done with this money, or if any of it was paid to 
Adriance, Platt & Co. In settleraent of thelr elaim agalnst him. He was not 
called on afterwards to pay any more money to them, but that Mr. Yardley 
had subsequently told him 'it had been flxed,' and had given him to under- 
stand that the money he had given had been used In settlement of the crim- 
Inal prosecutlon agalnst him. The bankrupt also testifled that the reason he 
did not présent this évidence at former examinations was that Mr. Yardley 
had advised him not to say anything about it, inasmuch as the Adriance. 
Platt & Co. clalm was a consignment account. The bankrupt's schedules with- 
held the information that he had placed the sum of $4,000 In Mr. Yardley's 
hands, whieh he says was done under advice of counsel. 

"Joseph A. Ruos testifled: That on or about September 8, 1901, a Mr. 
Pulsifer came to see him in relation to the account due from the bankrupt 
to Adriance, Platt & Co., and that he (Pulsifer) stated that unless the same 
was paid the bankrupt wou^d be arrested. That on or about the day the 
bankrupt was arrested he tbld Mr. Yardley at his office what Pulsifer had 
told him and then Mr. Yardley went to hls safe and gave him (Joseph A. 
Ruos) the sum of $3,900 In cash In an envelope, and told him the Adriance, 
Platt & Co. claim had better be settled. That he took the $3,900 and gave 
it to Mr. Brock, who sealed the envolope and placed it in a vault in the I>oyles- 
town National Bank. He subsequently consulted Henry Lear, Esq., who ad- 
vised him that the Adriance, Platt & Co. claim or contraet was a consign- 
ment account, and the money belonged to them. That a year or more after- 
wards he received the said envelope and money from Mr. Brock; and paid to 
Adriance, Platt & Co., or their représentatives, betweeu $3,000 and $3,500 of 
the $3,900, and retalned the balance. He could not fix the exact amount that 
was paid or the time, other than it was some time after Henry D. Ruos had 
been declared a bankrupt. Questioned as to whether or not the Adriance, 
Platt & Co. claim had been assigned to him, he stated he did not know how 
the matter had been flxed, and refused to answer whether or not he received 
the flrst dividend on the bankrupt's estate on the Adriance, Platt & Co. claim. 
"From this testimony it Is évident that the bankrupt or his agents, a year 
or more after he had been adjudicated a bankrupt, disbursed $4,000 taken 
from his business, of which sum between $3,000 and $3,500 was paid In settle- 
ment of a claim and crlmlnal prosecution agalnst 'him, and that the balance, 
between $750 and $900, remains in the hands of Joseph A. Ruos. * • * 
"In contradiction of the above testimony that the claim of Adriance, Platt 
& Co. was paid by the bankrupt, Mr. Stuckert, the attorney for the trus- 
tée, called George G. Mills, to show that he (Mills) settled the claim, and not 
the bankrupt ; but the wltness declared he never heard of this clalm, did 
not pay any money in the purchase or settlement of the same, and disclalmed 
any knowledge In relation to the matter whatever. The attorney for the 
trustée thereupon called Thomas Ross, Esq., to prove that he (Ross) was the 
attorney for Adriance, Platt & Co., that as attorney the wltness made a settle- 
ment of the claim after the bankrupt had been arrested, and that the stim of 
$3,150 was paid to Adriance, Platt & Co. in purchase of the daim. Mr. Ross 
refused to testify at ail in relation to the matter because of his professional 
relation with Adriance, Platt & Co., and, after declining to answer the ques- 
tions of Mr. Stuckert, the attorney for the trustée, Mr. Stuckert moved that 
the testimony of the witness be certifled to this court for action thereupon to 
détermine whether or not the said witness was guilty of contempt and should 
be eompelled to answer, which motion was granted by the référée, and said 
question has been this day certifled to the court for its opinion thereon." 
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In support of the theory that thé bankrupt's mbney had been used 
tù êettle the claim— the name of onè George G. Mills having been 
used as a mère cover — the two papers following were exhibited to 
Mr. Ross : 

"Exhibit F. ■" 

"Doylestown, Pa., May 21, 1902. 
"It is hereby agreed as follows : 

"Adriance, Platt & Company agrée to sell to George G. Mills their claim 
against Henry D. Rues, banknipt, consisting of two promlssory notes and 
checlî aggregating flve thousand flve hundred and seventy-nlne dollars and 
nlnety-eight cents ($5,579.98) for the priée or sum of three thousand one hun- 
dred ànd flfty dollars ($3,150). This sale is made wlthout recourse to Ad- 
riance, Platt & Company. 

"George G. Mills hereby agrées to buy said daim for the prîoe aforesald 
and pay for the same $1,500 in cash and the balance on or before September 
Ist, 1902, wlth lawful interest; the said Mills to exécute a promlssory note 
for the deferred payment. It is further agreed that the said Mills shall hâve 
the right to use the name of Adriance, Platt & Company in coUecting any 
dlvidend in bankruptcy on said claim, protecting and Indemnlfyirig Adriance, 
Platt & Company from ail liabllity for costs; or, if said Mills désires It, 
Adriance, Platt & Company, through thelr attorney, will collect any dlvidend 
in bankruptcy and pay same over to Mills veithout any counsel fee or charge 
for collection. 

"Witness our hands and seals the day and year flrst aforesaid. 
"Signed, sealed and delivered in the présence of (as to Pulsifer) Thos. Eoss. 

"Adriance, Platt & Co. [Seal.] 
"H. D. Pulsifer, Genl. Agt. 

" . [Seal.l 

"Eecelved May 21, 1902, of George G. Mills, flfteen hundred dollars, flrst 
payment on aecount of above contract as stipulated for. 

"Adriance, Platt & Co., 

"H. D. Pulsifer, Genl. Agt. 
"Received May 29, 1902, of George G. Mills, twelve hundred and flfty dol- 
lars on aecount of the amount mentloned in ahove agreement. 

"Thos. Ross, 
"Atty. for Adriance, Platt & Co. 
"June 25, 1902, $400, balance principal of contract & $2. interest— $402 pald. 

"Boss, Atty." 
"Exhibit H. 

"It is hereby stipulated and agreed that a gênerai release executed and 
delivered by Joseph A. Ruos and Henry D. Rues to Adriance, Platt & Co., 
dated the 24th day of September, 1902, does net affect the right of the said 
Joseph A. Ruos to receive from 4-driance, Platt & Co. ail dividends and sums 
of money received from the bankrupt estate of the said Henry D. Ruos on 
the claims of the said Adriance, Platt & Co. against the said Henry D. Ruos, 
in pursuance of a former agreement made between the said Joseph A. Ruos 
and the said Adriance, Platt & Co. Ail dividends and sums of money re- 
ceived by the said Adriance, Platt & Co. from the estate of Henry D. Ruos 
are to be paid over to the said Joseph A. Ruos as if the said gênerai release 
above referred to had not been executed and delivered. 

"Thos. Ross, 
"Atty. for Adriance, Platt & Co. 

"September 24, 1902." 

A check of $418.35 (Exhibit t), dated June 35, 1902, to the order of 
Mr. Ross as attorney, in payment of a dividend awarded out of the 
bankrupt estate to Adriance, Platt & Co., and indorsed by Mr. Ross, 
was also offered, and it was proposed to ask whether he paid the 
money received upon the check to George G. Mills, or to Joseph A, 
Ruos, or to the bankrupt. 
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With thèse facts in mind, it is easy to appreciate the bearing of the 
following questions asked by counsel for tlae trustée, to ail of which 
the witness ref used to answer : 

"How much money was paid to the Adrlance-Platt people In the settlement 
of their claim? 

"Did you reçoive any money In the settlement of that clalm, and, If so, 
how much 7 

"Just look at that paper, Mr. Ross (Exhiblt.F shown witness). Mr. Ross, 
is that a paper that was executed in your présence? 

"Is that your signature as a witness? 

"Is that your signature to a receipt? 

"Receipt dated May 29, 1&02. Is that your signature to that receipt? 

"Mr. Ross, I show you paper marked 'G,' and call your attention to a re- 
ceipt of June 25, 1902, for $400 balance of principal and $2 interest— $402 
pald Ross, attorney. Hâve you the original of that, or do you linow where 
it Is? 

"Did you receive $400 on account of the claim of Adriance, Platt & Co. on 
June 25, 1902? 

"Mr. Ross, I show you a paper marked 'H.' Is that your signature at the 
bottom of that paper? 

"Mr. Ross, I want to show you a cheek (check marked 'I' shown witness). 
Is that your Indorsement on that check ? 

"Did you receive upon that check the sum of $418.35 from the trustée, 
J. T. Search? 

"Did you pay any money that you recelved on accouut of that check to 
George G. Mills, or to Henry D. Ruos, or to Joseph A. Ruos? 

"Did you sign papers marked 'F' and 'H' as attorney for Adriance, Platt 
& Co.î" 

The refusai of the witness is put upon the ground that to answer 
thèse questions would violate the professional confidence between his 
client and himself, and, of course, his refusai was proper, if such vio- 
lation of confidence would resuit from his replies. But the witness can- 
not be permitted to décide this question for himself. As was said by 
Judge Dallas, speaking for the Court of Appeals, in People's Bank v. 
Brown, 113 Fed. 654, 50 C. C. A. 411 (7 Am. Bankr. Rep. 475) : 

"It is requisite that in every Instance It shall be judlcally determined 
whether the particular communication in question be really prlvlleged, and 
in order that such primary détermination may be advisedly made it is In- 
dispensable that the court shall be apprised, through preliminary Inquiry, 
of the characterizing circumstances. There Is no presumption of privilège, 
and, although its 'allowance in a clear case may be founded upon the volun- 
tary statement of the attorney that his knowledge of the fact about whlch 
he Is asked to testify was acquired in professional confidence, yet where- 
ever, as in thIs case, the circumstances suggest that the sufficiency of the 
grounds for thàt statement should be considered, it Is the right of the op- 
poslng party to demand that the proponent of the privilège shall be sub- 
mltted to such interrogation as may be necessary to test Its valldity. * * * 
The witness déclines to answer, not after Inquiry and adjudication by the 
court, but upon his own mère déclaration that the matters to whlch his dec- 
llnation relates were prlvlleged communications, and thus, both of the facts 
and the law, he constltutes himself the exclusive judge. The province of 
the court cannot be thus usurped. If it could be, it is obvions that the rule 
under considération, whlch is deslgned to promote the administration of jus- 
tice, might readily be used for Its obstruction, and become in conséquence too 
pernlcious to be tolerated." 

The facts reported by the référée enable the court to décide satis- 
factorily, I think, that the privilège pleaded by the witness does not 
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CGver the matters about which he was interrogated. In speaking gen- 
erally concerning the rule protecting confidential communications be- 
tween attorney and client, I cannot do better than adopt the language 
of the court in People's Bank v. Brown, supra : 

"This court bas neither authority nor Inclination to repudiate the rule 
which protocts from exposure, uniess with the client's consent, ail communica- 
tions between him and hia counsel, made durlng the suhsistence of that rela- 
tion in référence to any matter respecting which the latter has been, and 
properly could be, professionally consulted. This rule was applied, apparently 
for the ilrst time, in the case of Berd v. Lovelace, Cary, 88, and for three 
centuries at least It has been steadily upheld by the courts upon the ground 
that for the proper administration of the law the confidence which it encour- 
ages, the client to repose in the attorney to whom he resorts for légal ad- 
vice and assistance should upon ail occasions be inviolable. But it has been 
forclbly and vehemently assalled (Bentham, Judicial Evidence, hook 9, pt. 4, 
c. 5), and the suppression of évidence which it efCects ean be ifled only 
when the limitations which restrict the seope of Its opération are assiduously 
heeded." 

How far the modem rule goes, and what are its proper limitations, 
will nowhere be found so lucidly set forth as in the fourth volume of 
Wig-more's admirable treatise on Evidence (1905), in section 2290 et 
seq. Hère and there during the course of the long judicial discussion 
concerning the proper application of the rule, dicta may be found which 
may go so far as to cover such transactions between the attorney and 
third parties as are now under considération ; but I think no récent 
décision can be found which extends the privilège as the court is now 
asked to extend it. If any such definite ruling is to be discovered, it is 
likely to hâve been made in some early stage of the discussion. The 
ground upon which the rule has been rested for more than a century 
is the vital importance to the client that he should feel perfectly safe 
in disclosing the secrets of his case to his légal adviser. Protected by 
the privilège, he may be confident that (with few exceptions) whatever 
he may communicate cannot thereafter be used against him. Clearly 
this reason does not apply in a situation where the attorney becomes 
acquainted with facts from another source than his client. In no prop- 
er sensé can he be said to hâve learned such facts from the confiden- 
tial communications of his client, and it is only to such communications 
(speaking generally) that the rule applies. Abundant authority exists 
for thèse statements. For example, I may quote from Prof. Wig- 
more's treatise in section 3315 : 

"When the attorney is made a witness to attest the exécution Of a docu- 
ment (and not merely to draft It), there is no confidence coiitemplated. and 
therefore no privilège for the occasion when the attorney is called upon to 
fulflll the functlon thereby assumed. He cannot be an attesting witness 
and yet not attest. • * * Aecordingly, it has always been held that an 
attorney who signs in attestation of a deed is compellable to testify." 

And in section 2317 : ' 

"The privilège Is designed to securç subjective freedom of mind for the 
client in seeking légal adviœ. It has, no coi'cern with other persons' freedom 
of mind, nor with the attorney's désire for secrecy in his conduct of a client's 
case. It is therefore not sufflcient for the attorney, in invoking the privilège, 
to State that the information came somehow to him while acting for the 
client, nor that it came from some particular third person for the benefit 
©f the client." 
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See, also, 1 Greenleaf on Evidence (Lewis' Ed.) § 344; 23 Amer. 
& Eng. Ency. of Law (3d Ed.) p. 71, par. 7n; Dierstein v. Schubka- 
gel, 6 L. R. A. 481, note ; Southwark, etc., Co. v. Quick, 9 Eng. Rul- 
ing Cases, note on page 595 et seq. ; Bacon v. Frisbie, 80 N. Y. 394, 
36 Am. Rep. 632, note; Randolph v. Quidnick Co. (C. C.) 23 Fed. 
278 ; Edison, etc., Co. v. United States, etc., Co. (C. C.) 44 Fed. 298 ; 
and a récent and very elaborate note upon the whole subject, which 
will be found in 66 American State Reports (1899) at page 213. For 
présent purposes, the foUowing quotation from page 220 will be suffi- 
cient : 

"An attorney called as a witness is bound to testify to any matters whicli 
corne to his Unowledge in any other way than through confidential communica- 
tions from hls client. His privilège does not extend to information derived 
from other sources than through his client, even while he is acting as an at- 
torney. He must not disclose anything conflded to him by his client, but 
he is bound to testify to any matter whlch In any other way has corne to his 
knowledge." (Citing cases.) 

The discussion need not be prolonged. If the foregoing statement 
of the ruie and its limitations is correct, it is clear that none of the 
questions which the witness refused to answer was objectionable, and 
that the inquiry upon which the trustée proposed to enter was legiti- 
mate. None of the questions relates to any communication from 
Adriance, Platt & Co. to the witness, and, so far as the writings are 
concerned, it is somewhat difHcult to understand upon what theory 
they could for a moment be supposed to be a confidential communi- 
cation from a client to his légal adviser. 

A Word upon the practice before référées may be appropriate. 
Where a question arises concerning the competency of a witness or 
the admissibility of évidence, the référée should décide the point him- 
self in the first instance, instead of turning the matter over to the 
court. It will be time enough to certify the question when he is ask- 
ed to do so in a proper manner. Very often his ruling will be acquies- 
ced in, and the delay of referring the dispute to the court will thus be 
avoided. 

The witness is directed to answer the questions certified by the réf- 
érée, and ail similar questions concerning the settlement of the daim 
of Adriance, Platt & Co. against the bankrupt. 



THE CITY OF BOSTON. 

(District Court, D. Massachusetts. December 18. 1906.) 

No. 1,765. 

1. Shipping — Peocekdinq fob Limitation or Liability— Time fob Filino 
Olaim. 

In a proceeding In admlralty for a limitation of llablUty, the court hasr 
dlscretlonary jxmer to permit the flling of a clalm for damages after the 
expiration of the time flxed in the monltion, in a proper case, and such 
permission will be granted where the claim was forwarded by mail to 
the elerk on the last day of such time ând recelved before any action was 
or could hâve been taken respecting such claims. 

[Ed. Note. — Limitation of liability of vessel owner, see note to The 
Longfellow, 45 C. C. A. 387.] 

159 F.— 17 
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2. Same— EsTOPPEL To Maintain Pbooeeding— Litiqation in State Coubt. 

Prlor litigation In a state court of the question of hls liability growing 
out of a collision wlll not deprive a vessel owner of the rlght to instltute 
proeeedlngs In an admlralty court for a limitation of hls Ilabllity, however 
far the prior litigation may hâve proceeded, and upon the Institution of 
such proceedings ail matters relatlng to the petitioner's liability are 
brought within the jurisdictlon of the court of admlralty, which is re- 
quired by admlralty rule 54 on motion of the petltionèr to make an order 
restralnlng the furtJier prosecution of ail or any suit or suits agalnst the 
petltionèr in respect of any claim, and bas no power to refuse or limit 
such order. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Shipping, § 650.] 

In Admiralty. Proceeding for limitation of liability. On pétitions 
by Mary L,. and Vernon B. Davenport for leave to file ansvvers and 
proofs of daim after return day of monition, and on motions by Mary 
L. Davenport to dismiss the proceedings or for modification of re- 
straining order. 

John O. Teele, and Arthur P. Teele, for Winnisimmet Co. 
William A. Davenport, for Mary L,. and Vernon B. Davenport. 

DODGE, District Judge. The monition issued April 16, 1906, di- 
rected the marshal to cite thèse petîtioners and ail other persons 
claiming damages by reason of the collision described in the pétition 
for limitation of liability to appear on or before Friday July 20, 1906, 
to make proof of their daims. Thèse petitioners were duly cited April 
18, 1906, as appears by the return on the monition. With the moni- 
tion was issued a restraining order enjoining thèse petitioners and ail 
other persons claiming damage as above from prosecuting any daims 
for such damage save in thèse proceedings. Thèse petitioners hâve 
been duly served with this order, also on April 18, 1906, as appears 
by the return thereon. 

The petitioners live at New Salem, Mass. Thçir proctor lives in 
Greenfield, Mass. On July 20, 1906, written directions from him to 
the clerk to enter his appearance for them in this case were filed hère. 
On July 21, 1906, answers to the pétition for limitation of liability 
were received at the clerk's office from him, one on behalf of each of 
thèse petitioners, containing sworn statements of their respective 
claims, and also on behalf of the petltionèr Mary L,. Davenport two 
motions, one to dismiss the proceedings, the other to modify the re- 
straining order so far as to permit her to prosecute to judgment a suit 
in the state court for her damages which she had commenced against 
the Winnisimmet Company before its pétition in this court was filed. 
It appears that ail thèse papers had been sworn to at Greenfield on 
July 20th and on the same day mailed to the clerk of this court. The 
Winnisimmet Company having moved to dismiss them from the 
docket because not filed within the time limited by the monition, thèse 
petitioners now ask that they be ordered filed as of July 20, 1906, or 
allowed to be filed late. 

So far as the answers and proofs. of claim are concerned, this is 
an application similar in its nature to an application to set aside a 
default and admit an answer in the case of an ordinary libel. By ad- 
miralty rule 29 the court has discrétion - to grant such an application 
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upon proper terms. No reason is perceived why a like discrétion may 
not be exercised in limited liability proceedings. Admiralty rule 54 
requires that ail persons claiming damages be cited to appear at or be- 
fore a certain time, but a citation of this kind appears to be no more 
absolute or peremptory in character than a summons to appear in an- 
swer to a libel at or before a certain time. No authority is found for 
the proposition that the court is without power to permit a damage 
claimant to intervene after the time named in the monition, whatever 
the circumstances. Such permission has been granted by this court 
in one case at least; in that instance the action of the court was as- 
signed as error, but the point was waived at the argument. The H. 
F. Dimock, 77 Fed. 226, 239, 23 C. C. A. 123. While it is of course 
true that the object of the monition is to compel ail damage claimants 
to come into this court within a definite period, in order that ail parties 
concerned may be before the court before any further steps are taken, 
and while a claim is ordinarily to be treated as barred if not present- 
ed within the time limited in the monition, I think the court has pow- 
er, in a proper case, to allow the présentation of a claim after that time 
has expired, and that the circumstances hère shown make this a prop- 
er case for the exercise of that power. Thèse answers and proofs of 
claim were received at the clerk's office before any of the steps to be 
taken after the filing of damage claims were or could hâve been taken. 
They may be treated as if filed in time, and the motion to dismiss them 
from the docket is overruled. 

Having thus become a party to thèse proceedings, the petitioner 
Mary L. Davenport is entitled to a hearing upon her motions to dis- 
miss and for a modification of the restraining order, and such hear- 
ing has now been had. 

The motion to dismiss is based upon the contention that the Winni- 
simraet Company has submitted to the jurisdiction of a state court in 
the matter of Mrs. Davenport's claim, has thus waived, so far as she 
is concerned, its right to a trial of that claim in this court, and is 
estopped from requiring her now to litigate in this court. 

The collision of which thèse proceedings are the resuit was on March 
13, 1904. Mrs. Davenport, who claims to hâve been a passenger on 
the ferryboat belonging to the Winnisimmet Company, brought suit 
against the company August 26, 1904, in the Massachusetts superior 
court within and for the county of Franklin. The company appear- 
ed, answered, and went to trial before a jury in that suit. The trial 
was at the sitting of the court in November, 1905, and it resulted in 
a verdict against the company for $2,600. A motion by the company 
for new trial was overruled. It filed a bill of exceptions January 8, 
1906. Its pétition in this court was not filed until April S, 1906. 
When it was filed, the allowance of its bill of exceptions was still pend- 
ing in the superior court. 

The Winnisimmet Company had without doubt ample time after the 
collision to file a pétition for limitation of liability before Mrs. Daven- 
port's suit against it came on for trial. It is true, as urged on her be- 
half, that allowing its pétition to be filed hère after the verdict in that 
suit is in effect allowing the company to take the chance of a verdict 
in the state court in its favor, but to hold in reserve at the same time 
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the povver to defeat an adverse verdict by resorting to tliis court. It 
has been repeatedly held^ however, that prior litigation of the ques- 
tion of hîs liability in the state courts w'ûl not deprive a vessel own- 
er of the right to resort to: an admiralty court for limitation of liability, 
hovi^ever far the prior litigation may hâve proceeded. In The S. A. 
McCaulley (D. C.) 99 Ped. 302, there had been two years' litigation 
in the state court and a verdict against the petitioner. In Re Old Do- 
minion S. S. Co. (D. C.) 115 Fed. 845, a judgment had been obtained 
against the petitioner. In Gleason v. Dufïy, 116 Fed. 398, 54 C. C. A. 
100, there had been a judgment against thç petitioners from which they 
had appealed, and the state appellate court had affirmed the judgment. 
In The Océan Spray (D. C.) 117 Fed. 971, there had been an adverse 
judgnient, an appeal by the petitioner, and the state appellate court 
had rêver sed the judgment and remanded the case for a new trial. 
In Re Starin (D. C.) 124 Fed. 101, there had been two successive ap- 
peals by the petitioner from a state court judgment against him, the 
final resuit whereof had been affîrmance of the judgment. Thèse dé- 
cisions are ail based upon the principles declared in The Benefactor, 
103 U. S. 239, 26 L. Ed. 157. In view of them and of the law as stated 
by the Suprême Court in that case, this petitioner cannot be regarded 
as having waived or lost its right to claim the benefit of the limited lia- 
biUty act, notwithstanding its delay in asserting its claim to that benefit 
hère, and notwithstanding the contest it has maintained with regard to 
Mrs. Davenport's claim in the state court. 

The Winnisimmet Company's pétition is not therefore to be dis- 
raissed for any cause now shown, the proceedings thus far had under 
it are regular and valid, and Mrs. Davenport has been lawfully enjoin- 
ed against prosecuting her claim against the company save in thèse 
proceedings. As to the modification of this order which she requests — 
once the jurisdiction of thé District Court is invoked for the purpose 
sought in this case — it must be exercised according to admiralty rules 
54-57. The restraining order has been made in pursuance of rule 54. 
Mrs. Davenport's claim is now one of those presented in pursuance of 
the monition issued under the same rule. It is not within the discré- 
tion of the court to relax or modify the restraining order in order to 
allow her claim to be proved otherwise than as directed by rule 55. 
The Suprême Court in Providence, etc., Co. v. Hill, etc., Co., 109 U. S. 
578, 3 Sup^ Ct. 379, 27 L. Ed. 1038, has declared the meaning and pur- 
poses of thèse rules in terms which leave no room for doubt that the 
continuance of other suits for the same loss or damage in other courts 
during the pendency of limited liability proceedings in the District 
Court is one of the things the rules were expressly intended to pre- 
vent. It is there said to be hardly possible to read the rules in con- 
nection with the act "without perceiving that, after proceedings hâve 
been commenced in the proper District Court in pursuance thereof, 
the prosecution pari passu of distinct suits in différent courts, or even 
in the same court by Separate claimants is, and must necessarily be, 
utterly répugnant to such proceedings and subversive of their object 
and purpose." Page 694 of 109 U. S., page 389 of 3 Sup. Ct. (27 L. 
Ed. 1038). Neither the limited liability act nor the rules contemplate, 
as does the bankruptcy act (sections 57n, 63b, Act July 1, 1898, c. 541, 
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30 Stat. 561, 563 [U. S. Comp. St. 1901, pp. 3444, 3447], the liquida- 
tion of disputed daims by litigation in other courts. The admiralty 
courts are the appropriate courts to administer the relief provided 
for by the act, and it is recognized as a necessity that the court exer- 
cising the jurisdiction in any case should hâve exclusive control of the 
case. Providence, etc., Co. v. Hill, etc., Co., 109 U. S. 578, 595-598, 
3 Sup. Ct. 379, 27 h. Ed. 1038. No modification of the injunction 
against prosecution of suit, except in thèse proceedings, can there- 
fore be allowed. 
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/District Court, D. Massachusetts. July 9, 1907.) 

No. 1,765. 

1. Shipping— Pboceeding FOB Limitation or Liability— Pebsons Concluded 

BY Décision. 

Wliere the question of fault for a collision between two vessels was 
determined in a proceeding by the owner of one of the ressels for a lim- 
itation of liability, In which proceeding ail damage clalmants were cited 
to appear and had the opporttinlty to be heard, the décision on such ques- 
tion is concluslve on such a claimant although he did not appear. 

[Ed. Note. — Limitation of liability of vessel owners, see note to The 
Longfellow, 45 C. C. A. 387.] 

2. Same — ScoPE or Peoceeding— Claims Pbovable. 

In a proceeding by a vessel owner for limitation of liability growing out 
of the sinking of the vessel in a collision, although she is exonerated 
from fault for the collision, a elalm for Injury to a passenger resulting 
from the alleged négligence of the vessel after the collision is within the 
scope of the proceedings and may be proved therein. 
8. Same— Sinking oe Vessel in Collision— Duty to Passengebs. 

Where a vessel with passengers on board was sunk as the resuit of a 
collision, those in charge were bound to use the utmost exertions In their 
power to avert injury to the passengers from the Impending péril, which 
duty continued until the passengers were safely landed, but the vessel Is 
not llable for injuries resulting from errors of judgment In the emergency 
on the part of those In charge who were in gênerai compétent. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 44, Shipping, § 538.J 

4. Same— Injuet to Passengee— Liability of Vessel, 

Claimant was a passenger on petltioner's ferryboat which was sunk as 
the resuit of a collision In the evening. On dlscovering that the vessel 
was sinking, immedlately after the collision the master ran her ashore 
into shallow water. A member of the crew went through the cabln on 
the lower deck, and notlfled claimant and ail other passengers, who were 
few in number, that the boat was sinking, and to go up to the upper deck, 
and remained untll he supposed ail had preceded him there. Claimant 
did not go with the others, and, becoming confused, remained untU the 
water entered and she became wet, but was afterwards assisted to the 
upper deck by some man who dlscovered her, and later was sent ashoré 
In a boat with the other passengers. She suffered injury from the wet- 
tlng and exposure, but It did not appear that those in charge knew of her 
havlng been in the water. Beld, that there was no négligence on the 
part of the vessel which rendered It llable for the injury. 

In Admiralty. Proceeding for limitation of liability. On claim for 
loss, damage, and injury presented by Mary L. and Vernon B, Daven- 
port. 
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John O. Teele and Arthur P. Teele, for Winnîsîmmet Co. 
William A. Davenport, for Mary L. and Vernon B. Davenport. 

DODGE, District Judge. On December 18, 1906, leave was given 
thèse two damage claimants to file their respective answers, which had 
not been received at the clerk's office until after the time limited in the 
monition had expired. A motion by Mary L,. Davenport to dismiss the 
proceedings or modify the restraining order has been denied, for rea- 
sons stated in the opinion filed on the above date. A hearing has since 
been had on the merits of both the claims which the answers seek to 
establish. 

I find that Mary L,. Davenport was a passenger on board the peti- 
tioner's ferryboat City of Boston, at the time of the collision between 
that boat and Scow 34, belonging to the Eastern Dredging Company, 
on March 13, 1904, which collision is described both in the pétition 
and also in her answer thereto, filed as of July 20, 1906, and amended 
since that date. She does not claim to hâve received any injury at the 
moment of collision, but the ferryboat, as both pétition and answer 
allège, was sunk by the collision. She allèges that when the ferryboat 
sank "she was immersed in water and exposed to.cold for several 
hours, so that it made her ill, and she suffered great pain of body and 
anguish of mind, and was severely wrenched and strained, and other 
injuries were then and there received by her, and she was incapacitated 
from working for a long space of time." She dénies that the ferry- 
boat was managed with due care, allèges that the collision could not 
hâve occurred if proper lights and especially a search light had been 
used, and allèges, also, that négligence on the part of the ferryboat 
contributed to the collision. She allèges, after denying what is 
alleged in the third article of the pétition, that the damages sustained 
by her were due to the petitioner's négligence, and were with its privity 
and knowledge. 

By a pétition filed in this court November 23, 1904, the Eastern 
Dredging Company, owner of Scow 34 with which the City of Boston 
collided, sought to limit its liability as owner of the scow for ail dam- 
age caused by this same collision. It has been adjudged in the pro- 
ceedings had under that pétition that Scow No. 34 was solely to 
blâme for the collision, and the dredging company as its owner solely 
liable for the damage thereby caused. See the opinion filed in that case 
March 15, 1906. The case is No. 1,669 on the docket of this court, 
and the record in it, which was admitted against thèse claimants' objec- 
tion, shows that a monition was issued November 26, 1904, in accord- 
ance wherewith the Winnisimmet Company and any and ail persons 
claiming damages for loss of property or personal injuries due to 
the collision were summoned, by service on the company named, 
and by publication, to prove their claims on or before March 3, 1905. 
In a letter to the dredging company's counsel, dated November 28, 
1904, Mrs. Davenport's counsel who had previoUsly brought suit for 
her against the dredging company in a state court waived any further 
service upon her of the monition, and also of the restraining order 
issued on the same day and served in like manner upon the Winni- 
simmet Company, and by pubHcation. This order enjoined the prose- 



THE CITT ; OF BOSTON. 26S 

cution of any and ail suits upon claims against Scow 34 or the peti- 
tioner as her owner arising out of the collision ; except in the limited 
liability proceedings. Mary L,. and Vernon B. Davenport were bound 
by this monition and restraining order. They hâve also had fuU op- 
portunity to intervene and prove any claims such as the monition and 
restraining order described against Scow 34 in the limited liability 
proceedings referred to. Whether the collision was caused by nég- 
ligence on the part of the ferryboat or its owner, ôr by négligence 
on the part of Scow 34 and its owner, or on the part of both, were 
questions necessarily involved in those proceedings. Neither Mary 
L. nor Vernon B. Davenport appeared in them, but, having had the 
right and full opportunity to do so, they are bound by the resuit, 
and cannot, now that the court has, by its decree entered in those 
proceedings, held that there was no négligence on the part of the 
ferryboat, expect it to reopen that question for the purposes of this case- 

The daim made by Mary L. Davenport in her answer as amended 
February 6, 1907, is that she was injured by being immersed in water 
when the ferryboat sank, and that "her said injury, loss, and damage 
was occasioned and incurred by the petitioner." It is obvions that 
although the collision was not caused by any fault on the petitioner's 
part, it may nevertheless hâve been true, if Mrs. Davenport was im- 
mersed in water afterward, that the petitioner was responsible for 
this occurrence. If the petitioner's master and crew might, notwith- 
standing the collision, hâve prevented this passenger from injury 
after it occurred and negligently failed to do so, its liability for 
such négligence would be liability which it has the right to lirait in 
thèse proceedings. The proceedings might properly embrace within 
their scope ail loss, damage, or injury to any person or persons during 
the same trip, whether sustained at the same time or at différent 
times, and whether due to one instance of négligence or to différent 
instances. The City of Norwich, 118 U. S. 468, 491, 6 Sup. Ct. 1150, 
30 L. Ed. 134. 

There is no question that the collision caused the ferryboat to fill and 
sink within a short time afterward. But before she sank she was 
steered into shallow water by her master, so that when on the bottom 
the water was only about four feet deep on her main deck. With this 
part of the management of the boat after the collision no fault is 
found. 

The évidence in support of Mrs. Davenport's claim, consisting 
principally of her own testimony, tends to show that she was on board 
as a passenger, sitting in the ladies' cabin; that the shock of collision 
produced excitement among the passengers there; that a man ran 
through the cabin followed by several other persons, shouting to the 
passengers to go on deck because the boat was sinking; that ail the 
other passengers then left the cabin and she followed after them, that 
she lost sight of the others after leaving the cabin, and went by her- 
self first into the men's cabin on the opposite side, and thence back 
into the passageway for horses between the two cabins; that, while 
there, a wave came over the deck striking her and causing her to fall 
down twice in the water; that she then got hold of an upright pôle 
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and clung to it for from 30 to 30 minutes, during whîch time the water 
rose nearly to her waist ; that a man at last came to where she was, 
fook her arm, and led her to the stairway by which the upper deck 
was reached ; that she was then taken into the pilot house where the 
other women passengers were, until they were ail passed into a boat 
which landed them at the Chelsea Ferry slip. That nothing further 
was dorle to assist them ; that she walked to Chelsea Square and thence 
to her place of destination, being her sister's house at 100 Broadway, 
arriving there wet through, and with her wet clothes partly frozen. 
That the wetting and exposure resulted in her serious illness and 
permanent loss of health. She testified that when the water first 
catrie over the main deck she saw no one else there, but that two men 
afterward appeared, and for a time clung aiso to the same pôle to 
which she was clinging. There was no other witness, however, who 
saw her clinging to any pôle, or -Who saw her on the lower deck at 
àny time after the collision. 

The petitioner's évidence tended to show that neither Mrs. Daven- 
port nor any other woman could hâve been on the lower deck after the 
collision, that when she was taken ashore with the other passengers 
she gave her name, but said nothing about being wet or having been 
in the water, and that she was not wet when put into and landed from 
the boat which took her ashore. 

That Mrs. Davenport was in fact wet through, and did in fact hâve 
her clothing partly frozen when she reached her sister's house, was 
confirmed by the testimony of her sister Mrs. Morris and a nephew 
Mr. Greene, who were at the house when she arrived. Unless it i» 
siifficiently contradicted by the petitioner's évidence I see no reason 
why her account of what happenéd on board after the collision is not 
to be accepted as substantially true. 

The crew of the ferryboat, besides the master, who was ail the 
time in the pilot house and at the wheel, were four in number, an 
engineer and fîreman in charge of the machinery below, and two men, 
Gaillac and Hiscock, who were accustomed to take turns in remaining 
on the main deck in order to keep lookout forward and look after the 
passengers. Gaillac was the man on the main deck at this time. 
Hiscock was in the pilot house with the master. He remained on the 
upper deck after the collision until after the ferryboat had ground- 
ed. Gaillac then joined him there as will presently be stated, and they 
together launched a small boat kept on board for such emergencies. 
It was not this boat however that was usëd in taking the passengers 
ashore, that work was donc by a boat and mert from the U. S. Life 
Saving Station near by, who at once came ofif and ofïered their as- 
sistance. 

The entire duty of warning the passengers and getting them to 
the upper deck was performed by Gaillac alone. No part was taken 
in performing it by any other member of the ferryboat's crew, so far 
as appeared. Hiscock did not go to the main deck at ail until after 
Gaillac, with ail the passengers as he supposed, had reached the upper 
deck and the ferryboat had been resting for some time on the bottom. 
The engineer and fîreman did not testify. 
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Gaillac's évidence was that he went through both cabins as soon 
as the boat was found to be sinking, warned the passengers out, saw 
them ail out of the cabins and ail on their way up the stairs which led 
to the upper deck, before he left the main deck himself. No pas- 
senger, according to his évidence, then remained on the main deck, 
nor did any water come there until they had ail left that deck. The 
water did not begin to come there until after ail the passengers that 
he knew of had gone above, and just as it began to come he went to 
the upper deck himself, and at once joined Hiscock in launching the 
small boat. 

Gaillac, however, is shown to hâve been mistaken in believing that 
he had seen ail the passengers on their way to the upper deck before 
he went there himself. However it may hâve been with Mrs. Daven- 
port, there were two nien who remained on the main deck after he 
left it, were there when the water came over the deck, remained there 
for some time in the water, and reached the deck above after Gaillac 
did, both of them more or less wet. One of thèse men came up very 
soon after Gaillac came. The other, who appeared to be somewhat 
intoxicated, clung to a post below until Gaillac got a ladder, \yent 
down to him and got him up also. Only one of the main deck lights 
was put out by the collision, the others were burning, it was not dark 
there, and Hiscock, looking down from above, discovered the man 
last mentioned some minutes after the boat had sunk. Gaillac and 
Hiscock say they never saw any woman at ail on the main deck after 
the sinking, and are certain that they must hâve seen Mrs. Daven- 
port if she had really been there. But it is clear that neither of them 
was looking there ail the time, and that there was much else demand- 
ing their attention where they were. I am unable to regard their évi- 
dence and the other évidence tending to show that Mrs. Davenport 
was not wet when she was taken ashore as sufficient to contradict her 
testimony and call upon me to reject it entirely. I accept it as true in 
its main features, and find that she was left below when the other pas- 
sengers, foUowed by Gaillac, went to the upper deck, that she did re- 
main below in the water for some time, though probably for by no 
means so long a time as she thinks, until she was found and brought 
upstairs by some person not identified at the hearing. 

Accepting her évidence as a substantially true account of what hap- 
pened to her after the collision, has she proved négligence on the part 
of the ferryboat for which its owners are liable to her? Without fault 
in the ferryboat's management as I hâve held, that vessel was suddenly 
put in danger of sinking, and was caused to sink before the passengers 
on board could be landed. Most of them, including Mrs. Davenport, 
had sustained no direct injury by the collision, and notwithstanding it, 
those in charge of the ferryboat were bound to use the utmost exer- 
tions in their power to ayert injury to them from the impending péril. 
Except as to injuries sustained notwithstanding ail that such exertions 
could accomplish, the liability of the owners of the ferryboat as car- 
riers of passengers continued until the passengers were safely landed, 
notwithstanding the disaster; just as the obligations of carriers of 
goods continue under similar circumstances. The Niagara v. Cordes, 
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21_How. 7, Sr, 16 L. Ed. 41. But the degree of care and diligence re- 
quired of carriers of passengers under any circumstances is not neces- 
sarily the utmost care and diligence which men are capable of exer- 
cising, it is "the utmost care consistent with the nature of the under- 
taking, and with a due regard for ail the other matters which ought 
to be considered in conducting the business." Dodge v. Boston & Ban- 
gfor Steamship Co., 148 Mass. 218, 19 N. E. 373, 2^ R. A. 83, 12 Am. 
St. Rep. 541. And when the circumstances are those of sudden emer- 
gency, the resuit is not the criterion bv which what was donc is to be 
judged. Railroad Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 909; Holla- 
day V. Kennard, 12 Wall. 254, 20 L. Ed. 390; The Styria, 186 U. S. 1, 
10, 22 Sup. Ct. 731, 46 L. Ed. 1037. The principle is familar in mari- 
time cases that error of judgment in an emergency is not necessarily 
neghgence or fault. It is not contended that the persons in charge 
were not compétent for the dutiesof tlieir respective positions, and if 
compétent, the owners did not contract for their infallibility nor that 
they should do in an emergency precisely what after the event others 
may think would hâve been best. Lawrence v. Minturn, 17 How. 100, 
110, 15 L. Ed. 58. Thèse are the gênerai rules by which the con- 
duct of the ferry boat's crew on this occasion is to be judged. 

The first thing necessary after the collision was to ascertain its ef- 
fect on the ferryboat, and this was done without loss of time. What 
became of most urgent importance upon finding her to be sinking was 
to prevent her from sinking in deep water. Fortunately shallow water 
was not far off, and she was at once headed for it at full speed. That 
no time might be lost in getting her there it was obviously necessary 
that the captain, engineer, and fireman at least should not leave their 
posts until she was safely grounded. Hiscock's présence in the pilot 
house as assistant to the captain could hardly hâve been dispensed with 
during the same interval. The duty of getting the passengers to the 
upper deck devolved of necessity upon Gaillac alone, and he set about 
it as soon as the boat's condition, which he helped to ascertain, was 
known. There were not many passengers on board, and under the cir- 
cumstances there is no ground in the fact that no one was sent to help 
him get them upstairs, for charging the boat with négligence toward 
any of them. 

After telling ail the passengers in the cabin to come on deck be- 
cause the boat was sinking, I think Gaillac had the right to expect them 
to make haste and to keep together. Mrs. Davenport was there and 
heard what he said, as she admits. After leading the way out of the 
cabin, and then waiting until as he supposed they had ail foUowed him 
out, and had preceded him up the stairs, I do not see how he could 
reasonably hâve been expected to return to the cabin to make sure that 
no one had remained so far behind as not to be then in his sight. The 
foot of the stairs according to the évidence was over 70 feet from the 
place where they had come out of the cabin. He might well believe 
that he could better perform his duty to the passengers by hurrying to 
the upper deck, as he did, an4 helping launch the small boat, of which 
there might be urgent need if the ferryboat should not float long 
enough to reach shallow water. 
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Mrs. Davenport testified that she hesitated to join the other pas- 
sengers when they left the cabin because she was afraid of getting 
trampled on. Conceding the reasonableness of such a fear, to hold 
Gaillac in fault for not anticipating that she would keep se far behind 
the others as not to be in sight at ail when the last of them had started 
up the stairs ; that she would then corne out of the cabin by herself , 
go to the other cabin instead of the stairs, and thus lose her way entire- 
ly — still seems to me unreasonable. That Galliac left her behind when 
he went upstairs was not in my opinion the resuit of any failure on his 
part to do ail that could be expected of him under the circumstances. 
As to the fact that her présence below was not discovered sooner, she 
did not claim to hâve called out or to hâve given any signal or to hâve 
made any effort to attract attention. She was evidently found and 
taken to the stairs before the présence below of the two men was dis- 
covered. The fact that no one discovered her predicament earlier does 
not, in my opinion, show négligence under the circumstances. 

I am obliged to hold that no liability of the petitioners to Mrs. Daven- 
port is established by the évidence. This finding involves the further 
conclusion that the claim made by her husband, Vernon B. Davenport, 
for expenses borne by him and the loss of her services and society, is 
also not sustained by the évidence. 

On November 29, 1905, at the trial of a suit at law brought by Mrs. 
Davenport against this petitioner in the Massachusetts superior court 
for the county of Franklin to recover for her alleged injuries sustained 
at the time of this collision, a verdict was rendered in her favor for 
$2,600 damages. Référence was made to that suit in the opinion dated 
December 18, 1906, in the présent case. The petitioner's exceptions, 
as défendant in that suit, were pending when the présent pétition was 
filed. It is urged on Mrs. Davenport's behalf that the verdict ought 
to be treated in this court as conclusive against the petitioner on the 
question of its liability to her and as to the amount of her damages, 
because it voluntarily submitted to the jurisdiction of the state court, 
and went to trial there before it filed its pétition hère. That the peti- 
tioner did not lose its right to proceed hère by its participation in the 
State court proceedings has already been held in this case. See the 
opinion of December 18, 1906, above referred to. That the verdict of 
the jury should, under the circumstances, be allowed the effect contend- 
ed for I should be inclined to hold, if the questions submitted to the 
jury had been the same as those now presented for my décision. In re 
Old Dominion S. S. Co. (D. C.) 115 Fed. 845. Those questions are, 
was Mrs. Davenport injured by the petitioner's négligence after the 
collision ? and, if so, in what amount ? But the questions at issue be- 
fore the jury in Franklin county are shown by the record to hâve been, 
was the collision due to négligence on the petitioner's part? if so, did 
Mrs. Davenport sustain injuries because of it while exercising due care 
herself ? if so, in what amount ? The jury thus found the ferryboat in 
fault for the collision. To that finding this court cannot give effect, 
having itself decided to the contrary. There is nothing to show that 
the jury's verdict imports a finding that the petitioner was guilty of 
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négligence independent of the collision, or that the damages it assessed 
were damages for négligence of that kind. 

My décision must be that neither of thèse respondents has established 
any claim against the petitioner for damages for loss of property or 
Personal injuries occasioned or incurred by reason of, or caused by or 
arising out of, the collision described in the pétition. 



In re SMITH, THORNDYKE & BROWN CO. 
(District Court, E. D. Wisconsin. February 17, 1908.) 

1. BANKRUPTCT— ClaIMS— PkIORITIES— MONBY DEPOSir. 

The président of a banknipt corporation was also treasurer oï a gro- 
cerB' association. At the timë of his élection as.treasurer, it was arrangea 
wlth the association's officers and directors that the funds of the associa- 
tion should be deposited by the treasiirer with hls corporation and that 
disbursements from the fund should be pald by Its checks. Held, that 
the corporation merely beeame the debtor of the association to the extent 
of such gênerai deposits, and that the association's assignée was there- 
fore not entlûed to prlorlty over other gênerai creditors of the corpora- 
tion in the distribution of its assets In baukruptcy. 

2. Same— Teaoing Funds. 

Funds belonglng to an association wère deposited wlth a bankrupt; the 
aCcount of the deposit prior to January, 1907, ■ being kept on the bank- 
rupt's cash book. After that date a new account was opened In a bank 
therefor, and no further moneys belonglng to the association were reoelved 
by the bankrupt. At the tlme bankruptcy Intervened the balance owing 
by the bankrupt to the association had been reduced by checks drawn on 
the bankrupt's gênerai bank balance, and the rest of the bankrupt's bank 
balance was approprlated by the bank under a banker's lien. Held that, 
as no part of the association's money ever passed into the hands of the 
bankrupt's trustée, the association's assignée was not entltled to a préfér- 
ence for the amount of such balance as against the bankrupt's gênerai 
creditors. 

In Bankruptcy. 

This is a proceedlng to review the order made by the référée in bankruptcy 
whereby the çlalm of Mrs. Emma G. Smith was allowed as a preferred claim. 
There Is practlCally no dispute about the facts. In 1906 Ira B. Smith, then 
président of the Smith, Thorndyke & Brown Company, a trading corporation of 
Wisconsin, was elected treasurer of the National Wholesale Grocers' Associa- 
tion. At the tlme of hla élection it was arraiiged wlth the offlcers and directors 
of such. Grocers' Association that the funds comlng Into hl? hands as treasurer 
should be deposited with the Smith, Thorndyke & Brown Company, and that 
disbursements from the fund should be pald by the checks of said eompany, 
Practically the arrangement was to use the Smith, TÇhorndyke & Brown Com- 
pany as a bank for the Grocers' Associa tion> It was supposed on ail hands 
that thç Smith, Thorndyke & Brown Company Was solvent. Pnrsuant to 
such arrangement Mr. Smith Indorsed oVer air oheeks and drafts received 
by hlm as treasurer of the Grocers' Association faj the Smith, Thorndyke & 
Brown Company, and such moneys were- mingled in. the gênerai bank ac- 
count of Smith, Thorndyke & Brown ; Company. In January, 1907, the 
Smith,, Thorndyke & BrOwn Company, téniçorarily «iiibarrassed but feupposed 
to be sOlvent.'Oàlled In an àttorney to loèkorer théfï! affairs, who found the 
account with; Ira B. Smith, as treasurer, thdd beèn Jjept upon thç cash book, 
and advised that such account be transferred to.tl^e le^er of Smith, Thorn- 
dyke c& Brown Company under the title "Ira B. Smith,' frustee," which was 
done. Such account theii showed a balance due tlilB 'Grocers' Association of 
something over $4,000. The àttorney testifled that such sum was not then 
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paid over to the Grocers' Association because the Company was at that time 
unable to make sueh payment. Pursuant to the advice of the attomey a 
new account was opened in the banli by Ira B. Smith as treasurer, and from 
that time on ail moneys recelved by hlm from the Grocers' Association were 
deposited to that account. From February, li>07, down to May, 1907, cer- 
tain dlsbursements were made upon the checks of Smith, Thomdyke & Brown 
vvhich reduced the balance In that account to $2,156; but no sums were 
paid over to Smith, Thomdyke & Brown Company after February, 1907. 
June 10, 1907, bankruptcy proeeedings were instituted agalnst Smith, Thom- 
dyke & Brown Company. The balance in the gênerai account of Smith, 
Thorndyke & Brown Company with the National Exchange Bank was appro- 
priated by the bank to satisfy a banker's lien, which action was ratified and 
approved by the court, and sueh bank balance never came Into the possession 
of the trustée. Subséquent to the bankruptcy of the Company, Mrs. Smith, 
the petitloner, who Is the wife of Ira B. Smith, borrowed money from her 
sister to make good the balance due to the Grocers' Association, and took to 
herself an assignment of sueh claim. The pétition of Mrs. Smith proceeda 
upon the theory that this indebtedness of $2,156, due the Grocers' Associa- 
tion, constituted a trust fund, so that sbe is entitled as assignée to payment 
in full out of the assets of the estate. The référée adopted this view, and 
directed the payment of the clalm in full. 

W. J. Turner, for claimant. 

Bloodgood, Kemper & Bloodgood, for trustée. 

QU ARLES, District Judge (after stating the facts as above). It 
is sometimes profitable to lay aside elaborate briefs, burdened with a 
multitude of citations, and refer to an elementary principle, which is, 
after ail, the pivot upon which the case must turn. Much has been said 
in the argument about trusts and trustées, trust moneys, etc. As ap- 
plied to this case the word "trust" is little more than a êgure of speech. 
It is called by the law writers a constructive t^ust, Mr. Pomeroy, 
in his work on Equitable Jurisprudence (section 1044), uses the term 
"trust in invitum," and the learned author well describes how and why 
the court of equity has resorted to this fiction to facilitate its peculiar 
jurisdiction and to work out justice in peculiar cases. It is elementary 
that, in every instance where the court créâtes this quasi trust relation, 
it must find either actual fraud or some unconscientious conduct. In 
sueh case the court will fasten upon the property in the hands of the 
offending party and will convert him into a trustée of the légal title. 
It may be nothing more than a breach of good faith, as a mingling by 
an agent of the funds of his principal with his own moneys, or the 
receipt of a deposit by the officers of a bank when they know the bank 
to be hopelessly insolvent. There are innumerable variations of tor- 
tious conduct which will warrant this interposition of a court of equity ; 
but in every sueh case there must be at the bottom some tuifàir dealing 
or wrongdoing. In the instant case the évidence shows wîthout con- 
tradiction that Smith, as treasurer of the Grocers' Association, was at 
liberty to deposit its funds with the Smith, Thorndyke & Bi-own Com- 
pany, that sueh Company were to use sueh funds, and that disburse- 
ments therefrom were to be made by'checks upon sueh çompany; in 
other words, nothing has been donc either by èmilh, oi] the Smith, 
Thorndyke & Brown Company, which was not contemplàted. by the 
parties, £ind therefore there would appear to be no just occasion fpr the 
application of the trust doctrine. 
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It is trué, as urged, that thé trustée has stepped into the shoes of the 
bankrupt. It is equally true'that Mrs. Smith, as the assignée of the 
Grocers' Association, has by virtue of the assignment acquired no high- 
er or superior right than that possessed by her assignor. This being 
so, the case stands precisely as though the account had stood upon the 
books of the Smith, Thorndyke & Brown Company in the name of the 
Grocers' Association, and the contest were waged between such orig- 
inal parties. The question then would be : What was the légal rela- 
tionship which thèse parties sustained to each other? The Grocers' 
Association had practically consented to employ Smith, Thorndyke & 
Brown Company as a bank. In Bank v. Millard, 10 Wall. 152, 19 L. 
Ed. 897, it was settled, so far as the fédéral courts are concerned, that 
a gênerai deposit in a bank créâtes only the relation of debtor and créd- 
iter between the depositor and the bank. In Commercial Bank v. Arm- 
strong, 148 U. S. 59, 13 Sup. Ct. 533, 37 L. Ed. 363, it was hdd that 
ail deposits made with bankers may be divided into two classes, name- 
ly, those in which the bank bpcomes bailee of the depositor, the title 
to the thing deposited remaining with the latter, and that other kind 
of deposit of money peculiar to banking business, in which the de- 
positor for bis own convenience parts with the title to bis money and 
loans it to the bank. Bank v. Latimer (C. C.) 67 Fed. 37, 29 ; Peters 
V. Bain, 133 U. S. 670, 693, 10 Sup. Ct. 354, 33 L. Ed. 696; Bank v. 
Blackmore, 75 Fed. 771, 774, 21 C. C. A. 514; Metropolitan Bank v. 
Campbell (C. C.) 77 Fed. 705, 708. There is in the présent case no 
semblance of bailment, because the deposit was gênerai, not spécial 
AU that was required of Smith, Thorndyke & Brown Company was to 
return on demand an équivalent sum. Can there be any doubt, there- 
fore, that as between thèse original parties there subsisted the relation 
of debtor and recreditor ? And, if so, Mrs. Smith by virtue of her as- 
signment became a créditer, and must share pari passu with other cred- 
itors under the terms of the bankruptcy act. 

There is another prmciple which would be equally fatal to the con- 
tention of the claimant. It appears that in February, 1907, the Smith, 
Thorndyke & Brown Company, being temporarily embarrassed, but 
supposed on ail hands to be solvent, called in an attomey to look over 
its books, who found this account with Smith as treasurer appearing 
only upon the cash book, and showing a débit balance against the 
Smith, Thorndyke & Brown Company of about $4,000, which had not 
been paid because the company had not funds available to pay the 
same. The attomey advised that this account should be transferred 
to the gênerai ledger of the company, and that Smith should at once 
open an account with the bank as treasurer of the Grocers' Associa- 
tion, and thereafter deposit ail funds of the association with the bank, 
which Course was pursued. Between that time and June 10, 1907, the 
date of the filing of the pétition in bankruptcy, this balance of $4,000 
was reduced to $2,156. Not a dollar of the association money came 
to the Smith, Thorndyke & Brown Company after February, 1907. 
The gênerai bank balance of Smith, Thorndyke & Brown Company was 
apprôpriàtéd by the bank under a banker's lien, which proceeding was 
sanctioned by the court, and no part of such money came to the hands 
of the trustée. Thus it appears that no part of the sum claîmed ever 



8ANDT V. SWIFT 4 CO. 271 

found its way into the assets of the estate. It had been spent and dis- 
sipated four months before the bankruptcy proceedings. Under such 
circumstances no équitable doctrine could be invoked to appropriate 
gênerai assets of the estate belonging to gênerai creditors to make 
good this antécédent déficit ; no portion of the f und having been traced 
into the estate. Frelinghuysen v. Nugent (C. C.) 36 Fed. 229 ; Deere 
Plow Co. V. McDavid, 137 Fed. 811, 70 C. C. A. 422; Marquette Com- 
missioners v. Wilkinson, 119 Mich. 655, 78 N. W. 893, 44 L. R. A, 
493, 498; Spokane v. Bank, 68 Fed. 979), 16 C. C. A. 81; In re Mul- 
ligan (D. C.) 116 Fed. 715, 718 ; Board of Commissioners v. Patter- 
son, 149 Fed. 229, 236 ; Nonotuck Silk Co. v. Flanders, 87 Wis. 337, 
58 N. W. 383 ; Burnham v. Barth, 89 Wis. 362, 62 N. W. 96. 

The fact that money lies in the hands of the persons proceeded 
against is an indispensable condition. In National Bank v. Insurance 
Co., 104 U. S. 68, 26 L. Ed. 693, the court employ the familiar illus- 
tration : 

"For equlty will follow the money, even If put into a bag or an undistln- 
guishable mass, by taking out the same quantlty." 

In such case it is certainly essential to show that the money sought 
to be recovered went into the bag. Under the évidence in this case it 
is not a question of tracing a trust fund which has been commingled 
with other assets of the estate, because the proofs show conclusively 
that the fund in question hère has never corne into possession of the 
trustée. 

For thèse reasons, the order of the référée must be reversed. The 
record will be returned, with instructions to allow the claim of Mrs. 
Smith as an unsecured claim, without préférence, and for further pro- 
ceedings in accordance with this opinion. 



SANDY et ux. v. SWIFT & CO. 

(Circuit Court, E. D. Pennsylvanla. February 7, 1908.) 

No. 30. 

1. Masteb and Sbevant— Injxtbies to Thibd Pebsons— Negliqencb;— Sudden 

Peeil. 

Where defendant's servant, drlvlng a heavy méat wagon, turned sud- 
denly from one street into another in front of a lady as she waa cross- 
Ing the Street, and she fell and was injured In an attempt to extrlcate 
herself from such sudden and unexpected péril arising from the servant's 
négligent drlvlng, défendant was llable for the injury, though she was 
not struck by the horses or wagon. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§1226, 1227.] 

2. Same— Fbight. 

Where défendants servant turned a team suddenly Into a street in 
front of a lady, so close that she could feel the horses' breath, and she 
fell and was Injured in endeavorlng to eseape, the servant's négligence, 
and not the lady's fright, was the direct cause of the injury; ,the fright 
being produced as the natural resuit of the servant's négligence. 

At Law. Motion for judgment non obstanté veredicto. 

Reilly, Hodge, Scott & Hare, for plaintiffs. 
H. S. Sparhawk, for défendant. 
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HOLLAND, District Judge. Mrs. Sahdy, a marrîed woman, was 
injured by a fall alleged to b€ caused by the négligent action oi the 
•defendaUt's driver in suddenly turning off Germantown avenue west 
on Duval Street in the city of Philadelphia. Suit was instituted both 
by herself and her husband, and under the Pennsylvania practice 
both actions were tried together> and a verdict rendered in favor of 
the plaintiffs. After both sides had closed the défendant requested 
binding instructions in its favor, which were refused by the court. 
Under the Pennsylvania act of 1905 (P. L. 286), which provides that, 
wheneyer a point requesting binding instructions has been decHned, 
the party presenting it may move the court for judgment non obstante 
veredicto upon the whole record. Accordingly this motion was du- 
ly fîled by the défendant. 

The principal reason set up by the défendant why judgment 
should be rendered : in its favor notwithstanding the verdict is 
that under the évidence no négligence was shown on the part of 
the defendant's driver but th^t Mrs. Sandy becàme frightened at the 
commonplace and ordinary circtimstance of a team passing along 
the Street, and fell and, caused the injury of which she complained, 
and that fright and jts rçsults are not: éléments of damages in Penn- 
sylvania. The defendant's driver, James Mattern, was driving a heavy 
méat W9.gon for the défendant company, and on this morning, Feb- 
ruary 18, 1907, at about 9:15 a. m., he was going north on German- 
town avenue, on the left-hand side of that street, and about the time 
he arrived at Duval street Mrs. Sandy and her husband were cross- 
ing over from the north to the south side of Duval street on the 
west side of Germantown avenue, as they had a right to do. When 
they arrived at about two-thirds of the way açross Duval street the 
defendant's team, according to her story, was "turned quickly off 
Germantown Road right up Duval street," and "loomed up in front 
of her" — "she could feel their breath." Mr. Sandy testified that the 
team "swung around the corner" into Duval street "so swiftly" and 
"so quickly" that if he "had not switched back — turned back — the end 
of the pôle would hâve caught him"; that neither the horses nor 
wagon struck Mrs. Sandy but that she fell in endeavoring to ex- 
tricate herself from the impending danger. 

This testimony, if true, which was a question for the jury, would 
show that Mrs. Sandy was injured in an attempt to extricate herself 
from a sudden and unexpected péril, which arose from the defendant's 
négligent action, and for which it is liable. This évidence, if beheved, 
estabhshes that Mr. and Mrs. Sandy had a right to be where they 
were at the time and to cross the street as they did, and had a right 
to assume that the driver would continue north on Germantown av- 
enue, or at least had a right to expect him not to turn so suddenly 
as to put them in danger of personal injury. If the driver swung 
around on Duval street in such a way as to suddenly place the plain- 
tiffs in danger, causing fright, and under the excitement of the fright, 
in attempting to extricate herself, she fell and was injured, the de- 
fendant would be liable. Foot v. American Produce Co., 195 Pa. 
190, 45 Atl. 934, 49 L. R. A. 764, 78 Am. St. Rep. 806 ; Shaughnessv 
V. Consolidated Traction Co., 17 Pa. Super. Ct. 588. The reckless 
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driving was the cause of the fall. It may be she could hâve extri- 
cated herself from the danger into which the alleged sudden turn of 
the driver placed her without injury if she had not been under the 
exciting influence of fright; but if it be true the driver did turn, as 
stated, he put plaintiffs in danger, and he w^as the cause of the fright, 
which, of course, increased the danger, and rendered the plaintiff 
Mrs. Sandy less able to act with dehberation and judgment in her 
attempt to avoid it. 

If Mrs. Sandy fell in a sudden effort to get away from a danger 
negUgently thrust upon her by défendant by suddenly turning a team 
around a corner, as stated, so close she could feel the horses' breath, 
the négligent act would be the direct cause of the fall and injury, and 
that this situation would cause fright is to be expected ; but as the ex- 
pected and natural resuit was produced, and the plaintiff became fright- 
ened, it is no reason why the défendant should be relieved from liability, 
as urged by the defendant's counsel, upon the authority of Ewing 
V. P. & S. Railroad Co., 147 Pa. 44, 23 Atl. 340, 14 h. R. A. 666, 
30 Am. St. Rep. 709, Linn v. Dequesne Borough, 204 Pa. 551, 54 
Atl. 341, 93 Am. St. Rep. 800, and Huston v. Freemansburg Borough, 
212 Pa. 548, 61 Atl. 1022, 3 L. R. A. (N. S.) 49, wherein it is held 
that, in an action of trespass to recover damages for injury sustained 
by the négligent act of another, there can be no recovery of damages 
from fright or other merely mental suffering, unconnected with phys- 
ical injury, because in the case at bar there was a physical injury 
of a very severe kind. Mrs. Sandy fractured both wrists when she fell. 

Motion for judgment non obstante veredicto is overruled. 



UNITED STATES v. GUTHMAN, SOLOMONS & CO. 

SAME V. A. STEINHAEDT & 00. 

(Circuit Court, S. D. New York. November 13, 190T.) 

Nos. 4,904, 4,90â. 

CusTOMS Ddties— Classification— Beaded Leatheb Baqs — "Aktkjles in 
Part of Beads." 

Ladies' hand bags In chlef value of leather and ornamented with beads 
are dutiable as "articles * * * in part of beads," rather than as 
"manufactures of leather, finished or uufinished, ♦ • * or of which 
[leather] Is the component material of chlef value," under TarlfC Act, 
July 24, 1897, c. 11, § 1, Schedule N, pars. 408, 450, 30 Stat. 189, 193 
[U. S. Comp. St. 1901, pp. 1673, 1678.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 
J, Osgood Nichols, Asst. U. S. Atty. 

MARTIN, District Judge. Thèse two cases which présent the same 
questions were argued together. The marchandise, which consisted of 
ladies' hand bags, the component material of chief value being leather, 

159 F.— 18 
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and ornamented with beads, was assessed for duty by the collector of 
the port at 60 per cent, ad valorem under the provisions of para- 
graph 408 of the Tariflf Act of July 34, 1897, c. 11, § 1, Schedule 
N, 30 Stat. 189 [U. S. Corap. St. 1901, p. ICYS]. The importers, 
protested claiming said mercharidise to be properly dutiable at 35 per 
cent, ad valorem under paragraph 450 of said act (30 Stat. 193 
[U. S. Comp. St. 1901, p. 1678]). The Board of General Appraisers 
overruled the classification of the collector, sustaining the protests of 
the importers. From this décision the United States appeals. 

The reading of paragraph 408, omitting provisions not applicable 
to the question hère, is thus: 

"408. Beada of ail kinds, not threaded or strung, thirty-flre per centum 
ad valorem ; * * * articles not speclally provided for in this act, compos- 
ed whoUy or in part of beads or spangles « ♦ • gixty par centum ad 
valorem." 

And paragraph 450 with like omissions reads as foUows : 

"450. Manufactures of leather, flnished or unfinislied, manufactures of 
fur, gelatin, * * ♦ or of which thèse substances or elther of them is the 
component material of chief value, not specially provided for in this act 
* * • thirty-flve per centum ad valorem." 

This paragraph so far as it applies to the case hère evidently 
means articles made of leather, or of which leather is the compo- 
nent material of chief value. But the word "articles" or any word 
of like meaning seems to hâve been omitted. The question is which 
of thèse two paragraphs (408 or 450) is controlling in this case? 

Counsel for the importers very forciblv and ably argued that the 
cases of Solomon v. Arthur, 102 U. S. 208, 26 L. Ed. 147, and Har- 
tranft v. Meyer, 135 U. S. 237, 10 Sup. Ct. 751, 34 L. Ed. 110, are 
apt authority in support of the Board of General Appraisers in hold- 
ing that the gênerai clause "component material of chief value" in 
paragraph 450 is controlling of the question hère presented. I do 
not concur in this conclusion. Observe the language of Justice Brad- 
ley in Solomon v. Arthur, supra : 

"The plaintiffs insist that the term 'mixed materials,' or 'goods made of mis- 
ed materials,' is a spécifie and well-known commercial désignation or name, 
which by usage covers the goods imported by them, and is not a descriptive 
phrase used merely to designate any class of goods answering to the description ; 
and, therefore, although they may be embraced in the gênerai description of 
the act of 1864, of goods 'in which silk is the component part of chief value,' 
such a gênerai description is not sufflcient to take them ont of their places in 
the préviens acts where they are designated by name. It may be conceded that 
if the goods In question had a spécifie name, such as that applied to 'reps,' 
'tapestry,' 'galloons,' etc., and had been designated In the acts of 1861 and 
1862 by such spécifie name, the argument of the plaintiffs would be well 
founded. It would be In accordance with the décision of this court in Movius 
V. Arthur, 95 U. S. 144, 24 L. Ed. 420. But are the terms relled on a name 
for goods? Are they not descriptive rather than denominativeî We thlnk it 
is very clear that they are merely descriptive. It may be true, as stated in 
the agreed case, that 'such goods are generally known In trade and commerce 
as goods made of mixed materials.' But the case al^ adds that 'each kind 
thereof is also known by its spécifie name.' The fact that certain goods 
belong to the class of mixed goods, or of goods made of mixed materials, 
does not stamp them with the name of mixed goods; for the same descrip^ 
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tlon Is applicable to many other kinds of gpods ail haying différent names. 
It is not tbeir name; it is merely ttieir description." 

And, further: 

"At ail events, the true construction of the law in Its ultimate form Is too 
obvious to admit of a reasonaWe doubt. The goods are aptly described by 
ttie gênerai clause in the act of 1864, and are not dtherwise provided for in 
that act, nor provided for by name in any previous act." 

It will be readily observed that to apply the doctrine of that case 
to the case at bar we must hold that the language of paragraph 408 
does not refer to beads by name. Such a construction would Se rash 
indeed. 

In the Hartranft-Meyer Case, supra, Justice Brewer states : 

"In Schedule K it is 'made wholly or in part of wool,' thereby reaching to 
ail manufactured articles of which any portion is wool, while in Schedule L 
it is narrower and more limited — 'made of silk, or of which silk is the com- 
ponent materlal of chlef value.' This is a spécial enumeratlon rather than 
the other." 

From this it is argued that the Suprême Court gave a construc- 
tion of like expressions in former tarifï acts to those in paragraphs 
408 and 450, as contended for by the importer, and as construed by 
the Board of General Appraisers. Yet, in this Hartranft-Meyer Case, 
the court simply sought to construe the intent of Congress, and in 
so doing called attention to the provisions of the law to the effect 
that articles made of différent materials shall be dutiable at the 
highest rate at which any of its component materials shall be charge- 
able, although that provision related only to nonenumerated articles. 
Applying the same principle to the case at bar it occurs to me thé^t 
Congress did not intend that articles composed wholly or in part of 
beads and spangles, specifically naming them, not containing wool, 
the duty should be 60 per cent, ad valorem, yet if leather is the com- 
ponent material of chief value, though ornamented by beads and 
spangles, it must be reduced to 35 per cent, ad valorem. On the 
contrary, following the line of reasoning in the cases cited, the use 
of beads and spangles on articles intended to be covered by para- 
graph 450 are excepted as having been more speciiîcally provided 
for by paragraph 408. This was the view of the Circuit Court of 
Appeals in a case involving the construction of thèse same para- 
graphs. Metzger v. United States, 146 Fed. 133, 76 C. C. A. 558. 

The décision of the Board of General Appraisers is reversed, and 
the action of the collector affirmed. 



BATJMGARTEN et al. v. AI/MANCB ASSUR. CO. 

(Circuit Cîourt, N. D. Callfomla. January 27, 1908.) 

No. 14,234. 

Damages— ExEMPLAET Damages— Maxicious Bbeach of Conteact. 

Civ. Code Cal. § 3294, provides that In an action for breach of an 
obligation not arising from contract, where the défendant lias been guilty 
of oppression, fraud, or malice, express or implied, plaintiff may recover 
exemplary damages. Held that, under such section, exemplary damages 
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eoulâ not be recoveréd for wlllful or malieious breach of Insurance con- 
tracta sued on. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Damages, §§ 193, 
194, 203.] 

2. Instjbanoe—Settlement— Damages in Addition to Inteeest. 

Clv. Code Cal. § 3302, provides that the détriment caused by the breach 
of an obligation to pay money only is deemed to be tlie amount due by 
tlie terms of the obligation, with interest thereon. Held that, under such 
section, insured could not reeover damages in addition to interest (or 
the insurer's alleged willful and fraudulent refusai to settle the loss, ex- 
cept by payment of 50 per cent, thereof in full. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 
1498. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 0. 0. A. 71 ; Hill v. Hite, 29 C. 0. A. 553.] 

3. Fbaud— Deoeit— Complaint. 

A complaint In an action on an Insurance policy alleging that défendant 
willfully and fraudulently, wlth intent to take advautage of plalntiffs' 
necessities, refused to pay more than 50 per cent, of its liability on plain- 
tlfCs' policies, whereby plaintiffs were greatly injured, etc., did not state 
a cause of action for, fraud, deceit, undue influence, or duress, there be- 
ing no allégation that défendant obtained anythlng of value by means of 
the acts complained of. 

4. INSTJBANCE— Payment— Refusai^— Willful Breach of Contbact. 

Failure and refusai Of an Insurance company to settle the loss under 
plaintiflEs' policies for more than 50 per cent, of the amount due thereon 
because of a willful désire on defendant's part to take advantage of 
plaintiffs' necessities for ready money wherewith to rç-establish their 
business did not constitute a tort by reason of the fact that defendant's 
breach of oontract was willful. 

[Ed. Note. — For caseâ in point, see Cent Dig. vol. 28, Insurance, i 1498.] 

5. Damages— Bbbach of Contbact— Intent. 

The measure of damages for a breach of contract is the same whether 
the breach be by mistaUe, accident, inability to perform, or be willful and 
malicious. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 15, Damages, §§ 285, 
286.] 

6. Insurance— Action on Polict— Pleading — Complaint— Nonpatment. 

In an action on certain policies, an allégation that défendant had re- 
fused to pay was not the équivalent of an allégation of nonpayment, and 
rendered the complaint defective. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, § 1607.] 

7. Same— Amendment. 

Where an action on a policy alleged that défendant had refused to pay, 
instead of nonpayment, such defect could be cured by amendment which 
would be allowed on motion. 

Bertin A. Weyl and Edward Lynch, for plaintiffs. 
T. C. Van Ness, for défendant. 

VAN FLEET, District Judge. The défendant moves to strike 
from the complaint certain paragraphs thereof as constituting re- 
dundant màtter, and also demurs specîally to the same matter as con- 
stituting no cause of action. The action is one to reeover on certain 
policies of fire , insurance, and, after making the averments usual ift 
such an action, thé complaint proceeds to set up the matter objected to, 
which, so far as material to be stated, is in substance that défendant re- 
fused to pay pkintifïs more than 50: per cent, on the dollar of their loss 
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ii^der the policies sued on, and threatened that unless such payment 
was accepted within a certain time it would not pay anything on said 
loss, but that plaintifïs would be compelled to resort to the courts for 
relief, and that défendant intended to withdraw from the state and 
cease to do business therein ; that défendant has, and at ail times has 
had, property and available money sufficient to pay ail of its obliga- 
tions in full, including its liability to the plaintiffs, and that its refusai 
to pay the loss sustained by plaintifïs is not due to financial embarrass- 
ment nor to any other cause than the arbitrary décision of défendant 
not to pay more than 50 per cent, of such liability as liereinbefore stat- 
ed ; that plaintifïs were greatly injured financially by their loss in the 
destruction of their property, and by the acts of the défendant in so 
refusing to pay their loss under said policies, and "that the acts of 
défendant in refusing to pay said loss were willful and fraudulent, and 
were donc solely with the désire to take advantage of the necessities" 
of plaintifïs "for ready money wherevvith to re-establish their business." 
It is alleged that by reason of thèse f acts plaintifïs were damaged in 
certain sums in addition to the amount of the policies. 

It is somewhat difficult to understand the theory upon which the 
plaintifïs proceed in making the averments the substance of which 
is thus stated. If by the matter thus alleged it is sought or intended 
to recover exemplary damages for a willful or malicious breach of the 
contract sued on, such damages cannot be recovered, since the case 
is not one in which such relief may be had. Civ. Code Cal. § 3294. If 
it is intended thereby to lay a claim for damages for the mère non- 
payment of money due under the contract, above or in addition to in- 
terest, such damages cannot be recovered. Civ. Code Cal. § 3303 ; New 
Orléans Ins. Co. v. Piaggio, 16 Wall. (U. S.) 378, 21 L. Ed. 358 ; Lou- 
don V. Taxing Dist., 104 U. S. 771, 26 L. Ed. 923. 

If the theory of the plaintiffs is that the facts alleged show circum- 
stances entitling the plaintiffs to damages in addition to interest for 
the breach of the contract, they are obviously not such as are contem- 
plated by the parties ; nor are they the proximate resuit of the breach. 
Savings Bank, etc., v. Asbury, 117 Cal. 96, 48 Pac. 1081. There may 
be cases where damages in addition to interest may be recovered for 
the breach of an obligation to pay money where it appears that the 
parties contemplated that the payment was for a certain purpose. Thus 
it has been held that damages may be recovered for the failure of a 
bank to honor a depositor's check. Patterson v. Marine National Bank, 
130 Pa. 419, 18 Atl. 632, 17 Am. St. Rep. 781 ; Schaffner v. Ehrman, 
139 m. 109, 28 N. E. 917, 15 L. R. A. 134, 32 Am. St. Rep. 192 ; 
Svendsen v. State Bank, 64 Minn. 40, 65 N. W. 1086, 31 L. R. A. 
552, 58 Am. St. Rep. 522. The reason of this is the breach of the 
implied obligation of the bank to keep the depositor's crédit good, and 
the conséquent damage to his crédit by the breach thereof. In such 
cases the bank is not liable because it willfuUy broke its contract, but 
simply because it broke it. Except in cases where exemplary damages 
are allowed, the motive of the défendant in committing the breach is 
immaterial. If défendant is liable for damages suffered by plaintiffs 
in being unable to re-establish their business, it would be equally li- 
able whether it failed or refused to pay the money in good faith or 
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made such refusai from a malicious motive. Failure to perform a duty 
prescribed by contract cannot be converted into a tort by reason of 
the motive of the party guilty of the breach. The rule is correctly 
stated in Brown v. Chicago, etc., Ry. Co., 54 Wis. 342, 11 N. W. 356, 
911, 41 Am. St. Rep. 41, where it is said : 

"In such cases the willfulness of the party In refuslng to fulfiU does not In 
any way change the rule of damages. The rule as to damages in actions upon 
contract is the same whether the breach be by mlstake, pure accident, or Inabil- 
Ity to perform It, or ■whether It be willful and malicious ; the motives of the 
party breaking the contract are not to be inquired into." 

I am satisfied, therefore, that thèse allégations subserve no ma- 
terial purpose in the pleading, and the motion to strike out must there- 
fore be granted. 

Défendant has also demurred to the complaint upon the ground 
that it is insufficient in that it does not allège nonpayment, but only 
that the défendant has refused to pay. This objection likewise is 
well taken. Grant v. Sheerin, 84 Cal. 197, 23 Pac. 1094 ; Scroufe v. 
Clay, 71 Cal. 123, 11 Pac. 882. As this last objection, however, is sus- 
ceptible of being cured by amendment, and the plaintifïs hâve asked 
leave to amend in that respect, such amendment will be allowed. 

The motion to strike out is granted, and the demurrer sustained, 
vifith leave to the plaintiffs to file an amended complaint within 10 days. 



AMERICAN UNION COAL CO. V. PENNSXLVANIA R. CO. 

(Circuit Court, B. D. Pennsylvania. February 7, 1908.) 

No. 82. 

CaEBIERS— Rates— DiSCEIMINATION—iNTEKSTATE COMMEECE ACT— Pleadinq. 

Where a eount in a complaint against an Interstate carrier alleged a dis- 
crimination in rates against plaintiff, in that défendant charged plaintiff 
the full tarife rates and permltted plaintifC's competitors by a device to 
transport their slmilar products at a lower rate, It stated a cause of action 
for violating Interstate Commerce Act, Act Feb. 4, 1887, c. 104, § 2, 24 
Stat. 379 [U. S. Comp. St. 1901, p. 3155], prohibiting discrimination, and 
was therefore not demurrable, though it also insufficlently attempted to 
allège a comblnatlon or consplracy, on defendant's part, with certain 
other rallroads to restrain trade, and to recover treble damages under the 
gherman Antl-ïrust Act, Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]. 

SA.ME— Reasonableness of Rates. 

Where an Interstate carrier chargea plaintiff the regular posted tarlff 
rates, plaintiff could not malntain an action at law elther under the Anti- 
Trust Act, Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200], or the Interstate Commerce Act, Act Feb. 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 8154], for a readjustment of such rates on 
the ground that the same were unreasonable or unlawful, its remedy be- 
ing by application to the Intei-state Commerce Commission to hâve the 
schedule of tarlffs adjusted on a reasonable and lawful basis. 

J, W. M. Newiin, for plaintiff. 
John fîampton Barnes, for défendant. 
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On Demurrer to Plaintiff's Statement. 

HOIyLAND, District Judge. In the first count in the statement the 
plaintifï has a good cause of action, upon the facts stated, under the in- 
terstate commerce act, for a violation of the second section of the inter- 
state commerce act, as amended, for discriminating against plaintifï in 
charging it the full tarifï rates and permitting its competitors, by a de- 
vice, to transport their coal at a lower rate. The plaintifï, however,. al- 
lèges a combination or conspiracy on the part of the défendant with 
certain other railroads to restrain trade, which combination, etc., is ef- 
fected by charging the plaintifif the tarifï rates and charging its com- 
petitors less than the tarifï rates. This différence in charge per ton 
is laid as the damage sufïered by plaintifï, and treble the amouht is 
claimed under the Sherman Anti-Trust Act, Act July S, 1890, c 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200] ; that is to say: The 
first count attempts to lay a cause of action under the Sherman anti- 
trust act by alleging a combination and conspiracy of the défendant 
virith other railroads, but the facts averred in the statement do not set 
forth a combination or conspiracy to restrain trade, and the damage 
claimed is for an injury for which damage can be collected only under 
the Interstate Commerce Act, Act Feb. 4, 1887, c. 104, 24 Stat. 379 
[U. S. Comp. St. 1901, p. 3154], to wit, by unlawful discrimination 
against plaintifï in collecting tarifï rates from it and by rebates and 
other devices permit its competitors to transport their coal for less per 
ton. The second count claims treble damages under the Sherman 
anti-trust act for an "excessive and unreasonable charge" of 55 cents 
per ton for certain number of tons of coal transported by the défend- 
ant company for the plaintifï at tarifï rates. The third count is a claim 
for treble damages under the Sherman anti-trust act for a charge for 
the transportation of plaintiff's coal over the defendant's road in ex- 
cess of the lawful charge for the carriage of said coal, the price charg- 
ed being the amount specifîed in the defendant's tarifï of rates posted 
and filed with the Interstate Commerce Commission. 

The ground of demurrer is the same to each of the three counts, to 
wit, that there are no averments of fact in any of the three counts 
showing an injury to the plaintifï in its business or property within the 
provisions of the Sherman anti-trust act of July 2, 1890. In this we 
think the défendant is right. There is no combination and conspiracy 
set forth in the lîrst count which would entitle the plaintifï to recover 
treble damages under the anti-trust act, but there is a cause of action 
under the Interstate Commerce Act, and the count will therefore be 
sustained under that act, and the matter therein contained, for the pur- 
pose of bringing it within the terms of the anti-trust act, can be re- 
garded as surplusage. 

The demurrer, however, is sustained as to the second and third 
counts, because it appears from the facts stated in both thèse counts 
that the amount charged by the défendant company was the tarifï rates 
of the défendant company, which they had posted and iiled with the In- 
terstate Commerce Commission as required by law. If the plaintifï re- 
garded thèse charges "unreasonable," as set forth in the second count, 
or "unlawful," as alleged in the third count, its remedy was to apply 
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to the Interstate Commerce Commission and hâve the schedule of 
tariffs adjusted on a "reasonable" and "lawful" basis. There is no 
right of action either under the anti-trust act or the interstate commerce 
act for a readjustment of tarifï rates filed and posted other than 
through the Interstate Commerce Commission. A shipper cannot main- 
tain an action at law for excessive and unreasonable freight rates ex- 
acted on interstate shipments where the rates charged were those which 
had been duly fixed by the carrier according to the act and had not been 
found to be unreasonable by the Interstate Commerce Commission. 
Texas & Pacific R. R. Co. v. Abilene C. & O. Co., 204 U. S. 436, 37 
Sup. et. 350, 51 L. Ed. 553 ; Clément v. Louisville & N. R. Co. (C. 
C.) 153 Fed. 979. 

For the reasons stated, the demurrer to the first caynt is overruled, 
and thç demurrer to the second and third counts in the statement is 
sustained. 

' On Discharging Rule for Amendment to Statement. 

It is true the proposed amendment follows the wording of the Sher- 
man anti-trust act and the language of the Suprême Court case, Loewe 
V. Lawièr (decided February 3, 1908) 308 U. S. 274, 38 Sup. Ct. 301, 53 
L. Ed. — -, in alleging a coritract aiid cpmbination in the form of a 
trust and conspiracy in restraint of trade, but the facts in détail set out 
in the amendment, instead of showing a contract or combination in the 
form of a trust or conspiracy in restraint of trade, show a case pro- 
hibited by the commerce act; whereas, in the Loewe v. Lawler Case, 
supra, the facts show a clear conspiracy to restrain trade, prohibited 
by the anti-trust act. The alleged açts of défendant which caused the 
dartiâgè are those condemned by the commerce act, and the case can- 
not be brought within the purview of the anti-trust act by using the 
language of the latter to describe a cause of injury prohibited by the 
forrner. 

In sustaining the amendment, it was held the first count stated a 
good cause of action under the commerce act and regarded the state- 
ments intended to bring it within the scope of the anti-trust act as sur- 
plusage. This amendment would simply restore the count to its origi- 
nal form. Holding still the view expressed upon the demurrer, the rule 
to show cause why the first count should not be amended is discharged. 



In re MILNE, TUENBULL & CO. 

(District Court, S. D. New York. February 19, 1908.) 

Bankrui'tcy— Election of Trustées— Seciteed Claiiis— Right to Vote. 
Where a référée in bankruptcy ascertalned that the security held by a 
créditer oî the bànknipt vvould be insufQclent to satisfy the claini, and no. 
exception was taken to the method of liquidation, which was unf avorable 
to the créditer, the référée dld not err in permittlng the creditor's trustée 
to vote in the sélection of a trustée for the bankrupt to the amount of the 
déficit, wlthout surrendering the collatéral. 

Same— Pkefebence. 

The proof of claim against a bankrupt's estate negatived a préférence, 
and, prior to determining the right of a creditor's trustée to vote for & 
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trustée for the bankrupt, the référée twice adjôurned the élection, and 
afforded objectlng creditors an opportunity to examine the bankrupt in 
support of their objection. Held, that the référée, having found that the 
évidence was insufflcleut to show a préférence, dld not err In refusing to 
postpone the vote for trustée untU the valldity of a claim had been ab- 
soUitely determined : It appearing that such détermination would requlre 
an exhaustive examinatlon of transactions between the bankrupt and the 
créditer extending over many months, if not for several years. 

In Bankruptcy. On pétition to review referee's order appointing a 
trustée upon failure of a majority of creditors (in number and value) 
to elect such effacer. 

Mr. Weil, for petitioner. 

Mr. Ernst and Mr. Choate, for respondent. 

HOUGH, District Judge. This proceeding is an instance of the 
truth of the remarks of Judge Thomas in Re Sumner (D. C.) 101 Fed. 
234. A receiver being in charge of this estate, the élection of a trustée 
has been prolonged through several sessions of the creditors' meeting 
in order to ascertain whether the proxies controlled by one firm of at- 
torneys would or would not be suffîcient to détermine the sélection 
of a trustée. It is obvious upon the record submitted that the real 
contest was not between creditors as to who should be the trustée, 
but between attorneys as to who should be the counsel for the trustée 
when elected or appointed. The référée finally held that the trustée 
in bankruptcy of the firm of Kessler & Co., who had filed a proof oi 
claim for over $100,000, should be permitted to vote to the extent of 
sonie $14,000. This vote having been passed for the gentleman who 
was serving as receiver produced a majority in value for him, while 
the majority in number rested with the proxies controlled by one firm 
of lawyers. Thereupon the référée appointed as trustée the gentleman 
serving as receiver. 

The questions raised by this pétition are (a) whether the claim of 
Kessler & Co. should bave been permitted to vote without surrender 
. of the collatéral held as security therefor; and (b) whether Kessler & 
Co. are preferred creditors, and as such incapable of voting without 
surrendering their préférence. On the first question it is suffîcient 
to say that the référée appears to me to hâve ascertained that there 
would certainly be a deficiency in Kessler & Co.'s security and to hâve 
permitted that claim to vote only to the amount of the déficit. No 
just exception is taken to the method of liquidation, which seems to 
bave proceeded in a method distinctly unfavorable to Kessler 's trustée. 

On the second question it is to be remembered that some probative 
force is to be given the sworn proof of claim. Whitney v. Dresser, 
200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584. That proof negatived 
a préférence, and the burden of proving a préférence is therefore upon 
the creditors objecting on that ground to the voting power of the 
claim. To sustain that burden there was introduced in évidence an 
agreement long antedating the filing of the pétition herein between 
this bankrupt firm and Kessler & Co., and the évidence of Mr. Milne, 
one of the bankrupts. The course of business suggested by this in- 
strument and Milne's testimony is suggestive of the same questions 
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of law as were considered in Matthews v. Hardt, 9 Am. Bankr. Rep, 
373, 80 N. Y. Supp. 463, and Ryttenberg v. Shefer (D. C.) 131 Fed. 
313. The référée did not find "as matter of fact that Kessler & Co. 
had not received a préférence, but merely that upon such évidence 
as was adduced * * * g^ch préférence had not been established," 
and, against the objection of the attorneys for certain creditors, refused 
to postpone the élection until the final détermination of this question 
of préférence, and permitted Kessler's trustée to vote for the amount 
of his daim as liquidated by the trustée. 

It is clear that as between the tvi^o candidates for trustée the vote 
of the Kessler claim was décisive, and it is therefore argued that since 
a prima facie case of préférence in Kessler & Co. is said to be made out, 
and the vote of that claim would be décisive, it was the duty of the référ- 
ée to postpone the vote until the validity of the claim could be determin- 
ed. Collier (6th Ed.) p. 434, and cases cited. This argument raises 
the very vexed question as to how far the référée is bound to go in 
the liquidation and allowance of claims before proceeding to the élec- 
tion of a trustée. In this case he did proceed so far as to ascertain 
that the proofs left him in doubt as to whether the largest creditor 
of the bankrupt was a preferred creditor. The onlv décision in this 
district is In re Malino (D. C.) 8 Am. Bankr. Rep. 305, 118 Fed. 368, 
and it is there held that "in proper cases provisional allowances or dis- 
allowances may be made in order that a trustée may be expeditiously 
selected." This ruling is hardly consistent with that in Re Columbia 
Iron Works (D. C.) 143 Fed. 343. If such provisional allowances can- 
not be made by a référée in doubt after the objecting creditor has had 
an opportunity of examining the bankrupt (as is the case hère), the 
only other possible course where the largest claim in the estate is 
attacked is to defer the élection of a trustée until intricate questions 
both of fact and law hâve been settled before the référée and by the 
District Court. It seems to me that such practice would be intolérable, 
and the necessary evil of receiverships unnecessarily increased. In 
this case the burden was upon the objecting creditors to establish by 
a fair prépondérance of testîmony that Kessler & Co. were preferred 
creditors. They were unable to do this to the satisfaction either of 
the référée or myself after a prolonged hearing. They hâve only suc- 
ceeded in suggesting a séries of questions which will require for eluci- 
dation an exhaustive examination of transactions between the Milne 
firm and the Kessler firm extending over many months, if not several 
years; and I think the référée was right, after twice adjourning the 
élection and then affording an opportunity to the objecting creditors 
to examine the bankrupt in support of their objection, in provisionally 
allowing the Kessler vote for an amount much smaller than the proba- 
ble déficit in collatéral, and in holding that because the objection of 
préférence had not been sustained by a fair prépondérance of évidence 
it should be provisionally overruled. 

The élection is confirmed, and the pétition of review dismissed. 
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In re POLSSON. 

(Circuit Court, N. D. California. February 27, 1908.) 

No. 8. 

1. ALIKNS—NAT0EAI.IZATION— Minces. • 

Rev. St. § 2167 [U. S. Comp. St. 1901, p. 1332], providing that an allen 
wtio had resided in the United States three years before attalning hia 
niajority, might, under specifled conditions, be naturalized after reaching 
hls majority, without previous déclaration of intention, did not Imply that 
an alieu eould in no instance make sueh déclaration during minority. 

2. StATUTES— FbANGHISES— CONSIBUCTION. 

In construing a statute granting a right or privilège in the nature of a 
franchise, where an ambiguity arises, that construction must be indulged 
which is most favorable to the persons or class for whose benefit the grant 
Is ruade. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, | 316.] 

3. ALIENS— NATUBALIZATION— MiNOES. 

Since at common law a minor could malie any contract not expressly 
prohibited, and if ratilied and conflrmed by him at majority it became 
binding as of the date of its exécution, and since while a déclaration of 
Intention to bec-ome a citizen initiâtes important rights and obligations, 
they are more or less inchoate, and the déclarant is neither required uor 
permitted to ratify bis act until after his majority, there is nothing In 
the nature of the déclaration which on principle a minor should not be 
compétent to malie, if it appears that he is of sufflcient âge and under- 
standing to appreciate the nature of the act 

4. Samb— Déclaration of Intention— Natuee. 

A déclaration of intention to become a citizen Is In no sensé a complète 
and binding act, and carries no full rights of citizenshlp before the final 
act of admission. 

Thor Harold Poisson, in pro. per. 
Carlos G. White, Asst. U. S. Atty. 

VAN FLEET, District Judge (orally). Petitioner's application for 
admission to citizenship is based upon a déclaration of intention made 
by him on September 9, 1901, while he was a minor, being but 19 years 
of âge; and it is objected by the government that under the law as 
it then existed petitioner was not compétent, by reason of nonage, to 
make such déclaration, and that it is consequently void and afïords no 
sufficient foundation for the granting of a final certificate. Petitioner 
being unrepresented by counsel, the United States Attorney has re- 
frained from taking a strictly partisan attitude in the matter, and has 
offered no formai argument or brief in support of his contention, but 
has made certain gênerai suggestions in a more or less tentative way, 
which will be noticed. 

The question arises upon the construction to be given to section 3167 
of the Revised Statutes [U. S. Comp. St. 1901, p. 1332], which was in 
force when the petitioner's déclaration of intention was made, and 
read as follows : , 

"Sec. 2167. Any alien, being under the âge of twenfy-one years, who lias 
resided in the United States three years next preceding his arriving at that 
âge, and who has continued to réside therein to the time he may malœ appli- 
cation to be admltted a citizen thereof, may, after he arrives at the âge of 
tvventy-one years, and after he has resided flve yeara withln the United States, 
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including the three years of bis minority, be admitted a citizen of tbe ITnited' 
States, without baving made the déclaration required in tbe first condition 
of section twenty-one hundrod and slxty-flve; but sueh alien sball make tbe 
déclaration required therein at tbe time of hls admission; and shall furtber 
déclare on oatb, and prove to tbe satisfaction of the court, that, for two 
years next precedlng, it bas been bis boiia fldo intention to bccouie a citizen. 
of the United States ; and he shall in ail otber respects coniply wlth tbe laws 
in regard to naturalizatlon." 

The construction of this section in the particular hère involved has 
arisen heretofore in a number of instances, and has given rise to some 
diversity oî judgment in the courts by which it has been considered, 
a number of courts, both state and fédéral, holding with the présent 
contention of the government, and others taking a contrary view ; but 
unfortunately the reasoning by which the conclusion of the court was 
reached in any of such instances is not available, owing to the fact, 
doubtless, that up to the adoption of the récent législation by Congress 
revising our naturalizatlon laws (Act June 29, 1906, c. 3593, 34 Stat. 
596 [U. S. Comp. St. Supp. 1907, p. 419]) thèse applications hâve 
been uniformly regarded as in no sensé adversary proceedings, but 
largely if not whoUy ex parte matters, and judges hâve contented 
themselves with an oral expression of their views in a more or less 
informai way, and of which no written évidence has been kept. We 
are therefore without précèdent in the nature of judicial expression, 
beyond the bald efifect of the order entered in any particular case. 

After a somewhat careful considération, I am unable to regard sec- 
tion 2167 as necessarily demanding the construction contended for. 
It is not pretended that Congress has by its terms made any express 
déclaration that a minor cannot be permitted to make the déclaration 
in question, but the contention is, in effect, that in providing that an 
alien coming hère a minor, may, under the particular conditions there- 
in specified, be admitted without a déclaration made previous to the 
time of his admission, it has by implication said that an alien shall 
in no instance be compétent to take such step during minority. But 
to my mind it would be a strong thing to say that the first proposition 
is the équivalent of the last. It must be borne in mind that we are 
dealing with a statute which grants a right or privilège in the nature 
of a franchise, and it is a familiar rule that in construing such a grant,. 
whère an ambiguity arises, that construction is to be indulged which is 
most favorable to the persons or class for whose benefit the grant was 
made. Thé language employed to express the intention of Congress 
is admittedly ambiguous, and may hâve had one object or may hâve 
had another, but we are only concerned with the purpose to the extent 
of determining whether it was precisely what is hère contended for. 
It is admitted that the provision would, by its terms, apply to one who 
was 50 years old at the tfee of final hearing equally with one just 
arrived at his majority. Why, therefore, the peculiar limitation found 
in the statute should hâve been employed it is difficult to say. 

It is suggested that the construction contended for is in harmony 
with the rule at common law that a minor is not compétent to enter 
into a corifract; and that the déclaration of intention is in the nature 
of a compact with the government under which reciprocal obligations 
of fidelity on the one part and protection on the other arise between ther 
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parties, thus constituting a convention that should only be entered into 
by one in ail respects sui juris. The answer to this is. that at common 
law a minor could enter into any contract not expressly prohibited, and 
if ratified and confirmed by him at majority it became binding and ob- 
ligatory and took effect as of the date of its exécution. And while a 
déclaration of intention initiâtes important rights and obligations, they 
are admittedly more or less inchoate in character, and the déclarant is 
neither required nor permitted to ratify or confirm his act until after 
he has become of full âge and understanding. It is simply a first step 
in the process required by the law, the purpose of which is, in view 
of the grave nature of the proposed change by the alien in his political 
relations, that the final step may be taken with due délibération and 
considération. It is in no sensé a complète or binding act, and carries 
no full rights of citizenship before the final act of admission. Van 
Dyne on Citizenship, § 24. There is nothing, therefore, in the na- 
ture of the déclaration which on principle a minor should not be com- 
pétent to make, so long of course as it appears that he is of sufiîcient 
âge and understanding at the time to appreciate the nature of the act ; 
and Congress has itself distinctly recognized that there is no inhérent 
reason or rule of policy which should render a minor incompétent to 
take such a step, by expressly providing that he may. See section 
4 of the act above cited. 

Coimsel calls attention to an expression by Mr. Van Dyne (Van 
Dyne on Citizenship, § 40), taking the position now urged by the 
government ; but the text shows that this view is merely an assumption 
of the author, the only authority for which is a référence to an inci- 
dental statement to that effect found in the officiai correspondence of 
the Department of State, referred to in 2 Wharton's International 
Law, § 173, where the question hère was very evidently not the essen- 
tial point under considération, and where no reasons for the attitude 
taken by the Secretary of State are suggested. While an expression 
of opinion f rom so high a source is entitled to great respect, I am con- 
strained to think that it should not be regarded as sufficient to counter- 
vail the considérations leading to the contrary view. 

Reading the statute in the light of the suggestions made, my conclu- 
sion is that it should not be given a construction that would invalidate 
the déclaration of intention made by petitioner; and I am at liberty 
to State that this view is concurred in by my associâtes in this district. 

The évidence as to résidence, character, and fitness being in ail re- 
spects free from exception, and sufficient to satisfy the law as to peti- 
tioner's gênerai qualifications, the application should be granted, and 
it is so ordered. 
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m re PEOPLES' BEPARTMENT STORE CO. 

pistrict Court, W. D. New York. February 21, 1908.) 

No. 2,601. 

1. Sales— Ageeement as to Price— Evidence— Suffioienct. 

Evidence on an objection to the allowance of a claim In bankruptcy 
for goods sold held insufflelent to sliow tbat the creditor agreed to ac- 
cept sliares of stock in the bankrupt corporation in part payment. 

3. Bankeuptct— Refeeee's Findings—Review— Exceptions— Neoessitt fob. 

That no formai exceptions were flled to the décision and ruling of a 

référée on a credltor's claira does not prevent a review of the referee's 

flndings, in the absence of a rule or order of the District Court requlring 

exceptions to be filed. 

3. SAME— CONCLUSIVENESS OF B^NDINQS. 

The District Court Is not bound by a referee's conclusions on a hearlng 
before hlm, because the witnesses testlfled before him, where the évidence 
is not in serious conflict and the conclusions are principally based upon 
inferences to be drawn from a pecullar state of facts, and where the infer- 
ences drawn by the référée are not sufficiently supported by the évidence. 

In Bankruptcy. 

Raines & Raines, for claimant 

John Desmond and Samuel M. Havens, for trustée. 

HAZEL, District Judge. The claim of George W. Pfohl of 
$3,003.60 for merchandise sold and delivered to the bankrupt was al- 
lowed by the référée for $3.60 only, on the ground that the claimant 
had received to apply thereon, pursuant to agreement, $2,000 in stock 
of the said bankrupt corporation. Claimant has petitioned for a re- 
view of said order. 

The spécifie contention before the référée was whether, on or about 
October 8, 1906, the debt or balance in question was paid in part by 
delivering to the claimant or his agent 200 shares of preferred stock 
of the corporation in question. The position of the trustée is that the 
creditor, at the time he sold the goods to the bankrupt, agreed to 
accept in part payment such shares, of the par value of $2,000. On 
the other hand, the objecting creditor claims that he did not so agrée, 
that the stock was not delivered to him, and that one Dingens, 
who was claimed by the bankrupt to hâve negotiated the sale and to 
whom the stock was delivered, was not in fact his agent. The réf- 
érée decided in favor of the trustée. His conclusions were doubt- 
less influenced by the typewritten notation on the invoice; i. e., 
"Terms, 200 shares stock; balance 30 days from date" — which was 
mailed to the bankrupt about two weeks after delivery of the goods. 
The évidence indisputably shows, however, that in conversations, pri- 
er to the delivery of the merchandise, between Pfohl, Dingens, and 
Cavanaugh, the former repeatedly stated that he would not accept 
stock in part payment, which statement he reiterated on several oc- 
casions after such deHvery. The testimony of Cavanaugh and Ding- 
ens, witnesses for the trustée, upon material features of the trans- 
action and the terms of the contract of sale is wholly unsatisfactory, 
and certainly leaves vague and indefinite the intention of the parties 
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as to whether part payment in stock should be made as claimed. The 
explanation by Pfôhl of the notation on tlie invoice is not inconsist- 
ent with his version of the transaction, namely, that Dingens, who was 
employed by the banlîrupt, was to sell within a short time stock of 
sufïicient amount and apply the proceeds in part payment of the goods. 
It is not pretended that in any of the preHminary conversations there 
was an express agreement to take the stock in part payment; nor, 
indeed, is there any évidence indicating that the créditer, subsequent- 
ly to the sale, assented, or did any act confirmatory of the impres- 
sion evidently created by the invoice. After careful considération 
of the testimony in ail its aspects, and the inferences which may fairly 
be drawn therefrom, I do not agrée that the objecting créditer parted 
with his goods in the understanding, express or implied, that he was 
to receive and accept shares of stock in part payment. Because of 
the peculiar indefiniteness of the testimony introduced by the trus- 
tée, it would not, I think, in view of the explanation of Pfohl, be 
justifiable to put controUing weight upon the words on the invoice 
hereinbefore quoted. The presumption from ail the évidence is war- 
ranted that the référence to stock on the invoice related to the as- 
serted arrangement between Pfohl and Dingens that the latter would 
sell shares of stock within 30 days and thereupon transmit the pro- 
ceeds to the claimant to apply on the purchase. 

Counsel for the trustée contend that, as no formai exceptions were 
filed to the décision and ruling of the référée, his iîndings of fact 
should not be disturbed. In the absence of a rule or order of this 
court requiring exceptions to be filed, such filing was not essential. 
The pétition for review sufïiciently indicates the single disputed ques- 
tion which is assigned for error. Nor is the court bound by the con- 
clusions of the référée because the witnesses appeared before him 
and gave testimony. The évidence is not in serious conflict, and the 
conclusions are principally based upon inferences to be drawn from 
a peculiar state of facts. The inferences drawn by the référée are 
not thought to be sufïiciently supported by the évidence, and there- 
fore there can be no valid objection to a décision based upon the 
facts and circumstances according to the judgment of this court. In 
re Swift (D. C.) 118 Fed. 348. 

The claim should be allowed in the sum of $2,003.60. 



CHARLES MORNINGSTAU & CO. v. UNITED STATES (two cases). 

(Circuit Court, S. D. New York. November 23, 190T.) 

Nos. .^,896, 4,907. 

OUBTOMS DUTIES — CLASSIFICATION— WhITE "DEXTRINE." 

Wlilte dextrine, produced by the eliemieal treatment of starch, while not 
a dextrine, teclinically speaking, is classible as "dextrine," because it is 
commercially so linown. under Taritï Act Julv 24, 1897, c. 11, § 1, Schedule 
G, par. 286, 30 Stat. 173 [U. S. Comp. St. 1901, p. 1653]. 

On Application for Review of Décisions by the Board of United 
States General Appraisers. 
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For décisions below, see G. A. 5,912 (T. D. 26,011) and G. A. 6,576 
{T. D. 38,073), affirming the assessment of duty by the collecter of cus- 
toms at the port of New York on importations of so-called "white 
dextrine." 

Everit Brown, for the importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in both suits is the same. 
It is made by treating starch with an acid vapor in such way that the 
granules are disintegrated, and the mass becomes more gelatinous. 

Paragraph 285 of the tarifï act of 1897 (Act July 34, 1897, c. 11, § 1, 
Schedule G, 30 Stat. 173 [U. S. Comp. St. 1901, p. 1653]) relates to 
starch. Paragraph 286 covers "Dextrine, burnt starch, gum substitute, 
or British gum." The higher rate is on the dextrines. When starch 
has become sufficiéntly gummy by treatment, it was deemed best that 
it should pay the higher rate. The importer thinks it had not reached 
that stage, and was not, in f act, dextrine. Technically speaking, the 
merchandise in dispute is neither starch nor dextrine, but why need we 
be concerned with the question whether it has been carried far enough 
away f rom starch to entitle it to classification among the dextrines ? 

Mr. Morningstar has been the sole importer of this particular article 
for a great many years, extending back far beyond the présent tarifif 
act. He has imported it until lately as dextrine, and paid duty under 
paragraph 286. The burden of proof is, of course, upon the govern- 
ment to prove a commercial désignation which should govern the rate. 
I think this burden has been sustained, and, upon the entire record, it 
is plain that the merchandise was definitely, generally, and uniformly 
Icnown in the trade of this country as "dextrine" when the act of 1897 
was passed. The importer himself says in flat terms that it was so 
known, but he insists that such désignation was erroneous, and cannot 
be borfie out scientifically. As the sole importer of this spécial brand 
he helped to fasten the trade-name upon it ; as a selling point he mây 
hâve supplemented the gênerai name with some spécial mark or stamp, 
but the gênerai name by which it was known still remained ûniform 
and definite. In truth, even as a selling point, one at least of his fancy 
names seems to hâve failed of efficacy. 

This being so, the Congress must hâve concluded to hâve this spécifie 
article included within the terms of paragraph 286. This leaves no 
basis for any of the alternative grounds of protest to rest upon. 

The action of the board was manifestly right in both cases, and is 
affirmed. 
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A. A. VANTINE & CO. y. UNITED STATES. 

(Circuit Court, S. B. New York. November 14, 1907.) 

No. 4,889. 

CusTOMs DuTiES— Classification— Gbanite Lantebns— "Dbessed Gbanite"-- 

"COMPLETED MANUFAOTUEED AETICLES." 

Importa in the form of pièces of granité dressed, eut, and bored, ready to 
be assembled as omamental garden lanterns, are not "dressed granité" 
under Tarife Act July 24, 1897, c. 11, § 1, Schedule B, par. 118, 30 Stat. 
159 [U. S. Comp. St. 1901, p. 1636], but should be classifled as "completed 
manufactured articles," and as such are dutiable as unenumerated manu- 
faetured articles under section 6 (30 Stat. 205 [U. S. Comp. St. 1901, p. 
1693]). 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers, on the authority 
of a former board décision, G. A. 5,835 (T. D. 25,748), aflarmed the assess- 
ment of duty by the collector of c.ustoms at the port of New York on imported 
merchandise involced as stone lanterns. Thèse articles are described as fol- 
lows in the opinion of the Board: The testlmony shows that the "stone 
lanterns" when set up are from 2% feet to 5 feet high, varying in wldth trom 
1 foot to 3 feet, made of granité and other stone. Photographs Introduced In 
évidence show the pièces to hâve been eut and dressed, consisting of bases, 
dies, and caps, the top dies havlng holes or openlngs bored or eut through the 
ends, also one or more holes bored or eut through the sides thereof, through 
which artiflcial light may be projected. The photographe also respresent the 
pièces assembled in the form of monuments ; and it alsp appears fropi the 
évidence that thèse pièces are put together and set up in parks or grave- 
yards. 

Walden & Webster (Henry J. Webster, of counsel), for importers. 
D. Frank Lloyd, Asst. U. S. Atty. 

MARTIN, District Judge. The merchandise herein was assess- 
ed for duty by the collector of the port at the rate of 50 per cent, 
ad valorem as "dressed granité" under the provisions of p9.ragràph 
118 of the Tarifï Act of 1897 (Act July 24, 1897, c. 11, § 1, Sched- 
ule B, 30 Stàt' 159 [U: S. Comp. St. 1901, p. 1636]). The importers 
protestèd, claiming saîd merchandise to be dutiable at 25 per cent, 
or 40 per cent, ad valorem under paragraph 94, or, altematively, at 
35 per cent, or 4S per cent, ad valorem, under paragraph 97 (30 Stat. 
156 [U. S; Comp. St., 1901, p. 1633]) relating to earthy or minerai 
substances, oi- at 20iier' cefit. ad valorem under section 6 of said Act 
(30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]), as unenumerated 
manufactured articles. ; The Board of General Appraisers sustained 
the assessment of duty by the collector, from which décision the im- 
porters appeal to this court. 

From an examination of the photographs representing the merchan- 
dise and of the undisputed facts it seems to me apparent that they 
can only be classified as completed manufactured articles, that the 
component parts cannot be deemed "hewn, dressed, or polished stone 
for building or monumental purposes," but as stones that are parts 
of completed manufactured articles, called lanterns. Thèse articles 
were formerly used in Japan as ornamental garden lanterns, They 
159 F.— 19 
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are brought hère as curios. Counsel for the government contends 
that if they are not dutiable as hewn, dressed, or polished granité 
under said paragraph 118, then they should be classified under eî- 
ther paragraph 95 or 96. It was not claimed on argument that para- 
graph 97 was applicable, as they are not articles to be decorated. 
In order to be classified under either paragraph 95 or paragraph 96 
they must be treated as bisque or earthen articles. ,1 hold that they 
are neither. I find no paragraph specifically covering thèse manu- 
factured articles, and they therefore should be classified under sec- 
tion 6 at 30 per cent, as unenumerated manufactured articles. 
The décision of the Board of General Appraisers is reversed. 



UNITED STATES v. O. G. HEMPSTEAD & SON. 

(Circuit Court, E. D. Pennsylvanla. February 25, 1908.) 

No. 83 (1,976). 

1. CtrSTOMS DUTIES— CtASSIÏ-ICATION— DEOAtCOMANIA— "SXTEFACE-OOATED Pa- 

pek." 

Decaleomanla paper Is not dutiable, under Tarife Act July 24, 1897, c. 
11, § 1, Schedule M, para 400, 403, 30 Stat. 188, 189 [U. S. Oomp. St 1901, 
pp. 1672, 1673], as llth(>graphlc prints or prlnted matter, being commer- 
éially a distinct article from either, but falls under the provision for 
"Surface-coated papers * • ♦ prlnted," under paragraph 398, 30 Stat. 
188 [U. S. Oomp. St. 1901, p. 1671]. 

2. Samè— Appeai/— Additionai. Evidence. 

The procédure In customs appeals from décisions of the Board of 
United States General Appraisers, under Customs Administrative Act 
June 10, 1890, c. 407, § 15, 26 Stat. 138 tU. S. Comp. St. ,1901, p. 1933], is 
faulty, in that it permlts parties to partially présent their case before the 
Board, and then, after losing it there, producing in the Circuit Court the 
évidence whieh could hâve as easily been submittéd to the Board. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. . 

. For décision below, see G. A. 6,630 (T. D.- 8^,377),. reversing the 
assessment of duty by the collector of custonjs at the port of Phila- 
delphia. The government brought thèse proceedings fpr review as 
prescribed in Customs Administrative Act Juhe IÇ, 18,90, c. 407, § 
15, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933], and'under the provi- 
sions of this; section introduced in the Circuit Co^rt; mych évidence ad- 
ditional to tliat taken by the Board of General Ajipràisers. 

Jasper Yeates Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, 
U. S. Atty., on the brief), for the United States. - - > 

HOL(]L,AND, District Judge. This is an appeal by the collector of 
customs frôm a décision of the Board of General Ajipràisers, revèrsing 
tlie décision of the collector, and dassifying certain -commercial de- 
calcomania paper at 20 cents per pound at lithographie prints under 
paragraph 400 of Tariflf Act July 34, 1897, c. 11, § 1, Schedule M, 
30, Stat. 188 [U. S. Comp. St. 1901, p. 1673], against the contention of 
the colleetor that the same should be classified at a rate of 3 cents 
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per pound and 20 per cent, ad valorem as "surface-coated papers, 
* * * printed," under paragraph 398, 30 Stat. 188 [U. S. Comp. 
St. 1901, p. 1671]. 

This case is another illustration of the faulty procédure in this class 
of cases in permitting the parties objecting to pârtially présent their 
case before the Board of General Appraisers, and, after losing it there, 
then wakening up to the necessity of properly presenting it, and pro- 
ducing the évidence before the court which could hâve as easily been 
submitted to the Board of General Appraisers. If this case had been 
presented to the Board upon the évidence submitted hère, and the 
classification urged under paragraph 398 of the tariff act of 1897 as sur- 
face-coated paper printed, "dutiable at three cents per pôuhd and twen- 
ty per centum ad valorem," the Board in ail probability would hâve 
sustained the collector ; but the contention was made that decakomania 
was not properly assessed undér paragraph 398 or paragraph 400 as 
claimed by the importer, but that it was dutiable at thé rate of 45 per 
cent, ad valorem as manufactures in chief value of métal under the 
provisions of paragraph 193 of the tariff act. This proposition, as 
stated in the opinion of the Board, "is utterly groundless, and upon 
principle must be rejected." It was rejected by the Board; and 
decalcomania was held to be dutiable under paragraph 400 as "printed 
matter," whether it could be regarded as lithographie prints or not. 
The additional testimony, subsequently taken and now before the court, 
however, clearly establishes that decalcomania is an entirely différent 
article of merchandise frpm lithographie prints or printed matteri It 
is a distinct article of commerce, differing from lithographie prints and 
printed matter both in manufacture and use. 

Decalcomania is defined by the Century Dictionary as the practice 
or process of transferring pictures on marble, porcelain, glass, wpod, 
and the like. The Standard Dictionary defines it to be a procéss of 
transferring prints from paper, and making them adhère to glass, 
porcelain, or the like. Lîthography is the art of making a picture, 
design, or writing upon stone in such a manner that ink impressions 
can be taken from the work, and of producing such impressions fey a 
process analogous to ordinary printing. As stated by one of the wit- 
nesses, the différence between' the two processes lies chiefly in this, 
that the decalcomania process largely begins where the lithographie 
process leaves off, and that the real process is in effect a hand applica- 
tion of color, whereas the lithographie process is entirely by press. In 
the former the print is not of a color but is of a size print, which is on a 
coating of gum and albumen. This latter is on a coating of starch, 
so that, as claiméd, there are two surface coatings between the surface 
and the paper. The.cost jn producing decalcomania sheets is from 
three to fifteen times greater than that of lithographing, depending 
upon the designs, sizes, sheets, and conditions. After the sizing, im- 
pression is'made by runnîng the sheet through a lithographie press, 
ail thecolors are put on the paper by hand-brush woi-k, and the shéet 
must be piit through- 'the press^for sizing impressions as marfy titnes 
as there are diffèrent cblors' in the design or figure upon the finished 
surface. lii lîiaking decalcomania, the artist's design or work on the 
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stone is fîiade "right," while the same work on a stoneior lithograph- 
ing is;made "backwards." 

As stated by the Board in G. A. 5,168 (T. D. 23,849), "lithographie 
prints, consist of complète articles of the charactèr ofpictures * * * 
ready for use in mounting, binding or framing," etc., and printed mat- 
ter is lîsed either for the purpose of conveying information or for or- 
namentation, but the importation in question is "a surface-coated paper 
* * * whoUy or partially covered with métal or its solution," and 
used for the purpose of transferring; colored or printed objects, which 
it çontains, to marble, porcelain, glass, wood, and the like. 
. The évidence, we conclude, clearly establishes that decalcomania is a 
"surface-coated paper," wholly or partly covered with métal or its solu- 
tion, and is properly dutiable under paragraph 398 as such at the rate 
pf 3 cents per pound and 30 per cent, ad valorem. 

The dpçision of the Board of General Appraisers is reversed, and the 
collector directed to assess the duty in accordance with this opinion. 



DE LONG HOOK & ETE CO. v. FRANCIS HGOK & EYB & FASTENBR CX). 

(Circuit Court, W. D. New York. Febïuary 6, 1908.) 

No. 174. 

1, Tbade-Ma-Eks and Tbade-Names— Unfaib Compétition— Simulation of 

Deess. .. , ., 

■ The fàct that a manufacturer has modifled the dress by whlch Its goods 
i had become known to the piibllc, does not Justtïy a rival manufacturer in 
adopting or simulating the earller dress, nor reliéVe it from llabillty for 
imf air compétition sphère It has done so. 

[Ed. Note. — For caseg lu point, see Cent. Dig. yol. 46, Trade-Marks and 
/ Trade-Names, § 81- 

Unfair compétition, see notes to Scheper v. Muller, 20 O. O. A. 16S ; Lare 
V. Harper & Bros., 30 C. C. A. 376.] 

2. Same— Suit fob Unfaib Compiitition— Oonclusive^tess of Inteblocutoky 

Deoeee. ' 1 ■ 

Where by ati interlocutory decree on the nierits ït was adjudged that 
a défendant was chargeable with unfair cdmf*etltIon "In simulating the 
dress of complainant's goods, and a référence w&s directed to take an ac- 
counting ot profits recoverabie, the question of , defendant's llabillty 1» 
concludèd, and eannot be reopened before the master. 

In Equity. On exceptions to master's report 
See 1,39 Fed. 146 ; 150 Fed. 597. 

Stern & Rushmore (Charles E. Rushmore and William C. Straw- 
bridge, of counsel), for complainant. 
Edmund Wetmore and J. William Ellis, for défendant. 

HAZEL, District Judge. This is a hearing on exceptions to the re- 
port pf the master who found that the complainant, the De Long Hook 
& Eye Company was entitled to recover from the défendant, Francis 
Hooic & Eye & Fastener Company, the sum of $5,010, for gains and 
profits realized by the latter in the manufacture and sale of cards con- 
taining hooks and eyes known as the "Adélaïde," "Waldorf," and "As- 
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toria," in imitation of complainant's cards, Exhibits 4 and 5. Complain- 
ant does not claim to be entitled to recover additional compensation in 
the nature of damages, and no évidence was given to show that it had 
sustained any damages. The défendant offered to prove that cards 
like Complainant's Exhibits 4 and 5 were abandoned by complainant's 
predecessor in about the spring of 1898, and since then no such cards 
of hooks and eyes hâve been manufactured, soH, or used in the busi- 
ness of complainant. The master sustained the objection to the pro- 
posed évidence of the défendant, to which ruling exception has been 
filed. 

The défendant, conceding that it was properly enjoined from imitat- 
ing the cards of the complainant, insista that as such cards (Exhibits 4. 
and 5) were not on the market, and were not actually used or sold, at 
the time the complainant succeeded to the business of its predecessor, 
there can be no recovery for gains and profits. The proofs show that 
the exhibit cards containing hooks and eyes had been manufactured 
and sold by the complainant in its business and were extensively known 
to the purchasing public, but that in the year 1898 the complainant 
modified the cards by pasting a narrow label on its face between the 
rows of hooks and eyes. (For statement of facts, see 139 Fed. 146.) 
Such modification, however, did not in my estimation give the défend- 
ant the right to imitate the earlier cards. The claim of the défendant 
that because the complainant modified its cards in the manner stated, 
and ceased to use or distribute the earlier cards, there could be no un- 
fair compétition, is not tenable, since such issues were heretofore de- 
cided adversely to the défendant in this action. 

The interlocutory decree, which, as to Exhibits 4 and 5, was affirmed 
by the Circuit Court of Appeals, provided that the complainant was en- 
titled to the profits made by the défendant by reason of the fraudulent 
manufacture and sale of its carded hooks and eyes. Such adjudication 
was upon the merits, and cannot now be reopened for the purpose of 
allowing défendant to prove that the cards in question had been inten- 
tionally abandoned by the complainant. In re Potts, li66 U. S. 266, 17 
Sup. Ct. 620, 41 L. Ed. 994; Smith v. Vulcan Iron Works, 165 U. S. 
518, 17 Sup. Ct. 407, 41 L. Ed. 810 ; Chicago Wooden Ware Co. v. 
Miller Ladder Co., 133 Fed. 544, 66 C. C. A. 517. Eyen if the com- 
plainant had abandoned the said cards, the défendant could not lawful- 
ly imitate them to palm off its goods for those of complainant. Sax- 
lehner v. Eisner, 179 U. S. 31, 21 Sup. Ct. 7, 45 L, Ed. 60. The ré- 
cent ruling of Judge Lacombe in Baglin v. Cuseriier Co. (C. C.) 156 
Fed. 1015, was to a similar efïect. There it was claimed that the de- 
fendant had the right to use a trade-mark which had been abandoned, 
by the owner. 

The exception is overruled, and the report of the master is confirmed. 
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BARUCH V. UNITED STATES. 

(Circuit Court, S. D. New York. November 23, 1907.) 

No. 4,419. 

OrsTOMS DuTiES— Glassification^Feathebstitoh "Bbaids." 

Articles commercially designated as "featherstitch braids," though pro- 

duced by a weavlng rather tlian a braiding process, are by reason of sueh 

désignation dutiable as "braids" under Tarlffl Act July 24, 1897, a 11, § 

1, Schedule J, par. 339, 30 Stat. 181 [U. S. Comp. St 1901, p. 1662.] 

[Ed. Note. — ^Por other définitions, see Words and Phrases, vol. 1, p. 856.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In the décision below the Board of General Appraisers afSrmed the 
assessment of duty by the coHector of customs at the port of New 
York on imports of l^eopold Baruch, this ruling being on the -authority 
of a previous board décision, G. A. 6,404 (T. D. 27,506), affirmed in 
Vom Baur v. United States (C. C.) 141 Fed. 439, and of In re Diecker- 
hoflf (C. C.) 54 Fed. 161. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 
J. Osgood Nichols, Asst. U. S. Atty. 

PLATT, District Judge. The articles in dispute (Collective Exhibits 
A, B, and C) are woven on a loom. Tapes and bindings are made 
that way. Braids are usually made on a machine. The manner of 
making, therefore, leads us towards tapes and bindings in paragraph 
320, Act July 24, 1897, c. 11, § 1, Schedule J, 30 Stat. 179 [U. S. 
Comp.. St. 1901, p. 1661] ; but a thing is not necessarily one or an- 
other for tariff purposes, because it is made in a certain way. When 
we come to look at the uses to which they are put, we find that they 
hâve a dual function. They serve to cover and unité the raw edges, 
and in that sensé are perhaps tapes or bindings; but they also look 
pretty, and in that sensé are ejusdem generis with "embroideries and 
ail trimmings, including braids," in paragraph 339. Did or did not 
Congress hâve thèse things in mind when the tariff act of 1897 was 
passed? 

To answer that question properly it seems right to look at the Dieck- 
erhoff Case. In that case the government tried to classify similar 
articles as çotton trimmings at 60 per cent., but the importers insisted 
upon their classification, as cotton braids at 35 pér cent. This was 
established by proving the commercial désignation. The manner of 
making and use was substantially the same as in the présent case. In 
54 Fed. 161 (C. C. 1893), Judge Coxe sustained the importers' conten- 
tion. The government acquiesced, and the ruling of that case prevail- 
ed until the passage of the act of 1897. 

It is unthinkable that the parties who had succeeded in getting a 
low rate of duty, based upon commercial usage, would hâve taken 
any steps to obstruct the generahty, uniformity, and definiteness of 
such usage whilst they were benefiting thereby, Prior to the 1897 
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tariff act, articles like those now at issue had many subfeidiar.y names 
just as thèse articles hâve, but the ruling was that the goods came 
under the gênerai trade désignation of "featherstitch braids" and must 
therefore pay duty as braids. The importers prepared for th^mselves 
the bed in which they rest, and they ought to be the last persons to 
complain of irregularities while occupying it. I cannot avoid the con- 
clusion that when Congress included braids among trimmings it had 
the Dieckerhoff Case in mind. The décision of the Circuit Court of 
Appeals in Hiller v. U. S., 106 Fed. 73, 45 C. C. A. 329, leads me to 
think that the same opinion ruled thçre in the mind of the dissenting 
judge. 

The board found that thèse goods were known generally in the 
trade as "featherstitch braids" prior to 1897. The further testimony 
taken in court does not tend to weaken that conclusion; în truth it 
serves to strengthen it. At the hearing the importers acquiesced in 
the board's décision in so far as it related to Collective Exhibit C, 
and were more or less faint-hearted in their attack upon Collective 
Exhibit B. If they can divest themselves for a moment of the influence 
which self-interest furnishes, they will see that the logic of the situa- 
tion sweeps Collective Exhibit A into the same net. 

The décision of the board is affirmed. 



In re WKISS, 

(District Court, S. D. New York. February 19, 1908.) 

BANKRtrpTCY— Pbefbbred Gi.aims— Dnited States Taxes— Commissions— At- 
tobney's Fées. 

A claim due the United States for taxes Is entitled to priority over the 
trustee's commissions and reasonable charges of the, trustée'» attorney ; 
and this, though before the claim for taxes was presented the fund origi- 
nally In the trusteo's hands had been rednçed by some administration ex- 
penses expressly authorized by order of the référée. 

In Bankruptcy. Pétition to review order of référée denying the pé- 
tition of the United States to bave awarded to it certain funds in the 
hands of the trustée in bankruptcy in partial payment of taxes. 

Thomas D. Thacher, Asst. U. S. Atty., for petitioner. 
Meyers & Goldsmith, opposed. 

HOUGH, District Judge; The United States is a créditer of this 
bankrupt for a sum exceeding the amount in the hands of the trustée 
at the time of presentingsuch claim. The commissions of the trustée 
are unpaid, as also the reasonable charges of his attorney. The ques- 
tion presented on this review is whether a claim fpr taxes is entitled to 
priority of payment, to the exclusion o£ ail reasonable expenses of ad- 
ministration. ■ 

Before this claim for taxes was presented the fund originally in the 
trustee's hands had been reduced by some administrati^îm expenses ex- 
plicitly authorized by referee's order. Whether the trustée is or can 
be made responsible for the expenses so paid prior to présentation of 
the government's claim is a question not before this court, but it is* 
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necessary to decitie whether taxes hâve priority (a) over trustee's com- 
missions, and (b) thé reasonable charges of the trustee's attorney. 

Trustee'S' commissions are necessary costs of preserving the estate, 
and faliunder section 64b (1) (Act July, 1898, c. 541, 30 Stat. 563 [U. 
S. Comp. St. 1901, P.3U7]). The reasonable fées of the trustee's at- 
torney f air undér the same subdivision, if they were necessary; and it 
may be assumed for the purposes of this discussion that such services 
were necessary. With thé justice or fairness of the government's con- 
tention in this case I think the court is not concerned. If the statute 
is clear it must be obéyed, and the very matters hère presented were 
necessarily decided in Re Prince and Walter (D. C.) 131 Fed. 546. It 
is suggested that the proposition there advanced, vf£, that taxes as a 
class are put at the head "of everything, even above the expenses of 
preserving the estate or the costs of administering it," is a dictum. 
I do not think so. The court could not hâve corne to the conclusion it 
di'd without ïiecessarily holding the doctrine contended for hère hy ,the 
government. This décision was citéd with approval in City of Chat- 
tanooga V. Hill, 139 Fed, 600, 71 C. C. A. 584, and followed by the 
form ôf the order eritered in Re'Cramond (D. C.) 17 Am. Bankr. 
Rep. 40, 145 Fed. 966 ; and this case especially I feel bound to follow, 
as being in this circuit. 

The order of the référée is reversed, and the trustée directed to pay 
the fund actually in his hands to the United States. 

UNITED STATES v. NEW ÏORK HERALD CO. 
(Circuit Court, S. D. New York. January 21, 1907.) 

1. PosT 'Office— NoNMAiLÀÎBLE Matteb— Corpobatiojïs. 

A Corporation bas capaclty to commit the crime of mailing obscène, 
noiimallable matter, prohlbited by Eév. St § 3893, as amended [U. S. 
Comp. St. 1901, p. 26^8]. 

tE^. Note.-^Nonmallàble matter, see note to Tlmmons v. United States, 

30 0; a A. 79.] 

2. Same-^Kkowledge. 

Rer. St. § 38a3, as amended [TJ. S. Oomp. St. 1901, p. 2658], describes 
certain nonmallable matter, ànd providés tbat any person who sliall know- 
Ingly deposit, or cause to be deposlted for mailing' or dellvery, ânything de- 
clared by the section to be nonmallable, shall for each offense be flned, on 
conyietjon, or imprlspijçd at hard labor or both/iêtc. Held, that such sec- 
tion was applicable to a corporation organlzed for the purpose of publish- 
ing a newspaper, and that proof of the mailing by such corporation of Its 
neVrspaper, contalMhg pbhoxious matter, was sufflclent to show that the 
corporation had knowlèdge thereof. 

At Law. On demurrer to indictment of défendant corporation un- 
der Rev. St. § 3893, as amended [U. S. Comp. St. 1901, p. 2658]. 

Mr. Rand, for demurrer. 
Mr. Wise, opppsed. 

HOUGH, District Judge. 1. As to the capacity of a corporation 
to commit the crime alleged în this indictment, I see no reason to de- 
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part from United States v. MacAndrews & Forbes Company (C. C.) 
149 Fed. 823. 

2. Under Rev. St. § 3893, as amended [U. S. Comp. St. 1901, p. 
2658], the indictment allèges that the corporation défendant "did 
knowingly deposit and cause to be deposited" in the United States 
mail certain unmailable matter, and that when such deposit was made 
the corporation "well knew the contents of the same." The question 
presented on demurrer is not whether the corporation did as matter 
of fact "knowingly" deposit the publication in the mail, or as matter 
of fact "well know" the contents of the same, but whether it can 
knowingly deposit, and well know the contents of, an obscène news- 
paper. Reading the act under which this indictment is brought in 
conjunction with the statutory construction law (Rev. St. U. S. § 1 
[U. S. Comp. St. 1901, p. 3]), and observing that the, act in question 
was passed subséquent to February 25, 1871, I hâve no doubt that it 
was the intention of Congress to make section 3893 applicable to 
corporations. 

Taking as the measure of the knowledge required in cases like this 
the décisions in Rosen v. U. S., 161 U. S. 29, 16 Sup. Ct. 434, 40 L. 
Ed. 606, and Dunlop v. United States, 165 U. S. 486, 17 Sup. Ct. 375, 
41 L. Ed. 799, it is not to be doubted that, if by corporate act (e. g., 
a vote of the board of directors) the obnoxious publication was di- 
rected to be placed in the mail, knowledge of its contents and knowl- 
edge of the character thereof wpuld be chargeable against the cor- 
poration, even though there was a concensus of opinion on the part 
of the directors that the paper was not of the forbidden character 
(the Rosen Case) ; it being enough that said directors in their offi- 
ciai capacity were aware of the insertion in the newspaper of matter 
obnoxious (in the opinion of court and jury) to the statute (the Dun- 
lop Case). To fasten this species of knowledge upon a corporation 
requires no other or différent kind of légal inference than has long 
been used to justify punitive damages in cases of tort against an in- 
corporated défendant. If a corporation can corporately know that 
an engineer is a habituai drunkard (Cleghorn v. N. Y. Central, etc., 
R. R. Co., 56 N. Y. 44, 15 Am. Rep. 375), it can even more surely 
know the ordinary contents of a newspaper the publication of which 
is its sole reason for existence. 

Of course, the capacity for knowledge and the fact of knowledge 
are quite différent things. The first is a question of law, and must 
décide this demurrer. The second is a mixed question of law and 
fact, and, as applied to this case, its answer will dépend upon the au- 
thority and corporate importance of the human beings responsible 
to the corporation for the réception, publication, and mailing of the 
advertisements hère complained of as unmailable under the statute. 

Let the demurrer be overruled. 
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In re RANDALU 

pistrJct Court, B. D. Pennsylvania. Febniary 19, 1908.) 

No. 2,776. 

1. Bankeuptct—Dischakge— Spécifications of Objection— Disposai,. 

A motion for a bankrupt's diseharge cannot be granted until spécifi- 
cations of objection bave been disposed of. 

2. Same— Eeferbnce— Cestificate of Confobmity. 

Since a référée in banlcruptcy lias no power to décide any question re- 
lating to the bankrupt's disebarge until that subject bas been referred to 
him by the judge, a certiflcate of conformity issued by a référée bç- 
fore spécifications of objection to the bankrupt's dlsCharge had been dis- 
posed of was without authority and would be disregarded. 

3. Same— Spécifications or Objection— Sufficiency. 

Spécifications of objection to a bankrupt's discharge, alleglng that the 
bankrupt had concealed or falled to hâve kept books of account or rec- 
ords from which his flnancial condition might be ascertained, and that 
whlle under examinatlon under oath before the référée he failed to show 
what he had doue wlth money borrovved from his sister-in-law, were 
suffleiently spécifie. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 6, Bankruptcy, 
8 714.] 

4. Same — Vérification- Creditok's Attornet. 

Spécifications of objection to a bankrupt's discharge should be verlfied 
by the objectlng créditer, and not by his counsel, unless some reason is 
given why the oath is not taken by the creditor. 

In Bankruptcy. On motion for discharge and objections thereto. 

Yerkes, Ross & Ross, for bankrupt. 
Henry A. James, for objecting creditor. 

J. B. McPHERSON, District Judge. The hearing upon the bank- 
rupt's pétition for a discharge was fixed by the court for December 
31, 1907, and upon that day a creditor appeared and filed several spéci- 
fications of objection. While they were pending, and also within 10 
days after December 31st — that period after the return day being 
always permitted to elapse in this district before further action on the 
pétition is taken — the référée, probably at the bankrupt's request, 
granted a certificate of conformity, which is now presented as the 
ground for asking that the discharge should be immediately allowed. 
This motion cannot be granted until the spécifications of objection 
hâve been disposed of , and this has not yet been done. Moreover, 
the certificate of conformity was without authority and must be dis-, 
regarded. A référée has no power to décide any question relating to 
the bankrupt's discharge ûntil that subject has been referred to him 
by the judge, and no such order has been made in the case now pending. 

The court is asked also to dismiss the objections as too gênerai, and 
I think the motion should prevail as to the third and fourth spéci- 
fications, and the concluding clause of the second. The first spéci- 
fication, however, and part of the second, are précise enough to call 
for examination by the référée ; 
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"(1) That sala bankrupt con<»alea or failed to haye kept books of account 
or records f rom -which his flnanclal condition ïnight be ascertained." Godshalk 
T. Sterling, 129 Fed. 580, 64 C. C. A. 148. 

"(2) That, while under examinatlon under oath before the référée, he fail- 
ed to show what he did or had done with money whieh he alleged to bave 
borrowed from his sister-in-law, Anna Eodrock Randall. * » * " 

The référée is therefore directed to hear the objections thus quoted, 
and report thereon at his early convettience. 

I note, also, that the spécifications are verified, not by the objecting 
creditor himself, but by his counsel, without explanation of the reason 
why the oath is not taken by the party directly in interest. This is 
contrary to our practice (Re Milgraum & Ost [D. C] 129 Fed. 828) ; 
but, as the bankrupt is apparently content to meet the spécifications in 
their présent form, I shall pass the matter by, merely adding that the 
inaction of the court must not be regarded as équivalent to approval. 



In re WOLF. 

(District Court, E. D. Pennsylvania. February 20, 1908.) 

No. 2,945. 

Bankeuptcy— Discharge— Objections— Lakceny bt Bankbupt. 

Under Bankr. Act July 1, 1898, e. 541, § 14, 30 Stat. 550 [U. S. Comp. 
St. 1301, p. 3427] prescribing the grounds on whlch a bankrupt's discharge 
niay be denied, a creditor cannot procure such déniai, because of the al- 
leged offense of larceny or larceny as bailee committéd by the bankrupt 
against the objecting creditor more than a year before the pétition was 
filed. 

In Bankruptcy. On motion to dismiss spécifications of objection to 
discharge. 

Weaver & Drake, for bankrupt. 

A. E. Peterson, for objecting creditor. 

J. B. McPHERSON, District Judge. The spécifications in question 
are as foUows: 

"(1) That the said Martin D. Wolf, on the llth day of December, 1899, was 
in possession as bailee of 10 barrels of Rosemont whisliy belonging to the 
undersigned, which was to be delivered on demand ; the same having been pur- 
chased on that date by hlm from the said Martin L. Wolf for the sum of $1,- 
007. 

"(2) That demand was made upon the said Martin L. Wolf, bankrupt, for 
the said 10 barrels of Rosemont whisky Maroh 15, 1904, February 21, 1906, 
March 8, 1906, and August 18, 1906, and at divers other times since, and 
many times before, said first-mentioned date; but the said Martin I* Wolf 
bas always failed and refused, and does still fall and refuse, to dellver the 
same or any part thereof. 

"(3) That protestant has been informed and belleves that the said Martin 
II. Wolf has converted the said 10 barrels of Rosemont whisky to his own 
use, for which an indietment Is now pendlng in the court of quarter sessions 
of the peace for the county of Philad.elphla, of October sessions, 1906, No. 391." 

In thèse spécifications the objecting creditor charges the bankrupt 
with the offense of larceny as bailee, committéd at some time between 
March, 1904, and August 18, 1906. Inspection of the indietment re- 
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ferred to shows that the charge therein is larceny ; but for présent pur- 
poses the variance is immaterial. 

The dilemma that confronts the créditer is this : Either (1) his 
daim will not be affected by a discharge, because the debt was created 
by the bankrupt's "fraud, embezzlenient, misappropriation or défalcation 
while acting * * * in any fiduciary capacity" (Act July, 1, 1898, 
c._541, § 17a (4), 30 Stat. 550 [U. S. Comp. St. 1901, p. 3428]), and if 
this is the situation, ajid the debt will not be affected, he has evidently 
lid interèst in the proceeding, and therefore no standing to file objec- 
tions; or (3) his debt will be extinguished by.the discharge, and in 
that event, while hè has a right to file such spécifications as he may see 
proper, he must take eare to présent some objection that is recognized 
by $ection 14 as a vâlid reason for refusing the discharge. That sec- 
tion requires the court to grant the bankrupt's application uniess one or 
mofe of six specified grounds for refusai shâll be made to appear; and 
an examination of thèse statutory grounds will show plainly that none 
of them includes the offense of larceny, or larceny as bailee, committed' 
by a bankrupt against an objecting creditor more than a year before 
the pétition was filed. , . 

The spécifications must therefore be dismissed as insufficient 



In re UNITED STATES GRAPtïITB CO. 

(District CJourt, B. D. Pennsylvania. February 10, 1908.) 

-, No. 2,865. 

BANKEUPToy— Administeation of Estate— Books of Thibd Pehson— Exami- 
nation. 

Where the P. Co. was a party to an Inquiry before a référée In bank- 
ruptcy eoneerning an alleged fraud between the P. Co. and the bankrupt's 
estate, the P. Co., in response to a subpœna for that purpose, was required 
to produce Its minute book, whJeh probably contained entries wlth référ- 
ence to the question under Investigation and to permit an examination 
: thereof by eounsel for tUe; adverse party, 

In Bankruptcy. On certified question of référée. 

I, George M. Rupert, référée as aforesald, do hereby certify that In the 
course of proceedings had before me in the above-statèd matter the follovving 
question arose pertinent to the proceeding: "Whether or not the minute 
book of thé Pennsylvania Graphité Company shoiild be directed to be put 
In the hands of James G. Gordon, Bsq., for examination thereof." And the 
sàld question la certified to the judgë'for his opinion thereon. 

James Gay Gordon, for creditors. 

AleXandër Simpson ^nd Charles H. Edmunds, for Pennsylvania 
' Graphite' Cô.' ' ' 

HOIvLANDj District Jùdge. This is a question certified to the 'court 
by George M. Rupert, Esq.^ référée in the àbove-mentiolied matter. 
The question is whether or hbt the minute book of the Pennsylvania 
Graphite Company should be ;directed to bé put in the hands of-Jatnes 
,G. Gordon, Esq., for an examination thereof. The référée is engàged 
in making inquiry as to an alleged fraud between the Pennsylvania 
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Graphite Company, whose minute boôk is required, and the bankrupt 
estate, and, further, the corporation — the owner of the minute book — 
is also interested in having an order made for security for payment 
of rertt. So that in thèse two questions under investigation, if not in 
the others, the Pennsylvania Graphite Company is a party to this litiga- 
tion, and is required, in response to a subpœna for that purpose, to pro- 
duce such specified books and papers as bear upon the questions in- 
vestigated. When the bock has been produced before the référée, of 
course, counsel, intending to establish certain facts from this minute 
book, is entitled to see it and to^examine its contents for the purpose of 
ascertaining what it contains in relation to the questions at issue. An 
indiscriminate call for a book or paper, which upon its face could in 
ail probability hâve no bearing upon the questions investigated, would 
be improper, and an objection to its examination by counsel for an ad- 
verse party would be sustained; but, where it appears that the book 
•or paper çalled for is so pbviously the document containing the truthful 
information concerning the questions investigated, it is clearly the right 
of counsel to examine the book or paper to see what it discloses as to 
the matters at issue. ' 

In answer to the question certified by the référée, the court difeçts 
that the minute book of the Pennsylvania Graphite Company be pro- 
duced before the référée, and that counsel interested for or against the 
pétition of sale be permitted to examine the same. 



0SB0RNJE3 V. PENNSÏLVANIA E. 00. 
(Circuit Court, E. D. Pennsylvania. February 13, 1908.) 

No. 48. 

1. COSTS— NONEBSIDBNTS— RULE FOB OOSTS— AfFIDAVIT— NeCESSITT FOB, 

Under a United States Circuit Court rule provldlng tliat where plain- 
tiff is not a résident of the district when suit is brought, or, being so, 
afterwards removes from the district, and that In every other case where 
a défendant makes affldavit that he believes the Costs could not be recover- 
ed of plalntlff by attachaient or exécution, a mie for security for costs 
may be entered, etc., a njle for costs on a nonresldent plaintiff, or one 
who has removed from the district after bringing suit, need not be found- 
ed on an àfBdavit 

2. Same— NoNEKSiDENT T&ustee in Bankeuptct— Liàbilitt to Give SEOUitl- 

TY. 

A nonresldent trustée in bankruptey may be required to glve security 
for costs under a rulé provldlng for the entry of a rule for costs on non- 
resldent plaintiffs. 

Rule on Nonresldent for Costs. 

Horace M. Rumsey, for plaintiff. 
John Hampton Barnes, for défendant. 

HOLLAND, District Judge. This is a rule for costs on a nonresl- 
dent plaintifï. He is a trustée in bankruptey residing in the state of 
New Jersey. Two matters of défense to the rule are set up : (1) The 
,rule was not founded on an affidavit ; and (3) the plaintiff is a trustée 
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acting for the creditors of the bankrupt estate, andis not required to 
givesecurity. Ruie 9 in the district provides : i 

"In 'èievy action in wlilch tlie plaliitifE or complainant Is not at tiie time 
of suit brpnglit a résident of the Eastern, district of Pennsyivania, or, belng 
so, atterwards removes from ttie district, and in every otlier case wliere a 
defend,ant, or otlier person for him, sball malie affidavit that lie beiieves tlie 
côsts coùld not be recovered of tlie plaintifC by attachmèbt or exécution, a 
rùle fôr'security for costs may be entered, upon due notice, and in default 
of sueh security being given àt a time designated by the court, judgment of 
nonsuit shall be entered on motion." 

' It ïvill .bé seen by the language of the rule that, while an affidavit 
'is TÇquired in "ail other cases," noneis required where the plaintiflf is 
à nonresident or has removed f rom the district after bringing suit, un- 
less it inay be said that by gênerai practice ail rules to show cause 
çhoiild be supported by affidavit. Mitchell on Motions and RuleS (2d 
Ed.) p; l8, States the rule to be that : 

"Where any duty is made imperatlve on the Other party by statute or raie 
of court, or the settled course of iegal procédure, ôr where Upon the status 
of the proceedings, as shown by the record, the party claims to be entitled 
of rlght to the reilef sought, a rule to show cause may be entered of course 
by the attorney without an ailocatur, and in ail other cases the rule should 
be foundéd iipoh an aflldavit ànd ailowed by thé court." 

In the case at bar, upon the face of the proceeding "as shown by 
the record," the plaintiff is a nonresident, and, if required by .défend- 
ant, must give security for costs. The cases of In re Baird (D. C.) 113 
Fed. 960, and In re Barrett (D, C.) 133 Fed. 363, were both cases where 
suits were being instituted in the district in which the trustée resided, 
and raised an eritirely différent question in each case from the one 
presented hère. Pacific Bank v. Mixter, 114 U. S. 463, 5 Sup. Ct. 944, 
29 ly. Ed. 331, was a case where a receiver of an insolvent national 
bank had been directed to take an appeal to the Suprême Court by the 
Comptroller of the Currency, and it wàs held he Wâs exempted from 
gîving security for costs under the provisions of section 1001 of the Re- 
vised Statutes [U. S. Cqmp. St. 1901, p. !7lè]. Inxase of an adverse 
décision in such cases, this section directs the costs to be paid out of the 
contingent fund of the department under whose direction the prosecu- 
tions were instituted. Where a receiver of a national bank brings a 
suit against stockholders out of his district, it does not appear such 
çosts can be paid out of the contingent fund, and the receiver must give 
security. Platt v. Adriance (C. C.) 90 Fed. 773. 

Notwithstanding the fact that the plaintiff is acting in the capacity 
of a trustée for creditors in bankraptcy, there has been no good rèason 
shown why he should not be required to enter costs. Rule absolute, and; 
■the plaintiff is directed to enter security for costs in the surh of $350. 
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PATTERSON & (X>. v. EOBINSON BROS. 

(Circuit Court, M. D. Pennsylvania. February 3, 190a) 

No. 33, October Term, 1905. 

1. AbBITEATION and AWAED— ÀCTS OF PaETIES— iNEFFECTIVœ Aebitbation. 

Where, as part of à sale of clay works, défendants agreed to take man- 
ufactured pipe on hand at specifled priées aceording to certain grades, and, 
in case of a disagreement as to the grades, arbitrators were to be appointed 
to détermine the matter, any material interférence witb or disposition of 
the pipe by défendants by which au arbitration was rendered inefCective 
would relleve plalntifls ftom the necessity of attempting an arbitration 
as a condition précèdent to their right to sue. 

[Ed. Note. — For casea in point, see Cent Dig. vol. 4, Arbitration and 
Award, § 30.] 

2. Samb— Question ïob Juet. 

Where the évidence of défendants' acts was not such that the court 
could déclare as a matter of law that they absolved the plaintifC from the 
duty to hâve the grades of certain sevrer pipe in question determined 
by arbitration, and there was no request that the court should détermine 
such question as a matter of law, whether such acts were such as to 
render any arbitration attempted ineffiective was properly submitted to 
the jury. 

3. Same— Destbuction ow Pipe— Quantitt. 

Where a contract for the sale of sewer pipe In cotnectlon wlth a clay 
works plant provided for an arbitration to détermine the grade of the 
pipe, plalutiff, whlle entitled to hâve the pipe kept Intact and undisturb- 
ed as It lay at the works, if it was to be appraised by the arbitrators, 
was not relieved of the duty to particlpate In such arbitration by the fact 
that défendants destroyed an Immaterlal part of the pipe whleh by no 
possibility would hâve corne up to the required grades. 

4. Same. 

Where, in a suit on a contract for the sale of certain clay works and 
sewer pipe, défendants relied on provisions for arbitration as to grades 
of the pipe wlth which plaintlffs had not complled, as a défense, the court 
dld not err In modlfylng a request to charge that the burden was on 
défendants to show that the fallure to choose arbitrators was "entirèly" 
the fault of the plaintlffs and not in any way the fault of the défendants, 
by striking the word "entirèly." 

5. CSoBPOEATioNS— Contract Befobe Incoepoeation— Actions — Instbctctions. 

Where, after the sale of clay works and manufactured sewer pipe un- 
der a contract providing for arbitration as to the grade of the pipe, de- 
fendants transferred the plant to a corporation organized by them to oper- 
ate it, and thereafter certain of the correspondenee between. the parties 
was signed by the corporation, and the plaintiff never objected to dealing 
with the corporation instead of the défendants untll at the trial, the court 
properly charged that the jury should regard the notices signed by the 
corporation the same as if they were signed by the défendants. 
^. New TeiaI/— Objections Not Raised at Tbial. 

Where, in a suit on a contract for the sale of clay works and sewer pipe, 
défendants urged as a défense that plaintiff had failed to perform ^n 
arbitration agreement to détermine the grades of the pipe, and plaintifC 
at the trial insisted that. a transfer of the works by défendants to a 
corporation dld not relleve défendants from the provisions of the contract 
with référence to arbitration, but that plaintifC had bèen relieved by 
défendants' acts In destroylng and dlsposing of certaîij, pf the; pipe, 
plaintifC veas not entitled to assert for the first time on an application 
for a new trial that défendants' transfer of the works put it out of their 
power to hâve the pipe appraised; and therefore relieved plaintiff from ttic 
arbitration agreement 
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At Law. Ruie for a new trial. 

T. C. Hippie, for the rule. 
C. La Rtiè Munson, dpposed. 

ARCHBALD, District Judge. Incident to a sale made by the plain- 
tiffs to the'cîefendants of the Lock Haven Clày Works, it was agreed 
by the deferi^^ants that they would take ail the manyfactured pipe on 
hand, payingi a certain price for No^ 1. and another price for No. 2, 
which is of less Value. Thèse are two well-established grades of sewer 
pipe, and cofef everything in thàt line which is Considejred marketable; 
pipe which is néither No. 1 nor No. 2, while sometimes used for farm 
drains and thç like, having no commercial rating. This suit is for the 
price of the pipe so claimed to hâve been sold. The défense is that 
there was none of either of the grades called for; and that whether 
there was or not, in case of a disagreement, was to be left to arbitra- 
tors ; as to which it was specifically proyided in the coiitract of sale 
that, upon a disagreement between the parties as to the grade of the 
pipe, it should be settled,- by each party selecting an arbitrator, and the 
two so chosen appointing a third, whose décision should be final. The 
works were sold in December, 1901, and, the défendants having as- 
sumed possession, the prelinjinary steps were takén to détermine to 
what extent the pipe came up to the standard, but it never got beyond 
that. Each party promptly named one of their own number to repre- 
sent them, who almost immediately ' fell apart as to the quality of 
the pipe, and were equally unable subsequently to agrée upon an um- 
pire. A number of names were suggested, and one man, Mr. C, M. 
Bechtel, was acceptable to both sides, but unfortunately he declined to 
act, not being willing to be drawn into the controversy, and they did 
not get together upon any one afterwards. The jury were instructed 
that, as a condition précèdent to a recovery, it Was necessary that the 
pipe should be appraised in the manner provided by the contract, if it 
was; reasonably possible to accomplish it, and that only in case the plain- 
tiffs made a proper effort to bring this about, and the f allure to secure 
it was not ehargeable to them but to the défendants, could they main- 
tain this action. The verdict was in faVor of the défendants, the jury 
putting it upon the spécifie ground that thèse requirements had not been 
complied with. It is now urged, in avoidance of this conclusion, that 
as an appraisement involved a physical inspection, by breaking up as 
well as disposing of a large quantity of pipe, as it is said they did, the 
défendants disperised with the necessity for it, and made themselves 
li'able without référence to it. , , 

It is no doubt true that any material interférence with or disposi- 
tion of the pipe in the way suggested, by Which an arbitration was 
tépdered inefféctive, would relieve the plaintiiïs from the necessity of 
attempting it. Astrich y,. Insurance Co. (C. C.) 128 Fed. 477 ; Id., 131 
Fed. 13, 65 C. C. A. 251. And there was évidence as to this from 
•vi^hich.the jury could hâve found in the plaintiiïs' favor. But it was 
ïiOt tihdi'sputed, nor was it so preponderating thàt the cûurt could dé- 
clare; them absolved as a matter of , law. Nor was there indeed a re- 
quest that the court should do so. As was thus reeognized, the ques- 
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tion was therèfore for the jury under proper instructions, and the orily 
thing to be considered now is the correctness, in this respect, of the 
charge which was givén. 

It is to be observed," as to this, that not only was the jury told in the 
gênerai charge that if a material part of the pipe was broken up or 
taken away, which would possibly grade up to the required standard, 
the plaintifïs would be reliévçd from the necessity for an arbitration; 
but also, in answer to'the plaintifïs' second point, it was specifically 
declared that, if the défendants intended to rely on the stipulation for 
an arbitration contained in the contract, they had no right to break, 
sell, or ôtherwise disjiose of or remove, the pipe and fittings, or at least 
atiy material part of them, which by any possibility could be regarded 
as within the two grades mentioned, before the same had been duly ap- 
praised and graded, and the quantity of each grade ascertained hy the 
arbitrators provided for; and that, if they did so break or dispose of 
the pipe, they could not avàil themselves of the provision for an arbi- 
tration, at this time, but were liable for as much No. 1 or No. 3 pipe as 
was in the yard at the time of the consummation of the sale, as shoy/n 
by the évidence. While then, on the one hand, the jury were told that 
an arbitration was necessary, as called for bythe contract, and that the 
plaintiffs could not recover unless the provision for it failed without 
fault of theirs ; they were also advised, with equal explicitness, if not 
to the îull extent asked for, that this was not required, if there was a 
breaking up or disposai by the défendants of any material part of the 
pipe, which by any possibility would grade up to the standard specified. 

It is saîd, however, that the plaintifïs' point should hâve been square- 
ly affirmed, without any qualification, a material part of the pipe hav- 
ing to be broken up, according to the charge, in order to relieve the 
plaintifïs from the eiïect of the stipulation ; whereas they were entitled 
to hâve the pipe kept absolutely intact and undisturbed, as it lay at the 
works, if the provision for an appraisement was to be insisted on. 
This is nq doubt true, but the destruction of an immaterial part of it 
would surely be of no conséquence, which is the sensé of the instruc- 
tion, putting it in the alternative. And the same is to be said pi the 
breaking or disposai of pipe that by no possibility would corne up to 
the grades in question. The extrême character of thèse qualifications 
is not to be lest sight of. It may be that they were unnecessary, and 
that the point could hâve been well affirmçd without them. But they 
served to caution the jury, as they were intended, that the breaking up 
or disposai oî an inconsiderable portion of the pipe, or of such of it as 
under no .circumstances could be of any conséquence, was not en,ough 
to avoid the express stipulation for an appraisement. As the whole 
character of the pipe at the works was left open by reason of there be- 
ing no appraisement, it cannot be said that the plaintiffs wer& preju- 
diced by what was so said. Nor was it a begging of the question, nor 
a making of the défendants judges in their own cause, as it is charged, 
even though it may hâve been for the arbitrators to déclare, after an 
inspection of the pipé, as to the character of, each and every part of 
it which the breaking or disposai of any of it to such extent prevented. 
That some pipe had been broken up and spme removed — al though not 
159 î\— 20 
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by the défendants- — was not disputed. But material provisions of a 
contfact are not to be avoided by inconsequentiais, and ynless we are 
prepared to hold that the breaking up or remov?,! of any of the pipe, 
whether material in character or quantity, absolved the. plaintiffs f rom 
the necessity for an appraisement of;it, there can be no just criticism 
pf the caution introduced in thèse instructions. 

But complaint is also made that the plaintiffs' third point was unduly 
qualified. "Défendants having set up the stipulation for , arbitration 
* * * as a défense," as the point suggests, "the burden of proof is 
on them to show by compétent évidence, to the satisfaction of the jury, 
that the f ailure to choose arbitrators was entirely the f ault of the plain- 
tiffs, and not in any way the fault of the, défendants." .Striking out the 
word "entirely," as possibly too strong an expression, this was de- 
clared by the court to be a correct statement of the law. It may be 
that it would hâve been just as well to hâve affirmed the point as it 
stood. But even if that be so, the change could not hâve worked any 
détriment. With this word eliminâted, the jury were still instructed 
that, in order to avail themselves of the stipulation in t[uestion, the de- 
fendants were bound to prove that the f ailure to choose arbitrators was 
not only the fault of the plaintiffs, but not in any way the fault of the 
défendants, which was equally effective. It got before the jury in 
full force that the fault must not be mutual, but be attributable to the 
plaintiffs to the entire absolution of the défendants, which is ail that 
was or coûld be asked, or that is now contended for. 

Nor am I persuaded that any mistake was made as to the instructions 
given with regard to the transf çr of the plant by the défendants to the 
Lock Haven Sewer Pipe Co., which was organized by the défendants to 
run it, and by whom one or two of the communications were sigtied, 
which passed between the parties. The jury were advised that the de- 
dendants could not shift their responsibility, or avoid the stipulation 
with regard to an appraisement, in any such way ; which is of course not 
bbjected to. But complaint is made of the suggestion tb the jury, in an- 
swer to the plaintiffs' fourth point, that they should regard the notices 
signed by the L,ock Haven Sewer Pipe Co. the same as if they had been 
signèd by the défendants. That they were so intended and understood, 
there can be no question. Nor were the plaintiffs in any respect misled 
by them. The only one of any importance in this connection is that of 
March 7, 1903, in which certain parties were nominated to act as the 
third arbitrator. Neither of them was apparently' acceptable to the 
plaintiffs, but, in declining to agrée to them and suggesting others, no 
question was made that the communication did nût corne from the 
proper source. Nor, indeed, as to either of the papers réf erred to was 
it ever objected, except at the trial, that they were sigrt'éd by the Sewer 
Pipe Co. rather than by the défendants, it beingdearly understood by 
everybôdy that the one was the représentative of the other on the 
ground. 

It is said, however, that by the transfer of the works to the Sewer 
Pipe Co. thè défendants put it out of their power to hâve the pipe ap- 
praised, thus doing away with the riecessity for it.i But this is evident- 
ly a mère afterthought. No such contention was made by the plaintiffs 
at the tirrie, and the efforts, such as they were, to agrée upon a third 
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arbitrator, show that they had no such idéa of it. Nor was this posi- 
tion indeed taken at tlie trial, the only point made being, as just stated, 
that the transfer did net relieve the défendants from the provisions of 
the contract with regard to an arbitration, which is altogether différ- 
ent from holding that it was thereby entirely abrogated. 

This is ail that needs to be said in ,disposing of the présent rule. 
The jury having based their verdict on the failure of the plaintiffs to 
make a proper effort to agrée on a third arbitrator, ail other questions 
were thereby eliminated, and the rulings of the court with regard to 
them, whether correct or otherwise, become immaterial. Finding no 
occasion, therefore, for disturbing the verdict, the rule for a new trial 
is discharged. "■■■■ , 



SIMONS V. CITY or EUGENE et al. 

(Circuit Court, D. Oregon. February 24, 1908.) 

No. 3,077. 

1. Mtthicipai. Coepoeations— Contbacts — Patmknt foe Services — Citt's 

Debt Limit, 

Where a city's charter authorized a bond issue for the construc- 
tion of a power plant and lighting System, and the city contracted for 
engineer's services payable out of the proceeds of an authorized issue ot 
bonds for such purpose, it was no objection to the validity of such a con- 
tract that the city's gênerai indebtedness already exceeded the charter 
limlt 

[Ed. Note. — Constltutlonal and statutory limitation of municipal In- 
debtedness, see note to City of Helena t. MUls, 36 C. 0. A. 6.] 

2. Same— Failube to Peovide Funds— Genebal Liability. 

A dty having express authorlty to Issue bonds to defray the cost of 
a lighting and power plant, pursuant to a vote of the taxpayers, em- 
ployed certain engineers to make permanent surveys and to complète 
plans and spécifications for the plant, their services to be pald for out 
of the moneys to be raised by sale of the bonds. The bonds were Issued, 
but were not sold, for want of bidders, whereupon the city resubmitted 
the question of bond issue to the voters wlthout providing for the payment 
of the engineers' services, and, the vote being In the négative, warrants 
were issued to the engineers payable out of the city's gênerai fund. Held, 
that the city was at fault in not pursuing the sale of the bonds under Its 
rightful authorlty acquired by the flrst vote until It had satisfled the de- 
mand of the engineers, and was therefore llable for payment of such de- 
mand out of the gênerai fund. 

In Equity. 

At a spécial élection duly authorized, and held In the city of Eugène on 
September 11, 1905, the question whether the city should be empowered to 
issue city bonds in the amount of $100,000 with which to pay the costs and 
expenses in the purchase or construction and equipment of a complète elec- 
tric light and power plant and System for the city was submitted to the 
qualifled voters of the municipality, and it was dètermined by a majorlty 
vote in favor of the issuance of such bonds. Itater, on October 11, 1905, 
the city oouncil dètermined by resolution, regularly adopted, to cpnstruct an 
electric light and power .plant for the city, and thereupon directed and au- 
thorized its commlttee on flre and water "to cause permanent surveys to be 
made of a proper canal aud t^wer plant therefor, and à right of way for 
a transmission line from such power plant to the city of Eugène; and to 
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«àuse complète plané and speclfleatlons of sald éanal, pow'er plant, ancl trans- 
mission lipe to bemade In, détail as a basls ujion whlcli to call for blds 
for the: construction and building ther^of, * * * to employ ài^ englneer 
or engineers to mate said Surveys, plans, and spécifications, and to expend 
such sums of money therefor as might be necessary and proper to complète 
the same." Pursuant to the authority conferred by virtue of said resolu- 
tions, the commlttee on flre and water, in behalf , of the clty, entered into 
a contract with tbe défendants, Kelsey and Young, whereby the latter agreed 
to màke permanent surveys, aùd complète and detailed worklng plans and 
spécifications, for an entire electrlc light and power plant, Including trans- 
mission Une, for the considération of $2,900, which said sum tbe clty agreed 
to pay to Kelsey and Young, less the sum of $450 which had been paid 
them prior to the consummation oi; the formai contract: It was further 
aigreed that payment should be inàde *ilen suflïcient ■ f unds were realized 
for the purpose from the sale of bonds; It being understood that the clty 
would proceed with ail reasonable dispatch . with the issuance of said bonds 
and the sale and disposai thereof. In due tïme Kelsey and Young performed 
ail the conditions of the contract agreed to be performed upon their part, 
and in récognition thei-eof, and in pay nient for such services, the clty, on 
May 14, 1906, Issued to Kelsey and Young its certain warrants drawn 
against the général fiind 6f the «ity, ag^gating the àmount of the agreed 
considération, namely, $2,450. The contract was entered into in good falth 
by both parties. Subsequently, tô' ^itf on October 80, 1905, the clty ad- 
vertised the sale of bonds so authorized to be issued by vote of the qualifled 
èlectors of the munlcipallty, to bear ititeteét at'ïhe rate ôf 4 per cent, but 
without success — no bids beiijg mçide therefor. Later, on Juhé 2, 1906, the 
clty again submlttèd to the qualifled Vpters the qiiestion of whëther bonds 
should Issue for the contemplktêd improvemeiit, which failed to reeelve a 
màjbrity vote. Kelsey and Young didnotat .any time assent tô the rate 
of Interest afiSxed to the bonds sought to be'sold; nbr dld they consent 
to the second submission of the qtïeéti6n bf isSiiing sueli'bbnds to the vôters. 
Further than thèse efforts, the clty bas made no attempt to dispose of bonds 
for i the purpoSe of obtaining f unds with which to meet its obligation to 
Kelsey and Young. At ail timesi while the transactions between the clty 
and Kelsey and Young were taking place, the city was Indebted in excess of 
$3,000. ^ ■„, _., y ' ^ ■"■ ;' ' ■ 

John M. Pipes and George A. Pipés, for complainant; ■ 
Williams, Wood & L,inthicuni, for Kelsey and Young. 

WOLVERTON, District Jùdge (after statittg the facts as above). 
In viéw of the facts set out in tne foregoing statemetit, the complain- 
ant has sued to enjoin the city of Eugène from Pîiying the warrants 
issued, and the défendants Kelsey and Young ftom pressing payment 
thereof, on the ground that a:t the time of entering into said con- 
tract the irldebtedness of the city bf Eugène was in excess of $3,000. 

It may be premised, as the fact is, that the city ànd the défendants, 
Kelsey and Young, entered into the contract in question in etitirè gbod 
faith, both parties fuUysupposing that monçy woyld be realized in 
du'e time from bonds issued under the authority that the dty had ac- 
quired through' the vote of the qùalified electbrs'df the city; âtid the 
obligation qf the city fullymet în'that way. , It nïay be furthei^ premised 
that the contract, when entered into, was perfeçtly;'vralid, for it çontera- 
plàted that payment should be nrïade out of the spécial fund to be pro- 
vided fpr that purpose, and it coiild make nûdîffe'rence'as tp this 
w'hethef thé _,(iity was^ indebted béyond; its eha'rtëi:^ 'limit .or not,'' So ît 
must resultjif the payment of!the;Warraiitsisto:be.'en|bme4r,tfi,àt, 
sey and Young, without any fault whatever upon their part,' will lose 
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fhe entire considération for their services rendered the city. It should 
be a plain case, well grounded upon sound légal principles and rules, 
to warrant the court in visiting such an injustice upon innocent parties. 

Section 37 of the charter of the city of Eugène inhibits the council 
from in any way creating or contracting an indebtedness which shall 
singly or in the aggregate exceed the sum of $3,000, but with the provi- 
so, "except as in this act otherwise specially provided." Section 95 em- 
powers the city to purchase or construct an electric lighting System for 
iighting the streets and public buildings ; and section 108 authorizes it 
to issue bonds for the purpose of raising money with which to defray the 
costs and expenses of the purchase or construction of such System. But 
it is made a condition that no such bonds shall be issued until the ques- 
tion of their issue, specifying the amount, shall be submitted to a vote 
of the qualified electors of the city, and a majority of the vote be cast in 
favor thereof. Thèse are ail the provisions of the charter afïecting the 
présent controversy that need be referred to. The city, as I must as- 
sume from the record, had proceeded in due accofd with the require- 
ments of the charter in providing the proper fund for meeting thé costs 
and expenses of the contemplated improvements up to the time of en- 
tering into the contract with Kelsey and Young. It had been duly au- 
thorized by a "majority of the qualified electors to issue the appropriate 
amount of bonds," so that the fund, to ail intents and purposes, had 
really b,een provided, and the city was fuUy and duly authorized to 
enter into the contract with Kelsey and Young set out in the statement. 
The bonds never issued, however, and the money was never forthcom- 
ing, so that the city fiinally issued the warrants in controversy against 
the gênerai fund, and the question is, are thèse warrants valid or void ? 
If void, their payment should be enjoined. Otherwise, they should be 
paid in due course. 

It appears that the city, in the first place, was unable to dispose of the 
bonds authorized ; for what especial reason does not appear — possibly 
because the interest they were to bear was too low. At any rate, they 
were not salable. This may not hâve been a fault of the city. In the 
second place, the city resubmitted the question of bond issue for the 
contemplated improvement to the vote of the electors. Thçre is no ex- 
planation as to why it did this. It is not averred, nor is it claimed, that 
the previous authorization was invalid for any purpose. Perhaps it 
was thought that it was good policy so to do. If so, the city council 
should hâve been sure that the obligations and indebtedness theretofore 
incurred with référence to the proposed fund should be paid, before re- 
linquishing its previously acquired authority. It owed this plain duty 
at least to Kelsey and Young, having solemnly contracted to pay them 
out of that fund. When, however, the second vote was taken, aiid re- 
sulted as it did, the council was shom of ail authority further to issue 
bonds with a view to raising money in that way. The case, I am, im- 
pressed, falls within the principle of North Pacific Lumbering and 
Manufacturing Co. v. Eaët Portland, 14 Or. 3, 13 Pac. 4, Little v. City 
of Portland,.2f Or. 235, i37 Pac. 911, and Jones v. City of Portland, 35 
Of. 5l3, 58 Pâc. QBi. ' In the latter case it is.said, the court speaking 
through Mr. Justice Bean : 
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"Whatever confusion there may be in the authorities elsewhere, the hold- 
of thls court Is that, where the expense of improving a street in a city is to 
be pald from a spécial fund to be raised by an assessment on the abuttlng 
property, a fallure of the nmnlcipallty to comply wlth any of the requlre- 
ments of the charter esseutlal to supply such fund, • * • or any un- 
reasonâble delay In enforcing such provisions or coDecting and paying over 
the money, * ♦ * gives the contractor a rlght of action ex delicto agalnst 
the corporation for damages, in which he Is entitled to recover the amount 
due under the contract, wlth interest, notwithstanding a provision in the 
eon tract that he shall loolc for payment only to the spécial fund, and that 
he will not require the municipality, byany légal process or otherwise, to 
pay for the same out of any other fund." 

The cases cited beat a very close analogy to this one, and are control- 
ling, as this court is constrained to adopt the doctrine of the state, it 
having been long in vogue. 

The city of Eugène in the présent controversy was most assuredly 
at fault in not pursuing the sale of bonds under its rightful authority 
acquired by the first vote of the electors of the city until it had at least 
satisfied the demand of Kelsey and Young. Having satisfiéd that, it 
would hâve been at full liberty tô adopt another policy, as it saw fit, and 
no détriment or hurt could hâve corne to the claimarits. There was 
therefore a dereliction of duty on the part of the city as it pertains to 
Kelsey and Young, which rendéred their demand actionable and the 
city liable, so that it must rendér actount out of its genera:l fund. 

The decree of the court will therefore be that the coniplainant's bill 
be dismissed. 



UNITED STATES V. WILLIAMS. 
(District Court, N. D. Alabama, S. D. March 14, 1908.) 

1. Cbiminal Law— Aiding and AbbIting — Cômmon Law. 

A person not falling within the class described in a pénal statute, 
may nevertheless, under the rules of the common law, be charged with 
aiding and abetting another person, embraced in the statute, in the com- 
mission of the crime. 

2. Statues— Pénal Statutes— How Constkued. 

While It is true that it is a well-settled rule of law that pénal statutes 
must be strictly construed, and that before a case can be held to fall 
within a pénal statute it must corne within the letter and splrit of the 
statute, yet If it cornes within the splrit, and also within one reasonable 
interprétation of the letter, of the statute, it is sufficient, evea though 
there may be a literal interprétation that might be put upon the statute 
which would not inelude the case. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Statutes, §§ 322, 
323.] 

8. Cabriebs— Interstate Fbee Pabs ; ob Teambpobtation — Impbopeb Use 
— When Statute Aqaikst Dsing is Violated— Aiding and Abetting. 

Where a common carrier Issued an Interstate free pasa to one of Its 
employés, and said employa delivers said Interstate free pass to a person 
not authorized by the statute to receive or use said pass, and the said 
party does use the same on an Interstate Journey, he violâtes Aet June 
29, 1906, c. 3591, 34 Stat. 584 [U. S. Comp. St. Supp. 1907, p. 892]; and 
the employé delivering to said person eueh pass Is guilty of aiding and 
abetting in said violation, 

(Syllabus by the Court) 
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On Motion to Strike Information. 

O. D. Street, U. S. Atty. 

H. L. Black and D. D. Trimble, for défendant. 

HUNDLEY, District Judge. The défendant is charged, on an in- 
formation filed by the United States attorney, with aiding and abetting 
one Dan Pounds unlawfully to use and travel on an interstate f ree pass 
over and upon the St. Louis & San Francisco Railroad, a corporation, 
between Memphis, in the state of Tennessee, and Birmingham, in the 
state of Alabama. Counsel for défendant moves that the information 
be stricken from the files of this court, and that the défendant be re- 
leased, on the grounds that the information charges no offense against 
the laws of the United States. There are other grounds stated in the 
motion, but this one ground is sufficient to raise any and ail questions 
presented. The constitutionality of the act is not drawn in question 
by this motion. 

The facts as stated in the information as describing the offense are 
that the défendant, Tom Williams, who was an. employé of the said 
railroad company and entitled to receive a pass from said company as 
such employé, did receive the same, which he delivered to the said Dan 
Pounds, who was not entitled under the law to use or receive the said 
pass, but who did use the same by traveling thereon over the said rail- 
road between Memphis, in the state of Tennessee, and Birmingham, 
in the state of Alabama, and that this act of Dan Pounds was in viola- 
tion of section 1 of an act to regulate commerce, approved June 39, 
1906 (34 Stat. 584, c. 3591 [U. S. Comp. St. Supp. 1907, p. 892]), 
prohibiting the use of free transportation by any one over common 
carriers except certain persons enumerated in the act, and that this 
défendant by his said acts aided and abetted said Pounds in the com- 
mission of the offense designated by the statute. 

The first question presented is that the défendant, Tom Williams, 
being an employé of the said railroad company, and being for that 
reason exempt by the terms of the statute from punishment for using 
a free pass or transportation for passengers, is not liable to be pro- 
ceeded against as set out in the information ; that the pass was legally 
issued to him, and he could dispose of it as he pleased without vio- 
lating the statute; in fine, that he does not fall within the purview 
of the statute. A person not falling within the class described in a 
pénal statute may nevertheless, under the rules of the common law, 
be charged, provided (a) he was présent, actually or constructively, 
and aided or abetted another person in the commission of the crime; 
(b) or, being absent, counseled or procured or caused that person to 
commit the crime; (c) or dded him af ter he had committed the 
offense, for example, to escape; If the crime is a misdemeanor, the 
aider or abettor in any one of the three cases above named would 
be a principal, and should be charged as such. If the crime is a fel- 
ony, an aider or abettor would be a principal in the second degree, 
if he was actually or constructively présent when another committed 
the offense, or he would be an accessory before the fact, or after the 
fact, according as the case fell within subdivisions "b" or "c" above. 
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U._ S. V. Van Schaick (C. C.) 134 Fed. 592. The crime in this case 
being a misdemeanor, the défendant is therefore propçfly charged 
■ds a principal with the offense of aiding and abetting in the commis- 
sion of the crime denominated in the statute. 

It is contended, further, for the, défendant, that, it being uncontro- 
yerted that the pass was legally issued to one entitled to receive it, 
it was no offense for another not entitled thereto to use it; in other 
words, that it is no offense for a person to use a pass issued to another, 
provided it was legally issued to that other person. 'That portion 
of the act referred to on which this Jjrosecution is filed is as follows: 

"No common carrier subject to the provisions of this act, shall after Jan- 
uary flrst, nlneteen hundred and seyen, dlrectly or Indirectly, issue or give 
any Interstate free ticket, free pass, or ,f ree transportation for passengers. 
excépt to its employées and their familles, its officers, qgents," etc. "Any 
common carrier vlolating this provision; shall be deemed guilty of a mis- 
demeanor and for each offense, on conviction, shall pay to the United States 
a penalty of not less than one hundred dollars nor more than two thousand 
dollars, and any person, other than the persons excepted in this provision. 
who uses any sueh Interstate free ticket, free pass, or free traîlspbrtatiou, 
shall be subject to a like penalty." 

As I understand it, the argument on behalf of th« motion to strike 
is this : The act prohibits the issuance of interstate free tickets or 
free transportation for passengers to any but employés, etc., and makes 
it an offense for the carrier to issue passes to a person not entitled 
thereto, and provides, further, that "any person, other than the per- 
sons excepted in this provision, who. uses any such interstate free 
ticket, free pass, or free transportation, shall be subject to a like 
penalty"; and it is further argued that the word "such" in this pro- 
vision relates to a pass that may hâve been illegally issued, and since 
the pass upon which Dan Pounds traveled was legally issued to the 
défendant, and only used by Pounds, no offense under the statute 
was committed. The question at issue then résolves itself into the 
following proposition: If , Pounds was guilty of a violation of the 
statute by using the pass delivered torhim by the défendant, Williams, 
for transportation between Memphis and Birmingham, then Williams 
would be guilty of aiding and abetting Pounds in the commission of 
the offense. If, on the other hand, Pounds did not violate the law 
in the use of the pass, then it follows, of : course, that Williams cannot 
be convicted of aiding and abetting, Pounds in the commission of any 
offense. To décide this question it becomes necessary to construe the 
statute in question. Act June 39, 1906, c. 3591, 34 Stat. 584. This 
statute bas not been construed, so far, by any court. 

It is contended by coungel for the défendant that it is a well-settled 
rule of law that pénal statutes are to be construed strictly, and, so 
construing the act in question, there is no offense alleged in the in- 
formation. Numerous authorities are cited to sustain this contention. 
I do not question the correctness of this proposition as a gênerai rule ; 
but it is, however, the object of the construction of pénal as well as 
ail other statutes to asccrtain the truè • législative intent; and while 
the courts will not, on the one hand, apply such statutes to cases which 
are not within the obvions meaning of the language employed by 
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the législative body, even though they be within the mischief intended 
to be remedied, they will not, on tlie other hand, apply the rule of 
strict construction with such technicality as to defeat the purpose of 
ascertaining the true meaning and intent o£ the statute. 36 A. & E. 
Encyc. of E. (2d Ed.) 659. The intention of the législative body must 
govern in the construction of pénal as well as other statutes, and 
they are not to be construed so strictly as to defeat the obvions légis- 
lative intent. United States v. Wiltberger, 5 Wheat. 76, 5 L. Ed. 37 ; 
United States v. Morris, 14 Pet. 464, 10 L. Ed. 543 ; Am. Fur Co. 
V. United States, 3 Pet. 358, 367, 7 L. Ed. 450; United States v. 
Lâcher, 134 U. S. 624, 10 Sup. Ct. 625, 33 L. Ed. 1080. The inten- 
tion of the législative body constitutes the law, and may be as èf- 
fectually manifested by what is necessarily implied as by what is ex- 
pressed. Telegraph Company v. Eyser, 19 Wall. 419, 437, 33 L. Ed. 
43: Ex parte Yarborough, 110 U. S. 651, 658, 4 Sup. Ct. 153, 28 L. 
Ed. 374; McHenry v. Alford, 168 U. S. 651, 673, 18 Sup. Ct. 243, 
42 L. Ed. 614; Great Northern Ry. Co. v. United States (C. C. A.) 
155 Fed. 945. 

After a fuU considération of thèse authorities, I am of the opinion 
that while it is true that, before a case can be held to fall within a 
jienal statute, the case must corne within the letter and spirit of the 
statute, yet if it cornes within the spirit, and also within one reason- 
able interprétation of the letter, of the statute, it is sufficient, although 
there may be a literal construction that might be put upon the statute 
which would not include the case. It is a well-settled rule that courts 
should so construe statutes "as to meet the mischief and advance the 
remedy." What was the mischief to be met by this enactment ? What 
is the spirit and intention of the statute, and what is one reasonable 
interprétation of the letter of the statute? It will not be denied; I 
take it, that the mischief sought to be remedied by the statute is the 
indiscriminate use of free passes or free transportation for passen- 
gers over common carriers. I take it, also, that it will not be denied 
that the spirit and intention of the statute is to punish those common 
carriers who grant free passes or free transportation for passengers 
over their lines in violation of the statute, and also to punish those 
who use any free passes or transportation, except those included with- 
in the exceptions provided by the statute. 

It will be noted that the statute inhibits the issuing or giving "di- 
rectly or indirectly" of any Interstate free ticket, free pass, or free 
transportation for passengers, and the penalty applies with equal 
force to the doing of the act by indirection as it does to a direct vio- 
lation. The statute also makes it a crime for any person, other than 
the persons excepted by the statute, to use any such Interstate free 
ticket, free pass, or free transportation as prescribed by the statute, 
and hence applies with the same force to any person who indirectly 
makes use of free transportation in violation of the statute. To say 
that the inhibition of the statute applies only to a free pass or trans- 
portation that bas been illegally issued is manifestly too narrow and 
technical, and not even in accord with the ruies of good granimar. 
"Such," as hère used, means free "transportation for passengers," 



314 1B9 FBDEBAL REPORTEE. 

as well as a free pass, and is not necessarily limited to an illègally is- 
sued free pass. The statute necessarily means, and in factstates, by 
any reasonable construction, that ail persons who make use of any In- 
terstate free ticket, free pass, or free transportation in common car- 
riers, either "directly or indirectly," shall be liable to the penalty 
prescribed by the statute, unless they are excepted by the terms there- 
of. The évident intention of the statute is to prevent common car- 
riers from transporting certain passengers over their lines from one 
State tô another without the payment of the usual fare, and also to pre- 
vent persons traveling on said common carriers from one state to 
another without paying the usual fare. To give this statute the con- 
struction contended for by counsel for the défendant would practi- 
cally be, to ail intents and purposes, to nullify the force and efïect 
thereof. If a pass or free ticket may be used ad libitum by any one, 
into whose hands it may be placed, provided it was originally issued 
to a person authorized to receive the . same, this would open the 
door to an endless violation of the very spirit and letter of the statute. 
Persons desiring to be transported by common carriers free of charge 
would hâve only to secure the intermediary of an employé thereof, 
to whom a pass could be issued, and then hâve this employé turn it 
over to them. I cannot assent to such an unreasonable construction 
of this statute. 

I am of the opinion, therefore, that when the party, Pounds, used 
the pass and traveled over the St. Louis & San Francisco Railroad 
from Birmingham, Ala., to Memphis, Tenn., for which he had not made 
légal payment, not being exempt from the opération of the law by 
being among the number included therein, he violated the statute, 
and therefore the défendant, Williams, if the facts stated in, the infor- 
mation are proven to be true, would be guilty of aiding and abetting 
the said Pounds in a violation of the law. 

The motion to strike from the files of this court the information 
filed in this cause is therefore overruled. It is so ordered. 

NOTE. — ^After this ruUng by the court, the défendant entered a plea of 
guilty. 



UNITED STATES V. LEIGH. 

(Circuit Court, D. Massachusetts. Jànuary 7, 1908.) 

No. 227 (1,920). 

CtrsTOMS DtJTiES— Ci-ASSiFiCATiON — Entieety — Caed Olothing Packed 
Sbpaeatéi,* fbom Machine. 

In an Importation of carding machines some of the clothlng was packed 
separately ; this clothlng was so made as to fit the différent parts of the 
machines, exeept that a certain amount of cuttlng, stretchlng, etc., would 
be necessary In the final adjustment; It would hâve been Impractlcable 
to Import the machines wlth ail the clothlng attachéd, and It wâs customa- 
ry to pack this part of the clothlng separately. Held, tha.t this clothlng 
was not dutlable separately from the rest of the machines, but that the 
whole apparatus was dutlable as an entlrety at the same rate. 
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2. Same— Importation in Sepabate Packages. 

A machine may be dutiable as an entirety though Imported In separate 
packages and requirlng labor and adjustment to be assembled ; but if, un- 
der the name of adjustment a considérable part of the manufacture of a 
machine takes place, so that the component parts when imported are re- 
lated to the machine as a raw materlal, the raw materlal is dutiable ac- 
cordingly. 

3. Same— Appeal from Général Appeaisebs— Weight Given Opinions ok 

GENERAL APPRAISEES. 

The opinions of experts like General Appraisers, who are especlally 
familiar with such controversies, should in close cases be given consid- 
érable weight by the courts in reviewing décisions of the Board of General 
Appraisers, upon controversies like that above stated. 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,490 (T. D. 27,760), reversing the as- 
sessment of duty by the collector of customs at the port of Boston on 
importations by Evan Arthur Leigh. 

W. K. Richardson (Asa P. French, U. S. Atty., on the brief), for 
the United States. 

Everit Brown, for the importer. 

LOWELL, Circuit Judge. This is an appeal from the décision of 
the Board of General Appraisers holding certain card clothing dutiable 
under paragraph 193 of the schedule rather than under paragraph 146. 
The paragraphs are as foUows : 

"146. Card-clothing manufactured from tempered steel wire, forty-flve cents 
per square foot ; ail other, twenty cents per square foot.'' Act July 24, 1897, 
c. 11, § 1, Schedule C, 30 Stat. 162 [U. S. Comp. St. 1901, p. 1640]. 

"193. Articles or wares not specially provided for in this act eomposed whol- 
ly or in part of iron, steel, lead, copper, nickel, pewter, zinc, gold, silver, pla- 
tinum, aluminum or other métal and whether partly or whoUy manufactured, 
forty five per centum ad valorem." 

For the history of thèse provisions, see Act March 3, 1883, c. 121, 
Schedule N, 22 Stat. 511, 501 ; Act Oct. 1, 1890, c. 1244, Schedule C, 
pars. 159, 215, 26 Stat. 578, 582 ; Act Aug. 27, 1894, c. 349, Schedule 
C, pars. 132, 177, 28 Stat. 518, 520 ; Act July 24, 1897, c. 11, § 1, 
Schedule C, 30 Stat. 162, 167 [U. S. Comp. St. 1901, pp. 1640, 1645]. 

The United States contends that the importation was dutiable as 
card clothing under paragraph 146 ; the importera contend that it was 
an intégral part of the carding machines. Thèse machines, as both 
parties agrée, are dutiable under paragraph 193 as articles not special- 
ly provided for eomposed wholly or in part of iron pr steel. 

Leigh imported by the same steamer four carding machines made 
of métal and wood, and some card clothing. A part of the latter was 
intended for the cylinders and dofïers of the four machines, and a part 
for uses unconnected with thèse machines. Separated parts of the ma- 
chines, other than the importation in question, were imported in sepa- 
rate packages. Each entire machine (except the card clothing hère in 
question) had been assenibled in England before shipping. With the 
exception of the card clothing the machines were made by the same 
manufacturer. The clothing was made by another concern ; a part of 
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it was eut in Europe, and was there attached to the rollers or flats of 
the carding machines, and was imported in this condition. As both 
parties admit, this part of the clothing of the machines was dutiable 
as part of the machine itself under paragraph 193. The clothing hère 
in question, intended for use on the cylinders and dofïers'of the Same 
machines, was made in strips having the same width throughout ; the 
strips were made long énough to cover the cyUnders and doffers re- 
spectively. The strips were packed in tin boxes, each of which held 
clothing sufficient for the cylinders and doffers of several machines. 
The importer's order for the whole machine, and for ail its card cloth- 
ing, was given at the same time. Sometimes he ordered the card 
clothing directly from its manufacturer, and sometimes through the 
manufacturer of the machine. The clothing used on the cylinder was 
not precisely like that used on the doffer. In order to make either the 
card clothing or the carding machines available for use in manufac- 
ture, the clothing for the cylinders and doffers must be unrolled from 
the boxes which hold it ; it must be stretched and wound spirally upon 
the cylinders and doffers, and must be attached thereto. In order to 
fit the clothing accurately to a cylinder or dofïer, so that the spiral 
winding shall cover every part of its surface and no more, the clothing 
must be eut, though the waste is small. The government admits that. 
if the clothing hère in question had been attached to the cylinders and 
doffers befOre importation, and had been imported thus attached, such 
clothing would be dutiable under paragraph 193, according to the con- 
tention of the importer. This arrangement would tend to injure the 
clothing by the pressure and jarring of the heavy cylinder during 
transportation. Carding machines and their clothing are commonly 
shipped from place to place in this country in separate packages, sub- 
stantially as in this importation. On the other hand, the importer 
concèdes that card clothing imported like that hère in question, un- 
accompanied by the machines on which it is to be placed, is dutiable 
under paragraph 146, as contended by the government. 

In support of its contention, the United States urges : (1) That the 
clothing was not made by the manufacturer of tbe rest of the machine. 
But ail the clothing was the product of the same manufacturer, and 
there is no dispute that the part of it which was attached in Europe to 
the rollers and flats is dutiable as part of the machine. (2) That the 
clothing was imported in a separate package. This is true of the parts 
of the machine generally. Yet thèse parts, though separated in impor- 
tation, are admitted to be dutiable as parts of a complète machine. (3) 
That the card clothing might hâve been used upon another machine 
rather than upon that imported with it. But this argument applies to 
the nuts and bolts and some of the simpler parts of a machine which is 
dutiable as an entity. (4) That card clothing like this importation is 
kept in stock by this importer, and is sold by him without référence 
to the importation of any machine. The argument has weight, but is 
not conclusive. (5) That a décision against the United States would 
open the door to fraud, although fraud is not suggested in the case at 
bar. But the argument works both ways. If the rate of duty on a 
completed machine is higher than that upon card clothing, as appears 
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sometimes to be the case, the United States would be the gainer by the 
opinion f rom which it has hère appealed. (6) That a considérable 
amount of adjustment, including a cutting of the fabric, must be ac- 
complished in this country before the card clothing is attached to the 
cylinder and doffer fit for use. The question is one of degree, and hère 
it is a close one. A machine which is dutiable as a whole may yet be 
imported in separate packages. To assemble the machine after impor- 
tation requires some labor and adjustment. If the adjustment is small, 
the need of it does not make the several parts of the machine dutiable 
separately rather than as intégral parts of a finished machine. But if, 
under the name of adjustment, a considérable part of the manufacture 
of the machine takes place in this country, so that the component parts, 
when imported, are related to the completed machine as raw mater ial, 
that raw material is dutiable accordingly, - 

The Circuit Court sits to review the décisions of the Board of Gen- 
eral Appraisers. It is vested with authority to reverse the décision of 
the board if, in the opinion of the court, the board has erred in law 
or in fact. Where the case is a close one, and the décision of it dé- 
pends Upon the différence between the adjustment of a machine alfeady 
finished and -the last stages in the manufacture of the same machine,' 
considérable weight should be attached by this court to the opinion df 
experts like the General Appraisers, who are especially familiar with 
this kînd of controversy. Upon the whole, I am not disposed to over- 
rule the board by holding that the card clothing imported after atta:ch- 
ment to the flats and rollers of a earding machine is part of a machine 
finished abroad, while the card clothing imported in lengths eut to suit 
the cylinders and doffers of the same machine, but unattached theteto, 
forms no part of the 'machine, but is dutiable as an independent ar- 
ticle. 

The décision of the Board of United States General Appraisers is af- 
firmed. 



In re VOGT. 

(IMstrlet Court, E. D. New York. February 5, 1908.) 

Barkbtjptcy— FuNDS IN TfflE Hands of Recbiveb— Payment to Trustée. 

It being Impossible, on a motion by a trustée for an order directlng a 
recelver In bankniptcytô pay over money In hls hands, to détermine the 
validity of certain mortgages or to pass on the question whether any 
claims hâve been proved before the référée, either as gênerai or secnired 
cl^ims, with référence to the fund, on ,affldavits, or to settle questions of 
, title, if any were raised, the trustée belng required to particlpate in fur- 
' ther Utigatlon with référence to sueh mortgages, the fund may be per- 
mitted to remain in the hands of the recelver untll further proceedlngs 
show what conditions should be attached to any disposition of the fund. 

Francis R. Mullin, for trustée. 
Roger Foster, for Franks. 

CHATFIELD, District Judge. Certain moneys are in the hands of 
the receiver in bankruptcy, and the trustée has made a motion to bave 
thèse moneys turned over to him, inasmuch as litigation with référence 
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to a $8,500 chattel mortgage, whicii was claimed as a lien upon thèse 
funds, has been terminated. Without attempting to interpret the lan- 
guageiof the order under which thèse funds were deposited, it would 
seem that they should be now transferred to the trustée, if anything 
were to be gained by the change of the custody of thèse funds. It is. 
impossible upon a motion and upon afSdavits to détermine the validity 
of the $3,800 and $2,000 mortgages, or to pass upon the question 
whether any claims hâve been proven before the référée, either as gên- 
erai or secured claims, with référence to the fund, or to settle questions 
of title, if such are raised. 

It is apparently shown by the papers that the $^,000 mortgage has 
been satisfied of record. The trustée must either bring the appropriate 
action to set agide the $3,800 mortgage, and the necessary litigation 
with référence to the $3,000 mortgage must be instituted by the cred- 
itor, if the vaUdity of that mortgage can be restored, ùt else the mat- 
tpv of thèse claims must be brought into this court by some proceed- 
ing under the bankruptcy law on behalf of the creditors who claim 
them. A détermination of the validity of thèse liens would raise issues 
which cannot be determined on a motion of this character, and until 
a claim is put forward in çome guise provided by the bankruptcy law. 
no motion to expunge it can be made. The référée in bankruptcy to 
whom the case was originally referred is long since deceased, and no 
order appears upon the record referring the matter to any other réf- 
érée. Without definitely pasging upon this motion, it would seem that 
the custody of the fund might as wp-ll remain in its présent condition 
until further proceedings çan be had. 

The motion will therefore be denied, without prej.udiçe to renewal, 
or to further application to this court in any way tljat either party 
may be advised. 



LOOSB et al. y. HARTFORD PULP PLASTBR CORPORATION et aL 
(Circuit Court, D. Connectieut February 1, 1908.) 
Na 1,247. ■ , ;,,,.> „ .■ 

1. CoNTBACTS— Actions to Bnfoece— EQDiTT7-ADE9trATB Eemedt at IiAW. 

An action at law cannot be maintamedi to charge, a défendant with lia- 
blllty because of hls assumption of a contractto which he was not a par- 
ty, and a suit to enforce such liabillty, is cognizable In equlty. 

2. Courts— JrBisDicTioN of Fedeeal Ci>uBïs— DivEBSitr op Oitizenship. 

A fédéral court has jurisdiction on the groun^ of dlversîty of cltlzen- 
shlp where the parties dèslgnated In the blll as plalntlfCs and défendants 
are respectivèly cltlzens of dlfféreiit States, àind nothlng appears from the 
blll which requires thelr rearrangement. 

[Ed. Note.— For cases In point, see Cent. Dlg. voî^ 13, Courts, § 835. 
Diverse cltlzenship as a ground of fédéral Jujlsdlctloti, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 a O. A. 298.] 

In Equity. On demurrer to bill. 

Hobinson & Robinson, for plaintiffs. ,. , ,^ 

H. E. Hart and E. L. Smith, for def encîants. 
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NOYES j Circuit Judge. While the first ground of the demurrer is 
very broad, the question raised undér it is whether the plaintiffs hâve 
an adéquate remedy at law 'and so cannot resort to equity. The bill is 
apparently framed upon différent théories of liability. There is an 
évident désire to hold the défendant corporation in one way if it should 
not be liable in another. Still, considering the allégations as a whole, 
I think they should be treated as stating a cause of action based upon 
an agreement by the défendant corporation to assume the obligations 
of the défendants Hills and Jackson under their contract with the 
plaintiffs. The plaintiiïs could not obtain the benefit of this agreement 
at law, but they could in equity. Goodyear Shoe Machinery Co. v. 
Dancel, 119 Fed. 692, 56 C. C. A. 300; Dancel v. Goodyear Shoe 
Machinery Co., 144 Fed. 679, 75 C. C. A. 481. 

The second ground of demurrer is want of the necessary diversity of 
citizenship. The parties designated as plaintiffs and défendants in the 
record are, however, respectively citizens of différent states, and noth- 
ing is shown in the bill which requires the court to rearrange them and 
oust itself of jurisdiction. 

The third ground of demurrer is based upon the statute of frauds. 
But it does not appear that the promise referred to was not in writing. 

The demurrer to the bill is overruled. 



BUFPALO MILLING CO. v. LEWISBURG DAIRT CO. 

(District Court, M. D. Pennsylvanla. Tebruary 21, 1908.) 

No. 975. 

1. BANKBUPTOT— INVOIUNTAET FeOGEEDINGS— PAETNERSHIP. 

To sustain proceedings iu involuntary banljruptcy against one as part- 
ner, a partnership In f act must be sliown. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 6, Banliruptcy, §§ 51- 
53.] 

2. Samb—Insolvenct— Question fob Juet. 

As respondent In proceedings iu Involuntary banlcruptcy is entitled to 
go to the jury upon everything affectlng the question of hls solvency, 
where a détermination of an issue whether he was a partner as charged 
décides the question of hls solvency, such issue must be submitted to a 
jury. 

Philip B. Liîin and George B. Riemensnyder, for petitioner. 
Andrew A. Leiser, for W. H. Coldren. 

ARCHE ALD, District Judge. It is denied by W. H. Coldren, the 
respondent, that he ever was a partner in the Lewisburg Dairy Com- 
pany as charged, on the strength of which, also, he asserts his solvency 
and demands a jury trial. A partnership in fact, must of course, be 
shown. In re Beckwith & Co., 12 Am. Bankr. Rep. 453, 130 Fed. 475. 
But the évidence on the part of the petitioners, while disputed, is suf- 
ficient to establish it, if believed; and if the case was to rest hère I 
should be compelled to find in their favor. But, if the respondent was 
a partner, it is admittedly décisive of the question of his solvency, and^ 



320 159 FBDERAJj EEBOETER* 1 ; ;;. i,. 

?is he isejititled to go to the jury upon everything which affects or en- 
ters into that, the question o£ partftership raust be kept opeh for their 
considération, Schloss v. Strellow (C. C A.) 156 Fed. 663. It is true 
that this does not put the parties exactly on an equality ; the petitioners 
bçing concluded if it should be found that he was not a partner, but 
the respondent not being reciprocally bpund by its bçing decided that 
he was. But that is the law as laid down in the case just cited, and 
theje is nothing to be done, therefore, at this time, but to refuse to 
dismiss the proceedings on the issue made by the déniai of the respond» 
ent that he was a, partner and thereupon send thecaseto a jury on the 
question of bis insolvency., 
And it is so ordered. 



JOHN A. PATEESON & CO. V. UNITE3D STATES. 

(Circuit Court, S. D. New îork. November 2'9, 1Ô07.) 

No. 5,029. . 

CtrsTOMs DuTiEs— Classification— HoESEHAiB BbÀids-^Similitdde — "Silk 
Bbaids." , 

Horsebair bralds are dutlable uu'dçr tariiï Act July 24, 1897, c 11, 1 1, 
Schedule L, par. 390, 30 Stat. 18T [Ù. S. Cdmp. Sti 1901, p. 1670J, as "silk 
braids" by similitude. 

On Application for Review of a Décision by the Board of United 
States Général Appraisers. , v / 

Everit Brown, for the importers. • ^, 
J. Osgood iSrichoïs, Asst. U. S.. Atty. 

MARTIN, District Judge. The importations in: question consîsting 
■of horsehair braids were clasbijSed for duty by the cpllector df the port 
as "silk braids" by similitude undef'paragraph 390 àhd section''?, Tariiï 
Act July 24, 1897, 30 Stat. 187,* 205 [U. S. Côiitipl St. 1901, pp 1670, 
1693], and are claimed by the importers to be dutiable by similitude un- 
der paragraph 409, relating to hat bi-àids composétiof straw, chip, grass, 
etc., and said section 7, or, altemati vely,, dutiable, under section 6 as 
unenumerated manufactured articles.i ;' ; 

It was stated in argument that this case was made up undér an ar- 
rangement between the importer and the collector to the effect that the 
question inyblved herein should be;settled by ^the ^Jjrcnit, Court of.Ap- 
peals to" gbvern the future action pf, the collector. Hence I affirm 
the décision of the Board of General Appraisers witliout spécial con- 
sidération of the case. . 
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BTRNE y. JONES et al. 

(Circuit Court of Appeals, Eightli Circuit. March 3, 1908.) 

No. 2,586. 

L ÏKUSTS— Trustée mat Puechase Dibectlt of the Cestxii Que Tbust upon 

FCLL DiSCLOSUBE. 

A trustée or an agent may purchase the trust property directly from 
his cestui que trust sui juris, or principal, on condition that tlie latter 
Intends that the former shall buy, that the former diseloses to the latter, 
before the contract Is made, every fact he bas learned in his flduciary 
relation which is materlal to the sale, that he exercises the utmost good 
faith, that no advantage is talien by misrepresentation, concealment of, 
or omission to diselose, Important Information gained as trustée or agent, 
aud that the en tire transaction Is fair and open. 

[Ed. Note. — For cases in pint, see Cent Dig. vol. 47, Trusts, i 331.] 

2. Same— Teustee's Puechase of Cestui Que Tbust Voidable fob Omission 

TO Disclose Materiàl Pact. 

But the foregolng condition Is Inexorable. 

Any omission by the trustée or agent to disclose any fact materlal 
to the sale learned by him as trustée, any materiàl misrepresentation, 
concealment, or other disregard of the condition renders the sale and 
the contract for It voidable, at the élection of the cestui que trust or 
principal. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 331.] 

3. Same— Facts — Conclusions. 

A trustée, residing in Arkansas to hold and sell land situated in that 
State and in Texas for himself and a cestui que trust residing In Massa- 
chusetts, sold a right of way to a railroad company for $725, and without 
diselosing thèse facts bought the Interest of his cestui que trust for $7,500. 

Held: The contract of sale was voidable at the élection of the cestui 
que trust. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 47, Trusts, § 331.] 
é. Bquitt— Peactice— Settlement or Account befobe Decbee of Sale Pbe- 

FEBBED. 

Where an accounting and a sale of property are required, a settlement 
of the account and a détermination of the extent of the rights of the 
parties in the property under an Interlocutory decree before the final 
decree of sale is made is préférable in ordinary cases to a decree of sale 
before the accounting, because In that way parties may hâve the beneflt 
of a Ijnowledge of the extent of their interests before the sale, and because 
this course permits the review by a single appeal of questions which two 
appeals are necessary to challenge when the decree of sale précèdes the 
settlement of the accounting. 

5. Same— A Coubt of Equitt has Poweb to Sell and Convey Land Betond 
ITS Jueisdiction, to Exécute a Tbust ob Enfoece a Contbact. 

A court of chancery has plenary power to afCect the title to real estate 
beyond Its Jurlsdiction by a sale and conveyance thereof by its master iu 
suits to exécute trusts, to undo frauds and to enforce contracts regarding 
such real estate, whenever It has acqulred jurlsdiction of the persons of 
the parties interested in the real estate, because equlty acts through the 
person, 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the West- 
ern District of Arkansas. 

For opinion below, see 149 Fed. 457. 
159 F.— 21 
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L,. A. Byrne, pro se (W. H. Arnold, on the brief), for appellant. 
Wm. V. Tompkins (Thos. C. McRae, on the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. On June 3, 1892, Erastus Jones of 
Worcester county, Mass., made a contract with L,. A. Byrne, of Tex- 
arkana in the state of Arkansas, concerning a tract of about 3,600 
acres of land situated in the states of Arkansas and Texas, to the ef- 
fect that Byrne, who was an attorney at law, and who held defective 
titles to the land upon which Jones had vendors' liens for $6,117.42, 
should, without charge for his services, clear the titles to the land, 
prépare it for market, sell it as opportunity ofïered, apply the pro- 
ceeds fîrst to the payment of the expenses of clearing the title and 
preparing the property for market, second, to the payment of the 
amount owing Jones, and that the remainder of the land, or of its 
proceeds, should be owned by them equally. The larger part of the 
lands were in Arkansas, the titles of Byrne and Jones to the Arkansas 
land were tax titles, and they owned only an undivided interest in the 
lands in Texas. Under this agreement Byrne conducted about 16 
lawsuits, purchased some outstanding claims, plaiced some tenants on 
the land to acquire title thereto by possession under the two years' stat- 
ute of limitations of Arkansas, erected some small houses, cleared 
and fenced some of the land, paid some taxes, sold a right of way 
over some of the land for $725, and 320 acres of the real estate for 
$880, between June 2, 1893, and March 38, 1905. On the latter day 
he accepted an offer made by Jones to sell to him his interest in the 
lands for $7,500, and on the same day, or within two or three days 
thereafter, he made a contract with the défendants Heilbron, Wade, 
and Stribling to sell them about 1,600 acres of the real estate in con- 
sidération that they would furnish the $7,500 to purchase the interest 
of Jones. Within a few days after this contract was made Jones ex- 
hibited his bill in the court below to set aside thèse contracts on the 
ground that Byrne had induced him to make his offer to sell for $7,500 
by withholding material information, which he had acquired while 
he was acting in a fiduciary capacity, relative to the management, 
condition, and value of the land. The défendants Heilbron, Wade, 
and Stribling answered that they made their alleged contract of 
purchase from Byrne in good faith, that they agreed to pay the fuU 
value of the land, that they had rescinded that agreement because 
they did not care to incur expense in defending it, and they dis- 
claimed ail interest in the property. Byrne denied that he had with- 
held any information to which Jones was entitled, and averred that 
he had tendered the $7,500, and that his contract of purchase was 
valid, and he filed a cross-bill to enforce spécifie performance of it. 
After the évidence had been taken and a final hearing had been had, 
the court rendered a decree by which it dismissed the cross-bill, 
dismissed without préjudice the suit so far as it related to the land 
in Texas, directed an immédiate sale of the land in Arkansas and 
the return of the proceeds thereof to the court, and appointed a 
master to take and state an account of the expenses incurred and 
the moneys received under the contract of 1892, and Byrne appealed. 



BTBNE V. JONES. 323 

The first question is, was Byrne entitled to a spécifie performance 
of his contract of purchase of March, 1905 ? for an affirmative answer 
to that question avoids ail others. The answer to it is conditioned 
by the relation of the parties to each other under the contract of 1892, 
and by the nature of the disclosure which Byrne made to Jones of 
the management, condition, and value of the property before that 
contract was made. For wise reasons of public policy, the law per- 
emptorily forbids every one who, in a fiduciary relation, has acquired 
information concerning, or interest in, the property or the business 
of his correlate, to use that knowledge or interest, or to take advantage 
of his correlate's ignorance in the matter, to the détriment of the 
latter, or for his own benefit. Trice v. Comstock, 57 C. C. A. 646, 
649, 131 Fed. 620, 623, and cases there cited. A trustée or an agent 
may purchase the trust property directly from his cestui que trust 
sui juris, or principal, on condition that the latter intends that the 
former shall buy, that the former discloses to the latter, before the 
contract is made, every fact he has learned in his fiduciary relation 
which is material to the sale, that he exercises the utmost good faith, 
that no advantage is taken by misrepresentation, concealment of, 
or omission to disclose, important mformation gained as trustée or 
agent, and that the entire transaction is fair and open. Michoud 
v. Girod, 4 How. 555, 11 L. Ed. 1076 ; Brown v. Cowell, 116 Mass. 
461, 465; Mills v. Mills (C. C.) 63 Fed. 511; Steinbeck v. Bon 
Homme Mining Co., 81 C. C. A. 441, 447, 152 Fed. 333, 339. But 
the condition is inexorable. Any omission by the trustée or agent 
to disclose any fact material to the sale learned by him as trustée or 
agent, any material misrepresentation, concealment, or other disregard 
of this condition, renders the sale and the contract for it voidable at 
the élection of the cestui que trust or principal. Beach on Trusts and 
Trustées, § 518; Saunders v. Richard, 35 Fia. 28, 16 South. 679; 
Cornish v. Johns, 74 Ark. 231, 240, 85 S. W. 764 ; Thweatt v. Free- 
man, 73 Ark. 675, 580, 84 S. W. 720; Coles v. Trecothick, 9 Vesey, 
Jr., 234, 246 ; 2 Pomeroy's Equity Jurisprudence, § 958. 

In 1899 Byrne collected $725 for a railroad right of way over 
some of thèse lands, and in answer to a request from Jones for a 
statement of his transactions he made an account, probably about 
May, 1903, in which he set forth a sale of 80 acres for $240, a collection 
of $122.45 rent, the expenditure of $451 for improvements on the 
land, and showed a balance due him of $123.55, but he did not charge 
himself with the $725, which would hâve changed the balance of 
this account from $123.55 in his favor to $651.45 against him. On 
December 6, 1904, he had offered $5,000 for Jones' interest in the 
property, and Bemis, the agent of Jones, had asked him for a state- 
ment in détail of the expenses and receipts on account of the land 
"before going any further in the matter." In answer to this. request 
Byrne sent a statement of account in a letter of that date which opens 
with thèse words: 

"Enclosed you will find a statement of expenditures and recelpta on the 
Byrne-Jones land as expended by me, which statemeat was requested In your 
letter of récent date." 
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This statement, which purported to set forth the expenditures and 
receipts from 1893 to December 6, 1904, with the exception of the 
taxes from 1893 to 1899 which had been paid by Jones, shows a balance 
in favor of Byrne of $487.09, but contains no mention of the $725 
which would hâve changed the resuit to a balance of $237.91 against 
him. On December 24, 1904, Byrne wrote that he knew that this 
statement was correct. He never disclosed, and Jones and his agent 
Bemis were ignorant until after this suit was commenced, that he had 
sold this right of way or that he had collected anything on account 
of it. The sale of the right of way and the collection of the com- 
pensation for it were facts material to a détermination of the interest 
of Jones in the property, because they entitled him to at least $362.50 
and interest more in cash than would hâve been due him in the absence 
of thèse facts, and their effect otherwise upon the value of the land 
could only be determined by an examination of its condition in the 
light of a knowledge of them. The right of way might hâve depre- 
ciated, and it might hâve enhanced the value of the property, and the 
cestui que trust was entitled to know of its existence and to estimate 
for himself its effect before he made this contract of sale of his int- 
erest in the land. Byrne's omission to disclose thèse facts in the 
statement of account demanded and furnished as the basis of a con- 
templated sale of the interest of Jones reduced the proof of his good 
faith far below that uberrima fides which is requisite to sustain a pur- 
chase of the trust property by a trustée from his cestui que trust. It 
was fatal to the contract of 1905, and there was no error in the 
dismissal of the cross-bill that was filed to enforce it. 

The appellant contends that the decree for the sale of the land by 
the master and for the distribution of its proceeds is erroneous, be- 
cause the contract of 1893 provided that Byrne should sell it, and 
because Jones and Byrne were joint owners or tenants in common 
of the real estate, and he contends that the property of tenants in 
common may be partitioned but may not be sold. But this is a 
suit to exécute a trust created by the agreement of 1892. A court 
of equity is not required to permit a faithless trustée to continue 
to act according to the terms of the deed or contract which créâtes 
the trust, and where a sale of the property of joint owners, or of 
tenants in common, is requisite or convenient to enforce a violated 
trust, a court of chancery has ample power to decree it. A court 
may appoint its own master as trustée, and may direct him to carry 
out the terms of the trust agreement, or to make such a sale of the 
trust property and such a distribution of the proceeds as it deems 
just and équitable. Quinton v. Neville, 81 C. C. A. 673, 679, 680, 
152 Fed. 879, 885, 886. 

The court below charged the land with interest at the rate of 10 
per cent, per annum upon the original amount of the liens of Jones, 
less the payments made thereon, from December 37, 1889, to the date 
of the decree, and this charge of interest after June 3, 1892, the date 
of the contract, is specified as error. When the contract was made, 
the vendor's liens were represented by 10 promissory notes which 
originally evidenced a debt of $5,350. Some payments had been made 
thereon, and the amount then owing was $6,117.42. A part of thèse 
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liens was secured upon the land in Arkansas, and a part of them upon 
the land in Texas. One of the effects of the agreement of 1892 was 
to charge ail the land in both states in solido with the entire claim 
for $6,117.42, for that contract required ail the proceeds of ail the 
lands to be applied to the payment of this claim before any of it re- 
maining unsold was released from this charge, and to give to the 
trustée Byrne plenary power to sell and convey any of this real es- 
tate frée from ail the liens of Jones. Byrne had taken the title to 
thèse lands subject to thèse liens to secure himself for about $5,000 
which he had become liable to pay on account of his indorsements of 
the obligations of others. The contract provides that the légal title 
to this property shall remain in the name of Byrne ; that he is empow- 
ered to make ail sales thereof, "and in case of sale Erastus Jones will 
relinquish his vendor's lien on that of the land sold" ; that out of the 
proceeds of the sale the expense of clearing the titles and preparing the 
land for market shall fîrst be paid, "3nd : the proceeds arising from the 
sale of said lands shall next be applied to the payment of the balance of 
the purchase money now due Erastus Jones until ail of said purchase 
money is paid" ; that the remainder of the land, or the proceeds thereof, 
shall be owned by Byrne and Jones equally, and that if Byrne shall 
take notes for the purchase price of lands sold they shall be assigned 
to Jones, and the latter shall waive and relinquish his vendor's lien 
under the original notes to the part of the land so sold. Thèse stipu- 
lations about the release and exchange of liens are invoked in argu- 
ment to persuade that the liens of the original notes, and therefore 
the interest at 10 per cent, per annum specified therein, continued 
after this contract of 1892, was made as it did before. It was, how- 
ever, within the competency of thèse parties to release this property 
from the charge of continuing interest from the date of the contract 
and at the same time to préserve the vendor's liens upon the respect- 
ive tracts they charged, or to consolidate them into a single lien upon 
ail the property. They agreed to consolidate them into a single 
lien, and a contract to relieve the property of the continuing interest 
was not less reasonable. The lands with their defective titles were 
of little value to Jones, who lived 1,500 miles distant and seems never 
to hâve seen them, unless the titles could be perfected and the lands 
could be sold without much expense. The perfection of the titles was 
the work of an attorney at law, and the service required was expen- 
sive. Byrne was a lawyer, and he held the titles. What was more 
natural than that Jones should set the interest to accrue on his claim 
against the légal services which Byrne was to render to perfect the 
titles and prépare the property for sale? The writing contains per- 
suasive évidence that this was the agreement of the parties. It con- 
tains a stipulation that, after the expenses of clearing the titles and 
preparing the land for market are paid, the proceeds of the sales of 
it shall next be applied, not to the payment of the balance of the pur- 
chase money and interest, not to the payment of the balance of the 
purchase money that shall then be due, but "to the payment of the 
balance of the purchase money now due Erastus Jones," and that the 
remainder in land, or in money, shall be divided equally between 
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Jones and Byrne. The balance of the purchase money then due 
Erastus Jones was $6,117.43, and that sum, with interest thereon 
at 6 per cent, par annum from the commencement of this suit, is the 
limit of the amount charged against this property on account of the 
purchase money due Jones under the contract of 1892. The objection 
of the appellant to the interest upon this claim from June 2, 1892, until 
April 5, 1905, is sustained. 

The court directs the master to give Byrne no crédit for the ex- 
penses which he incurred in clearing and fencing about 140 acres 
of the land and in building and repairing three houses thereon, and 
to charge him with none of the rents which he derived from the prop- 
erty, and this ruling is specified as error. Byrne testified that it 
was necessary, in order to perfect the tax titles, to take pedal pos- 
session of the land by tenants and to hold it until the statute of limi- 
tations of Arkansas, which was two years, ran against other claim- 
ants, and that for this purpose, and also for the purpose of improv- 
ing the land and obtaining some income from it, he expended, ac- 
cording to his iînal statement, which is found at pages 115 to 119 of 
the printed transcript of the record herein, about $1,100 in clearing 
and fencing the land and erecting and maintaining buildings thereon, 
and also about $500 more than he received back in furnishing teams, 
tools, and provisions to tenants who agreed to repay this money 
from the land, and that he collected $400 rent, so that he expended 
for ail thèse purposes about $1,200 more than he received from the 
rents. The court below disallowed this portion of the account, and 
charged Byrne with the moneys which he had received from the sales 
of the land and had expended in this way, because it found the fact 
that Jones never knew that Byrne was using and never consented to 
his use of the proceeds of the sales for thèse purposes. This finding 
of fact is also challenged, but the évidence upon the issue is conflict- 
ing, there is no clear prépondérance against it, and, under the familiar 
rule that the chancellor's finding of fact prevails unless the record 
clearly discloses a mistake therein, it must be aiîirmed. 

There is, however, another considération which bears with much 
force upon the question of the allowance of this portion of the ac- 
count. It is that thèse improvements may hâve enhanced the value 
of the property, and, although Jones was not aware of them and did 
not consent to them, yet as he has applied for relief to a court of equi- 
ty, the court below may well condition its grant of his prayer by the 
requirement that he who seeks equity shall do equity. If the mar- 
ket value of this property has been enhanced by thèse improvements, 
it is just and équitable that he who made them shall be feimbursed 
to the amount of that increase in value. In the light of this rule the 
master should inquire whether or not the improvements made by 
Byrne hâve increased the market value of the land, and, if they hâve 
done so, should allow to the défendant, as of the date of his report, 
the amount of that increase, not exceeding the différence between the 
amounts expended by Byrne for thèse purposes and the amount of 
the rents he received therefrom. He should also allow to the défend- 
ant the other items charged by him in his statement of account above 
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mentioned which he incurred or paid subséquent to June 2, 1892, and 
interest upon each item at 6 per cent, per annum from the time of its 
payment until the date of the master's report, and he should charge 
him with the amounts he collected for the right of way and from thé 
sales of the land, with like interest to the same time. If the balance of 
Byrne's operating account when it is thus stated is in favor of Byrne, 
it should be paid to him out of the proceeds of the sales before the 
$6,117.42 and interest are paid. If that balance is against Byrne, 
it should be paid to the complainants out of the balance of the pro- 
ceeds of the saies, if any, after the $6,117.42 and interest hâve been 
paid. If the proceeds of the sales are insufRcient to pay the $6,117.42 
and interest, the complainants should recover of Byrne the balance 
of the operating account against him, not exceeding an amount suf- 
ficient to complète the payment to them of the $6,117.42 and interest 
and one-half the unpaid balance, if any, of this operating account 
after the completion of that payment. The master should allow to 
the complainants the amounts paid by Jones for taxes and the other ex- 
penses of clearing the titles and preparing the land for market sub- 
séquent to June 2, 1892, which appear from the record to hâve been 
about $400, with interest on the respective items thereof from the 
dates of their payments to the date of his report, and this amount 
should be paid to the complainants out of the proceeds of the sales 
before the $6,117.42 and interest are paid. Thèse suggestions re- 
garding the account are made out of an abundance of caution, to 
avoid, if possible, another hearing of this case in this court. 

The decree below directs the master to make an immédiate sale 
of the land in Arkansas and to bring the money into court, and the 
inference is that he is to make this sale before the respective rights 
and interests of the parties can be adjudicated by the décision upon 
the exceptions, if any, to the master's report of the accounting. A 
court of chancery has the power to direct a sale of property before 
the accounting in cases which require both, and it is customary 
to do so in winding up insolvent estâtes and in other cases where 
the claimants to the proceeds are numerous, or for other reasons 
an early sale is especially désirable. But in the foreclosure of ordi- 
nary mortgages, the enforcement of private trusts, and the liquidation 
of claims to real estate, where the parties in interest are few and 
are ail before the court, the usual and the préférable practice is to 
enter an interlocutory decree for the accounting, and to withhold 
the decree of sale until the respective interests of the parties hâve 
been fixed by the décision of the court upon the master's account. 
The latter practice is approved because it is bénéficiai to parties 
litigant, and they generally désire to know what their respective 
claims upon and interests in the property are before the sale, to the 
end that they may intelligently bid to protect them, and because the 
opposite practice requires two appeals to review questions which 
may, under this method, be reviewed by one. A decree for a sale 
of spécifie real estate before an accounting is a final decree and a 
subséquent decree of settlement of account is another, while a decree 
for an accounting to be completed before the decree of sale is an 
interlocutory decree which may be reviewed by an appeal from the 
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fihal decree of sale which embodies and follows it. Chase v. Driver, 
34 C. C. A. 668, 672, 93 Fed. 780, 784, and cases there cited. 
, The court below was of the opinion that it had no jurisdiction to 
decree a sale of the land in Texas, and it dismissed the bill so far as 
it related to that property, on the authority of Boyce's Executors 
V. Grundy, 9 Pet. (U. S.) 375, 388, 9 L. Ed. 127. But this is a suit 
against a faithless trustée brought by a cestui que trust to exécute the 
trust. That was a suit brought in Tennessee by a vendee against 
his vendor to rescind a contract concerning lands in Mississippi. The 
court rescinded the agreement. After this rescission it rendered 
a Personal judgment for $2,100 against Robert Boyce, to whom the 
lands in Mississippi had been devised by the vendor in the rescinded 
contract, adjudged the decree for this $3,100 to be a lien upon those 
lands, and that they should be sold by its master to discharge that 
lien. The Suprême Court reversed the decree fixing this lien upon 
the Mississippi lands, and directing their sale upon the ground that 
neither a court of chancery nor a court of law may by its ovim power 
fix liens for the mère personal judgments it renders upon lands be- 
yond its jurisdiction, or subject them to sales to satisfy such judg- 
ments. 

But a court of chancery has plenary power to affect the title to 
real estate beyond its jurisdiction by a sale and conveyance thereof 
by its master or otherwise by its decree in suits to exécute trusts, 
to undo f rauds, and to enf orce contracts regarding such real estate, 
whenever it has acquired jurisdiction of the persons of the parties 
interested therein, for the reason that equity acts through the person. 
In Boyce v. Grundy the Suprême Court well said that the court 
below had no jurisdiction to decree a sale to be made of land lying 
in another State "by a master acting under its own authority." But 
a master directed by the court below to sell the land in Texas in 
the suit in hand will act, not by the authority of that court alone, 
but by the authority of the trust agreement of 1893. That agree- 
ment vested in the trustée, Byrne, the power to sell and convey 
the Texas land, and to apply the proceeds according to its terms, 
ând when Byrne became faithless the court below had plenary power 
to substitute its master for him as trustée and to direct him to exercise 
ail the powers originally vested in Byrne. Byrne is within the ju- 
risdiction of that court, and it may lawfully require him to make 
the sale and conveyance as trustée, or it may appoint its master in 
his place who will be trustée pro hac vice. It may direct him to make 
the sale and conveyance requisite to completely exécute the trust, 
and may require ail the parties to this suit to confirm the title of the 
purchaser by subséquent deed. In cases ôf this nature the court 
is invested with ail the powers of the parties to the agreement of 
trust of whom it has acquired jurisdiction, and it may by its decree 
effect any sale or conveyance of lands beyond its jurisdiction which 
the parties to the suit could make. In Earl of Kildare v. Sir Morrice 
Eustace and Fitzgerald, 1 Vern. 419, it was held that if a trustée 
live in England the Chancellor may enforce the trust although 
the lands lie in Ireland. In Tôlier v. Carteret, 3 Vern. 495, the de- 
fendant pleaded to a bill to foreclose a mortgage that the court was 
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vvithout jurisdiction, because the mortgaged lands were a part of 
the duchy of Normandy and were under the jurisdiction of Guernsey, 
but the court overruled the plea, said that the défendant was served 
with process in England, and that equity acts in personam. In Penn 
V. Lord Baltimore, 1 Vesey, 444, spécifie performance of a contract 
for lands in North America was decreed in England. In Massie 
V. Watts, 6 Cranch (U. S.) 148, 157, 159, 3 E. Ed. 181, Watts brought 
a suit in Kentucky to enforce a trust in lands in Ohio, which had been 
created by an agreement made by Massie to locate the lands for the 
complainant's grantor and by his fraudulent location of them for 
himself . Chief Justice Marshall said : 

"Was this cause, therefore, to be consldered as involving a naked ques- 
tion of title, was it, for example, a contest between Watts and Powell, the 
jurisdiction of the Circuit Court of Kentuclty would not be sustained. But 
where the question changes its character, where the défendant in the original 
action is Ilable to the plaintiff, either in conséquence of contract, or as trustée, 
or as the holder of a légal title acquired by any specles of mala fldes practiced 
on the plaintiff, the priuciples of equity give a court jurisdiction, wherever 
the person may be found, and the circumstance that a question of title may 
be involved in the Inquiry, and may even constitute the cssential point on 
which the case dépends, does not seem sufficient to arrest tliat jurisdiction." 

In Muller v. Dows, 94 U. S. 444, 450, 24 L. Ed. 207, and Mc- 
Elrath V. Pittsburg & Steubenville R. R. Co., 55 Pa. 189, a fore- 
closure and sale in one district of a railroad which extended into 
another was sustained. In the former case the Suprême Court said: 

"The mortgagors hère were within the jurisdiction of the court. So were 
the trustées of the mortgage. It was at the instance of the latter the master 
was orderéd to make the sale. The court might hâve ordered the trustées to 
make it. The mortgagors who were foreclosed were enjoined against claim- 
ing property after the master's sale, and directed to malie a deed to the pur- 
chaser in further assurance. And the court can direct the trustées to make 
a deed to the purchaser in confirmation of the sale. We cannot, therefore. 
déclare void the decree which was made." 

In Riverdale Mills v. Manufacturing Company, 198 U. S, 188, 
194, 197, 35 Sup. Ct. 629, 49 L. Ed. 1008, in a suit in the Northern 
District of Georgia, a sale and conveyance of real estate, the larger 
part of which was situated in Alabama, was made under a decree 
of foreclosure of a trust deed thereon. The title under the decree 
to the property in Alabama was subsequently assailed by a suit in 
chancery in a state court in which the complainant alleged that 
this property was not advertised in the state of Alabama, nor was 
any sale or pretense of sale thereof conducted in that state. The 
United States Circuit Court enjoined the prosecution of that suit 
in the state court. The United States Circuit Court of Appeals 
reversed the order for the injunction. The Suprême Court said: 

"It must also be remembered that the trust deed described the property 
conveyed as situated partly in Georgia and partly in Alabama. The fédéral 
court sitting in Georgia had jurisdiction to foreclose the trust deed," — cited 
Muller V. Dows, supra, and afflrmed the order for the injunction. 

The contract which created the trust and specified its terms in 
the case in hand described the trust property as situated partly in 
Arkansas and partly in Texas, and the court below, which had 
jurisdiction of ail the parties to that contract and of the trust it created. 
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is endowed with ample power to enforce the agreement and to exécute 
the trust by a sale and conveyance of the property in Texas by the 
hands of its master and by requiring the parties to this suit to con- 
firm the title of the purchaser by proper deeds of further assurance. 
The decree below is accordingly reversed, and the case is remanded 
to the Circuit Court with instructions to enter a decree avoiding 
the two contracts of 1905, dismissing the cross-bill, appointing a 
master and directing him to hear évidence, to state and report speed- 
ily the account regarding the receipts and expenditures of the parties 
on account of the trust property upon a basis not inconsistent with 
that indicated in this opinion, and after the exceptions, if any, to 
that report hâve been ruled, then to enter a decree of sale of ail the 
lands described in the contract of 1892 which hâve not been sold 
or lost to the parties, either in one tract, or in such smaller tracts 
as to the court shall seem fit, and to require the complainants and 
the défendant by that decree to make deeds to the purchaser or 
purchasers in confirmation of the master's conveyance or conveyances. 



NEW YORK CENT. & H. R. R. CO. v. PRICE. 

(Circuit Court of Appeals, First Circuit. Jaauary 15, 1908.) 

No. 651. 

1. Courts— Rtjles of Décision— "Dictum." 

Wtienever a question fairly arises in tlie course of a trial, and there Is 
a distinct décision tliereon, tlie eourt's ruling in respect thereto can in no 
sensé be regarded as mère "dictum." 

[M. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 335. 

For other définitions, see Words and Phrases, vol. 3, pp. 2051, 2052. 

Dicta of courts, see note to Union Pac. R. Oo. v. Mason City & Ft. D. R. 
Co., 64 C. Ô. A. 361.] 

2. Raileoads—Fences— State Statutes— Constkuction. 

Rev. Laws Mass. e. 111, § 120, requires railroads to erect and main- 
tain suitable fences on both sides of the entire length of the railroad ex- 
cept at crossings of a public way or any places where the convenient use 
of the road would be thereby obstructed, that the corporation shall also 
construct and maintain sufficient barriers where it is necessary and prac- 
ticable to do so to prevent the entrance of cattle on the road, and in case 
of its neglect shall forfeit not more than $200 for every month during 
which the neglect continues, and that the Suprême Judieial Court shall 
hâve jurisdiction in equity to compel the corporation to comply with the 
provisions, and to prohlblt the crossing of hlghways, or the use of any 
land until the provisions are complied with. Held that, sinee the con- 
struction of such section is a local question, a fédéral court sittlng in 
Massachusetts would accept the construction placed thereon by the Su- 
prême Judieial Court of the state that the duty imposed exists only in 
favor of adjoining owners and occupants, and therefore imposed no lia- 
bllity for failure to fence against children who might be playing near the 
right of way, and thoughtlessly run on the tracks and be injured. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 956, 
957.] 

3. Same— DxjTY TO ExcLUDE Teespassees— Ohildben— Fences. 

Where a chlld ran quickly on defendant's railroad track, and was 
struck and killed without négligence on the part of the railroad company 
lu the opération of the train, the railroad was not négligent In falling to 
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fence Its track to keep the child off Its premlses and prevent It from 
becoming a trespasser. there being no duty, in tbe absence of statute, on 
tbe part of tbe railroad company to build a fence or erect barriers at 
places other than crossings to exclude persons, whether children or 
adults, from Its tracks. 

[Ed. Note.— For cases in point, see Ont. Dlg. vol. 41, Railroads, § 1246.] 

4. Same — Stattjtes — Natuee and Eftect. 

Statutes requirlng railroads to fence tbeir tracks are not declaratory of 
an existing and recognized légal duty, but impose new and further dutles 
essential or important to the safety of the public, the seeurity of passen- 
gers and employés, or the protection of the property of adjoining owners, 
such législation being justifled as an exercise of the state's police power. 

Aldrich, District Judge, dissentlng. 

[Ed. Note.— For cases in point, see Cent. Dlg. vol. 41, Railroads, § 762.] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

George L,. Mayberry and George P. Furber, for plaintiff in error. 
Grenville S. MacFarland (John P. Feeney, on the brief), for défend- 
ant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is a writ of error brought by the 
railroad company to review the rulings of the Circuit Court in an ac- 
tion of tort. The plaintiff's intestate, a boy 6I/2 years old, was playing 
upon an opeh lot in East Boston. The lot adjoined the defendant's 
railroad and was unfenced. The boy struck a plaything so that it 
fell on or near the track, and ran after it upon the defendant's land, 
where he was struck by a freight train, receiving injuries from which, 
after conscious sufïering, he died in four or five hours. The déclara- 
tion charged: 

"That the défendant negligently falled to malntaln a suitable fence along 
its tracks as required by the laws of Massachusetts. That said railroad 
tracks at said place ran at grade by a lot of land where were situated the 
homes of many young children, and where the children were accustomed to 
play. That the said tracks were in other respects so situated with regard to 
said land on whlch children were accustomed to play that the défendant 
knew, or ought to hâve known, that they were a source of peculiar danger 
and inducement to young children in the absence of such a fence as was re- 
quired by law." 

The Massachusetts statute relating to the fencing of railroads is 
found in Revised L,aws of Massachusetts, c. 111, § 130 : 

"Every railroad corporation shall erect and malntain suitable fences, with 
convenient bars, gâtes or openings therein, upon both sides of the entire 
length of its railroad, except at the crossings of a public way or in places 
where the convenient use of the road would be thereby obstructed, and ex- 
cept at places where, and so long as, it is speclally exempted from the duty 
of so doing by the board. Such an exemption granted prior to the flrst day 
of August in the year eighteen hundred and eighty-two shall not be revoked 
except upon new proceedings had under the provisions of this section, notice 
of which shall be given to the corporation Interested, and published once in 
eaeh of three successive weeks In a newspaper published in each county in 
whlch the land is situated. The corporation shall also construet and maln- 
tain sufflcient barriers, where it Is necessary and practlcable so to do, to 
prevent the entrance of cattle upon the road. A corporation which \inrea- 
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Sonably neglects to compiy with the provisions of thîs and the folîowlng 
section shall, (or every sucti negleet, forfeit not more than two hundred dollars . 
for every month during which tlie negleet continues; and the Suprême Ju- 
dicial Court shall hâve jurlsdiction In equity to compel the corporation to 
comply wlth sueh provisions, and, upon such negleet, to restraln and pro- 
hibit It from crossing a highway or town way, or from using any land, untll 
such provisions shall hâve been complied with." 

The railroad company, now plaintiff in error, contends that this stat- 
ute imposed upon the railroad company no duty to the plaintiff's intes- 
tate, and that such duty as is imposed upon the railroad company exists 
only in favor of adjoining owners and occupants. It relies upon Byrnes 
V. Boston & Maine Railroad, 181 Mass. 322, 334, 63 N; Ê. 897, 898, in 
which it vvas said : 

"But the omission to fence does not render a railroad liable except as 
against adjoining owners ; and if a horse escapes from the highway on to 
an unfenced lot, and thence to the railroad where it is Injured, the owner 
cannot recover unless there was reckless or wanton misconduct on the part 
of those In charge of the train." Maynard v. Boston & Maine Railroad, 11-5 
Mass. 458, 15 Am. Rep. 119; McDonnell v. Pittsfleld & North Adams Rail- 
road, 115 Mass. 564; Darling v. Boston & Albany Railroad Company, 121 
Mass. 118. ■■ 

It was aiso said : 

"The object of the statute Is expressed to be to 'prevent the entrance of 
cattle upon the road,' and cases that hâve arisen under it are ail cases of 
this kind." 

The plaintiff in error also cites Morris sey v. Eastern Railroad Com- 
pany, 136 Mass. 377, 30 Am. Rep. 686 ; Sullivan v. Boston & Albany 
-Railroad Company, 156 Mass. 378, 31 k. E. 138; Gay v. Essex Elec- 
tric Street Railway Company, 159 Mass. 338, 3é N. E. 186, 31 L. R. A. 
448, 38 Am. St. Rep. 415; Daniels v. New York & New England 
Railroad Company, 154 Mass. 349, 28 N. E. 383, 13 E. R. A. 248, 36 
Am. St. Rep. 353 ; Dalin v. Worcester Consolidated Street Railwav 
Company, 188 Mass. 344, 74 N. E. 597. 

We cannot escape the force of the case of Byrnes v. Boston & Maine 
Railroad, 181 Mass. 332, 63 N. E. 897, by disregarding as dictum the 
expression "the omission to fence does not render a railroad company 
liable except as against adjoining owners." Assuming that the facts 
were such that no obligation to fence existed under the terms of the 
Massachusetts statute, and that the case so held, nevertheless, as an 
additional reason for its décision, the court construed the statute, and 
held that the obligations imposed by it were solelyin favor of adjoining 
owners. 

Décisions of the Suprême Court déclare the rule : 

"Whenever a question fairly arises in the course of a trial, and there is a 
distinct décision of that question, the ruling of the court in respect thereto 
can, in no just sensé, be called mère dictum." Union Pacific Company v. 
Mason City Company, 199 U. S. 160, 166, 26 Sup. Ct. 19, 50 L. Ed. 134 ; 
Railroad Companies v. Schutte, 103 U. S. 118, 26 L. Ed. 327. 

In Smiley v. Kansas, 196 U. S. 447, 455, 35 Sup. Ct. 289, 390, 49 L. 
Ed. 546, it was said: 

"It is well settled that In cases of this kind the Interprétation placed by 
the highest court of the state upon its statutes is concluslve hère. We ac- 
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«ept the construction given to a state statute by that court. St. Louis, Iron 
Mountain & St. Paul Railway Company v. Paul, 173 U. S. 404, 408, 19 Sup. 
et. 419, 43 L. Ed. 746: Missouri, Kansas & Texas Railway Company v, 
McCann, 174 U. S. 580, 586, 19 Sup. Ct. 755, 43 Li. Ed. 1093; Tullls v. Lake 
Erie & Western Railroad Company, 175 U. S. 848, 20 Sup. Ct. 136, 44 L. Ed. 
192. Nor is It material that the state court ascertalns the meanlng and 
scope of the statute as well as its validity by pursuing a différent rule of 
construction from what we recognize." 

It may be conceded that there is ground for doubt whether the con- 
struction placed upon this statute by the Massachusetts court is not nar- 
rower than its terms require. It would be a reasonable construction 
to say that fences are required not only for the exclusion of cattle and 
for the benefit of adjoining owners, but for a notice and signal of dan- 
ger, and as an obstacle and préventive of harm in urban districts fre- 
quented by children. One of the learned Justices in Williams v. Great 
Western Railway Company, L. R. 9 Excheq. 157, said of a statute im- 
posing a gênerai duty of this character : 

"It is not for us to speculate on what was the précise intention of the 
Législature when they required that there should be a gâte or stile on a 
footpath Crossing on a level. It is sufficient to say that the défendants hâve 
neglected to comply with the enactment. • * * Then can It be Inferred 
wlth reasonable probability that the accident occurred by reason of that nég- 
ligence so as to malse that a question for the juryî" 

See, also, Hayes v. Michigan Central Railroad Company, 111 U. S. 
228, 340, 4 Sup. Ct. 369, 28 L. Ed. 410 ; Baltimore & Potomac Railroad 
Company v. Cumberland, 176 U. S. 232, 20 Sup. Ct. 380, 44 L. Ed. 
447 ; Atchison, T. & S. F. R. R. Co. v. Reesman, 60 Fed. 370, 373, 
9 C. C. A. 20, 23 L. R. A. 768. 

Nevertheless there is a considérable conflict of décision as to the 
proper construction of statutes of this kind, and there are in other 
States décisions supporting the views of the Massachusetts court. We 
find it unnecessary to review thèse décisions, however, since we are of 
the opinion that the construction of the Massachusetts statute is a local 
question upon which we accept the décision of the local court, 

The défendant in error also contends that, even if not required by 
statute to maintain a fence, the défendant below was, upon common- 
law principles, négligent in failing to do so under the conditions proved 
in this case. The contention is that, because children were accustomed 
to play in the vicinity of the railroad tracks, "the défendant was bound 
to anticipate that children will be children," and to take précautions to 
prevent them from thoughtlessly running upon its tracks. 

We think it doubtful if the testimony in this case was sufficient to 
show that the lot upon which the boy was playing, and from which he 
ran upon the tracks, was a playground or a place on which numbers of 
children were accustomed to play. There was évidence that children 
in considérable numbers were in the habit of playing on the railroad 
property and along the tracks ; but examination of the record does not 
show that the testimony was directed to the spécifie proposition that 
considérable numbers of children were in the habit of playing on the 
■unfenced lot, and of coming upon the tracks from this lot, so that the 
railroad company had spécial reason to regard this unfenced lot as an 
accustomed place of ingress for children thoughtlessly trespassing up- 
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on its tracks. Assuming, however, for the présent, the sufficiency of 
the proof to establish the fact that this unfenced lot was a playground 
from which thoughtless children were in the habit of going upon the 
tracks, we hâve still an important question: Did this cast upon the 
railroad company the légal duty of erecting a fence to exclude such 
trespassers from its tracks, and does a failure to erect a fence make the 
railroad company guilty of négligence ? 

It is conceded by the défendant in error that "the Massachusetts rule 
appears to be that a railroad owes no duty to a trespasser, even though 
he be guilty only of a technical trespass, save not to injure him by wan- 
ton, willfui recklessness." 

It is contended, however, that the degree of care which the railroad 
company must exercise towards trespassers upon its right of way is a 
question to be settled upon gênerai principles of law, and that this court 
will apply its own rules and not what may appear to be the Massa- 
chusetts rule. But as we view this case, there was no ground for 
holding that the railroad company was négligent in the opération of the 
freight train, or in a failure to discover and avoid the child after he 
came upon the track. The child ran quickly upon the track, and there 
is no contention that he could hâve been seen and avoided. The sub- 
stance of the claim is that the railroad company was négligent in not 
keeping the child off its premises and preventing it from becoming a 
trespasser. 

The défendant in error has cited no case, nor bas any case come to 
our attention, which holds a railroad company liable for injuries upon 
the ground that it was its duty, in the absence of a statute, to build a 
fence or erect barriers, at places other than crossings, to exclude per- 
sons, whether children or adults, from its tracks. It may be truc 
that in urban districts there is such danger to children as to justify 
législation for their protection, imposing spécial burdens on railroad 
corporations, and to justify a court in construing a statute which in 
gênerai terms requires a fence as intended for the protection of per- 
sons as well as cattle. In the absence of législation, however, there is 
difficulty in assigning légal grounds for casting upon the railroad com- 
pany, rather than upon parents or the public, the duty of safeguarding 
children. 

The question of the duty to a^ticipate the présence of youthful tres- 
passers, and to guard against accident to.them, was before the Circuit 
Court in McCabe v. American Woolen Co., 124 Fed. 283, affirmed by 
this court 13S Fed. 1006, 65 C. C. A. 59. The défendant was chargea 
with négligence in not fencing a mill trench on its lands, for the reason 
that children were known to be in the habit of frequenting the banks 
of the trench. The learned judge observed (page 887 of 124 Fed.) : 

"We think, therefore, that this canal was an object of such a character 
that both from the reason of the thlng and the customs of the community, 
the défendant was entitled to assume that the plalntiff's natural guardlans 
would protect him from any dangers attached thereto, as they easily could 
and ought to hâve done," and held that the action could not be malntained. 

Dangers attend the opération of many other enterprises, and there 
are many places where the intrusion of a thoughtless child is a possi- 
bility. This gênerai subject has received careful considération from 
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the Honorable Jeremiah Smith, in 11 Harvard Law Review, 349^73, 
434-448 ; and the légal difficulties of charging làndowners with greater 
duties to children than to adults are well set forth in his article on 
"Liability of Làndowners to Children Entering Without Permission." 

As we understand the décisions, statutes reqtiiring railroads to fence 
are not treated as declaratory of an existing and recognized légal duty, 
but as imposing upon the railroads new and further duties deemed es- 
sential or important for the safety of the public, the security of pas- 
sengers and employés, or the protection of the property of adjoining 
owners. Législation imposing such duties is justified as an exercise 
of the police powers of the state. Minneapolis & St. Louis Railway 
Company v. Emmons, 149 U. S. 364, 367, 13 Sup. Ct. 870, 37 L. Ed. 
769. The création of spécial duties of làndowners, additional to those 
recognized at common law, is a matter for the Législature in the exer- 
cise of its police powers, and not a matter for a jury. The proposi- 
tion that because a landowner may hâve grounds for thinking that chil- 
dren may come upon his premises, and run into danger, he is thereby 
charged with the duty to fence his lands for their exclusion, cannot 
be regarded either as an established principle of gênerai law to be ap- 
plied by the fédéral courts, or as a rule which may or may not be ap- 
plied at the discrétion of a jury of a fédéral court sitting in a district 
where the state law is otherwise. To impose upon làndowners duties 
in dérogation of ordinary right, there must be the justification of the 
interests of the public generally, and the discrétion is vested in the 
Législature to détermine not only what the interests of the public re- 
quire, but what measures are necessary for the protection of such in- 
terests. Lawton v. Steele, 152 U. S. 133, 136, 14 Sup. Ct. 499, -38 L. 
Ed. 385. 

In Missouri Pacific Railway Co. v. Humes, 115 U. S. 512, 522, 6 
Sup. Ct. 110, 113, 29 L. Ed. 463, it was said of a statute of Missouri 
requiring railroad corporations to erect fences: 

"Authority for enacting it Is found in the gênerai police power o( the state 
to provide agalnst accidents to llfe and property in any business or em- 
ployment, whether under the charge of private persons or of corporations." 

In Minneapolis Railway Company v. Beckwith, 129 U. S. 26, 34, 9 
Sup. Ct. 207, 32 L. Ed. 585, it was observed by Mr. Justice Field: 

"It is true that, by the common law, the owner of land was not compelled 
to Inclose it, so as to prevent the cattle of others from coming upon it, and 
it may be that, in the absence of législation on the subject, a railway cor- 
poration is not required to fence its railway, the common law as to Inclosing 
one's land having been established long before railways were known." 

Apparently the Massachusetts court bas taken the view that the 
duty does not exist under the principles of common law, and exists only 
so far as it is imposcd by statute, and to those persons who are within 
the purview of the statute. The décision of the Suprême Court of 
Massachusetts in Morrissey v. Eastern Railroad Company, 126 Mass. 
377, 30 Am. Rep. 686, is closely in point, and adverse to the contention 
that, independently of statute requirement, the railroad Company was 
négligent in respect to a duty owed plaintiff's intestate. Due weight 
must be given to this décision of the state court, as well as to the déci- 
sions construing the statute of Massachusetts. 
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In Berlin Mills Co. v. Croteau, 88 Fed. 860, 32 C. C. A. 126, this 
court referred to the "broad and indefinite gênerai proposition that, so 
far as there exist reasonable grounds for apprehending danger, a cor- 
responding duty arises to take précautions," saying : 

"The cases furnish mucli more spécifie rules to aid owners to understand 
their obligations. ïhese spécifie rules are not iuconslstent wlth, but are 
narrower than, that broad proposition." 

The only principle of gênerai law, so called, upon which the plain- 
tiiï relies, is the indefinite rule above referred to ; but the décisions of 
Massachusetts courts upon the question before us furnish much more 
spécifie rules for the guidance of owners of land situated in Massa- 
chusetts. Cases may be conceived, of course, where it would be gross 
and wanton négligence for a railroad company to run its- trains in the 
ordinary way, when its servants had knowledge that persons would 
probably be upon its tracks and would be injured; but the case before 
us is not of that character. The négligence charged is the failure to 
erect a fence to provide against a possible accident through the 
thoughtless act of a child in coming suddenly upon its tracks. 

The opinion tn McÇabe v. American Woolen Co. shows that the 
décisions of the Suprême Court in Railroad Company v. Stout, 17 
Wall. 657, 21 L. Ed. 745, and Union Pacific Railway Company v. Mc- 
Donald, 162 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434, relate to cases 
which on many grounds are distinguishable from the case before us. 
Furthermore, the élément of "inducement" or "attraction" is entirely 
absent in this case. 

As it is practically conceded that, under the Massachusetts décisions, 
the plaintiff could not recover, and as it has not been made to appear 
that the Massachusetts cases are inconsistent with any rule of the com- 
mon law or of gênerai law, or with the gênerai trend of authority, we 
find no reason for applying in this case rules of law différent from 
those applied by the state court. For the sake of harmony, and to avoid 
confusion, the fédéral courts will lean towards an agreement with the 
state courts if the question seems to them balanced with doubt. In 
Randolph v. Quidnick Company, 135 U. S. 457, 463, 10 Sup. Ct. 655, 
657, 34 L. Ed. 200, it was said : 

"As to the construetiou of a state statute, we generally follow the rulings 
of the highest court of the state, Bacon v. Northwestern Life Insurance Co., 
131 D. g. 258, 9 Sup. Ct. 787, 33 L. Ed. 128, and cases eited In opinion; 
and, as to other matters, we lean towards an agreement of views wlth the 
state courts, Burgess v. Sellgman, 107 U. S. 20, 34, 2 Sup. Ct 10, 27 L. Ed. 
359." 

See, also, Clark v. Bever, 139 U. S. 96, 117, 11 Sup. Ct. 468, 35 
Iv. Ed. 88. 

We are of the opinion that the Circuit Court erred in refusing to 
instruct the jury as requested by the défendant : 

"Upon ail the évidence in this case, the plaintiff is not entitled to recover 
upon the flrst count In the déclaration." 

The judgment of the Circuit Court îs reversed, and the case îs re- 
manded to that court for further proceedmgs not inconsistent with this 
opinion, and the plaintiflf in error recovers its costs in this court. 
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ALDRICH, District Judge (dissenting). Quite independent of the 
Massachusetts statute, which requires suitable fences upon both sides 
of the entire length of every railway operating in Massachusetts, except 
at crossings of a public way, etc., with a proviso that the corporation 
shall also construct and maintain sufficient barriers to prevent the en- 
trance of cattle upon the road, which seems to hâve been held by the 
Massachusetts courts to be a statute for the protection of cattle and 
not children, I query whether the obligation does not rest upon rail- 
roads, under the common law, to reasonably safeguard the public, by 
fcnce or other suitable barrier, against hazards incident to the exercise 
of dangerous agencies in a public place like that shown by the alléga- 
tions and proofs. Is it not a question of fact whether a railroad is in 
the exercise of due care in running fast trains over tracks situated in 
compact parts of cities, at the modem rapid rate of speed, with its 
tracks situated like those in question ? 

The rights of adjoining owners and the rights of railroads are, of 
course, relative, each right existing with référence to the other. The 
highest degree of care on the part of parents could not keep childreii 
always away from unguarded tracks, exposed, as thèse were, and 
accessible through narrow passageways between buildings in the com- 
pact parts of cities. The usual high fence, in similar situations, which 
safeguards railroads and the public, would hâve doubtless saved this 
child. I query whether the statutory right to build and operate a rail- 
road is so absolute as to entitle it to run its fast trains through com- 
pactly settled communities without reasonably safeguarding the pub- 
lic by suitable barriers at such an approach as the one in question. Is 
it not a question of fact whether the right is being reasonably exer- 
cised under such circumstances and with such disregard of the re- 
quirements of public saf ety ? 

The right to do a thing may be granted by législative act, but. 
whether the grant régulâtes the manner of its exercise or not, the 
common law, under gênerai principles, would not permit its exer- 
cise in utter disregard of the requirements of public safety. Under 
familiar and fundamental principles, whether it îs an individual or 
corporation using dangerous and deadly agencies, whatever their 
nature, at times and in places where the public are likely to be, the 
obligation is upon them, as well as upon members of the public, to 
exercise due care in a given situation. 

Should we look at railroads exercising quasi public rights under 
public grants for quasi public purposes, which are exercising the 
dangerous agency of rtmning fast trains through compact parts of 
cities, in the same sensé that we would look at landowners when it 
is sought to charge them with duty and obligation to the public in 
respect to the management of their private property on their private 
ground? 

Is a rule of law which would require ail the time of parents to keep 
their children from playing beyond an unguarded line between rail- 
road ground and private property in passageways between buildings 
in compact parts of cities, when a few dollars' expenditure on the 
159 F.— 22 
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part of rallroads would erect a barrier which would make conditions 
reasonably safe, a reasonable rule of law ? 

Is net a détermination of the rights of this child of tender years 
upon the ground that he was négligent, or that he was a trespasser, 
or upon the ground that the railroad was under no statutory obhga- 
tion to fence, or common-law obligation to safeguard, the approach 
to its tracks, contrary to the humane spirit, the reasoning, and the 
authority of Union Pacific Railroad Company v. McDonald, 153 U. 
S. 363, 14 Sup. Ct. 619, 33 L. Ed. 434, where the child walked into 
an unguarded slack pit, and where the Suprême Court held that the 
failure to erect the statutory fence was something to be considered 
on the question of négligence, and where it is said that the misconduct 
of the child bears no proportion to that of the défendant, that the 
duty of the défendant in respect to the safeguard, or the statutory 
fence, is a duty, not to the city as a municipal body, but to the public 
considered as composed of individual persons, and that each person 
specially injured by the breach of the obligation is entitled to his in- 
dividual compensation and to an action for its recovery? See, also, 
Williams v. Great Western Railway Company, L. R. 9 Excheq. 157. 

What might hâve been due and reasonable care in the exercise of 
the right to operate trains in such a situation in former days, when 
railroad trains were operated slowly through cities, might not be 
due care now, with respect to trains running over unguarded tracks 
through thickly-settled communities at the high rate of modem speed. 

Is the fact that there is no reported décision based upon the com- 
mon law, holding railroads to the exercise of due care under the cir- 
cumstances in question, any reason why this case should not be gov- 
erned by the gênerai principles of a system which exists for the pro- 
tection of the public, as well as for the protection of private or cor- 
porate rights to operate dangerous agencies? 

In the case at bar the judge at the trial expressly instructed the 
jury that the absence of a fence was not, in and of itself, évidence 
of négligence on the part of the railroad. This would seem to be a 
sufficient compliance with the Massachusetts cases which hold that 
the statute was not for the protection of children but cattle. 

The case was submitted to the jury distinctly and broadly on com- 
mon-law grounds, and in accordance with the theory of Union Pacif- 
ic Railroad Company v. McDonald, supra. The learned judge said: 

"But in this case, gentlemen, I instruet you that you may consider the 
absence of a fence at this place In connection with ail the circumstances as 
you flnd them established by the évidence hère, upon the question whether 
or not the railroad used reasonable care in guarding against this accident. 
If you find, upon ail the circumstances, that the défendant did not provide 
proper protection against accidents of this klnd at that place, such protection 
as a reasonable person would provide under the circumstances as you flnd 
them, and if you find that the défendant was négligent under al] those cir- 
cumstances in that particular, then it will be proper for you to flnd that the 
défendant was négligent with regard to this matter." 

Thus the question of liability was not determined upon the ground 
of a lack of a statutory fence, or upon mère lack of a fence, but under 
instructions upon the theory of a common-law obligation, where the 
question of négligence was to be determined by the jury in view of 
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the facts that children used this narrow approach as a playground, 
that it was in a compact part of the city where children were. liable 
to be, that fast trains were run, and upon considération of the ques- 
tion whether, under ail the circumstances, the défendant in the exercise 
of its dangerous agency provided, not a statutory fence, but, such 
reasonable safeguards and protection against accident as a reasonable 
person would provide under the circumstances. 



THOMAS et al. v. GREEN COUNTT. 

(Circuit Court of Appeals, Sixth Circuit. February 15, 1908.) 

No. 1,483. 

1. OoTTBTS— Fedeeal Courts— Jueisdicxion al Amount. 

Where county bonds were owned by the holders Jolntly, they were en- 
tltled to joln as plaintiffs In a suit thereon in the fédéral courts, and the 
whole sum sued for, and not the value of the Interest of each party, con- 
stltuted the amount In controversy for the purpose of determiniug the 
court's jurisdlction. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 13, Courts, §§ 890-896. 

Jurisdietion of Circuit Courts as determined by the amount in con- 
troversy, see notes to Auer v. Lombard, 19 0. G. A. 75 ; Tennent-Stribling 
Shoe Co. V. Eoper, 36 C. C. A. 459.] 

2. Joint Tenakcy— Personal Pbopebtt— Cobpohationb— Eight to Sue— Join- 

DER op Paeties— "Joint." 

Bums' Ann. St. 1894, § 8136, provides that the survivor of persous hold- 
ing imrsonal property in joint tenancy shall hâve the same right only as 
the survivors of tenants in common unless otherwise expressed in the In- 
strument. Held, that a corporation may be one of several Joint Indorsees 
or bearers of a negotiable Instrument using the term "Joint" In Its gên- 
erai sensé, and not in Its restrleted sensé, as when applied to a tenancy 
of real property, and hence may sue thereon as one of several co-obllgees 
Joined as plaintiffs. 

■[Ed. Note. — For othèr définitions, see Words and Phrases, vol. é, pp. 
3813, 3814.] 

3. Paeties— Joint Obligées— Joinder—Death of Co-Obligee— Survivors. 

On the death of a Joint obligée of certain negotiable bonds, the right to 
malntaln an action thereon survives to bis co-obligee, and ail such sur- 
vivors must join in an action thereon; the personal représentative of the 
deceased being an Improper party. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 37, Parties, § 19.] 

4. Abatement and Reviv al— Death or Co -Obligée. 

If one of several co-obllgees of negotiable bonds dies, pendlng an action 
thereon, the action may be eontlnued in the name of the survivor, and. If 
he recovers, he Is entitled to the whole sum due on the obligation, and 
thereupon holds the part of the recovery representing the Interest of hls 
deceased co-obligee In trust for those entitled thereto ; the obligor having 
no Interest In the distribution of the recovery. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Abatement and 
Revival, §§ 315-319.] 

5. Wbit of Eeeor— Parties— Ebeoneous Joindee— Habmless Eeeob. 

SInce the survivor of several co-obligees of negotiable bonds may main- 
tain an action thereon without Jolning the représentatives of a deceased 
co-obligee, the présence of the personal représentatives of such deceased. 
co-obligees as parties, though erroneous, was harmless. 
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6. Abatement and Revival— Beath of Coplaintiff— Revivoe— Statutes. 

Clv. Code Prac. Ky. § 500, provides that, If the right of action survive 
to or agalnst the remalùlng parties af ter the death of one, the action may 
proceed without revlvor after statement on the record of such death or 
cessation of power. Section 507 déclares that an order to revive an ac- 
tion in the name of the représentative or a successor or the plaintlH may 
be made forthvs'ith, but shall not be made without the defendant's consent 
after one year ftom the tlme the order might hâve beén made. Ileld, 
that the last section applied to the death of a sole plalntlff, while the 
former was applicable to the death of one of several coplalntllïs, being 
substantlally identlcal wlth Rev. St. § 956 [U. S. Oomp. St. 1901, p. 69T], 
and hence, in the case of the death of one of several coplalntiffs, no re- 
vlvor was necessary, a statement on the record being sufBeient. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 1, Abatement and Re- 
vival, §§ 35&-376.] 

7. Same— JuEiSDiCTioN— Waiver. 

While State statutes wlth référence to revival of actions on death of 
parties are applicable to actions in the fédéral courts, except when Rev. 
St. § 956 [U. S, Comp. St. 1901, p. 697], relating to such subject applies, a 
faihire to observe such state statutes in a case where there Is a surviving 
plalntifC does not defeat the court's jurisdlction, and if the défendant per- 
mits the suit to go on without a formai entry of revlvor and secures a 
Judgment in Its favor on the merlts, it cannot object that the order of 
revlvor has not been made for the purpose of sustainlng such judgment. 

8. Same— Time. 

Neither Civ. Code Prac. Ky. § 500, nor Rev. St. § 956 [U. S. Comp. St. 
1901, p. 697], providing for revival of an action after the death of one of 
several coplalntifCs, requires that such revival take place within a year 
as requlred by Civ. Code, Prac. Ky. § 507, relating to revival in case of the 
death of a sole plaintiflC only. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 1, Abatement and Re- 
vival, §§ 429-444.] 

9. Same— Statutes— CoMPLiANOE— Suggestion of Death. 

A suggestion on the record either by plaintiffs or défendants that some 
of the plalntifCs were dead constituted a substantial compllance wlth 
Rev. St. § 956 [U. S. Comp. St. 1901, p. 697], providing for revival in 
case of the death of one or more coplaintlffs. 

10. Writ of Erroe— Order of Revivai>-Corbection of Record in ' Tbial 
Court. 

Where, on the death of one or more cpplaintifCs in an action whlch 
survived and could be continued to terminatlon by the surviving plaln- 
tifCs, the Personal représentatives of certain of the deceased plaintiffs 
were erroneously jolned, and, though no formai order of revlvor was 
made, défendants permitted the suit to proceed to judgment In its favor, 
the defect not being jurisdictlonal, thé Court of Appeals could order the 
making of the proper suggestion and the striking ont of the names of 
such Personal représentatives tc> correct the record on remand. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Eiror, 
S§ 3823-3825.] 

11. Administbatoes— Forbign Administrators— Actions— Bonds — Waiveb — 

State Law. 

Under the law of Kentucky, the statutory bond requlred of a foreign 
Personal représentative of a deceased person, to entltle him to sue in the 
Kentucky courts, is waived by the defendant's failure to demand IL 

Lurton, Circuit Judge, dissenting in part. 

In Error to the Circuit Court of the United States for the West- 
ern District of Kentucky. 
See 146 Fed. 969. 
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A. P. Humphrey and E. F. Trabue, for plaintiffs in error. 
E. Macpherson, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action against Green 
county, Ky., brought by other parties upon other bonds and coupons 
of the same issue as those which were the subject of the suit in 
Quinlan v. Green County (recently decided by this court) 157 Fed. 
33. The cause was tried by the court without a jury, and the findings 
of fact and of law were the same in ail material respects as in the 
other case. And unless there are some fatal defects in the procédure 
peculiar to this case and of which we are bound to take notice, the 
same judgment would be due. 

The plaintiffs in the court below as well as the plaintiffs in this 
writ of error were and are quite numerous. They ail claimed to be 
jointly interested in the bonds and coupons sued upon. In their 
amended pétition they allège "that they are jointly the holders and 
owners of ail the bonds and coupons" therein specified. If they were, 
they might properly join as plaintiffs in the suit, and the whole sum 
sued for would be the test of jurisdiction, and not the value of the in- 
terest of each. The rule is stated by Mr. Justice Bradley in Clây v. 
Field, 138 U. S. 464, 479, 11 Sup. Ct. 419, 34 L. Ed. 1044. Some 
of the original plaintiffs were représentatives of deceased persons 
who had formerly been owners of some interest in the bonds and 
coupons, and some hâve died pending the suit, and the suit hâs not 
been revived in the names of their représentatives, if any hâve been 
appointed. And as to such plaintiffs, the défendant contends that 
the suit has abated. The facts of their deaths appear in the rec- 
ord. The original plaintiffs who hâve survived continued to be par- 
ties, and,, although at first not plaintiffs in this writ of error, hâve 
been made such by amendment; and the finding of the court below 
was that at the beginning of this suit "the plaintiffs were then the 
bona fide holders for value of the bonds and coupons sued on, and 
were fully entitled to sue the défendant thereon in this court." In 
answer to the contention that the suit became détective and abated, 
it is urged that the plaintiffs were joint owners and holders of the 
title to the bonds and coupons, and that therefore upon the death 
of any of them the right of action devolved upon the survivors, and, 
further, that the présence of the names of the deceased persons in 
the record was wholly indiffèrent matter and is harmless. In re- 
spect to this last proposition, we so held on a motion to dismiss 
this writ, to be mentioned later. 

Although the fact of the death of those plaintiffs was apparent up- 
on the record, there was no formai suggestion of it. Before the 
case came on for hearing in this court the défendant made a motion 
to dismiss the writ of error. The second and third grounds of the 
motion were "because certain persons named as plaintiffs in error were 
not parties below," and "because one of the parties named as a 
plaintiff in error died more than a year before the judgment com- 
plained of, and that the action was never revived by her représenta- 
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tive." The plaintiffs in error made a counter motion for leave tO' 
amend the writ by inserting the names of the omitted plaintiffs be- 
low, and to strike out the names of those plaintiffs in error who 
were net plaintifïs below. This motion was supported by affidavits 
showing that thèse mistakes were the resuit of accident. We de- 
nied the motion to dismiss the writ, and granted the motion to amend 
it for reasons stated in an opinion then handed down. 146 Fed, 
971, 77 C. C. A. 487. In the course of that opinion we said : 

"If In fact the plaintiffs were joint owners of the bonds and coupons In 
suit, it would seem, under section 956, Rev. St., that the suit mlght proceed 
in the name of the survivors upon the suggestion of the death upon the rec- 
ord, and that the suit would not abate. The question as to whether they 
were such joint owners is one of mixed fact and law, and we pretermit the 
présent détermination of that question. For the purposes of the présent mo- 
tion, we assume the fact to be as averred in the pleadings." 

It is now contended that the plaintiffs were not joint owners, be- 
cause as matter of law they could not be such. This contention ts 
grounded upon the fact that several of the plaintiffs are corpora- 
tions, Wabash Collège, Indianapolis Rolling Mills Company, Meridi- 
an National Bank, and could not therefore be "joint tenants" with 
natural persons, and 5 Bacon's Abridgement, 240, Co. Litt. 296, and 
Telfair v. Howe, 3 Rich. Eq. 235, 55 Am. Dec. 637, are cited. 
This doctrine had its root in the common law relating to joint ten- 
ancies of real property as affected by the law of descents and of sur- 
vivorship in joint tenancies, and we should hâve supposed that the 
rule had application only to real estate wherein alone the peculiar 
character of joint tenancy exists. But it was held in the South Caro- 
lina case that it applied also to a joint estate in personal property. 
That was a case where there was nominally a bequest to two incor- 
porated religious societies, one of which was found to be nonexist- 
ent. And the question was whether the other was entitled to the 
whole of the bequest by virtue of the jus accrescendi, or whether a 
moiety was distributable to the next of kin. The court held upon 
the analogy of the rule in case of joint tenancies that such an estate 
was not created, and that the existing society took only one moiety 
as a separate estate upon the similitude of a tenancy in common. 
And it was shown in the passage cited from Lord Coke that in the 
case of a devise to two bishops, although they could not take as joint 
tenants, yet that they would take as tenants in common. This con- 
clusion was the foundation of the decree of the South Carolina court ; 
for if no estate at ail was vested in the existing society the decree 
would not hâve been justified; and Chancellor Dunkin, whose de- 
cree was afHrmed, said that "the joint words used in this bequest 
must therefore be construed to make several estâtes." Now, we can- 
not think that two or more owners of undivided interests in a nego- 
tiable note or bond indorsed to them, or payable to them as the bear- 
ers, sustain toward each other any such relation as joint tenants of 
real property at the common law. Their position is more nearly 
that of tenants in common, and in Indiana, where the holders of thèse 
bonds resided, there is a statute which provides that : 
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"The survivor sf persons holding Personal property in joint tenaney shail 
hâve the same rights oniy as the survivors of tenants in common, unless 
otherwise expressed in the instrument." Section 8136, Burns' Aun. St. 1894. 

Other States hâve similar statutes, and in still others it is a rule of 
the common law. If this be so, there can be no doubt, upon any 
authority, that a corporation may be one of several joint indorsees 
or bearers of a negotiable instrument, iising the term "joint" in its 
gênerai sensé, and not in the restricted sensé when applied to a ten- 
aney of real property, and it may sue thereon as one of several co- 
obligees joined as plaintiffs. Upon the death of a joint obligée the 
right to maintain the action survives to his co-obligee; and ail such 
survivors must join in a suit at law on the obligation. It would be 
erroneous to join the personal représentative of the deceased. Jack- 
son v. The People, 6 Mich. 154. And if one dies pending an action 
the suit may be prosecuted in the name of the survivor, and, if he 
recovers, he recovers the whole sum due on the obligation, and there- 
upon he holds that part of the recovery which represents the interest 
of his depeased co-obligee in trust for those entitled to hâve it. The 
obliger bas no concern with the proportions in which the recovery 
is distributed; that is a matter entirely between the other parties, 
the surviving plaintiff and the représentatives. The cause of action 
is entire and cannot be split up. And the défendant is protected 
by the judgment. The right to maintain the action on a negotiable 
instrument and the ultimate disposition of the proceeds are différ- 
ent things, and statutes which protect the interests of deceased ten- 
ants in common and practice codes which require the action to be 
brought in the names of parties in interest bave not confounded the 
distinction. Morrison v. Winn, Hardin (Ky.) 480; Brown v. King 
1 Bibb. (Ky.) 462 ; Mcintosh v. Zaring, 150 Ind. 309, 49 N. E. 164 
Webster v. King's Co. Trust Ce, 145 N. Y. 275, 39 N. E. 964 
Sessions v. Peay, 19 Ark. 267; Pomeroy, Code Rem. § 143 (4th Ed.). 
Thèse and other authorities would seem to show that the personal 
représentatives of deceased plaintiffs were not necessary or even 
proper parties to the action. Donnell v. Manson, 109 Mass. 576. 
Jackson v. The People, supra. But as their présence bas harmed 
no one (Quinton v. Neville, 152 Fed. 879, 883, 81 C. C. A. 673, 677), 
we think the formai error may be corrected by direction to the court 
below. If a survivor of several obligées may maintain an action 
without joining the représentatives of a deceased co-obligee, as must 
be conceded, it is difficult to see why he might not continue an action 
after the death of a coplaintiiï, the resuit of the action being precisely 
the same. It is obvions that the revivor is a matter of form only. As a 
matter of procédure it is usual to suggest the death of the coplain- 
tiff, and obtain an order that the cause proceed in the name of the 
survivor. In the several states there are generally statutes indicating 
such a procédure. The Civil Code of Practice of Kentucky, § 600, 
provides that, "if the right of action survive to or against the remain- 
ing parties, the action may proceed without revivor, after state- 
ment on the record of such death or cessation of power"; and sec- 
tion 507 provides that "an order to revive an action in the name of the 
représentative or a successor of a plaintif! may be made forthwith. 
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but shall not be made without tlie consent of the défendant after the 
expiration of one year from the time when the order might hâve been 
made." The last section is one which seems applicable to the death 
of a sole plaintiff; and the former to the death of one of several, 
and is substantially identical with section 956 of the Revised Statutes 
of the United States [U. S. Coriip. St. 1901, p. 697]. In the latter 
case^hat is, when one of several plaintiiïs dies — no revivor is neces- 
sary. A statement on the record is sufïicient. Doubtless such pro- 
visions in State statutes are to be observed in suits in fédéral courts ex- 
cept when section 956, Rev. St. U. S., applies. Nevertheless, the fail- 
ure to observe them in a case where there are surviving plaintiffs 
does not defeat the jurisdiction. If the défendant permits the suit 
to go on as if a formai entry had been made, and secures a judgment 
in his favor on the merits, which it is still defending, we think the 
objection cannot be made on a writ of error sued out by the other 
party. Wetzel, etc., Co. v. Tennis Bros. & Co., 145 Fed. 458, 75 
C. C. A. 266; Wilhite v. Skelton, 149 Fed. 67, 78 C. C. A. 635; 
Swift v. Donahue, 104 Ky. 137, 46 S. W. 683; J. Newnham v. Law, 
i Term R. 577; Cozens v. Long, 3 N. J. Law, 764; Stoetzell v. Ful- 
lerton, 44 III. 108; Butler v. Lawson, 72 Mo. 337. The case is not 
like that of the death of a sole plaintiff, which necessarily puts a 
stop to the proceedings until a new plaintifï is made. As we hâve 
stated, the fact that some of the plaintiffs were dead was apparent 
trom the record, and from this it appears that counsel for défend- 
ant did not regard a formai entry as material. The right to proceed 
with the suit is absolute, and the statement of the déath a matter of 
form, which may be waived by a failure to make seasonable objec- 
tion, or, if objection be made, by stipulating to go to trial on the 
merits, and taking the chances of a judgment as was done hère. Said 
Bigelow, Judge, in Fox v. Harding, 7 Cush. (Mass.) 520: 

"So too In judicial proceedings for the furtherance of publie Justice, and 
the disoouragement of dilatory pleas and technical objections, parties who 
do not seasonably avall themselves of their légal rlgbts are held by the courts 
to hâve conclusively waived them." 

And see Frisbie v. United States, 157 U. S. 160, 15 Sup. Ct. 586, 
39 L. Ed. 657; Thomas v. Wooldridge, 23 Wall. (U. S.) 383, 23 L. 
Ed. 135; Campb€ll v. Haverhill, 155 U. S. 610, 15 Sup. Ct. 317, 39 
L. Ed. 280. Objections to the jurisdiction are fundamental and 
cannot be waived. But, short of that, most objections may be waived, 
and this may be done by the conduct of the party in not insisting 
upon a formality which he had a légal right to hâve observed. 

It is true that on the 14th day of March, 1904, defendant's coun- 
sel moved for "a rule on the surviving plaintiffs named in the pétition 
and amended pétitions herein to furnish the dates of the deaths of the 
parties plaintiffs named in said pleadings who hâve died since the 
institution of this action, and to show cause why this action should 
not be dismissed for failure to revive within the times prescribed by 
law." The court made no order in that behalf, but the plaintiffs in 
response to the rule proposed stated that they had "no knowledge 
of the death of any of the plaintiffs except such as shown in the rec- 
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ord herein, and the action has been revived in the names of their prop- 
er Personal représentatives," and they insisted that no revivor was 
necessary. This response was sworn to by the plaintiffs' attorney. 
The défendant tendered no issue on this response, or proof to the 
contrary. On November 7, 1904, the court overruled the motion 
for the rule. And on March 22, 1905, the parties stipulated that the 
record of the case of Quinlan v. Green County should be treated and 
read in this case so far as applicable on the motion to dismiss and 
on the merits of the case that day submitted; and, second, that "the 
issues of fact in this case may be tried and determined by the court 
without the intervention of a jury, a jury being hereby waived." And 
the court made the same finding in respect to the facts and the same 
conclusions of law as in the Quinlan Case. Thereupon the court 
entered judgment for the défendant as above stated. The objection 
is a dilatory one, not aflfecting the merits, and, as in the case of a 
]>lea in abatement, the objection should hâve been distinctly pointed 
out. The ground for the motion to dismiss was because of the "fail- 
ure to revive within the time prescribed by law." It is not stated 
vvhat law is referred to, but we infer that it was the law limiting 
the right to revive in the case of a sole plaintifï to one year, for that 
is the case in which the law prescribes that limitation. That law had 
no application to the death of one or more of several plaintiffs. In 
the latter case there was no such limitation; and, as we elsewhere 
point out, no such revivor was required by the statute of Kentucky. 
Nor is it required by the statute of the United States. This was not 
an objection that no statement of the death of parties had been en- 
tered on the record. It was not a motion which the court could havc 
properly granted. Moreover, we think that if it appeared in the rec- 
ord, either upon the suggestion of the plaintiffs or défendant that 
some of the plaintiffs were dead, the requirement of section 956 of 
the Revised Statutes, which we incline to think govern the case, was 
substantially fulfilled; or, if it was not, we might direct, on remand- 
ing the case, that upon the making of the proper suggestion, and strik- 
ing out the names of personal représentatives, the judgrhent be entered 
for the plaintiffs in accordance with this opinion. And for the sake 
of form we will so order. 

Some of the personal représentatives were appointed by probate 
courts in another state than Kentucky. The statute of that state al- 
so provides that a personal représentative of a foreign state may sue 
in the courts of Kentucky upon giving a bond for costs. But it was 
held by the Court of Appeals that the giving the bond was waived 
by not demanding it. Swift v. Donahue, 104 Ky. 137, 46 S. W. 683. 
In the earlier case of Marrett v. Babb, 91 Ky. 93, 15 S. W. 4, cited 
by défendant in error, there was a demurrer to the pétition which we 
suppose (though this is not clear) raised the question of the status 
of the plaintiff. At ail events the case of Swift v. Donahue is the 
latest décision, and must be taken as the law of Kentucky. But ail 
this is immaterial if, as we think, the right of action survived to the 
survivors. 

There are no other questions which merit considération. The con- 
•clusion must be that the judgment should be reversed, with direction 
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that upon the correction of the record as above stated it enter a judg- 
ment for the plaintififs as they then appear of record, for the amount 
of the principal of the bonds in suit, with interest thereon from the 
date when their latest coupons severally became due, and for the cou- 
pons in suit with interest on each from the time when they severally 
fell due. 

LURTON, Circuit Judge (dissenting). I dissent from the opinion 
and judgment in this case for the reasons stated in my dissent in 
Quinlan v. Green County. Every one of the objections to the judg- 
ment in that case apply hère, including particularly the direction for 
a judgment upon the bonds in suit and upon the coupons sued upon. 
I think a new trial should be directed if the judgment in favor of 
the county is reversed, because the findings are not definite enough 
to justify and do not cover ail the issues presented by the county. 
Neither do I agrée that the plaintiffs were joint tenants of the bonds 
and coupons in suit. Joint tenancies are regarded with little favor, 
and in cases of doubt the construction favored is that the parties were 
tenants in common. See the authorities cited in 23 Cyc. 485. By 
statute, in many of the states, joint tenancies hâve been legislated 
against, and in the state of Indiana, where the owners of thèse bonds 
resided and where their alleged joint tenancy was created, it is pro- 
vided that "the survivors of persons holding personal property in joint 
tenancy shall hâve the same rights only as the survivors of tenants 
in common unless otherwise expressed in the instrument." The same 
statute, in substance, exists in Kentucky. The effect of this Indiana 
statute is to abolish survivorship unless otherwise provided for. This 
is the practical concession of the majority, for, upon that ground, they 
say that a corporation may be a joint tenant with natural persons, 
a thing unknown at the common law. There was no agreement in 
respect to survivorship. Therefore this suit must abate as to deceas- 
ed persons where there has been no revival. The distinguishing fea- 
ture of a joint tenancy is that the tenants hold by one title and one 
right. Then the survivors take the whole title and right. In such a 
tenancy there need be no revivor in the name of the représentative 
of a deceased joint tenant. And so section 956, Rev. St., provides 
that a suit started in the name of a number of joint tenants shall not 
abate by the death of one, but that upon "the death being suggested 
upon the record, the action shall proceed at the suit of the surviving 
plaintifï." 

Under the régulation of the practice by statute there was no author- 
ity to proceed with the case by making a finding of facts until there 
was placed upon the record a suggestion of the death of such of the 
original joint tenants as had died, and the county of Green ought not 
to be concluded by a finding of facts made without compliance with 
this practice. In view of the fact that thèse findings do not cover 
some of the issues made by the défendant below, and are vague and 
insufficient in others, I think it a great injustice that a new trial is 
not awarded instead of a peremptory direction for a judgment against 
the county in opposition to the judgment for the county made by the 
trial judge. 
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BYERS y. CARNEGIE STEEL CO. 

(Circuit Court of Appeals, Sixth Circuit February 25, 1908.? 

No. 1,712. 

1- BVIDENOE— WEiaHT— CeEDIBILITT OF WlINESSES. 

In the absence of established facts and circumstances wlth whlch one's 
testimony cannot be reconciled, It cannot be disregarded as Incredlble. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 20, Evidence, § 2437.] 
2. Masteb and Sebvant— Injuky to Servaniv-Res Ipsa Loqtjitue. 

Though generally, In actions by employés for négligent injury, the fact 
of an injury ralses no presumptlon of négligence on the employer's part 
when the character of an accident and the circumstances In which It oc- 
curs are such as to point strongly to a condition which is abnormal and 
dangerous and to a long-contlnued existence of such condition, under 
circumstances Indlcatlng that the employer by reasonable care should 
hâve known of such condition, and where the évidence shows that 
the employé suffered Injury through no négligence of his own and through 
no rlsk assumed by hlm, and that such abnormal and dangerous condi- 
tion was the prosimate cause of the accident the fact of the relation of 
employer and employé does not forbld an Inference of the employer's nég- 
ligence from the fact of the accident, notwithstanding the absence of 
direct testimony, by Personal observation, of the existence of the spécifie 
defect alleged to hâve caused the accident. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant §§ 881, 898.] 

S. Same— Fellow Servants— Natuee or Comkon Sebvicb. 

A hydraulic elevator used in a steel works net being a machine whose 
condition as to safety is constantly changlng wlth its use, so as to require 
from the persons tending it, as a part of the ordinary use of It, recon- 
struction or readjustment of parts, as they become worn out or displaced, 
for materials or new parts supplled by the master for that purpose, 
the operator of the lever of the elevator and the millwrlghts were not 
respecting the performance of duties of Inspection and repalr, fellov» 
servants of one employed to operate an electrlcal locomotive In pulling 
ladle cars onto the elevator. 

[Ed. Note. — Who are fellow servants, see notes to Northern Pac. B. Co. 
V. Smith, 8 C. C. A. 668; Fllppln T. Kimball, 31 C. a A, 286.] 

4. Same— Evidence— StrrpiciENCY, 

Evidence in an action for Injury to an employé caused by the sudden 
rlsing of an elevator caused by a defect In the hydraulic cyllnder held 
sufflcient if believed, to justlfy an Inference that the sudden rising was 
due to a defectlve valve, and that such defect was or should hâve been 
known to défendant by ordinary care in inspection ; thns meeting the 
burden of proof imposed upon plalntlff. 

[Ed. Note. — For cases In point see Cent Dig. vol. 34, Master and Serv- 
ant §§ 954-977.] 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This case Is hère for the second time. The plalntlff, an employé of the de- 
fendant in the opération of an electrical locomotive, was injured by the sud- 
den rlsing of a hydraulic elevator or "jaek," used In defendant's plant In 
carrying cars of molten métal from the furnaces to the mixer. The method 
of opération of the elevator, and the manner in which the accident occurred, 
are described in the opinion of thls court upon the former revlew. Carnegie 
Steel Co. V. Byers, 149 Fed. 667, 82 C. C. A. 115, 8 L. B. A. (N. S.) 677. 
Upon the former trial as well as upon the second, it clearly appeared that 
the sudden rising of the elevator must hâve occurred through either au ao- 



348 159 i^EDEHArj reporter. 

tuai manipulation of the lever, or a defect In the valves regulating the ad- 
mission of water. Upon the former trial there was no évidence that the ele- 
vator had ever risen before the time of the accident except under actual 
manipulation through the lever. There was no direct évidence of any de- 
fective condition of the valves. On the contrary, the testimony on the for- 
mer trial indicated that an upward uiovement of the elevator, due to defective 
valves, would not be so siidden and swift a rise as described by plalntifC. 
There was affirmative and uneontradicted évidence that an inspection of 
the valves had been made at 8 o'cloclc of the moming of the accident, the 
spools examlned, new leathers put on, and the valves left in such condition 
that they conld not leak, and that this condition of the valves was shown 
by actual test at that time. The testimony of the alleged reported woridng 
loose of the spools at 6 p. m. (two hours before the accident) was disputed 
by the mlllwright and one of the assistants alleged to hâve talcen part in the 
examiuation thereof. The testimony on the part of the assistant (the only 
one who testified to such examination) was that he found nothing wrong with 
the spools. The testimony was affirmative that the valve worked normally 
for hours before the accident and that it worked normally immediately after 
the accident, and without repair. 

The trial court lustructed the jury that the cireumstance of the rlslng of 
the elevator as shown wouid permit an inferenee of négligence upon the 
part of défendant, and tbrow upon défendant the burden of showing that 
it was In the exercise of ordinary care. It was held by this court that under 
the circumstances appearlng in the record the doctrine of res Ipsa loqultur 
did not apply ; that the burden was upon the plaintift to show that the sud- 
den and single erratic upward movement of the elevator was due to a defect 
in the mechanism which was known, or should hâve been known, to défend- 
ant, and which it had negleeted to repalr ; that there was no évidence justify- 
ing an inferenee that the movement of the elevator was due to a defective 
valve and that such defect was known, or ndight hâve been known, by ordi- 
nary care in Inspection; but that under the évidence the cause of the ac- 
cident was wrapped In doubt and mystery, the indications pointing strongly 
to a prématuré movement of the lever by the servant who had charge of 
the opération of the lever. Judgment was reversed and a new trial ordered. 

Upon the second trial the défendant introduced no testimony. The testi- 
mony presented by the plaintiff was uneontradicted that a sudden rise of 
the elevator, such as shown in the évidence, could hâve occurred only through 
either a manipulation of the lever or a working loose of the spools; that 
when the valves were lu normal condition, they would hold the elevator 
stationary when the lever was at center, and that an automatic rising of 
the elevator would be impossible when the lever was either at oeuter or 
at "extrême reverse." The only workmen who, so far as the évidence shows, 
could hâve touched the lever testifled, without contradiction, that it had not 
been touched by them slnce it was last sent down, five minutes before the 
accident. This testimony was more complète than that oftered ou the for- 
mer trial. The testimony was also express and uneontradicted that, by rea- 
son of the alleged varying pressure of the water under ordinary circumstances, 
a loose working of the spools would hâve a tendency to cause the elevator 
to rise suddenly In the same manner It is testified to hâve risen at the time 
of the accident. There was no évidence of an Inspection or testing of the 
valves on the morning of the accident, nor of the renewal of the leathers 
thereof, nor of the condition of the valves at that time, nor that the latter 
worked normally Immediately after the accident. The testimony of the re- 
ported working loose of the spools at 6 p. m. (two hours before the accident) 
was undisputed. The testimony of the assistant mlllwright, Seabom, tended 
to show that nothing was done by way of attemptlng to correct the reported 
looseness except to grease the spools, and that thèse spools were, after being 
greased, put back and the water turned on, and a call given to the operator 
above that the elevator was ready for use. There Is no testimony as to the ac- 
tual condition of the spools at 6 o'cloek, except that Seaborn — who says it 
was not his duty to examine the spools — states that he saw nothing wrong 
with them. There is no affirmative testlmom- indicating that any examina- 
tion of the leathers was had. The testimony of an expert, Popovieh, was t» 
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the effect that greasing the spools would. hâve no tendency to overcome thelr 
loose-working, as the great pressure of the water when turned on (600 to 
750 pounds to the square inch) would Immediately eut off the grease ; that a 
test by llstenlng was necessary after the spools were replaced to détermine 
whether they worked loosely. Seabom testlfled that no test was made after 
the spools were put back to détermine whether they were stlll loose. The 
plalntiff Introduced the uncontradicted testimony of one Harrof, the operator 
in charge of the elevator In question, by day and night turns, "week about," 
for about three months before the accident, to the effect that for two or 
three months before the accident the machine was in such defective condition 
that even when the elevator was down and the lever in "extrême reverse"^ 
(as when the elevator was being lowered), the elevator would not always stay 
down ; that on three occasions wlthin the two or three months next pre- 
cedlng the accident, when the lever was so at "extrême reverse," the elevator, 
wlthout waming and without It or the lever being touched, jumped up sud- 
danly and rapidly for a distance of two feet or more, the lever flying back 
past the center; that one of thèse occasions was about two or three months 
before the accident, another two weeks later than the first, and the third 
but a short time before the accident. The witness further testlfled that dur- 
ing thèse two or three months before the accident he had when on duty, 
for the purpose of preventing the sudden rising of the elevator, been in thfr 
habit, on his own motion and on his own sole authority, of tying the lever 
to the ralling whlch went around the shaf t by means of a rope whlch he got 
for hlmself ; that he was not "supposed" to use a rope, and that no other 
précaution was provided for preventing the rising of the elevator; that on 
three occasions previous to the accident, and wltbln two or three months Im- 
mediately preceding it, this rope had caught fire through sparks from the 
mixer or converter and had been burned ofC, and that Harrof had each time sup- 
plied its place by a new rope. Harrof was not on duty at the time of the 
accident. No rope was in use at or for several hours before the accident. 
The testimony of the witness Harrof was not Introduced on the former trial. 
The testimony as to plaintlfC's Ignorance that the elevator was subject to 
such sudden rise, or that the machinery was in any way defective or out of 
repair, as well as of his freedom from négligence, Is undlsputed. The trial 
court dlrected a verdict for défendant. 

Charles Koonce, for plaintiflF in error. 
C. A. Manchester, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Tudges, and KNAP- 
PEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). 
If the évidence of the operators of the lever, to the efïect that it had 
not been touched since the elevator was lowered five minutes before 
the accident and the lever then left at extrême reverse, is to be be- 
lieved, any inference that the sudden starting was due to a préma- 
turé movement of the lever on the part of the operator, and thus 
through the négligence of plaintiiï's fellow servant, was excluded. 
If the testimony of the expert Popovich is likewise to be believed,. 
the sudden rising of the elevator could hâve been due only to a 
loose working of the spools, and there was no affirmative évidence 
that the spools were not working loosely. If the testimony of the 
witness Harrof is to be believed, the inference is permissible that 
the valves had been in an abnormal and dangerous condition for 
two or three months before the accident, and so plainly abnormal 
and dangerous, in view of the testimony as to the use of the rope 
and its reported burning ofï and resupplying, as to justify an inference 
that the défendant company knew, or by the exercise of ordinary 
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care should hâve known, of this abnormal and dangerous condition. 
We are asked to disregard Harrof's testimony; but, in the absence 
of established facts and circumstances with which that testimony 
could not be reconciled, we cannot say that it is not crédible. More- 
over, if the testimony of the witness Seaborn is to be believed, the 
défendant had actual notice, on the day of the accident, that the spools 
were working loosely, and the testimony of the witness Popovich, 
if believed, was évidence that no sufficient inspection was made after 
such express notice to détermine whether the defect had been rem- 
edied. In a word, if the undisputed testimony of the witnesses re- 
ferred to is to be believed, the cause of the accident is not wrapped 
in doubt and mystery, but the inference would be fairly permissible 
that it must bave been due to a defective valve, and that this de- 
fective condition should hâve been known to the défendant in the ex- 
ercise of ordinary care. 

Upon the record bef ore the court on the former review it was 
held that the fact of plaintifï's injury justified no inference of de- 
fendant's négligence, for there the évidence was too conjectural to 
justify an inference that the injury was not the resuit of a risk plain- 
tiff assumed, as the négligence of the operator of the lever, but was, 
on the other hand, due to a defect which the défendant knew, or 
should bave known, existed. This holding, under the circumstances 
there presented, was amply supported by the authorities cited in the 
former opinion. 

It is the gênerai rule, in actions by employés for négligent injuries, 
that the mère fact of an injury raises no presumption of négligence 
on the part of the employer. In Patton v. Texas & Pacific Ry. Co., 
179 U. S. 658, 21 Sup. Ct. S75, 45 L. Ed. 361, it is said that while 
in the case of a passenger the fact of an accident carries with it a 
presumption of négligence on the part of the carrier, a presumption 
which in the absence of some explanation or proof to the contrary 
is sufficient to sustain a verdict against him, a différent rule obtains 
against an employé; that the fact of accident carries with it no pre- 
sumption of négligence on the part of the employer, but that it is an 
affirmative fact for the injured employé to establish that the employer 
has been guilty of négligence, the court saying : 

"When the testimony leaves the matter uncertain, and shows that any 
one of a half dozen things may hâve brought about the Injury, for some of 
which the employer Is responsible and for some of which he is not, It is not for 
the jury to guesa between thèse haif dozen causes, and flnd that the négligence 
of the employer was the real cause, when there is no satisfactory foundatlon 
in the testimony for that conclusion." 

As stated by this court in Cincinnati, etc., Ry. Co. v. South Fork 
Coal Co., 139 Fed. 538, 71 C. C. A. 316, 334, 1 L. R. A. (N. S.) 533, 
the reason for the différence in the rule of presumption between ac- 
tions by employés and actions by those not sustaining such relation, 
is the peculiar contract of the employé by which he assumes the 
risks incident to his employment, including the négligence of his 
fellow servants, and the resulting requirement that the injured em- 
ployé show that the injury of which he complains was the resuit of 
a risk he did not assume. The rule stated in Patton v. Texas & 



BTEK8 V. CARNEGIE STEEL CO. 351 

Pacific Ry. Co. has been applied by this court in Illinois Central R. 
R. Co. V. Coughlin, 133 Fed. 801, 65 C. C. A. 101, 103— where the 
foregoing extract from the opinion in Patton v. Railroad Company 
was quoted — and in Carnegie Steel Co. v. Byers, 149 Fed. 667, 83 C. C. 
A. 115, 117, 8 L. R. A. (N. S.) 677, upon the former hearing of this case. 
In each of the cases cited the inference of négligence as to risks not 
assumed by the employé was held to dépend upon conjecture. But 
there is no hard and fast rule that the doctrine of res ipsa loquitur 
can in no case be applicable in a suit by an employé against an em- 
ployer for négligent injuries. On the contrary, the rule referred 
to has been applied in numerous cases of that nature, the applica- 
bility of the rule being determined by the circumstances under which 
the accident is shown to bave happened. 

In Griffin v. Boston & Albany R. R., 148 Mass. 143, 19 N. E. 166, 
1 L. R. A. 698, 13 Am. St. Rep. 536, which was an action by an em- 
ployé for alleged négligent injury, it was said (page 146 of 148 Mass., 
page 167 of 19 N. E. [1 L. R. A. 698, 13 Am. St. Rep. 536]): 

"No gênerai iule can be laid down that the mère occurrence of an accident 
is or is not sufflclent prima facie proof of actionable négligence, for each 
case must dépend upon its own circumstances ; and what would be sufflclent 
proof of such négligence in an action brought against a railroad company by 
a passenger, or by a stranger, might not be so in an action brought by one 
of its servants." 

And, as stated elsewhere in the same opinion (page 145 of 148 Mass., 
page 167 of 19 N. E. [1 L. R. A. 698, 13 Am. St. Rep. 536]): 

"If the accident appears upon the évidence to be as consistent with the 
absence of négligence for vyhich the défendant Is responsible as v?lth the 
existence of such négligence, the plaintlfC must fall, and the case should not 
be left to the jury." 

In Hamilton v. Kansas City Southern Ry. Co., 133 Mo. App. 619, 
100 S. W. 671, 674, it i? not altogether inaptly suggested that the 
différence between the rule res ipsa loquitur as applied to a passen- 
ger or stranger and a servant is that in the case of a passenger a 
presumption aids the occurrence to speak, while in the case of a 
servant there is no such aid, and the occurrence itself must speak 
its character. 

Among the cases in which the rule of presumption or prima facie 
évidence of négligence has been applied in favor of employés are 
Sullivan v. Rowe, 80 N. E. (Mass.) 459; Hemphill v. Buck Creek 
Lbr. Co., 141 N. C. 487, 54 S. E. 430; Sackewitz v. Amer. Bis. 
Mfg. Co., 78 Mo. App. 144, 151 ; Gorman v. Milliken (Sup.) 86 N. 
Y. Supp. 699 ; Moynihan v. Hills Co., 146 Mass. 586, 16 N. E. 574, 
4 Am. St. Rep. 348. In Sullivan v. Rowe, where a buffer iron, used 
to stop at a desired point buckets running along the iron rail of a 
trench machine owned and operated by défendant, slipped off a boit 
on which it was hung, by reason of the coming out of the split key 
used to hold it in place, and fell on the plaintifï, an employé of the 
défendant, while working in a trench below the machine, the occur- 
rence was held to be of itself évidence of négligence, the évidence 
being conflicting as to whether or not, at the time of the accident. 



552 159 FEDBEAL REPORTER. 

there was a rope attachée! to the boit on which the buffer iron was 
hung which would prevent it f rom falling in case the spHt keys came 
•eut. In Hemphill v. Buck Creek Lumber Co., where a brakeman 
was injured because of the derailment of a car on which he was rid- 
ing, occurring through a spreading of the track on account of the 
rotten cross-ties, it was held that a presumption of négligence on the 
part of the master arose. In Sackewitz v. American Biscuit Mfg. 
Co., the plaintiff, a packer in the factory, was struck by the falling 
of a pièce of timber which was being used in making repairs to the 
building. It was held that the circumstances under which the plain- 
tiff was injured were such as to create a presumption of négligence, 
and that the doctrine of res ipsa loquitur was applicable. In Gorman 
V. Milliken, where a derrick furnished by the employer fell, injuring 
an employé; the failure of the master to explain the fall was held 
prima facie évidence of his négligence, the court saying that "the 
burden of proof is not shifted to the défendant by évidence of the 
fall of the derrick, as is claimed by the plaintiff, but the burden im- 
posed upon the plaintiff of showing defendant's négligence is met by 
évidence of the fall of the derrick." Moynihan v. Hills Co. con- 
tains a valuable discussion of the rules governing the assumption of 
risk by an employé with référence to failure to inspect and repair 
machinery; and is authority for the proposition that the elevator in 
question, not being a machine whose condition as to safety is con- 
stantly changing with its use, so as to require from the persons tend- 
ing it, as a part of the ordinary use of it, reconstruction or readjust- 
ment of parts, as they become worn out or displaced, for materials 
or new parts supplied by the master for that purpose, neither Harrof, 
the mère operator of the lever, nor the millwrights were, with respect 
to the performance of duties of inspection and repair, fellow serv- 
ants of the plaintiff. 

It is true that no one has testified in this case, from actual view of 
the valve, that it was out of repair. But the évidence presented by the 
plaintiff, if believed, excludes any other cause for the accident; and 
in such case it is open to the jury to infer the existence of such cause, 
even in an action by an employé. This rule has been frequently rec- 
ognized. Thus : In McLean v. Père Marquette R. R. Co., 137 Mich. 
483, 485, 10 N. W. 748, a railroad company permitted- planing mill 
refuse to be loaded loosely on an open rack car, so that as the car was 
being transported some of the material was likely to be dropped from 
the car. The plaintiff, a section hand, was injured by derailment of a 
Tiand car, apparently caused by its striking, upon the rail, a pièce of 
wood of the same material as that with which the car (which had late- 
ly passed over the track) was loaded. There was no other probable 
theory of the cause of the accident. The évidence as to whether the 
suction of the train upon such a pièce of wood could hâve caused it 
to lodge on the track was conflicting. It was held that it was open to 
the jury to infer from the testimony that the pièce of wood had fallen 
from the car. In Schoepper v. Chemical Co., 113 Mich. 582, 586, 71 N. 
W. 1081, where an employé was injured by the explosion of chemicals, 
the cause of which was not susceptible of absolute démonstration, but 
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there was room for dravving inferences better supported upon plaintiff's 
theory than upon that of the défendant, it was held that the cause of 
the injury did not rest wholly upon conjecture, and that it.w^s open to 
the jury to infer the cause of the accident from the circumstances at- 
tending it. In Fearington v. Blackwell-Durham Co., 141 N. G. 80, 
53 S. E. 662, a freight elevator, not under opération by the plaintiff em- 
ployé, suddenly dropped, without any assignable reason. It was held 
that under the doctrine of res ipsa loquitur there was évidence to be 
considered by the jury as to the négligent and defective condition of 
the elevator, and a négligent breachof duty on the part of the défend- 
ant. In Samuels v. McKesson (Sup.) 9,9 N. Y. Supp. 294, after an 
elevator, which was being run by an employé other than the plaintifï, 
had risen a few feet, the bottom of it was torn out. There was évi- 
dence that it was in the habit of shaking, tilting, and jerking, as though 
the sides of the bottom caught. It was held that such facts were suf- 
ficient to justify an inference of négligence under the doctrine of res' 
ipsa loquitur. See, also, Wabash Screen Door Co. v. Black, 136 Fed. 
721, 725, 61 C. C. A. 639. 

The proposition is fuUy supported, both by reason and authority, 
that where the character of an accident and the circumstahces under 
which it occurs are such as to point strongly tô a condition which is 
abnormali and dangerous, and to a long-continued existence of such 
abnormal and dangerous condition, under circumstances indicating 
that the employer by the exercise of reasonable care should hâve 
known of such condition, and where the évidence shows that the em- 
ployé had no knowledge of such condition, and sufïered injury thrôugh 
no négligence of his own, and through no risk assuriied by him, and 
that such abnormal and dangerous condition was the proximate cause 
of the accident, the fact of the relation of employer. and employé does 
not forbid an inference of the employer's négligence from the fact of 
the accident under circumstances so stated; notwithstanding the ab- 
sence of direct testimony, by personal observation, of the existence 
of the spécifie def ect alleged to havè caused the accident, This prop- 
osition is entirely consistent with the proposition applied upon the 
former review of this case, and is in no way in conflict with the prop- 
osition that inference of négligence depending upon mère conjecture 
will not be permitted, nor with the proposition that the court will not 
permit négligence to be shown by testimony of an incredible situation . 

We are constrained to'hold that the évidence presented upon the 
second trial was such as, if believed, to.j'ustify an inference that: the 
sudden rising of the elevator was due to a defective valve, and that 
such defect was or should hâve been known to défendant by ordinary 
care in inspection, and thus to meet the burden of pfoof împosed upon 
the plaintiff. 

Judgment reversed, and new trial ordèred. 

159F.— 23 
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THE WESTERN STATES. 
(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

L Admiralty— JuEisDicTioN— Statutes—Application. 

Eev. st. § 566 [U. S. Comp. St. 1901, p. 461], provlding that in cases 
of admiralty and maritime jurlsdiction relatlng to any matter of contract 
or tort arising on or eonceming any vessel of 20 tons burdèn or upward, 
enrolled and Ilcensed (or tlie coasting trade, and at tlie time employed 
In tlie business of commerce and navigation between places in différent 
States and terrltorles ,upon the lakes and navigable waters Connecting 
the lakes, the issues of (act shall bé tried by jury wben either party re- 
quires it, applles only to the Great Lakes and waters connected therevylth, 
and then only to such Issues of f act as arise in cases of contract or tort ; 
the statute having no référence to foreign vessels or those trading be- 
tween ports of the same state. 

[Ed. Note. — For casés in point, see Cent. Dig. vol. 1, Admiralty, § 595.] 

2. Same— Effect of Verdict, 

Where a libel In admiralty was flled by a passenger of a steamboat on 
thé Great Lakes for an assault and robbery on libelant while occupying 
her stateroom as a passenger by a member of the crew, durlag whlch 
libelant was chloroformed and robbed of her rings, watch, and $38 in 
money, apd a jury summoned to try the issues of fact as authorized by 
Rev. St. § 566 [U. S. Comp. St. 1901, p. 461], awarded libelant $15,000, 
the district judge properly set such verdict aside on the ground that it 
was the resuit of passion and préjudice, or a misunderstanding of hls 
charge, and entered a decree for libelant for $5,000, wlthoUt référence to , 
whether such verdict was conclusive or merely advisory. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. ], Admiralty, § 598.] 

3. Same— Admibalty Jueisdiction — Teanspobtatioh Contbact — Pebfobm- 

ANcœ— Négligence. 

A libel in admiralty in rem was maintalnable for injuries to a passenger 
of a steamboat on the Great Lakes resulting from négligence in the per- 
formance of the transportation contract, by reason of which négligence the 
passenger's stateroom was entered, , and she was assaulted and robbed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 1, Admiralty, § 284. 

Admiralty ■ jurlsdiction as to matters of contract, see notes to The 
Richard Winslow, 18 C. C. A. 347; Boutin v. Budd, 27 C. C. A. 530.] 

4. Shipping — Cabbiâge of Passengees— Négligence. 

■Where a passenger steamiboat on the Great Lakes was equipped wlth 
343 staterooms on tivo decks in two rows, wlth a passageway between 
them, the boat was, négligent in failing to provide a sufllelent watch; 
one man only belng provided for that purpose. 

5. Same— Négligence of Watchman. 

Where an oller on a steamboat was ahle to leave his quarters below 
and traverse parts of the boat whlch wére brilUantly lighted, and where 
he had no rlght to be, and break Into a stateroom, rob a passenger, and 
get away wlthout being seen, i such f acts were sufficient to show that the 
watchman provided was aeglAgent. 

6. Same— Se^ueing Dooks. ': ' ; 

The vessel was négligent In failing to provide the door of the state- 
room with bolts or Inside protection other than a lock whicb eould be 
opéra ted from outslde, aM was not excUsed by the faét that suçh inside 
securlties might embarrass the passenger in case of fire or sudden dan- 
ger. 

7. Admiralty— Appeal—Affiemance. 

W'here, on appeal in an aC(miralty proceedlng from a decree in favor of 
libelant for $5,000, the Court of Appeals found that the amount award- 
ed would compensate libelant for lier Injury, the decree would be affirmed 
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, wlth Jnterest and eosts, Instead of directing the District Court to enter a 
depree in accordance wltli the views of tlie Court of Appeals, wlilch would 
be the proper course ; the proceedlng on appeal belng In the, nature of a 
new trial. 

Appeals from the District Court of the United States for the West- 
ern District of New York. 

For opinion below, see 151 Fed. 929. 

Bushnell & Metcalf (J. N. Metcalf, of counsel), for libelant. 
Rogers; Locke & Babcock (Louis Babcock and Evan Hollister, of 
counsel), for claimant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judg'e. The libelant was a passenger September 
'12, 1904, on the steamboat Western States from the city of Buffalo 
to the city of Détroit. At about 2 in the morning she was awakened 
by hearing a man in her stateroom. He went out, but in a short tirtie 
came back, put a cloth with chloroform on it over her face, held her 
forcibly dowri in her berth uhtil she was unconscious, and then took 
her rings from her fingers, her watch from under her pillow, and 
about $38 in money from her pur se. Wheri she regained conscious- 
ness, she found she had been very sick at her ■ stomach, and, putting 
on- a cloak, werit down into the saloon where she found only'a bell- 
boy asleep. At her request, he brought the nightwatchman, and sub- 
sequentlythe captain, to whom she told her story. They were, accord- 
ing to her account, both incredulous and discourteous. A -day or 
two afterwards the police of Détroit arrested a man who had been an 
oiler on the steamboat, and he, when confronted by the libelant, ad- 
mitted the assault and robbery, and was convicted of piracy and seû- 
tenced to hard labor for Uf Ci - 

The door of the libelant's stateroom was solid, opening with a key 
in the usual way from the outside, but when closed locking itself. 
The key could not be used from the inside, and no One could get in 
from the outside except by the use of -the key: There was no boit Or 
contrivance of any kind on the inside which would protect the pas- 
senger from the entrance of anyone so provided. The steamboat had 
343 staterooms, which were on two decks, the lower one called the 
"saloon deck" and the upper one the "promenade deck." Thèse state- 
rooms for a considérable distance amidships were în two rows on each 
side with a passageway between. The libelant occupied No. 323, an 
outside room on the port side on the promenade detk.' There was but 
one night watchman, whose duty it was to patrol thèse decks from 
6 p. m. to 6 a. m.,, and report every half hour to the lookout in the 
pilot house that he had donc so. The libelant began this action in the 
District Court of the Unjted States for the Western District of New 
York against the steamboat in rem, charging the ownersiWith négli- 
gence in performing thô'COntract of transportation in rtôt aÏÏprding 
her a sufificient means of securing herself against intruders into her 
at^teroom, in not keeping à sufficient and vigilant watçh, and in treat- 
ing her disrespectfuUy and discourteously when she reported the oc- 
curence. The claimant ift its answer admitted the robbery, but de- 
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nied ail négligence connected either with the security of the state- 
rbom or with the stiificiency of the watch or with the disres{)ectful 
treàtitterit of the libelaht. It further excepted to the libél oïl the ground 
that the cause of action was for an assault, which, under rule 16 of 
the Siipreme^Courtin' adîniralty, Could not be maintained in rem. This 
exception the district judge overruled on the ground that the cause 
of action was not for the assault, but for négligence in the performance 
of the contract of transportation. Subsequently the libelant, under 
section 566 of the United States Reyised Statutes [U. S. Comp._ St. 
1901, p. 461], demanded a trial of the issues of fact before a jury 
and the same took place October 11, 1906, in the District Court of 
Lockport, resulting in a verdict for the plaintiff of $15,000. 

The provisions of this section, so far as applicable, are as f olloiys : 

'** • • In causes of àdmiralty and maritime Jurisdietîon relating-to 
any inatter ot contrait or tort arisirig upon or coneerning any vessel of 
twenty, tons bnrden or upward; enrolled and llcensed for the coasting trade 
and at tïie timè employed in, the business of commerce and navigation be- 
tween .places in différent sfptes and terrltofies upon the Iakes and navigable 
waters Connecting the Iakes; the trial of issues of fact shall be by jury when 
either pàrty requires it." ' 

: ■ ■ ■ ' :"' ' ■■[:;' '■■ 

,The question is raiSedi whether the verdict of the jury is binding 
upion the District Court aS contehded by; the libelant, or l^e a feigned 
isswe,out.'Of chancery, only .advisory, as contendôd by the claimant. 
The provision is an anomalyin the àdmiralty jurisdiction, which it 
Js.hoped Congress will repeal. It applies only to the Great Lakes 
and iwaters connected therewith, ând then not to ail issues of fact, 
but only to those arising: in cages: of contract or tort. It cannot be 
aivailed of in case of foreign vessels or of vessels trading between 
ports of the same state, and. it introduces a System of trial wholly for^ 
eign to the practice, forms, and procédure of courts of admiraltyl The 
historyipf it.is as follows: The original test of àdmiralty jurisdiction 
in England was that the .contract was made or the tort or transac- 
tion occurred -pn tidal waters, and, as in that country there was no 
navigation except upon. tidal waters, the test was a very f air one. 
This was equally true of the United States in its early history, so that 
the ^amé test was applied in deterraining the jurisdiction of àdmiralty 
courts. But when commerce developed upom the" Great Lakes, es- 
pecially after the introduction of steamboats, it was thoùght désirable 
that the same law should be applied there as had always beenappHed 
on the high sea^iand tidal waters connected therewith. Accordingly 
Congress ,passed Act -Feb. 26, 1845, c. 20, 5 Stat. '?'26, entitled "An 
act extending the jurisdiction of the District Courts to certain cases, 
upon the lakes and navigable waters Connecting the same," in thèse 
words : 

-'Be It ènacted by the Senate and House of Représentatives of the United 
States of America in Congress assembled, that the District Courts of the 
United States shall bave, possess, and exercise the same jurisdiction in 
matters of contract and tort, arising in, upon, or coneerning, steamboats and 
other' vessels df twenty tons burden and upwards, enrolled and llcensed for 
the cOaSting trade, and at the tlme employed in business of commercé and 
navigation between ports and places In différent States and territories upon 
the lakes and navigable waters connepting said lakes, as is now possessed 
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and exercised by the said courts In cases of the llke steamboats and otlier 
Tessels employed In navigation and commerce upon the higU seas, or tide 
waters, withln the admiralty and maritime jurisdicfîon o£ the United States ; 
and In ail suits brought in such courts In ail such mafters of contract or 
tort, the remédies, and the forms of process, and the modes of proceedlng, 
shall be the same as are or may be used by such courts in cases of admiralty 
and maritime jurisdiction ; and the maritime law of the United States, so 
far as the same is or may be applicable thereto, shall constitute the rule of 
décision in such suits, in the same manner, and to the same estent, and with 
the same equitles, as It now does In cases of admiralty and maritime juris- 
diction ; saving, however, to the parties the rlght of trial by jury of ail 
facts put In issue in such suits, where either party shall requlre It; and 
saving also to the parties the right of a concurrent remedy at the common 
lavr, where It Is compétent to give It, and any concurrent remedy which may 
be given by the state laws, where such steamer or other vèssel is employed 
In such business of commerce and navigation." 

This was, as the title implies, plaînly an act professing to extend the 
jurisdiction and the provision saving the right of trial by jury of facts 
put in issue where either .party should require it was included because 
of révérence for the jury System. In the year 1851 a cause arising out 
of a collision on Lake Ontario between the propeller Genesee Chiei 
and the schooner Cuba reached the Suprême Court. The owners of 
the schooner having filed their libel in rem against the propeller 
the claimant averred that the collision did not take place in tidal waters 
nor on the high seas, and therefore that the court had no jurisdiction 
thereof. The Genesee Chief, 13 How. 443, 13 L. Ed. 1058. The 
court proceeded to inquire into the whole subject of jurisdiction. Sec- 
tion 2 of article 3 of the Constitution provides : 

"The judicial power shall extend • ♦ • to ail cases of admiralty and 
maritime jurisdiction." 

The judiciary act of 1789 (Act Sept. 24, 1789, 1 Stat. 73, c. 20, § 9) 
gives to the District Courts "exclusive original cognizance of ail civil 
causes of admiralty and maritime jurisdiction including ail seizures 
under the laws of impost, navigation or trade of the United States 
where the seizures are made on waters which are navigable from the 
sea by vessels of ten or more tons burden within their respective dis- 
tricts as well as upon the high seas." The court pointed out that the 
jurisdiction under this act depended, not upon the question whether 
the waters were tidal, but upon the question whether they were nav- 
igable, and, the waters of the Great L,akes being navigable, it was 
held that the District Courts of the United States had exclusive ju- 
risdiction over them under the act of 1789. The act of 1845 which 
was passed for the purpose of extending the admiralty jurisdiction 
was accordingly construed as really restricting it. 

The réservation of the right to a jury trial was treated as a mère 
matter of practice: 

"The power of Congress to change the mode of proceedlng in this re- 
spect in its courts of admiralty will, we suppose, hardly be questloned. The 
Constitution déclares that the judicial po^ver of the United States shall ex- 
tend to 'ail cases of admiralty and maritime jurisdiction.' But It does not 
direct that the court shall proceed aecording to anclent and established 
forms, or shall adopt any other form or mode of practice. ■ The grant de- 
flnes the subjects to which the jurisdiction may be extended by Congress. 
But the extent of the power, as well as the mode of proceedlng In which 
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that Jurîsdlctlon Is to be exercised, like the power and practlce In ail ^he 
other courts of the United Stateë, are subject to the régulation of Conçrcss, 
except where that power Is limited by the terms o( the Constitution, or by 
necëssàry Implications from Its language. In admiralty and maritime cases 
there is no such limitation as to the mode of proceedlng, and Congress may, 
therefore, In cases of that description, give elther party rlght of trial by 
jury, or modlfy the practlce of the court In any other respect that It deema 
more eonducive to the administration of justice. And, in the proceedings 
under the act of 1845, the rlght to a trial by jury is undoubtedly secured 
to elther party If he thlnks proper to demand it." 

In 1868 the question arose again in the case of The Eagle, 8 Wall. 
15, 19 L. Ed. 365. The court departed from the ruling in the case of 
the Genesee Chief, which had been followed in the cases' of Allen v. 
Newberry, 21 How. 246, 16 L. Ed. 110, and in Hine v. Trevor, 4 Wall. 
555, 18 L. Ed. 451, and held that the act of 1845 was not restrictive, but 
entirely inoperative except as to this reserved right to a jury trial: 

"We must, therefore, regard it as obsolète and of no efEect, with the ex- 
ception of the clause which glves to elther party the right of trial by jury 
when requested, which is rather a mode of exercising jurlsdlction than any 
substantlal part, of it." 

It is probably in conséquence of this observation that the practice of 
injecting jury trials into admiralty proceedings on the Great Lakes and 
waters connected therewith was carried into section 566 of the Revised 
Statutes. 

Courts of chancery hâve al"Ways, for the purposes of their own en- 
lightenment, exercised the power of submitting issues of fact to betried 
by juries. In such cases, however, the chancellor prépares the issues, 
and he is not bound by the verdict of the jury upon them. So little 
bound that a bill of exceptions cannot be taken, or, if taken, can only 
be used on a motion for a new trial. Johnson v. Harmon, 94 U. S. 371, 
24 L. Ed. 271 ; Watt v. Starke, 101 U. S. 247, 350, 25 L. Ed. 826. 
When, however, the statute gives to a party the right to a jury trial, 
it is difficult to believe that it was intended to authorize the court to 
take this right away and substitute its own findings for the jury's, as 
in the case of feigned issues sent out of chancery. Such a practice does 
not give the party a jury trial at ail, or, at best, it gives with one hand 
what it takes away with the other. It seems to us that, consistently with 
a party's right to a jury trial, the power of the court can go no further 
than to grant a new trial. 

This is concisely stated by Judge Haight in McClave v. Gibb, 157 
N. Y. 413, 52 N. E. 186, 187 : -: 

"Where a party is entltled by the Constitution or by express provisions 
of law to a trial by jury of one or more Issues of fact. the flnding of the 
jury Is conclusive in the action, unless the verdict is set aside or a new 
trial is granted; but, where the party Is not entltled as of rlght to a trial 
by jury, the verdict Is not cOncIuslve upon the parties, and the trial court 
may adopt It, modlfy it, or disregard It, and flnd the facts anew. In the 
latter class of cases the verdict Is treated as an ald to the court to Inform 
Its 'conscience, but It is In no wlsé bound thereby, for the responslbillty of 
determlnlng the facts rests upon the trial judge and oUr Code has not 
changed the riile In this respect. Code Civ. Proc. 970, 971; McNaughton v. 
Osgood, 114 N. T. 574, 21 N. E. 1044; Learned v. Tillotson, 97 N. Y. 1, 6, 
49 Am. Rep. 508; Jackson v. Andrews, 59 N. Y. 244; Colle v. Tlft, 47 
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N. T. 119; Wilson v. Riddle, 123 U. S. 608, 8 Sup. Ct. 255, 31 L. Ed. 280; 
Van AIst v. Hunter, 5 Johns. Ch. [N. Y.] 148." 

See, also, 16 'Cyc. pp. 410-429 ; Hill v. Phillip's Adm'r, 87 Ky. 169, 
7 S. W. 917; Marvin v. Dutcher, 26'Minn. 391, 4 N. W. 685; The 
State V. Farrish, 33 Miss. 483 ; Cuthbert v. Ives, 65 Hun, 625, 20 N. 
Y. Supp. 469 ; Meeker v. Meeker, 75 111. 260 ; Whitted v. Fuquay, 127 
N. C. 68, 37 S. E. 141 ; Griffith v. Griffith, 9 Paige (N. Y.) 315. 

Still, in the Sixth circuit, Judge, afterwards Mr. Justice, Brown, in 
the case of The Empire (D. C.) 19 Fed. 558, seems to hâve held a con- 
trary view. A jury trial under section 566 had been had, and the libel- 
ant moved for a new trial. The learned judge set the verdict aside, but 
the report does not show whether he ordered a new trial or entered 
a decree in accordance with his own views of what was right. He did 
hold, relying principally upon the opinion of Mr. Justice Matthews in 
Boyd V. Clark (C. C.) 13 Fed. 908, that the verdict was advisory only. 
But in Boyd v. Clark the only point decided was that the proper prac- 
tice in such cases was to take an appeal, and not a writ of error, and 
upon the appeal the case stood for trial in the Circuit Court precisely 
as^ if tried by the District Court. As to the effect of the verdict, Mr. 
Justice Matthews declined to express any opinion, saying : 

"Whether the jury allowed In this class of admiralty cases is anything 
more than advisory to the District Cîourt as are juries in chaneery cases 
I do not deem It necessary to express an opinion." 

We do not discover anything în this case or in two others cited by 
Judge Brown which justified the conclusion that verdicts rendered un- 
der section 566 are advisory only. The two other cases cited were Eee 
V. Thompson, 3 Woods, 167, Fed. Cas. No. 8,202, in which everything 
Justice Bradley said about jury trials was with référence to feigned is- 
sues for the enlightenment of the court, and Basey v. Gallagher, 20 
Wall. 670, 22 L. Éd. 452, which was an action in equity for an injunc- 
tion only, in which Justice Field held that the statute of Montana al- 
lowing only one form of civic action, and providing that "issues of fact 
shall be tried by jury unless a jury is waived or a référence ordered," 
was not intended to abolish the différence between légal and équitable 
actions. He said: 

"But the considération which the court will glve to the questions raised 
by the pleadings, when the case Is called for trial or hearing, whether it 
will submit them to a jury, or pass upon them wlthout any such interven- 
tion, must dépend upon the jurisdiction which is to be exercised. If the 
remedy sought be a légal one, a jury is essential, unless waived by the 
stipulation of the parties; but, If the remedy songht be équitable, the 
court is not bound to call a jury, and if It does call one, It Is only for the 
purpose of enlightening its conscience, and not to control Its judgment. The 
decree which it must render upon the law and the facts must proceed from 
its own judgment, respecting them, and not from the judgment bf others." 

Judge Longyeafi in Gillette v. Pierce, Brown's Admiralty, 553, Fed. 
cas. No. 5,437, held that section 566 did not apply at ail, because the 
pleadings did not show that the vessel involved was enrolled or licensed 
for the coasting trade. In his very interesting discussion of that sec- 
tion he simply suggested that Congress should legislate to make the 
jury trials advisory only. It is true that Judge Ricks, in The City of 



360 159 FEDERAL EEPORTBK. 

Tbledo (D. C.)'73 Fed. 320, did hold such verdicts advisory only be- 
cause he thought any other construction would be a curtailment of the 
power of the admiralty jùdge. This dôes not seem consistent with the 
view of the Suprême Court in the Gehesee Chief, supra, which treats 
the provision as a mère régulation of practice, and was not necessary 
to be decided bécause tbe learned judge found the vessel did not fall 
within the provisions of section 566. The district judge, following the 
practice established in the Sixth circuit, entefed a decree in favor 
of thelibelant for $5,000 because he thought thé verdict of $15,000 was 
the resuit of passion or préjudice, or of misunderstanding his charge. 

Upon the whole case we think the district judge right. We hâve no 
doubt of the jurisdiction in rem in a cause where négligence in the per- 
formance of a contract of passenger transportation is involved. The 
Moses Taylor, 4 Wall. 411, 18 L. Ed. 397; The kinnetonka, 146 Fed. 
509, 77 C. C. A. 317. We also think that the watch maintained was in- 
sufficient. One man upon tw''o decks in a large steamboat so eut up by 
staterooms that it is necessary to keep walking about in ordër to see 
them at ail seems a meager protection. That the watchman was not 
vigilant may be inferred from the fact that an dller could leave his 
quarters below, traverse parts' of a brilliantly lighted steamboat where 
he had no right to be, accomplish this robbery, and get away without 
being seen. 

In one respect, however, we think the District Judge took too favora- 
ble a view for the claimantiviz., in holding that the vessel was not at 
fault for not giving the libelant a boit or some raeans of securing the 
door of her stateroom frpm the inside. It is true there was some évi- 
dence, though far from convincing that bolts or inside protections were 
not generally used in steamboats on the Great Lakes. While the f allure 
to use appliances generaljy employed may be évidence of négligence, the 
gênerai neglect of saf eguards does not establish care, Admitting that 
the lock itself was a good one, it seems to us that an. inside boit should 
hâve heen supplied, and that the reason given for not doing so, viz., 
that it might embarrass the passenger in case of fire or sudden danger, 
is whoUy unsatisfactory. 

The proceeding before us is in the nature of a new trial in which we 
findthat the sum of $5,000 and interest will sufficiently compensate the 
libelant for the injury received by her. Irvine v. The Hesper, 133 U. 
S. 356, 266, 7 Sup. Ct. 1177, 30 L. Ed. 1175. In such circumstançes 
the proper course, strictly speaking, would be to direct the District 
Court to enter a decree in accordance with thèse views. It seems, how- 
ever, unnecessary to subject the parties to the annoyance and expense 
of such a proceeding, as the decree on file is in accordance with the 
views entertained by us. 

The decree is affirmed, with interest and costs of the District Court, 
but, as both parties hâve appealed, without costs to either in this court. 
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JOHNSON V. CHARLES D. NORTON CO. 

(Circuit Court of Appeals, Slxth Circuit January 27, 1908.) 
No. 1,714. 

1. GUAEANTÏ— OONSTBUCTION AND OPERATION— WlIAT LAW GOVEBNS. 

A contract of guaranty macte to enable traction companies operating 
Unes in Pennsylvania to buy coal on crédit for use on tlieir roads, where- 
ever executed, is presumaWy to be performed In Pennsylvania, and is gov- 
erned by the law of tliat state. 

2. COTJETS— FEDERAL OOUETS— FOLLOWING STATE DECISIONS. 

A contract of guaranty Is a well-linown form of commercial contract as 
to the construction and effect of which the fédéral courts are not bound 
to follow State décisions not based on a local statuts or usage having the 
force of a local law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, § 979. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union & 
Planters' Banli v. City of Memphis, 49 C. C. A. 468.] 

3. Guaeanty— Remedy of Cbeditor— Conditions Précèdent. 

The distinction between a gênerai guaranty of payment and a guaranty 
of collection is well settled; the former being an unconditional, and the 
latter a conditlonal, contract. Under a guaranty of payment by a rallroad 
Company for supplies, where the compauy bas become insolvent, and its 
property has passed Into the hands of receivers in a f oreclosure suit, the 
creditor is not eompelled to pursue Its claim to judgment against the Com- 
pany before resorting to the guarantor ; nor is It obliged to unsuccessfully 
assert a clalm to priority over the mortgage debt in the foreclosure suit. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 25, Guaranty, § 89.] 

4. Same— Amount Recovebable— Intebest. 

Interest is reeoverable against a guarantor from the time the debt be- 
came due and after demand and notice, although the effect Is to increasR 
the judgment beyond the limit flxed by the contract of guaranty. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This was an action against a guarantor upon three letters of guaranty, in 
the following words: 

"January 16, 1903. 

"To Charles D. Norton Company, Philadelphia, Pa. — Gentlemen: In respect 
to the coal accounts of the Lehigh Valley Traction Company, the Philadelphia 
& Lehigh Valley Traction Company and the Allentown Electric Light & Power 
Company, respectlvely, with you. We hereby persoually, jointly and several- 
ly make this contract of guaranty, to wit: 

"That to the extent of twenty thousand dollars ($20,000) we guaraiitee the 
payment of any and ail amounts due or to become due from the said com- 
panies or either of them to you for coal furnished from time to time to theni 
or on their order respectlvely. This contract and guaranty to be a continuons 
one, and to apply to ail crédits given to the said companies or either of them 
wlthin the limits of the amount above set forth, untll such time as we shall 
in writlng notify you of our wlthdrawal of this guaranty, in the event - of 
which notice our guaranty shall eease on ail coal supply thereafter. 

"Yours truly, [Sigiied] Toœ. L. Johnson, 

"Robt. E. Wright." 

, "February 19, 1903. 
"To Charles D. Norton Company, No. 219 Stephen Girard Bldg., Philadel- 
phia, Pa. — Gentlemen: In respect to our letter or contract addressed to you 
bearing dates Jaiiuary, 1903, guaranteelng accounts of the Lehigh Valley 
Traction Oompaiiy, the Philadelphia & Lehigh Valley Traction Company and 
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the Allentown Electric Light and Power Company, we beg to say that the 
guaranty tliereia contained is to cover shlpments BOth by Charles D. Norton 
& Co., and Charles D. Norton Co., or either. 

"[Signed] r. e. Wright, 

"Tom. L. Johnson." 

"Lehigh Valley Traction Company, Allentown, Pa. 

''Commonwealth Building, Allentown, Jiily 1, 1903. 
"Messrs. Chas. D. Norton & Co., No. 209 Stephen Girard Bldg., Philadelphia, 
Pa. — Gentlemen: In respect to the contract of guaranty entered into by us 
with you in January, 1908, whereby we agreed to become the guarantors as 
therein stated of certain indebtedness of the Dehigh Valley Traction Company, 
the Philadelphia and Lehigh Valley Traction Company and the Allentown 
Electric Light and Power Company respectively to you, we hâve this to say: 
That If you comply with the suggestion that bas been made by those com- 
panies, or either' of them, that for that indebtedness and for the notes repre- 
senting it you should accept renewai notes from time to time from those com- 
panies and so continue to do the same until otherwise notilied by us such 
action on your part shall not relieve us from our guaranty, but that our 
liability under that contract shall continue as heretofore aud as set forth in 
the contract. ■ . 

"Yours respeetfully, [Signed] Tom L. Johnson, 

"Robt. E. VP'right" 

Notes and renewai notes were taken from the principal debtor, the Lehigh 
Valley Traction Company; the last renewals being three notes, each for §6,- 
603.48, dated, respectively, September 20, October 20, and October 21, 1904, 
maturing 60 days after date of each. Demand and notice were duly made 
and given. 

A demurrer to the pétition was overruled. A reply was then flled averring 
that the plaintifC had not pursued the principal debtor to judgment. It also 
averred that the property of the Lehigh Valley Traction Company was in the 
hands of a receiver appointed by a Pennsylvania court under a mortgage fore- 
closure proceeding; that the clalm of the plaintIfC was for coal supplled to 
maintaln the opération of the traction company, and the claim of plaintifiC was 
entltled to préférence over the mortgage debt, and the property in the hands 
of the receiver was more than enough to pay ail preferential debts; that the 
plaintiff filed its said claim before a master directed to report preferential 
debts, but has not proseeuted same to judgment, nor instituted any suit against 
the said Lehigh Valley Traction Company. A demurrer to this answer was 
sustained so far as it contained affirmative matter. Thereupon the case was 
submitted to a jury upon évidence adduced by the plaintifï in support of its 
pétition. The jury, by direction, returned a verdict for $19,810.42, being the 
aggregate of the principal due upon the three notes mentioned with interest 
upon $6,603.47 from December 20, 1904, and interest upon a like amount from 
December 21, 1904, and upon a Ilke sum from January 18, 1905. 

J. C. Brooks, for plaintiff in error. 
G. M. Dahl, for défendant' in error. 

Before LURTON, SliV^RÈNS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge (after stating the facts as above). The 
traction companies, whose contracts Mr. Johnson guaranteed, were 
companies operating Unes of rai!lway in the state of Pennsylvania. The 
Charles D. Norton Company 'and Charles D. Norton wek dealers in 
coal, carrying on business in that state, and the object of the guarantee 
was to secure them in the sale and delivery of coal to the former com- 
panies used from day to day for the opération of their several lines. 
There is no évidence as to where the contracts of guaranty were sign- 
ed, and no express agreement that the guarantee was given in view of 
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the law of any particular state. If we assume the guarantee to hâve 
been written in Ohio, the state of the résidence of Mr. Johnson, one of 
the guarantors, the implications from the character and circumstances 
of the contract are that the contract of guaranty was to be fulfilled in 
Pennsylvania, and that the guaranty was given with a view to the law 
of the place of performance. Cox v. United States, 6 Pet. 172, 8 L. 
Ed. 359; Boyle v. Zacharie, 6 Pet. 635, 644, 8 L. Ed. 527; Bell v. 
Bruen, 1 How. 169, 11 h- Ed. 89 ; United States Bank v. Daniel, 7 
Pet. 33, 9 L,. Ed. 989 ; Pritchard v. Norton, 106 U. S. 124, 136, 1 Sup. 
Ct. 102, 27 h. Ed. 104. Upon this assumption we should interpret 
and give efïect to the guaranty according to the law of Pennsylvania. 

For the plaintifï in error it is contended that, according to the laws 
of Pennsylvania, this guaranty is conditional, and that the guarantor is 
not liable until the principal debtor has been pursued to insolvency. To 
sustain this counsel cite: Isett v. Hoge, 2 Watts (Pa.) 128; Brown 
v. Brooks, 25 Pa. 210; Hoffman v. Bechtel, 52 Pa. 190; National 
Society v. Lichtenwalner, 100 Pa. 100, 45 Am. Rep. 359 ; Hartman v. 
First National Bank, 103 Pa. 581. It may be doubted whether under 
the Pennsylvania décisions it is essential to pursue an insolvent prin- 
cipal to judgment; such a course being fruitless. Cambell v. Baker, 
46 Pa. 243 ; Janes v. Scott, 59 Pa. 178, 98 Am. Dec. 328. 

A contract of guaranty is a well-known form of commercial contract, 
and it is not to be conceded, on the Pennsylvania cases cited, that the 
liability of a guarantor should be made to dépend upon an unsuccess- 
ful resort to an équitable proceeding to assert a claim as preferred over 
mortgage debts because created for supplies to keep an insolvent ratl- 
way line in opération. Certainly, if it did not appear that harm had 
resulted to the guarantor as a conséquence, a court of law would not 
repel a plaintiff upon such a défense. See National Loan Association 
V. Lichtenwalner, 100 Pa. 100, 45 Am. Rep. 359. Passing this, we 
find that thèse décisions of the Pennsylvania courts are not based upon 
any local statute, custom, or usage, having the force of local law and 
purport only to be the view of the Pennsylvania courts as to the gêner- 
ai commercial or common law in respect to the interprétation and effect 
of contracts of guaranty. 

In holding that a gênerai guaranty of payment is a conditional 
guaranty, dépendent upon the exercise of due diligence in coUecting 
from the principal debtor, the Pennsylvania courts are not in line with 
the great weight of authority. In the absence of some spécial limiting 
or qualifying words, the line of distinction between a guaranty of pay- 
ment and a guaranty of collection is well settled. The one signifies an 
unconditional contract, and the other a conditional contract. 14 Am. & 
Eng. Enc. of Law, 1141 ; 20 Cyc. 1450. Of the many décisions holding 
that a simple guaranty of payment is an absolute guaranty, we cite only 
a few : Neil v. Ohio Agricultural Bank, 31 Ohio St. 15 ; City Savings 
Bank v. Hopson, 53 Conn. 453, 5 Atl. 601 ; Yancey v. Brown, 3 Sneed 
(Tenn.) 89 ; Klein v. Kern, 94 Tenn. 34, 28 S. W. 295 ; Brown v. Cur- 
tiss, 2 N. Y. 225 ; Miller v. Rinehart, 119 N. Y. 368, 23 N. E. 817; Don- 
ley V. Camp, 22 Ala. 659, 58 Am. Dec. 274 ; Sanford v. Allen, 1 Cush. 
(Mass.) 478 ; Inkster v. Marshal National Bank, 30 Mich. 143 ; Dana v. 
Conant, 30 Vt. 246 ; Wren v. Pearce, 4 Smedes & M. (Miss.) 91. Most 
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of the cases, English and American, hold that neither notice of the ac- 
ceptance of the guâranty nor demand of payment from the principal 
debtor with notice to the guarantor are requisite steps to the liability 
of a guarantor of payment. In this particular, the Suprême Court of 
the United States holds othérwise, though they do hold that the guaran- 
tor is relieved only to the extent that he has been injured by default 
in such demand and notice. Douglass v. Reynolds, 7 Pet. 113, 136, 
8 L. Ed. 626, s. c. 13 Pet. 497, 9 L. Ed. 1171; Davis v. Wells, 104 
U. S. 160, 170, 36 L. Ed. 686. That it is not essential to show an 
unsuccessful effort to coerce payment by the principal debtor is the 
plain conclusion from the Suprême Court cases cited, as well as from 
Memphis v. Brown, 20 Wall. 289, 311, 33 L. Ed. 264, where the ques- 
tion arose upon a guâranty that : 

"The eity of Mempliis wlll and doeg hereby guarantee the contractors the 
payment: of said accounts so assièsseid agalnst the property owners for the 
payment aceordlng to plans and spécifications." 

The court said of this: 

"It will be perpeived that this Is a guâranty of payment, and not of' collec- 
tion merely, and upon which, upon gênerai principles of lavv, a suit may be 
commenced agalnst the grantor (guarantor) without any previous suit against 
the principal. The 30, 60. and' 90 days had long passed, and the payments 
had not been made by the owners. Thèse periods, ■we think, fumish the 
limit of delay, that could hâve been contemplated, before the city became 
liable to pay. Numerous aut'horities are cited in brief of counsel and in the 
learned opinion of the circuit judge, to sho-w that, upon a contract thus word- 
ed, the clty is liable in a suit brought by the contracter. They fuUy sustain 
the position. The fact, ho%Yever, that the Suprême Court of Tennessee lias 
now decided that an assessment upon the property owner for this expense is 
void, as in violation of the Constitution of the state, would seem to render 
such discussion unnecessary. The work was done under a contract with and 
by the employment of the city ; the clalm of the contracter is upon his con- 
tract, to which the city alone is the counter party. A particular mode in 
which payment was expected to be- obtainedi f ails. The clty cannot allège the 
illegality of the proposed détail of payment as a défense to itself. If it 'caus- 
ed' the owners to' pay, that was well. If it failed in that, as it has, both in 
fact and in law, its guâranty of payment remains In force." 

In Douglass v. Reynolds, 7 Pet. 113, 126, 8 L. Ed. 636, Justice 
Story, speaking of the necessity of a demand and notice and of the 
gênerai character of a guâranty of payment, said : 

"By the very terms of this guâranty, as well as by the gênerai principles of 
law, the guarantors are only coUaterally liable, upon the fallure of the prin- 
cipal debtor to pay the debt. A, deniand upon him, and a fallure upon his 
part to perform his engagements, are indispensable to constitute a casus 
foaderis. The creditors are not, Indeed, bound to institute any légal proceed- 
Ings agalnst the debtor, but they are required to use reasonable diligence to 
make demand, and to give notice of the nonpayment. The guarantors are 
not to be'held to any length of indulgence of crédit which the creditors may 
choose ; but hâve a right to' Insist that the risk of their responsibility shall 
be flxed and terminated withln a reasonable time after the debt has become 
due." 

Gontracts of guâranty are a well-known form of commercial obliga- 
tion. In Davis v. Wells, cited above, the court said they were "to 
be construed as à mercantile instrument in furtherance of its spirit 
and liberallv to promote the usé and convenience of commercial inter- 
course." Bell V. Bruen, 1 How. 1^9, 186, il L. Ed. 89'; Lawrence v. 
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x\IcCa.lmoiit, 2 How. 436, 449, 11 I;; Ed. -326; 3 Kent's Comm., side 
page 12l. With respect of such a question of genefàl law, involving, 
as this does, the construction aiid effect of commercial obligations so 
much used in commercial transactions, the courts of the United States, 
while inclined to agreement with the décisions of the court of the state 
of the solution of the contract, are flot compelled to foUow such de- 
cisioiis when they do not profess to be based upon ,a local statute nor 
ady local usage having the force of locallaw. 

' Section 721, Rev. St.[U. S. Comp. St. 1901, p. 581], which re- 
quires the courts of the United States to regard the laws of the sever- 
al States, except when the Constitution, treaties, or statutes of the 
United States shall otherwise provide, in trials at common law, "as 
rules of décision" when they apply, has again and again been construed 
and limited in its action to state laws strictly local; that is to sayî to 
the statute of the state and their construction by the local courts aâd to 
rights and titles to property having a situS by their nature or character. 
That the section mentioned does not extend to contfacts having a Com- 
mercial character, such as that hère involyed, nor qupçtions dépendent 
upon the gênerai common law, is well settled. Swift v. Tyson, 16 iPet. 
1, 10 L. Ed. 865 ; Oates v. National Bank, 100 U. S. 239, 246, 25 L. Ed. 
580 ; Carpenter v. Providence Ins. Co., 16 Pet. 495, 511, 10 L. Ed. 1044 ; 
Railroad Co. y; National Bank, 102 U. S. 14, 55, 26 L. Ed. 61; Burgess 
V. Seligman, 107 U. S. 20, 27 L. Ed. 369 ; Liverpool & Great Western 
Steam Co. v. Phénix Ins. Go., 129 U. S. 397, 443, 9 Sup. Ct. 469; 32 L. 
Ed. 788 ; Hartford Ins. Co. v. Chicago, etc., Ry. Co., 175 U. S. 91, 100, 
20 Sup. Ct. 33, 44 E- Ed. 84 ; Baltimore & Ohio Railroad Co. v. Baugh, 
149 U. S. 371, 377 et seq., 13 Sup. Ct. 914, 37 L. Ed. 772; Russell v. 
Clark, 7 Cranch, 69, 3 L. Ed. 271 ; Bell v. Bfuen, 1 How. 186, 11 U Ed. 
89 ; Davis v. Wells, 104 U. S. 159, 26 L. Ed. 686 ; Douglass v. Reynolds, 
7 Pet. 113, 126, 8 h- Ed. 626 ; , Drummond v. Prestman, 12 Wheat. 
515, 6 L. Ed. 712 ; and Memphis v. Brown, 20 Wall. 289, 22 L- Ed. 
264— were cases involving guaranties, and in every instance the matter 
was treated as one of gênerai law. 

There was no error in the allowance of interest after demand aiid 
notice, although the gênerai resuit was to increase the judgment be- 
yond the limit of liability. The sums demanded were due and pay- 
able when demanded, and interest then began to run, 

Judgment affirmed. 

NOTE. — ThefoUowlng Is the opinion of TfLjlei, District Judge, on deûiurrer 
to the pétition: 

TAYLER, District Judge. Tliis is an action brouglit by the plalntlff against 
the défendant, in whlch it seelîs to reeover aome $20,000-ion a contract of guar- 
anty entëred into between the parties, whereby the défendant guaranteed, to 
the extent of $20,000, the payment of any or ail amounts, due or to becorae.^ne 
from certain corporations, or elther of them, to thé plalntlff for "coal fur- 
nlShed from time to tlme. Tlie contract Wàs later enlàrged so as to inake It 
COver notes, or renewal? thereof, ■n'ïiièh' might be glven by the comjiânies 
for thë indebtednesâ aceruing for coal. 

"- To this' pétition the défendant bas filed a gênerai demurrer, and' the ground 
oti whlch thlà demurrer Is sought to be sustalned, In argunieiit, is thkt it 
nowhere à{>peârâ Ih the pétition that thé plalntlff has exhausted Its re&edy 
against the {irihcijpal debtor. Courisel for thé défendant claim that the guar- 
atoty sued upoh is what Is calied a cbhdltional guâraiity, and not an absolute 
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guaranty ; tbat It Is a -guaranty of that sort bas beeu détermine^ bythe Su- 
prême Court of Pennsylvanla, In wàlch state the contract was made, and 
iffbere It was to be executed; and tbat, under the décisions of the courts of 
'that State, before suit caû be instltuted and prosecuted on such a guaranty, 
resort must prlmarily be had to the original debtor, and onlyupon bis failure 
to respond to légal proeeedlngs Institut^ for the collection of the debt can 
suit be brought against ihe guarantor. 

Thè clalm tbat the meaning of this contract and the effiect to be glven to It 
by this court are tô be determined by the law of Pennsylvanla Is unsoùnd. 
The question thus made is a question of gênerai law, in respect to whlch 
tbp fédéral courts will fpUow the rules of gênerai law as laid down by fédéral 
courts. Tins doctrine Is establlshed by the case of Swift v. Tyson, 16 Pet. 1, 
10 L; 'Ed. 865, and a longllne of authorltles subséquent to the décision in that 
eaae.^' ■ - ■•' 

;Tb)8,,nJle establlshed: by the fédéral courts, andby the courts of most of the 
States^ i^s, to the effect Jhat such a guaranty as that on which this suit is based 
Is absolute, and that It is not nçcessary, in order to predlcate an action at law 
Upon It, ibat suit should bave bèen prosecuted against the original debtor, 
or tîiittt àny steps should bave beën taken against hlm. It would be sufflclent 
in case Gif such guaranty that default should hme been made. That appears 
tn this case according to the allégations of the pétition,, and tbereforqa right 
of action bas accrued against the défendant. 

Thé demurrer to the pétition is therefore overruled. 
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{Circuit Court of Appeals, Slxth Circuit. February 15, 1908.) 

No. 1,727. 

1. WEI* OTEbEOE— FOBMEB DECISIONS— I/AW OP CaSE. 

Wbere, on a f ormer writ ,of error in an action for Injuries to a servant, 
the court reversed a Jtjdgment for défendant, and held that the Court 
should bave submitted the case to the jury, such détermination con- 
stltuted the law of tbe case on a retrlal, wbere thé évidence was cobflictlng 
arid much the same as on the flrst trial. 

[Ed. Note. — For cases In point, See Cent. Dig. vol. 3, Appealaûd Error, 
§§ 4661-4665.] 

2. Courtb-^'Fedeeal Couets— Submission to Juky— State Law, 

The law of the state wlth référence to submission to tbe jury of spécial 
Interrogatories does not control the fedetal courts. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 13, Courts, § 927.] 

3. "Weit of Eeeoe— Review— Mattees of Disceetion— Submission of Intbe- 

eogatoeies. 

Refusai bf the trial judge In the exercise of discrétion to submlt spëclal 
Interrogatorles to the jury because they were not filed untU durlng the 
.argument cannot be asslgned as error. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§3858,3859.] 

4 Same— IjNviTED Eebob. 

Where, Ih an action for Injuries to a servant, defendant's counsel pre- 
sented 20 requcsts tb charge wlth respect to the (àutles and liablllties, of 
thé respective parties, no one of wbieh limlted tbe employer's di|^ ,to 
provide a safe place to the exercise <>f ordluary eare In that behalf, dcT- 
fendant was not entltled to urge on writ of error 1» reverse the, judg- 
ment that an Instruction that one of the things whlch an epiployer la 
requlred under the law to do for the employé Is ,to provide reaspnably 
safe places at whlch, or on which, or In whieb the employé Is requlred to 
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work, etc., was defedtive because an employer was bound only to use or- 
dinary care to provide a reasonably safe place. 

[Ed. Note. — ror cases, in point, see Cent. Dig. vol, 3, Appeal and Brror, 
§§ 36Q2-8604.] 

5. Mastee and SeevAnt— Injuries to Sœbvant— Evidence— Usage ob Ous- 

TOM. 

Where, In an action for injuries to a railroad switchman by an alleged 
defect in an embankment by the slde of the track on or over whlch 
pîaintiff stepped when he left the engine to turn a switçh, the question 
arose as to whether the defect was within defendant's right of way or 
- was on private property adjacent thereto, proof of a cùstom for swltch- 
men to alight at the place where pîaintiff dld, and where thé defect exist- 
ed, was admissible to show that though the place inay hâve been private 
property the défendant by using It for his own purposes, so far as its em- 
ployés were coneerned, was bound to keep It in a reasonably safe condi- 
tion. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 913-932.] 

6. Teial— Instructions— Refusai, to Request. 

It was not error to refuse . requests to charge, where the instructions 
given were fuU and falr, and aptly presented the case on the law and 
the évidence. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 46, Trial, §§ 651-689.] 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

C. A. Schmettau, for pîaintiff in error. 
C. A. Thatcher, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge. This cause is brought before this court 
for the second time. The action was brought by Reardon to recover 
damages for a personal injury sustained by him on March 3, 1904, in 
conséquence, as he allèges, of the négligence of the railroad company 
in the maintenance in proper condition of the grounds used in its busi- 
ness at its yards in the city of Toledo. He was at th« time of the acci- 
dent, and had been for a considérable time before, employed by the Com- 
pany as a switchman at that place. At the first trial the court being of 
opinion that the pîaintiff had not made out his case directed the jury to 
return a verdict for the défendant. This was done. And from the 
judgment entered thereon the case was brought hère. Upon consid- 
ération of the évidence we thought the facts should hâve been left to 
the jury. The judgment was reversed and the cause remanded for a 
new trial. 147 Fed. 187, 77 C. C. A. 416. A second trial was had and 
resulted in a verdict for the pîaintiff. The présent writ of error, sued 
out by the railroad company, brings up the record of that trial and 
the judgment for review upon assignments of error, the main'burdèn 
of which is that the court refused to instruct the jury to find for the 
défendant at the close of the évidence. The nature of the case and qf 
the issues controverted are stated in our former opinion and need not 
be repeated. 

1. The évidence was much the same on the last as on the former 
trial. There were small différences, but, as before, upon the fflatefiâl 
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facts'the évidence was conflicting. It might be that thé prépondér- 
ance of it was as to sortie queStioriSgJrëater, and cm otïiers lesS, than 
ott thé former triai''' But this' dî'd'not'affect tlie relative provinces of 
the court and jury. This being so, it follows tliat our former décision 
rtiùst be regarded as controliing. 'f he court below would hâve disre- 
garded it if it had again taken the case from the jury, m 

2. During the argument befo're the jury counsel for défendant re- 
quested the court to submit to the" jury in connection with the main 
jsstie certain spécial înterrogatorieS in regard to particular facts, for 
spécial iindings. î^he 'court déni éd. the request, assigning as a reason 
that-they had not been fîled until during the argument to the jury. 
And counsel refer tô a statute àrid décisions thereori'of the courts of 
©hîo tô the efifect that such requests may be submitted at any time 
befpre the case is submitted to the jury. .But the law of the state does 
nôt control the fédéral" Courts in respect to the mode in which causes 
shall be submitted to a jury. Nudd v. Burrows, 91 U. S. 441, 23 L. 
E;d. ^86» Indianapolis, etc., R. R. Co. v. Horst, 93 U. S. 291, 23 L. 
Ed.. 898; Lincoln>v. Power, 151 U. S. 443, 14 Sup.^Ct. 387, 38 L. Ed. 
224. It was a matter entirely within the discrétion of the court 
AvFether it would submit the spécial questions for sepafate findings, 
p^d jts,, action therein c^finoti be assjgned as errOr. 

à. ït is also complained that, the, court, in charging the jury on the 
subject of plaintiff in error's duties towards Reardon, used the follpw- 
ing language: 

"Now, the particular duty which tbe plaintiff daims the défendant owed 
to him and aid not perfortn iS this, itt substance: One of the things which an 
employer is required under the law, as It has grown up, to do for the em- 
ployé is to provide reasonably safe places at which, or on which, or In which 
the ernplpyé Is required to work in per^'orming the master's work ; and plain- 
tifC claims that that duty the master in this case— the railroàd company — 
faîled to perfôrm, and that In conséquence of that falliure he was Injured." 

ït must be admittedthat tiiis was not a precisely correct statement of 
the law wpon the subject. The défendant contends that the court should 
hâve said. that the employer was boUnd to use ordinary care to pro- 
vide a reasonably safe place. No doubt, if the court had been then ask- 
sd to modify its instruction in that way, the request would hâve been 
.granted; but the défendant contented itself with a gênerai exception 
to the itistruction without pointing out the particular in respect of which 
the statement needed modification. The defendant's counsel present- 
ed 20 requests to instruct the jury in regard to the duties and liabili- 
ties of; the, respective parties. But in no one of thèm was the diity df 
the défendant to provide a safe place put with the modification now 
isuggegted. For example, thei fifth, which was : 

"If you flnd from the évidence ithat the défendant h'àd providèd a sa£é place 
at theiswitch w^ere its switehmea cpuld perform thelr work, it had thereby 
compile^ with its légal duties in th^t ; respect, If the switchmen, instead of 
usine the place, prôvided by the défendant, chose sopie other place In which 
to pérform toelr duties, they dld so àt ttieir own rlsk." 

And the eighth : 

"If the 'plaintiff fails to prove by the prépondérance 'bt the evidèrice that 
the gr9UHd;0n tçp of the retainini .wal] was maintained ' by the défendant, 
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and that the défendant negligently failed to maintain tbe same In a safe 
condition, and pegligently permitted a hole to remain baçk of the retaining 
wall by reason of which Reardon was Injured, then yoiir verdict must be 
for the défendant." 

The court in its charge seems to hâve accepted this form of state- 
ment of the defendant's liability as correct. In thèse circumstances 
vve think the error, not then noticed, or if noticed was allowed to lurk 
without challenge, cannot now be employed to disturb the judgment. 
The circumstances are very similar to those on which error was as- 
signed in the case of Coney Island Co. v. Dennan, 149 Fed. 687, 79 
C. C. A. 375, which we disposed of in like manner. 

4. Another question discussed in the briefs of counsél^relates to the 
competency of the proof of a custom or usage, which the évidence 
tended to show had been practicedand perrnitted by the railroad Com- 
pany for a long time, for the switchmen to get ofif the train at the place 
where plaintiff left the engine to throw the switch, and where thé de- 
fect which caused the accident existed. A question arose as to wheth- 
er the defect in the embankment by the side of the track on or over 
which the plaintifï stepped whenhe left the engine was within the 
line of the company's ownership or was on private property adjacent 
to that owned by the Company. Proof of the usage was conjpetent 
in the lattercase to show that notwith standing the place may hâve 
been on private property, yet that, by assuming control over and us- 
ing it for its own purpb^es, the conditions, so far as its employés were 
concerned, were the same as if the company owned it. This was the 
view taken by the court in receiving the évidence and submitting it 
to the jury, and we think it was entirely correct. It would be utterly 
unreasonable to require the switchmen to enter into an inquiry respéct- 
ing the company's right to occupy the place where he was set to work 
if there had been a custom to use it of such long standing that he 
would naturally suppose it had the right which the custom indicated. 

Some other questions of minor importance are made, none of which 
seem to deserve separate discussion, unless it be a complaint that sev- 
eral of the defendant's requests to charge the jury were not given. 
But the charge of the court covered ail the essential features of the 
case, and the court was under no duty to give the instructions pre- 
pared by counsel. The instructions given were full and fair, and apt- 
ly presented the case on the law and the évidence. The clearness with 
which this was done would probably hâve been more marred than 
mended by giving the disjointed requests of counsel, although the lat- 
ter may hâve been entirely correct. 

The iudgment must be afifirmed, with costs. 
159 F.— 24 
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; WESTERN LOAN & SAVINGS 00. v. ÏHIBODEAD «t al. 
(Circuit Court of Appeals, NInth Circuit. February 3, 1908.) 
No. 1,432. 

1. RErOÈMATiON OF iNSTEUlfENTS—MlSTAKE—rBAUD— EVIDENCE. 

Equlty bas Jurisdlctlon to reform written lustruments where there Is 
a mutual mlstalce or mistake on one slde and fraud or inéquitable con- 
duct on the other, but sucb relief wlll not be granted iinless the évidence 
is Bo cogent as to thoroughly satisfy tbe mmd of the court. 

[Ed. Note. — For cases in point, see Cent. Dlg. voL 42, Reformation of 
Instruments. § 157.] 

2. feAME— Evidence. 

Evidence held to sustaln flndinga that a note and mortgage had been 
frauduiently obtalned for an excessive amount, and that complainants ex- 
ecuted the instruments in good faith under an honest miâtake wlthout 
négligence, and were therefpre entitled to reformation. 

[Ed, Note. — For cases in point, see Cent. Dlg. vol. 42, Reformation of 
Instruments, §§ 157-193.] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

James Ingebretseb and William H. King, for appellant 
Hall & Patterson, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and De HAVEN, 
District Judge. 

ROSS, Circuit Judge. The appellees, Thomas H. Thibodeau, Sue 
R. Thibodeau, his wife, and Dennis Lee, brought this suit in the court 
bélow for the reformation of a certain promissory note, and mortgage 
given to secure the same, made to the appellant (défendant below), and 
for a decree to the effect that the note and mortgage as executed be 
canceled upon their paying the balance alleged to be due from them in 
accordance with the actual agreenient of the parties. 

The note as executed read as follows : 
"$11900.00 Mlssoula, Montana, December 9th, 1902. 

"For value received we promise to pay to the Western Loan and Savings 
Company, a corporation of Sait Lake City, Utah, the sum of eleven thou- 
sand nlne hundred dollars ($11900.00) in payments as follows: one hundred 
and forty dollars ($140.00) on the 16th day of each and every month, eom- 
mencing with the month of December, 1902, until elghty-five (85) payments 
shall hâve been made. Payable at the Utah Commercial and Savings Bank, 
Sait Lake City, TJtah." 

"The jurisdiction of equity to reform written instruments where 
there is a mutual mistake, or mistake on one side, and fraud or inéqui- 
table conduct on the other, is undoubted; but to justify such reforma- 
tion, the évidence must be sufficiently cogent to thoroughly satisfy the 
mind of the court." Simmons Creek Coal Company v. Doran, 142 U. 
S. 417, 435, 13 Sup. Ct. 239, 245, 35 L. Ed. 1063. 

The court below had the advantage of observing the conduct and 
manner of testifying of the various witnesses, and was, as stated in its 
opinion found in the record, entirely satisfied that the complainants 
had sustained their case ; the findings of the court being to the efïect 
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that the complainants applied to the defepdant's' agent for a loan of 
$7,000, payable in monthly installments of $140 per month, with inter- 
est at the rate of 10 per cent, per annum, out of which payments of 
$140 per month the interest accrued on the loan for the previotjs month 
should first be paid, and the balance applied to reduce the principal 
sum, the complainants to hâve the privilège of paying the debt in full 
at any time ; that the agent agreed to make the loan upon those terms, 
and induced the complainants 'to exécute the note above set out, and the 
mortgage securing the same, upon the belief of the complainants that 
the note and mortgage so executed by them expressed the terms upon. 
which the complainants applied for, and the defendant's agent agreed 
to make, the said loan ; "that defendant's agent knewj and purposely 
did not explain to Thibodeau or to any of the complainants, the différ- 
ence between a loan of $7;000, payable at the rate of ten per cent, per 
annum, in monthly payments of $140 per month to be applied on inter- 
est and principal, and the contract a,s executed by the parties ; that the 
defendant's agent, Brooks, knew Thomas H. Thibodeau well, and 
knew that he was illiterate, of French parentage and unfamiliar with 
the English language, and of complainants' reliance upon and confi- 
dence in said agent Brooks and his statements, yet he knowingly per- 
mitted Thibodeau and the other complainants to believe that the loan 
was such as Thibodeau and complainants requested — that is, in eflfect 
one for $7,000, with interest at ten per cent, per annum, payable in 
monthly installments ; that the défendant, for the purpose of mislead- 
ing and deceiving complainants and preventing them f rom knowing the 
rate of interest provided for in said note and mortgage executed by 
complainants, did not express in said note or mortgage the rate of in- 
terest provided for therein, nor notify complainants or any of them 
that said note or mortgage provided for a rate of interest in excess of 
ten per cent, per annum, but to deceive complainants and to prevent 
them from knowing the actual rate of jnterest provided by said note 
and mortgage, caused the sum of $4,900 to be placed therein as interest, 
and represented to complainants that said $4,900 was ten per cent, in- 
terest per annum on $7,000, payable in installments of $140 per month 
until paid, and that it amounted to the same thing whether complain- 
ants paid $7,000 with interest at the rate of ten per cent, per annum 
in monthly payments of $140 per month and applying the payments first 
to pay the interest for the previous month, and applying the balance to 
i^educe the principal, as it would be to pay eleven thousand nine hun- 
dred dollars ($11,900) in eighty-five (85) monthly installments of $140 
per month ; that said sum of $4,900, placed in said note and mortgage 
as interest, was far in excess of ten per cent, per annum, and was about 
nineteen and one-half per cent, per annum ; that complainants would be 
required to pay as much interest on the last installment, when ail but 
one installment had been paid, as they would be for the first month, 
when complainants had the full $7,000 ; that complainant Thomas H. 
Thibodeau, on behalf of complainants, had full charge of the negotia- 
tions for said loan, and communicated the negotiations cpncerning said 
loan to the ,other complainants ; that said Thibodeau was illiterate ; 
that he had made a previous loan frorn défendant through said agent 
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on a différent plan, which loan was settled to the satisfaction of Thibo- 
deau; that défendant had gained the confidence of Complainants 
through said transaction afld the previous relations of said Thibodeau 
with BrOoks, ànd complainants relied upon, the statements of Said 
Brooks in executing the note and mortgage ; that said Thibodeau was 
unable to figure the amount of ihterest that $7,000 upon l'nterest at 
the rate of tèn per cent, per annum, payable in monthly installraents of 
$140 each, Woûld amount îô, and complainants believed, relîèd, and 
acted upon the représentation of Brooks that the sùm of $4,900 placed 
in said note and mortgage, Mvith the $7,000 loaned, was the correct 
amount whiCh the $7,000 payable in monthly installraents ôf $140 per 
month at thé raté ôf ten per cent, per annum interest would amount to. 
That camplainants, desiring to pay off said loan in accordance with the 
terms they believed were contained in said note and mortgage în the 
month of December, 1905, rèquested from défendant the amount it 
would require to satisfy sâid note .ànd mprtgage, and, upon receipt of 
a stateraent frdm defendaint^bî the amount c'Iaimed, cbrapîainants knew 
for the first time that défendant 'claimed à rate oî interest dp baid loan 
in excess of ten per cent, per aiirium, and th^n for the first time knéw 
that said note and mortgage f àiled to coritain a provision giving com- 
plainants the privilège ôf paying thfe sàid loan in full at any time. That, 
upon said discovery, complainants notified défendant of the terms upon 
whiçh it was agreed said iiôte arid' rnqrtgage should be given and said 
loanmâde, and requestèd défendant, tO réform said hôte and mortgage 
în/accordance th'erewith, àh'd complainants 'offered to teturn Sâîd $7,- 
ÀOO, with interest thereonf of th(e tînie complainants retàiried the same 
aï the rate of ten per cent, per annum, but that said défendant refirsèd 
to reform said note and mortgage in accordance with the complain- 
ants' understanding and agreement for said loan, or to accept the offer 
of complainants to feturn thë'lôâh, or to accept the bffer of com- 
plainants to return the.lôanof $7,000 secured by œrhplainants frôm 
défendant, with interest therèon at the rate of ten'pef cent, per annum, 
but défendant refùsed to modify or change or alter the conditions or 
terms of said note or mprtgage in any respect, but elected to adopt and 
stand upon the provisions and terms of said note and niortgage as 
executed by complainants. Thât complainants* would not hâve executed 
said note or mortgage or hâve accepiéd said loan had they known the 
rate of interest proVided by said note and mortgage exceeded the rate 
of ten pet cent, per annum on the sum held by them. That said loan 
Was màde and said note ànd' rhçrtgage executed and deli,vered, and ail 
payments on said loan ùp tb the time of trial were paid to defendant's 
sî^îd agent, Brooks, at Missoula, Môht., and were 3,cçepted by said dé- 
fendant, and the provisions ôf said note and mortg'age tequiring pày- 
rnent tô be made at Sait Làke City, Utah, were waivpd by défendant. 
Thàl, àt'the time of negotiàtihg and making of sâid loaii and'mortgâgé 
and eJcecuting s-aid note and mortgage, complainants were ànd hâve a.t 
ali times sînce been résidents ôf the'dity of MîsSôula, stàte of Montana. 
That the note and mortgage si'gned by complainants did nôt' express 
the thought and intent of the complainants, and thàt,by the iritentional 
f ailure of the defendant's agent to e:!tplain tO' the complainants that the 
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contract executed was différent from that inteijd'ed to be entered into, 
complainants were misled, and that defendant's agent intended to mis- 
Icad them. That the defendant's agent knew that the complainants be- 
lieved the note and mortgage executed by them was for a loan of $7,- 
000 as Thibodeau had appHed for, and for such a loan as he, the agent, 
had said could be had, but which was not as the défendant expressed it 
in the papers signed. That complainants believed from the représenta- 
tion of defendant's agent that their contract with defendant's agent was 
équivalent to the terms in the note and mortgage signed. That if com- 
plainants had known that their contract for a loan was as literally ex- 
pressed by the note and mortgage, they would not bave signed them or 
accepted said loan. That complainants executed the instruments in- 
volved in good faith, under an honest mistake. There was no négli- 
gence on complainants' part. By the représentations and actions of de- 
fendant's agent and défendant, calculated to mislead and deceive com- 
plainants, they never understood thç termg of the effect of the note 
and mortgage signed by them, and their error was brought about by a 
misunderstanding of the papers signed by them." 

Upon the évidence in the case we would not be justified in inteffer- 
ing with thèse findings made by the trial judge, and therefore must 
affirm the decree reforming the note and mortgage to conforni with the 
actual agreement of the pa,rties. 

The decree is afifirmed. 



SOUTHERN RY. CO. v. PISK. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1908.) 

No. 1,406. 

L Railboads — INJUEY TO Pedestbian — Cbossings— Cabe Requibed. 

Use of a public hlghway for passage at a railroad crossing or else- 
where is the right of ail travelers in common, wlthin the law requirlng 
ail users to exercise reasonable care with référence to a llke use by others, 
80 that, whlle the tracks are a wamlng to the traveler of railway moye- 
ments, the hlghway crossing Is likewlse notice to the train operators that 
travelers are to be expected on the hlghway; care beiiig exacted from 
them commensurate with the reeognlzable conditions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroada, g§ 
956, 981-987.] 

2. Same— Division fbom Highwat Iiine. 

Wherè a traveler was Injured while crossing a railroad tràck, and the 
Injury would hâve been avoided by the exercise of care on the part of the 
train operatives, the mère fact that the traveler devlated from the street 
or highway boundary Une at the crossing, without obscuring bis purpose 
of crossing or making sueh care unavailable for his protection, dld not 
absolve the railroad company from its liablllty for négligence. 

[Ed., Note. — For cases in point, see Cent. Dig. vol. 41, Railroada, §§ 
1014-1019.] 

3. Same,— Teespassers. 

While a railroad company Is chargeable with notice to guard travelers 
against injury at a highway crossing,' and with corresporiding duty In 
its opérations there, ilo such notice or duty Is implied in the case of 'a 
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ti;espasser, not at or near a public way, as to whom the rallroad Com- 
pany Is only requlréd to refrain from a wlllful or wanton Injùry. 

[Ed. Note. — For cases 'in point, see Cent. Dlg. vol. 41, Railroads, §8 1238, 
1239.] il ^ 

4. SaMe— Question foe JtrkY. 

In an action for injuries to a boy by being run over by defendant'a train 
Justoutglde tbe Une of a street crossmg, whether plalntlfE in the position 
he had talcen was a trespasser, or whether he had not so far departed 
from the highway as to déprive hlm of the rlgbts of a traveler, heU for 
the jury. 

5. SAme— WiLLFUL Injtjbt— -Negligenoe— Insibuctions. 

Where, in an action for Injuries to a traveler near a rallroad cross- 
ing, the court charged that plalntlfC was techiilcally a trespasser on the 
rallroad rlght of way, an Instruction deflning the conduct on defendant's 
part for whleh It would bé liable to a trespasser as "wlllful or wanton 
négligence," and in efCect dtfecting that a flndlng of gross négligence on 
the part of the rallroad company, as distingulshed from ordinary négli- 
gence, would authorize a verdict in favor of the assumed trespasser, was 
erroneous; there belng no authorized distinction in degrees of care and 
négligence, and the rallroad's Ilablllty to a trespasser being based on In- 
juries wantonly, as distingulshed from negligently, Infllcted. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, §1 
1238, 1239, 1384r-1388.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

The défendant in error was the plalntiff below, and recovered judgment 
agalnst Southern Eailway Company, as défendant. In an action of trespass 
on the case, from which thls writ of error Is brought by the railway com- 
pany. For convenience the parties are herelnafter referred to under the 
désignation of plalntifC and défendant, respectively, as in the trial court. 
The plalntiff, a boy of 12 years of âge, was attempting to cross the rallroad 
traclis on Converse avenue, In East St. Louis, about 5 o'clock in the evening, 
when it was darlî, and his foot was caught and held fast in a swltch point in 
the tracks, Immedlately south of the south line of the street, at a distance 
variously stated from 2^^ to 6 feet. While endeavoring to release his foot and 
maklng outcries, he was struck by a swltch englue aud train of cars, owned 
and operated by the défendant company, cutting off his foot and right leg 
below the knee. The déclaration is in seyeral counts, and allèges (a) négli- 
gent opération of the train, and by lusufiicient equlpment in power or train 
brakeS, as proximate causes of such injury, and further allèges (e) that the 
servants of the company "wlllfully and wantonly drove and propelled said 
englue" upon the plalntiff, when they saw and "knew his présence and dan- 
ger," or by the "exercise of ordinary and reasonable care could and would 
hâve seen" hlm so caught and held in the switch. Issues were jolned, and 
upon trial to a jury verdict was returned for the plalntiff, under instructions 
which submitted (in effect) the last-mentioned issue alone of wanton injury. 
Error is assigned for déniai of Instructions requested, on exceptions to In- 
structions given, and to rulings on the admission and rejection of testi- 
mony. The matters involved in thèse assignments, In so far as deemed ma- 
terial, are specified in the opinion. 

Bruce A. Campbell, for plaintiflf in error. 
Maurice V. Joyce, for défendant in error. 

Before GROSSCUP, BAKER, and SE AMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
questions involved in this review are grouped in the argument under 
three heads, and may well be so considered, without detailing the- 
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varîous assignments upon which they are predicated. Thèse f acts are 
undisputed: The plaintiff below was struck by the locomotive and 
train while his foot was caught and held in the switch point, in the 
immédiate .vicinity of the street crossing, but outside the boundary 
Une of the street, at a distance not exceeding six feet. When thus 
caught he was attempting to cross the tracks, after dark, so that the 
way was obscured, and the street Une, at the crossing, is unmarked 
by sidewalk, paving, or other means, aside from the frontage of build- 
ings upon the street, beyond the crossing. Whether the plaintiff 
was actually engaged in crossing the tracks on the street, or inten- 
tionally diverged therefrom, is a question raised in the argument by 
way of an alleged inference of fact from the testimony. The engine 
was backing, in charge of an engineer, but hauling a train of 31 cars, 
approaching at a speed of four or five miles an hour, with a switch- 
man riding on the rear footboard, who jumped off and ran ahead on 
hearing outcries. Several coal cars were standing upon a track be- 
side the switch, further obscuring the view from the engine (as the 
witnesses state) of the entrapped plaintiff, and when his situation was 
discovered the switchman rushed to the rescue, but, failing to free the 
foot from the switch, pulled the body from the track, to save the life 
of the unfortunate boy, while his foot and leg were severed under the 
wheels. The présence and plight of the plaintiff were not discovered 
by the engineer in time to avoid the catastrophe. Although outcries 
were made by the plaintiff and by other boys, who were in the vicinity 
and testified in the case, the engineer and other men on the train 
testify that their import was not understood ; and the testimony is 
conflicting in référence to watchfulness and care in running the train 
and opportunity to discover the danger. Beyond the uncontroverted 
facts, no discussion of the testimony is needful or désirable upon 
either of the contentions for reversai, which are: (1) That the de- 
fendant was entitled to hâve a verdict directed of not guilty, as re- 
quested; (3) that the court erred in the instructions which were giv- 
en upon the issue submitted; and (3) that rulings upon the admission 
and rejection of testimony were erroneous ând prejudicial. 

1. The alleged error in denying the motion for direction of a ver- 
dict in favor of the défendant must be considered in référence to the 
évidence as an entirety, within the well-recognized rule applicable 
to such motions, and irrespective of the theory upon which the court 
finally submitted the case to the jury, as considered under the second 
proposition. Thus presented, thç test is whether it appears conclu- 
sively, as a matter of la w, that the plaintiff was in the relation of 
trespasser upon the property of the défendant company,, within the 
rule which absolves the latter from liability unless in jury is inflicted 
wantonly. While the solution may not be free from difficulty under 
various expressions in the authorities called to attention, we are of 
opinion that the testimony authorized sùbmission of that question to 
tiîe jury — even under the most favorable view of thé defendant's con- 
tention of fact — as a fact to be ascertained from the circumstances, 
under proper instructions. The inquiry whether- a traveler across 
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the railrbad tracks, at a highway crbssing, is entitled to protection as 
such traveler, does not rest, as webelieve, upon the ascertainment of 
the actualboundary lines o£ the highway, either by survey or alignment 
with , buildings ûr other strUttures outside the crossing, but upon ail 
attendant Circumstances. Use pf a public highway for passage, at 
crossing or elsewhere, is the right of ail travelers in common. So the 
law requires ail users to ejcercise suçh right with référence to like use 
by others, regulating their conduct in conformity with the Habilites of 
meeting and passing other travelers thereon. The use of railway tracks 
crossing such highways is subject to like regard for thèse highway pur- 
poses, modified only by the fixed place and expectations of speed in 
the passage of engines and cars; hence the rule of care for the safety 
of travelers upon such highway crossing which governs alike the rail- 
way use. While the tracks are a warning to such traveler of : railway 
movements liable to be met, the highway crossing is likewise notice to 
the operatprs pf engine or cars that travelers upon the highway are to 
be expected ; and care is exacted commensurate with rej^ognizable con- 
ditions — f requency of such use in a city street being ah important élé- 
ment in the measure of care and \j^atchf ulness. It is the vicinity and 
uses of the public crossing which niakethis care needful. If not exer- 
cised in the opération of a train' ovèr such crossing, when it appears 
that injury would hâve been avpided with its exercise, the mère fact 
of déviation by the injured perSori from the street or highway bound- 
ary line, without obscuring his purpose of crossing or making such 
care unavailable for his protection, cannot, as we belieye, absolve the 
railroad company. from the requirements of the rule, nor authorize 
escape from liability thus arising. Baltimore & Ohio Rd. v. Ôwings, 
65 Md. 502, 513, 5 Atl. 329; F. C. & P. Ry. Co. v. Foiiworth, 41 Fia. 
1, 65, 35 South. 338, 79 Am. St. Rep. 149. 

We are satisfied that the rule of exemption from such exercise of 
care in respect of trespassers, upon the tracks and property of the rail- 
road, with liability only for injuries caused wantonly, is inapplicable to 
an attempted crossing on the street, with the slight déviation above aS- 
sumed. That rule is predicated alone on the distinction between the 
relation of the parties, where in the one instance each is in the exercise 
of a mutual right at a highway crossing, and in the other injury is 
suffered by one who assumes the fisk of using the track artd property 
of the railway company, for passage or other unauthorized purpose, 
in rto sensé as a public way — à trespasser per se. While the company 
may be fchargeable with notice to guard against injury at the highway 
crossing, and iwith corresponding duty in its opérations there, no such 
notice or dutj^ is implied in the éase of the trespaSser, not at or near 
a public way, and thus gives rise to the separate Tule, to be defined 
under the next proposition. In the view abové stated, the défendant 
was not entitled to direction of a verdict in his favor, as a conclusioii 
of law under the testimony, that the plaintiflf jwas in the relation of 
trespasser when injured; and errer is not well assigned for déniai of 
the motion and instructions requested upon that theory. The issues 
raised were purely issues of fact for détermination by the jury. If 
the plaintiiï was unmistakably attempting to cross the tracks upon the 
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Street crossing, and his déviation was accidentai, aâ statcd in the direct 
testimony, he was within the benefits of such crossing rule ; for the exer- 
cise of reasonable care in the movement of the train, measured by the 
conditions which were either known or within the observation of the 
engineer and trainmen, and thus unaiïected by the rule as to trespassers. 
On the other hand, if circumstances appeared which indicate that he 
was not attempting to cross upon the street, as the défendant contends 
— and we deem no expression of opinion thereon, under the présent tes- 
timony, needfui or proper — raising a question of fact whether he so 
entered as a trespasser and thus assumed the risks incurred by such 
entry, that issue, as well, was for the jury to détermine and apply the 
rule of law which then became applicable. In either aspect no direction 
of a verdict was authorized. 

2. The jury were instructed by the court, in substance,, as a premise 
for their guidance, that the plaintifï was ofï the street and on the prop- 
erty of the défendant when he suffered the injury complained of ; that 
he was technically a trespasser, and "the défendant owed him no duty 
in that situation, except not to willfuHy or wantonly injure him." 
While this direction was erroneous, as we believe, under the view above 
stated, it was not prejudicial to the défendant, and error is not as- 
signed thereon. In the further instruction, however, the court defines 
the conduct on the part of the défendant, for which it is chargeable 
with liability to a trespasser — repeàtedly réferred to as "willful or wan- 
ton négligence" — in terms which are plainly inconsistent with the rule 
uniformly upheld in the décisions of this court in référence to such lia- 
bility. Thèse instructions were, in effect, that a finding of gross nég- 
ligence under the name of "willful or wanton négligence," as distin- 
guished from the class (for which liability was incurred at a crossing) 
there described as "want of ordinary care, or what. is termed ordinary 
négligence," would authorize a verdict of gUilty, as against the assumed 
trespasser. As well pointed out in the opinion of Judge Baker, for 
this court, in Kelly v. Malott, 135 Fed. 74, 76, 67 C. C. A. 548, no such 
distinction in degrees of care and négligence is authorized, to agcertain 
liability under either hypothesis. In référence to liability for injury 
to a trespasser, the doctrine is settled, in this jurîsdiction at Ijeast, that 
it arises only for injuries wantonly inflicted, which involves timèly dis- 
covery and willful disregard of the danger. jjtirunning the trespasser 
down — criminal conduct, and not négligence, in any sensé of the term. 
Cleveland, C, C. & St. L. R. Co. v. Tartt. 64 Fed. 823, 826, 12 C. C. A. 
618 ; Sheehan v. St. Paul & D. Ry. Co., 76 Fed/ 201, 204, 2$ C. C. A. 
121 ; Cleveland, C, C. & St. L. Ry. Co. v. Tartt» 99 Fed. 369, 370, 39 
C. C. A. 568, 49 L. R. A. 98. See, also, I. C. R. R. Co. v. Ficher, 202 
III. 556, 560, 67 N. E. 376. The rules réferred to were obviously oVèr- 
looked by the trial court in framing thèse instructions and we are of 
opinion that théy were erroneous and prejudicial. 

3. On examination of the several assignments pf error for rulings 
upon the admission and rejection of testimony, we are not impressed 
with either objection as well founded, with the exception of the ques- 
tion raised by the fourth assignment. The testimony réferred to in 
that objection appears to hâve no bearing upon the issues which were 
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subriHtted to the jury, and whether it was prejudicial in any sensé does 
not requirç discussion, as itçan be omitted or excluded upon retrial. 

The judgment of the Circuit Court is reversed, for error in the in- 
structions, as above stated, and the cause remanded for a new trial. 



COX et al. V. BRICE et al. 

(Circuit Court of Appeals, Fif th Circuit. February 11, 190S.) 
No. 1,663. 

Evidence— Pedigrees— DECLARATIONS bt Membeks of Family. 

Where, In trespass to try tltle, plaintiff's clalm rested on a grant to 
the heirs of C, a member of Shaekieford's company In Fannln's command, 
who perlshed In the massacre of Texas prlsoners on March 27, 1836, 
évidence of déclarations of members of plaintiff's fàmlly that C. was the 
son of Z. G. and wlfe who came f rom Pendleton district, S. C, to Northern 
Alabama In the early days, and resided there untll 1848, when they remov- 
ed to Georgla, and thence to Texas where Z. C. dled In 1877, and that G. 
enllsted In Shaekieford's company, and was reported to hâve been killed 
whlle with Fannln, was admissible to identlfy C. aS a member of plaln- 
tlflf's famlly. - 

[Ed. Note. — For cases In point, see Cent. Dlg; vol. 20, Evidence, §f 
1149-1151.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

H. M. Whitaker, for plaintiffs in error. 

Hal W. Gréer and G. P. Dougherty, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This case is the Texas action of 
trespass to tiy title to land described in the pleadings. The land was 
granted by the government to the heirs of Harvëy Cox, who was a 
member Of Shaekieford's Company in Fannin's command, and per- 
ished in the massacre by the Mexicans of the Texas prisoners with 
Farinin at Goliad on the 37th day of March, 1836. The plaintiffs (in- 
cluding the interveners in the term "plaintiffs") sue for the land 
claiming that they are the heirs of this Harvey Cox, who, they claim, 
was a son of Zachariah ând Susannah or Susan Cox. The trial court 
instructed the jury, in part, as foUôws : 

"There Is only one question of fact for this jury to détermine. You are ta 
détermine f rpm the évidence who was the Harvey Cox that f ell with Pannln 
at GoUad. ït Is Immaterlfel what Harvey Cox It was, unless the plaintiffs' 
and Interveners' proof shows thàt it was the Harvey Cox, a son of Zachariah 
and Susan Cox." , . 

The bill of exceptions sho\ys that it was conceded as established that 
Shaekieford's company, of whith Harvey Cox was a member, was 
organized in and came from Nprth Alabama ; that plaintiffs and in- 
terveners offered testimony tending to show that one Zachariah Cox 
and his wife, Susannah or Susaii, came from Pendleton district, S. C, 
to North Alabama at a very early day; that they had a large family 
of children, and that one Harvey Cox was the eldest child; that they 
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lived in Benton county, Ala., and continued to réside there until about 
the year 1848, when they removed to Cherokee county, Ga., and from 
thence, about the beginning of the Civil War, to Wood or Upshur 
county, Tex., where Zachariah died in 1877 and his wife in 1870. 
As tending to show the identity of the Harvey Cox, who perished in 
the Goliad Massacre, with the eldest son of Zachariah Cox and his 
wife, Susan, they offered an extract from the United States Census 
Rolls for the year 1840, taken in Benton county, Ala., which showed 
the name of Zachariah Cox as the head of a family then consisting of 
14 white persons, of whom 8 were maies and 6 were feraales, with 
certain détails as to their âges, occupation, etc. The biU of exceptions 
recites that it appears that the children of Zachariah Cox who testifîed 
in this cause by dépositions were illiterate and could not write, and 
signed their dépositions by making their marks. The plaintiflfs also 
offered a certifîed copy of an affidavit made by Zachariah Cox and 
now on file with the Department of Interior, Bureau of Pensions, at 
Washington, made on the 26th day of August, 1873, before the clerk 
of the district court of Upshur county, state of Texas, in which he 
gives his âge as 83 years; his résidence, Upshur county, Tex.; and 
déclares that he was married; that his wife's name was Susannah 
Whitmire; that she is dead; that they were married at Pendleton 
district on the 16th day of May, 1813 ; that he served 60 days in the 
military service of the United States in the War of 1812 ; that he is 
the identical Zachariah Cox who was enrolled in Capt. William Can- 
non's Company in Col. Nash's régiment at East Etoh Muster GroUnd 
in Pendleton district in the state of South Carolina on the 20th day 
of January, 1814; that the service he was engaged in was directed 
against the Creek Indians in the state of Alabama; that his command 
was not in any actual engagement ; that they captured some Indians ; 
that he has received a bounty warrant of 160 acres; does not recol- 
lect the number of same nor the date of the act under which same was 
granted; that he volunteered at East Etoh Muster Ground in Pend- 
leton district in the state of South Carolina on or âbout the Ist day of 
January, A. D. 1814. The défendants objected to the introduction of 
this proof because the contents were irrelevant and iramaterial, and 
because the déclarations of Zachariah Cox were self-serving, ex parte, 
and inter alias acta, hearsay, and not the copy of such an instrument 
as could be used in évidence; which objections were sustained by 
the court. 

In connection with the évidence just excluded, plaintifïs offered 
the testimony of Thomas Cox, one of the plaintiffs, who, it was 
shown, was a son of Zachariah Cox and his wife, Susannah, and who, 
it appears, was 65 years old at the time of the ta:king of his déposi- 
tion in the year 1905; that he was a farmer, residing at Valleyhead, 
Ala. He testified that he had the following brothers and sisters: 
Harvey Cox, Carr Cox, Casson Cox, William Cox, Holcomb Cox, 
A. P. Cox, Cynthia Cox, Judia Cox, and Sallie Cox. He stated that 
Zachariah and Susan Cox were the father and mother of Harvey 
Cox and the others above named besides himself. He was then ask- 
ed if he knew or knew of Harvey Cox, and if he knew what became 
of the said Harvey Cox. To this hé answered as follows : 
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"Have heard of hlm; and heard he went to Texas wlth one Shackleford 
bétween the years 1830 and 1840." 

He was further asked the following question: 

"State whether or not there Is any repute among the members of yoiir family 
accepted as true by you and your uncles and aunts and otlier members of your 
famlIy, as to where the Harvey Cox you bave testifled about lived, and as to 
wbether he Is llring or dead." 

To this the witnëss answerèd : 

"He lived In and joined Dr. Shackleford's eompany of North Alabama." 

Being further asked the following question: 

"Please state wbether or not there Is any gênerai repute among your unel-es 
and'aunts and other members of your family, accepted by you and yOur uncles 
and aunts and brothers and slsters, as to whether or not the Harvey Oox meii- 
tloned by you In the foregolhg Interrogatories was a soldier in the Texas Revo- 
lutionary War ; and If yea, wbat part did he take In said Revolutlonary War, 
and to whose command dld he belongî" 

—the witness answerèd as follows : 

"I have been Informed that he was In the service of the Revolutlonary War 
in the state of Texas, but don't know what particular part he took. Have 
heard he was with Fannin." 

The witness was further asked the following question : 

"If you have stated that It was the gênerai family repute among the mem- 
bers of your family that Harvey Cox llved in the state of Alabama before 
he came to Texas, then state In what part of Alabama he llved, as near as 
you can, and state where the father and mother of Harvey Oox were llvlng 
at the tlme sald Harvey Cox came to Texas, and, If they ever moved from that 
location, then state the différent places they llved after that tlme, and how 
long they llved at each place up to the date of thelr deaths, as near as you 
canï" 

To this question the witness answerèd as follows : 

"Lived not very far from Tennessee river, west of Sand Mountain, In North 
Alabama, wlth hls father and mother, Zachariah and Susan Cox. Some years 
after that they' mdved to one of the Carolinas (1. e., Zachariah Oox and hls 
wlf e), and later from Carolina to Oherokee county, Georgia, and must have 
llved there about twenty years previous to thelr move to Texas during the 
Civil War." 

To the introduction of ail of the above answers of the witness 
the défendants objected on the ground that the witness being 65 
years old when testifying was so young that he could not have had 
any personal knowledge of the matters ; that his testimony was there- 
fore hearsay ; that it did not appear that he derived his knowledge 
from any member of the family; that it did not appear at what time 
he received or acquired the information ; that therefore it did not 
appear that the information was not derived from déclarations of 
persons who were constituting themselves heirs; and therefore it did 
not appear that the sources of information of the witness were 
not self-serving déclarations— which objections were by the court 
sustained. 

In connection with the foregoing offered and excluded évidence, 
plaintiffs offered the déposition of Thomas H. Cox, one of the plain- 
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tiiïs, which showed that he was a physician, 47 years old, and re- 
sided in Atlanta, Ga. ; that he was a son of Carr Cox, who was a son 
of Zachariah and Susannah Cox; that the said Carr Cox was dead, 
and had been dead about five years ; that the first information he had 
with référence to his interçst in the land in suit as an heir of Harvey 
Cox arose from inquiries made in answer to a newspaper advertise- 
ment appearing about 1901 or 1902, asking for the heirs of Harvey 
Cox. He was asked : 

"State whether or not there is any repute among the members of your 
f apjlly, accepted as true by you and' your undes and aunts and other members 
of your famlly as to where the Harvey Cox which you hâve testîfled about 
llved, and as to vehether he Is llving or dead, whether he was marrled; and 
if marrled, whether his wlfe 13 llvlng or dead, as to when and where she dled, 
and as to whether or not the said Harvey Oox mentloned by you left sur- 
vivlng him any chlld or ehildren, and. If you say he dld, State thelr names and 
whether he or she marrled; and If marrled, to whom and when, and where 
each is llvlng at tbe présent tlineî" 

— ^to which the witness answered : 

"Yes, it Is an accepted fact, as a famlly repute, that Harvey Cox, who was 
lilUed In Texas, was my father's brother. The gênerai repute In my famlly 
Is that Btorvey Cox died single and never married. It has been said In my 
famlly, and the report Is, that Harvey Cox was kllled In Texas." 

He was f urther asked : 

"Please state whether or not there is any gênerai repute among your uncles 
and aunts and other members of your family, accepted by you and your 
uncles and aunts and brothers and slsters, as to whether or not the Harvey 
Cox mentloned by you In the foregolng Interrogatories, was a soldier In the 
Texas Revolutionary War; and If yea, what part dld he talie lu said wSr, 
and to whosé command dld he belongî" 

— to which he answered : 

"I do not know, but the repute has been ever slnce I can remember that Har 
vey Cox was In the war in Texas, and served In Fannin's command." 

He was asked on cross-examination : 

"Is it not a fact that you said that Harvey Cox left shortly after the Clvi) 
War?" 

— ^to which the witness answered: 

"No, I hâve heard that Harvey Cox was lîilled In Texas." 

The witness, iii answer to cross-examination, fAirther stated that 
his uncle Harvey Cox was killed in Fannin's command in Texas. 
To ail of thèse direct interrogatories and answers défendants' counsel 
objected on the ground that the questions were leading in form, and 
suggested the desired answer from the witness; and on the further 
ground that on account of the âge of the witness it was apparent 
that he tould hâve no personal knowledge o£ the matters and things 
testified to by him, and that therefore his testimony was hearsay; 
that while it did appear that his information was derived from his 
father and other members of the family, it did not appear at what 
time it was acquired, but owing to the âge of the witness it must 
hâve been acquired at a period when such déclarations by his father 
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would be self-serving, and it did not appear from the witoess' testi- 
mony thât Such déclarations were not made at a time and by sudî 
persons 'as would make them self-serving déclarations on the part 
of the déclarants. 'Fùrther, that ail of said testimony of the wit- 
ness in relation to where Harvey Cox diéd, and as to his being in 
the Texas Révolution, was not pedigree, and, being hearsay, was 
not within the exception admitting hearsay testimoay. Which ob- 
jections were by the court sustained, and the testiniony excluded. 
The plaihtiflfs duly saved their exception to this action; of the court. 
There waS a verdict and iudgment against thé plaintiffs. They 
prosecute this writ. 

In Byers Bros. v. Wallace, 87 Tex. 503,' 28 S. W. 1056, 29 S. W. 
760, the following làngtiage is itsed : 

"It is too well settled that hearsay évidence, such as Js contained In the déc- 
larations proved and those excluded, la admissible to prove' pedigree, to ad- 
mit o£ discussion or to require authority. The question is, were the state- 
ments as to independent facts, such as being a member of the army, -présence 
in Texas, or the time and place of death, admissible under the ruleî It la 
often stated that déclarations of the deceased members of a famlly arg not 
admissible to prove the time nor place of birth, résidence, or death. But 
this rule has been applied in the main to cases in which the poor laws were 
being administered, and a rlght was being asserted based upon the résidence 
or birth at a glven place. Where the time or place of résidence or death Is 
introdueed for the purpose of identlfylng the person In question as a member 
of a pârtieular family, it'ls admissible as belng elosely related t0( if not 
In fact part of, pedigree, that the same rules of law are apjplicable. • ♦ • 
If this were à suit against the state to establish the rlght to the certlflcate 
(in some cases It was allowed to heirs to sue for that purpose), then the décla- 
rations as to the place of death would not be admissible, for the grant was 
made for the reason that the deceased fell at that time and placé, as a prin- 
cipal cause why the helrs should recelve the certlflcate. The certlflca,te, how- 
ever, has been granted to the helrs of William Wallace, who fell at Goliad in 
Oapt. Wyatt's company. The rlght of the heirs of the William Wallace who 
fell at the time and plaqe, named Is established, and the question for décision 
was, which of the clalmants, if either, were the helrs or clalmed under the 
heirs of that William Wallace. To eonneet the deceased soldler wlth the 
family of each clalmant was the sole objèct of the évidence. * ♦ * The 
évidence admltted and that excluded was admissible for the purpose of Identl- 
fylng the deceased as a member of the family. It was so elosely connected 
wjth the pedigree that it comes within the rule that admlta hearsay évi- 
dence of this character from the nécessité of the case." 

Elsewhere in the opinion it is said: 

"Family history is nothing but the déclaration of différent members of a 
family repeated by so many persons and î,ov such a time as to become eommon 
repute in the family. Upon the same subjects the family history and the déc- 
larations of a deceased member of a family are equally a,dmisslble; the 
welght to be glven to each dépends upon the' circumst'ahces, and is a question 
for the jury, not a question of àdmlâslblUty." 

On the authority of Byers Bros. v. Wallace, supra, aftd of Branch 
V. Texas Lumber Mfg. Co., 56 Fed. 707, 6 C. C. A. 92, we conclude 
that the trial eourt erred in excluding the testimony which we hâve 
recited. 

There are other questioiïs presented by the assignments of errors, 
which we hâve carefully examined, and conclude do not now require 
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comment from us; and, on the ground above noted, thé judgment 
of the Circuit Court is reversed, and the case remanded, with di- 
rection to award the plaintiffs a new trial. 



DELAWAEB, L. & W. R. CO. V. GLEASON et al. 
(Circuit Ck)urt of Appeals, Thlrd Circuit February 17, 1908.) 

No. 58. 

1. Mines and Mineeaxs— Deeds— "Coal Bed"— "Coal Véin." 

Where a deed conveyed ail ttiat certain "coàl bed" on Lackawanna 
creek on lot No. 1, occupied by W., the word "coal bed" was synonymous 
wlth "coal vein," and passed to the grantee the entire bed or veln of coal, 
and not a parcel or pièce thereof. 

2. Same— Construction. 

Where a deed conveyed ail that certain coal bed on Lackawanna creek 
on lot No. 1 now occupied by W., the expression "ail that certain coal 
bed" was Indicative of an entirety; the phrases "on the Lackawanna 
creek," "on lot No. 1," and "now occupied by W." being merely used to 
identlfy the thlng conveyed, and not to divlde nor define Its estent. 

3. Evidence— Paeol Evidence— Vaeying Weitten Conteact— Dbeds. 

Where the description in a deed as to the property conveyed was not 
ambiguous, paroi évidence of an agreement as to the boundaries of the 
property conveyed to vary the contents of the deed was Inadmissible. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 20, Evidence, §§ 171&- 
1728.] 

4. Same— Res Intee Alios Acta. 

In ejectment to recover an undlvided one-half of a veln of coal, certain 
deeds, in no way connected with the deed under which défendant clalmed 
title, &vd which also did not tend to maintaln plalntiffl's theory, , were 
Incompétent for any purpose. ' 

In Error to the Circuit Court of the United States for the Middle 
District ôf Pennsylvania. 
For opinion below, see 151 Fed. 321. 

E. N. Willard and John G. Johnson, for plaintiff in error. 

James H. Torrey and S. P. Wolverton, for défendants in error. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge.: ■ 

DALLAS, Circuit Judge. In this opinion the parties will be des- 
ignated in aocordance with their respective positions in the court be- 
low, where the défendants in error wére plaintiffs, and the plaintifï 
in error was défendant. The action was ejectment for "the équal 
undivided one-half part of * * * a certain stratum, vein, oj: seam 
of anthracite coal, commonly known as the 'G Vein,' or the 'Big 
Vein,' lying and being under the surface of the pièce or parcel of land" 
described in the writ. At the close of the trial the courtj reserving 
the question "whether upon the whole case the verdict should not be 
for the défendant," directed a verdict for the plaintiffs, which. accord- 
ingly was rehdered. Subsequently a -motion by défendant for judg- 
ment in its favor non obstante verddicto was denied, attd the judg- 
ment now for review wai entered for the plaintiffs. ^ .-. ' i 
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Both 'jJarties claimed thtOugh mesne conveyances from Albert Feltsi 
The piàintiffs deduced to themselves a prima fade title to the pâr- 
cel of land beneath the surface of which the G vein extends; but the 
défendants set up a title of earlier origin, founded upon a deed by 
Albert Felts to John Wilson, which is copied in the margin;^ and a 

lAlbèrt Felts to John Wilson. 

Thls lÉdénture, made this 29th day of November, In the year of our 
Lord one thousand eight hundred and twenty-three, between Albert Felts, 
of the township of Providence, in the county of Luzerne, in the Common- 
vvealth of Pennsylvanla, (>f the one part, and John Wilson, of thç township 
of pittstoDi lin the county and Oommonwealth aforesaid, of the other part. 

Wiltniefiseth, that the sald Albert Felts, for and in considération of the 
sum of, thçee-ihundred dollars, money of the United States, to hlnj in hand 
pald by the sald John Wilson at and before the ensetvling âpd delivery 
hereof, the recelpt and payment whereof he doth heréby acknowledge, hath 
granted, bargained, sold, aliened, enfeoffed, released, conveyed and con- 
flrme'd, aild by thèse présenta doth grànt, ba)*gain, sell, allen, enfeoff, re- 
lease,' CoriTey and cônfirm, iihto the sald John Wilson al! that certain coal 
bed on thé Lackawanna créek, on lot No. 1, in the township of Providence 
aforesaid, nbw occupied by tné sald Wilson, togëther with a roâd and cart- 
way to and from the sald doal bed to the public road throttgh sald lot of 
land No. 1, wlth egress and regcess to and from the sald coal bed along the 
sald road to the sald public road free and clear from hiœ, the sald Albert 
Felts, lîis helrs and asslgns,; forever. 

To hâve ànd to hold the sald coal bed and road or, eartway feçreby 
granted or released or mentioned, or Intepded so to be, untp tj^ie sald John 
Wilson, his helrs and asslgns, to the only proper use, beiiefit ànd ' behopf of 
him, the said John Wilson, his heirs and asslgns, forever. 

And the ^ald, Albert Felts, for hijnself and' his helrs, exeeutorg, àM ad- 
ministratpxs, «9th covenant, proihlse, grant and agrée to àhd wlth the sald 
John Wilson, his helrs and asslgng, by thèse présents that Ihe aforémen- 
tioned coal bed and road to the sald John Wilson, his- helrs •■and lasslgns, 
against hlm, the sald Albert Felts, and his heirs, and «vei*y ôther ' pèrson 
clalming the same by, throuçh or under them, will warrant and forever 
défend. "' ' ■■••-■ : :' <j -■ > ■ ,, : • 

In witness whereof, I hâve hereunto set my hand seal, datéd thé day 
and year first above written. , : . Albert Felts, [Seal.] 

Signed, sealed and delivered In présence of us 
Coiper Phillips. 
Ebzr. Slocum. 

Received, on the day of. the date of the above Indenture and from the 
above-riàmed John Wilson, the snm of thrée hundred dollars in full for the 
considération money above mentioned. Albert Felts. 

Witness : 

Oommonwealth of Pennsylvanla, Luzerne County — ss. ; ■. r.. 

Before the' subscrlber, one of the justices of peaçe In and for the sald 
county, perspnally came Albert Felts, the signer and sealer of the,. above 
Indenturé, and acknowjedged the same to be his free act and deed, dêslrlnë 
It may be recorded as Snch. '' 

QiVen urider miy hand and seal at Providence, November the 29» 1823. ; ; 

Ebzr. Slocum, J. Peace.: ([Seftl.]' 

Recorded 9 January, 1824. Exd. 
Commonweatth of Pennsylvanla, Luzerne County^ss. : : 

I, Mlcha,ei C. Russell, recorder of deeds, etc., in and for sald county, do 
hereby certlfy the above and foregolng to be a true dnd correct copy of a 
coijveyance from Albert Felts to John Wilson in full and coraplete - as the 
Bàme remains of record In Deed Book No. 22, page 593, etc., In my office. 

Witness my hand and officiai seal at Wilkes-Barre, Pa., this second day 
of February, 1894. M. C. Russell, Recorder, 

Per T. C. Mullally. 
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principal and décisive question in the case is: Did this deed convey to 
John Wilson the body of coal in dispute? In ternis it conveyed "ail 
that certain coal bed on the Lackawanna creek, on lot No. i^ * * * 
novv occupied by the said Wilson"; and in this désignation and de- 
scription there is no ambiguity, either patent or latent. A coal bed 
is speciiied, and the particular coal bed intended does not become 
doubtful when the descriptive words are related to the subject-matter, 
for they are precisely applicable to the "stratum, vein, or seam" now 
claimed by the plaintiffs. They, however, contend that the name 
"coal bed" was not intended to apply to the whole of this stratum, 
vein, or seam, but only to a part of it, and to this contention we hâve 
given careful considération. 

Seeking in the first instance, as we must, to ascertain the scope 
of the vi^ords "coal bed " without référence to extrinsic évidence, no 
real dififîculty confronts us. As we hâve said, thèse words are nOt 
ambiguous. Their plain meaning is, and always has been, a bed of 
coal, just as the meaning of "coal vein" is a vein of coal, and never 
could hâve been anything else. A "bed" bas been well defined as 
being "synonymous with vein." It is not a section or pièce of one. 
Still it has been suggested that the words "coal bed" were here.used 
in a peculiar sensé, and if, from the context, this appeared to be true, 
such peculiar sensé should be accepted; but, in reality, there, is noth- 
ing in the deed to warrant a surmise that they were used in any sensé 
other than their ordinary one. The expression "ail that certain coal 
bed" is plainly indicative of an entirety, and not of a part, and the 
phrases, "on the Lackawanna creek," "on lot No. 1," and "now oc- 
cupied by said Wilson," simply identify the thing conveyed. They 
neither divide it nor define its extent. They particularize the sub- 
ject-matter, but do not limit or abridge it. The circumstance that a 
certain road was grànted in connection with the coal is devoid of 
signifîcance. It may be inferred that the use of that road in remov- 
ing the coal was anticipated ; but to deduce from such an inference 
an intent at variance with the express terms of the paramount grant 
is not reasonably nor legally possible. As, then, the words in ques- 
tion are common words, having a plain meaning, which, so far as the 
context shows, is the meaning that was intended, there is no necessity, 
and conseqUently no warrant, for interpreting them. The office of 
construction is to résolve doubts, not to create them; and extrinsic 
évidence, though it may be resorted tb, when rèquisite, to détermine 
the meaning of expressions not comraonly intelligible, is never admis- 
sible for the purpose of showing that the parties to a deed meant 
something which they did not say, or anything différent from that 
which they did say. Yet, as several supposed "aids to construction" 
hâve been earnestly pressed upon our attention, we will briefly re- 
fer to them. 

When the deed to John Wilson was made, he was not in the actu- 
al occupancy of the entire coal bed; but it was not possible, nor is 
it rèquisite, that he should hâve been. For the purpose of identifica- 
tion, at least, bis occupation of a part was sufficient. Importance, too, 
has been ascribed to his method of taking the coal; the one side 
159 F.— 25 
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asserting that he merely quarried it, and the other that he drove a 
gungfway for some distance underground. But what has this to do 
with the extent of the grant? Certain it is that a "coal bed" was con- 
veyed, and that the grantee'took it, whatever its extent, in absolute 
fee simple, and with the right to work it as he pleased. If a "quarry," 
or a Hcense to quarry, had been intended, nothing could hâve been 
more easy than to say so, ànd nothing more obvious than the neces- 
sity for a spécifie statement of the lihiits of the quarry referred to. 
But the deed contains no such thing, and we are not at Hberty to 
guess what it might hâve contained, if at the time it was made the 
deposit of coal to which it related hâd been thoroughly known and 
fully appreciated. 

The testimony of Isaac B. Felts, which, in the brief for défendant 
in error, is stated to hâve been "substawtially to an agreement between 
Johti Wilson and Albert Felts as to the boundaries of the coal bed," 
should hâve been excluded. It may be conceded that adjoining own- 
ers can so settle the location of a boundary line upoh the land as to 
concludé those claiming under them; but what really was sought in 
this instance was, not to show an agreed application of the terms of 
the deed to its subject-matter, but to vary its contents, and for such 
a purpose oral évidence is never admissible. 

The court below, in an opinion which was filed on February 11, 
1907, mèntioned that, "in addition to the oral testimony, counsel on 
both sides exhibited contemporaneous deeds," and, on March 11, 1907, 
it made an order as foIloT^è : 

"Certain deeds havlng been used and referred to with the consent of 
both parties on the arguments of the rule to show cause why judgment 
should not be entered for the défendant non obstante veredlcto, and the 
court havlng considered and treated then^ as in évidence, It is now ordered 
that the said deeds be printed In fuU as a part of the record in this case, 
to wlt," 17 deslgnated deédS. 

None of thèse deeds had been^ or was entitled to be, admitted in 
évidence; for they were not in any way connected with the Wilson 
deed, or with any issue or question in the cause. In giving them 
considération, the learned judge, no doubt, was misled by the initiative 
of counsel; but it do es not follow that this court should consent to 
found its judgment upon; writings which were not, aind could not be 
made, a part either of the record or of the bill of exceptions. There- 
fore it must suffice to say of thèse extraneous deeds' that we do not 
think they tended to maintain the theory of the plaintifïs, and that, 
no matter what might hâve been their apparent eiïect, they should 
hâve been wholly excluded from contemplation, as well as from évi- 
dence, for the reason embodied.in the maxim, "Res inter alios acta 
alteri nocere non débet." 

The judgment of the Circuit Court is reversed. 
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CAIiHOTJN V. PULLMAN CO. 

(Circuit Court of Appeals, Sixth Circuit. February 15, 1908.) 
No. 1,664. 

1. Pleading—Demurreb— Admission dp Facts. 

A demurrer to a pétition admits ail the facts well pleaded. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleading, §S 525- 
534.] 

2. Carriers— Oarriaoe of Passengers— Sleepinq Caes. 

Ail the dutles to a passenger incident to a carrier's contract o( trans- 
portatlon continue to rest on the railroad company, notwlthstauding the 
passenger, by virtue of another contract wlth the sleepiug car company, 
Is eutitled to spécial accommodations in the sleepiitg car; the sleeping 
car company having no control over the contract foi" transportatlon, and 
not being responsible for the manner In whieh it is performed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, §$ 1578, 
1582, 1589.] 

3. Same— AcTS OF Agent— ScopE of Atjthoeitt. 

Where a passenger's railroad ticket reading from New York to Washing- 
ton, and thence to Chattanooga, provided that the ticket should be counter- 
signed at New York, the passenger was bound to know that a sleeping 
car company could not guarantee the manner in which the railroad com- 
pany should perform its contract, and that the sleeping car company's 
agent had no authority to agrée that the passenger's ticket would be ac- 
ceptable for transportatlon to Washington without being countersigned 
In New York, and might be countersigned in Washington. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

This cause was disposed of In the court below npon a demurrer to the 
plaintiff's pétition. ïhe demurrer was sustained, and the judgment was for 
the défendant. The opinion of the court by Judge McCall is reported In 
(C. C.) 149 Fed. 546. Thç action was for a breach of contract for the use of 
a sleeping birth in one of the cars of the défendant from Providence, H. I., to 
Washington, D. C, and an alleged supplementary agreement that he could 
hâve a certain railroad ticket, which he had for transportatlon from New 
York to Washington, countersigned in Washington, whereas the railroad com- 
pany required it to be countersigned in New York, in conséquence of which 
he was refused further transportatlon by the railroad company at Trenton, 
N. J., and obligea to return to New York. 

The pétition alleged: "That on the Ist day of September last the plaintiff 
was the holder of a ticket which entitled him to be carrled over the Penn- 
sylvania R. R. from New York City to Washington City, and thence over Con- 
necting Unes to Chattanooga, Tenn., which said ticket be exhibited to the 
agent of the défendant in Providence, R. I., who informed him that by pur- 
chasing a local ticket from' Providence to Jersey City he could sell him and 
fnrnish him a lower berth in the Pullman car from Providence to Washing- 
ton, where he couM get the railroad authorities to fix his railroad ticket so 
that he could go f orward on his journey, returning to Chattanooga. The 
aforesaid agent of the défendant examined the aforesaid railroad ticket, and 
Informed him that it was not necessary for him to go to New York foi* the 
purpose of having his ticket countersigned. That he could hâve that doue In 
Washington, and thereupon, and upon the assurance given by the agent of the 
défendant, the plaintiff purchased a local ticket which entitled him to enter 
upon the train of the Connecting railroad coimpany, and to enter' a sleeping 
car thereto attached and to be transported therein over the Unes of that 
carrier to Jersey City and over the Unes of the Pennsylvania R. R. from Jer- 
sey City to Washington, and having the assurance as aforesaid, that wlth the 
aforesaid railroad ticket and tJie sleeping car ticket, and upon the undertak- 
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ing of the défendant, for the compensation It received for the sald sleeplng 
car berth, to furnish the plalntifC the accommodations of the sleeplng car 
from Providence, R. I., tb Washington Clly, and upon the assurance made to 
him by the agent of the aforesald défendant, and the warranty that, upon his 
aforesald rallroad tickets and the sieeping car ticlcet, he would hâve and en- 
joy the right to occupy the berth he purchased from Providence, R. I., to 
"Washington City, he entered into the aforesald contract with the défendant 
Company, became a passenger upon the car, oocupied the berth assigned to 
him, and was carried wlthoii't molestatlou until the train reached Trenton, N. 
J., Wheu he was awakened by the porter of the sieeping car and informed 
that the train eonduetor deslred to see him. That the train conductor in- 
formed him that, notwithstanding the représentation and warranty made to 
him by the agent of the défendant company, he vpould not be carried as a pas- 
senger, because his ticket had not been qounterslgned at New îork, and that, 
unless he paid him the local fare, he w^uld be ejected from the car. That the 
plalntifl! thprèupon paid to the cçnductor the local fare to Philadelphla, It be- 
ing the nearest station at whleh thé train stopped, and then, notwithstanding 
the assurance and warranty so made by the défendant company as aforesald, 
he was ejected by the conductor from the sald car, and suffered the humilia- 
tion of a public éjection, was necessitated to go back to New York to hâve his 
ticket eountersigned, was delayed upon his trip, subjected to Indlgnitles and 
expense, to his igreat damage $10,000, for whlch he sues and demands a trial 
by jury." 

The demurrer assigned, beslde other causes, the followlng: (1) "Défendant 
says that as a matter of law the déclaration sets forth no cause of action 
agalnst it, for the reason that there is no allégation that the défendant, or Its 
agents, breached any contract entered Into between it and the plaintlfC." (2) 
"The déclaration falls to aver thàt the Pullman Company failed to furnish 
the sieeping car accommodations contracted for." (3) "The déclaration falls 
to aver that the sleeper upon whleh plalntifC was being carried was not taken 
through over the Unes of the rallroads according to the route indlcated by 
the rallroad traiisportatioii which the plaintiff allèges he . exhibited to the 
agent of the défendant" (4) "The déclaration does not allège that he was put 
ofC the car by the Pullman Company or its agents. On the contrary, it al- 
lèges that he wâs put ofE by.the agents ôf the rallroad company, for a defect 
in his rallroad transportation." (5) "The déclaration allèges that the plain- 
tiff belng a holder of a railroad ticket which entltled him to be carried over 
the Pennsylvatiia R. R. frolti New York City to Washington City, and thence 
over Connecting Unes to Chattanooga, Tennessee, and whlch was required to 
be eountersigned at New York, which tielcet he exhibited to the agent of the 
Pullman Company in order tb procure a sieeping car berth; that the agent 
of the Pullman Ctompany informed him that the railroad ticket could be eoun- 
tersigned at Washington as well as at New York; but sald déclaration falls 
to allège any authorlty upon the part of the agent of the Pullman Company to 
pass on the regularlty of the railroad ticket held by the plaintiff. It falls to 
allège that It was the duty of the Pullman Company, or its agent, to counter- 
sign the rallroad ticket, or to pass on ifs valldity." 

Carroll & McKelIar, for plaintiff in error. 
Thomas H. Jackson, for défendant in error., , 

Before SEVERENS and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

SEVERENS, Circuit Judge (after stating the facts as above). 

The demurrer admits ail facts well pleaded in the pétition, and the 
question is whether the information given to the plaintiff by the de- 
fendant's agent of whom he purchased his sieeping berth ticket, that 
he could get his transportation ticket eountersigned at Washington 
instead of New York, bound the défendant as by a guaranty that the 
railroad company should transport him to Washington withoul his 
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ticket being countersigned at New York. The solution of this ques- 
tion dépends upon the relation of the sleeping car company and the 
railroad company, and their respective relations to the passenger. 
Thèse relations are well known to the public, and recognized by the 
courts. 

The railroad company is the carrier arid is the party with whom the 
passenger contracts for his transportation. Among other things it 
contracts to supply him with the usual conveniences for his comfort 
while being transported. The parlor or sleeping car company's busi- 
ness is to provide the passenger with certain conveniences and com- 
forts which are in addition to those contracted for by the railroad com- 
pany. Those duties to the passenger which are incident to the carrier's 
contract for transportation continue to rest upon the railroad company, 
notwithstanding he may hâve another contract with the sleeping car 
company for spécial accommodations. The use of the car for carrying 
the passenger is a matter for arrangement between the companies. 
The railroad company retains the power of control and management 
of its trains including the sleeping cars as to ail matters except those 
which are peculiarly incident to the other company's spécial contract 
with the passenger. The duties of the sleeping car company to the 
passenger are coextensive with the nature of its contract. It does 
not undertake those which belong to the railroad company. The com- 
pass of the duties which belong to each company is defined by this dé- 
marcation. It follows that the obligation of the sleeping car company 
must be dépendent upon the contract which the passenger is expected 
to hâve with the railroad company. And, since it has no control over 
that or its exécution, it is not responsible for the manner in which it is 
carried out. Thèse propositions express, as we think, the doctrine 
generally held upon this subject, and seem to be the logical relation 
of the law and facts. Duval v. Pullman's Palace Car Co., 62 Fed. 365, 
10 C. C. A. 331, 33 L. R. A. 715; 33 U. S. App. 537; Paddock v. 
Atchison, T. & S. F..R. Co. (C. C.) 37 Fed. 841, 4 L. R. A. 331 ; Camp- 
bell V. Pullman Car Co. (C. C.) 43 Fed. 484; Pennsvlvania Co. v. Roy, 
103 U. S. 451, 36 L. Ed. 141 ; The Express Cases, iir U. S. 1, G.Sup. 
Ct. 543, 638, 39 L. Ed. 791 ; Chicago, etc., Railroad Co. v. Pullman 
Car Co., 139 U. S. 79, 11 Sup. Ct. 490, 35 L. Ed. 97. We hâve not 
been able to iînd that the Suprême Court has ever passed directly upon 
such a question as we hâve before us. But the reasoning in the dis- 
cussions in the three cases last cited throws some light upon the rela- 
tions between railroad companies and other companies which it per- 
mits to enjoy the privilège of furnishing additional conyeniences to 
the public by the use of its own facilities. The déduction seems clear 
that in doing this the railroad company relinquishes none of its own 
powers and rights, and is not absolved from its own obligations to the 
public as a common carrier. 

The plaintifif relies much upon the case of Pullman's Palace Car Co. 
v. King, 99 Fed. 380, 39 C. C. A. 573. But the facts of that case are 
distinguishable. The passenger exhibited to the defendant's agent a 
transportation ticket from New Orléans to New York, the last coupon 
of which was for passage from Washington to New York by the Bal- 
timore & Ohio Railroad, and asked for a sleeping car ticket to cor- 
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respond. The agent sold him one in a sleeping car which did not run 
from Washington to New York by the Baltimore & Ohio, but-by the 
Pennsylvania Railroad, from which he was ejected af ter leaving Wash- 
ington for refusai to pay his railroad fare. The court held that the 
défendant guaranteed that the car in which was the berth sold was 
one which would go by the Baltimore & Ohio Railroad, and that it was 
liable for this breach of contract. 

It was therefore beyond the sphère of the Pullman Company's busi- 
ness to negotiate with the plaintiff in regard to the manner in which 
his contract with the railroad company should be performed, and its 
agent at Providence had no authority to make any stipulation for it 
in that regard. The plaintiff was bound to know what the usual 
course of business is in such matters, and that the sleeping car com- 
pany would not guarantee the manner in which the railroad company 
should perform its contract with him, and that the information which 
he says the agent gave him, that it was not necessary for him to get 
his transportation ticket countersigned at New York, and that he 
could hâve it done at Washington, could amount to no more than the 
agent's personal opinion upon the subject. 

We hâve this far considered the case as if it were alleged that the de- 
f endant's agent had undertaken to make a guaranty in behalf of the de- 
fendant with the plaintiff in regard to the rights of the plaintiff under 
his contract for transJDortation. But it is doubtful whether the pétition 
in the face of the demurrer can be held to amount to an allégation that 
there was any such guaranty. It is therein alleged that "the aforesaid 
agent of the défendant examined the aforesaid railroad ticket, and in- 
formed him that it was not necessary for him to go to New York for the 
purpose of having his ticket countersigned." It is then stated that "up- 
on the assurance given by the agent" he purchased the sleeping car 
ticket; and again that upon the assurance "and the warranty that up- 
on his aforesaid railroad tickets and the sleeping car ticket he would 
hâve the right" to occupy the berth, etc., he becâmè a passenger upon the 
car. It is évident in using the words "assured" and "guaranty" noth- 
ing else is referred to than the previously mentioned information by 
the agent, for there is nothing else stated to hâve been assured or war- 
ranted. However, we will put our décision upon the broader ground 
that the plaintiff was not entitled to treat the représentation of the agent 
as a contract of the défendant company. The opinion of the court be- 
low was in harmony with the view we havfe expressed. We think the 
court was rîght in sustaining the demurrer. 

The jùdgitient must be affirmed, with costs. 
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WHEELEE et al. v. ABILENE NAT. BANK BLDG. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 14, 1908.) 

No. 2,602. 

1. CoEPOBATioNS— Trust— Single Majoeitt Stockholdee in Fiduciaet Re- 

lation wiTH MiNORiir Stockholdeps. 

Tlie holder of a majority of tlie stock of a corporation stands in a fldu- 
ciary relation to the holders of tlie minority of the stock, because he has 
a community of interest with them in the same property, and because 
they can act and contract in relation to the eorporate property only 
through him. 

2. Same— DuTY or Majority Stockholdee to Minoeitt Stockholdees. 

The power of a single holder of a majority of the stock of a corporation 
devolves upon hlm the corrélative duty to the holders of the minority of 
the stock to exercise good falth, eare, and diligence to make the eorporate 
property produce the largest possible amount, to protect the Interests of 
the minority stocUholders, and to secure and deliver to them their just 
proportion of the Ineome and of the proceeds of the property. 

3. Same— Sale of Cobpoeate Pbopebtt to Him pob Lbss Than Peicb Ob- 

tainable feom Anotheb, Though POE Fais Value, Voidable. 

Any sale of the eorporate property by a single holder of the majority 
of the stock by the use of the meetings of the board of directors and the 
meetings of the stockholders in légal form for Its fair value, but for a 
smaller amount than he could hâve obtained for it from another, is void- 
able Et the élection of the minority stockholders. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 12, Corporations, S 
668.] 

4. Same— Sale Voidable, Not Void— Court mat Requibe Deposit as Con- 

dition OF Deoeee Avoiding. 

Such a sale is voidable, not void ; and a court of equity may condition 
îts decree of avoidance by a requirement that the complalnant shall bld 
and deposlt an amount equal to the amovmt paid at the sale and the ex- 
penses of a master's sale, to be applied In payment for the property In 
case no one bids more, or In case the depositdr Is the highest bidder. 

5. Same — Sale to Majoeity Stockholdee Avoided-tFacts — Conclusions. 

The holder of the majority of the stock of a corporation was its prési- 
dent, its créditer, and one of its board of directors. The four other mem- 
bers of the board were qualifled by bis transfer of one share of stock to 
each. After one of the holders of a minority of the stock had offered 
him $3,500 for the profierty of the corporation, and had notifled the see- 
retary that he desired to bld for it, that property was sold to the owner 
of the majority of the stock for $2,500, whieh vras its fair value, by means 
of regular action of the meeting of the directors and of the meeting of the 
stockholders, at whieh the purchaser's stock was voted for the sale. 

Eeld, the sale was voidable at the élection of the minority stockholders. 
[Ed. Note. — For cases In point, see C«nt. Dig. vol. 12, Corporations, § 
668.] 

6. Equity— Peactice—Mastee's Ceetificate op Evidence Requisite to As- 

SAiL His Finding of Fact. 

The master's finding of facts upon évidence taken before him cannot 
be Impeached, in the absence from the record of his certificate, or other 
compétent proof, elther that the évidence presented Is the entire évidence 
that was before him, or that It was ail the évidence whieh was before hlm, 
relative to the spécifie finding or findings challenged. 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 
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Ross B. Gilluîy and EHjah Robinson (William H. England and Ar- 
thur E. Lybolt, on the brief), for appellants. 

G. W. Hurd, (H. Southworth and J. H. Austin, on the brief), for ap- 
pellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBGRN, Circuit J^udge.;; ^Two holders of the minority of the 
stock of the Abilene National Bank Building Company, a corporation, 
brought a suit in the court bélow to avoid a sale of ail the property of 
the corporation to Hiland Southworth, who was the président of the 
corporation, its creditor, one of its board of directors, and the holder 
of the majority of its stock. After the issues had been joined the case 
was referred to a master to find the facts. He found them, exceptions 
to his finding were filed and overruled, and the court dismissed the 
bill. A portion of the testimony taken before the master appears to be 
printed in the transcript pf the record before us, but noorder of the 
court below that the master should return into court the évidence he 
obtained, and no certificate of the master that he has done so, or that 
the record contains that évidence, or a correct transcript of it, can be 
found. For this reason, and'because the facts essential to a détermina- 
tion of the case appear on the face of the master's finding, the excep- 
tions to his report and the évidence printed will not be farther noticed. 
A master's findjng of facts upon eyidence taken by him cannot be im- 
peached, in the absence from the record of his certificate, or other com- 
pétent proof, either that the évidence presented is the entire évidence 
taken by him, or that it contains ail the évidence which was before him 
relative to the spécifie finding or findings challenged. Sheffield, etc., 
Ry. Co. v. Gordon, 151 U. S. 285, 293, 14 Sup. Ct. 343, 38 L. Ed. 164; 
Greene v. Bishop, 1 Cliflf. 186,Fed. Cas. No. 5,763; Donnell v. Colum- 
bîan Ins. Co., Fed. Cas. Nb. 3,987; McCourt v. Singers-Bigger, 145 
Fed. 103, 112, 76 C. C. A, p, 82; Scotten v. Sutter, 37 Mich. 526; 
Nay V. Byers, 13 Ind. 412 ; Fellenzer v. Van Valzah, 95 Ind. 128. 

The following facts' appear from the pleadings and the finding of 
the master: The only property of the corporation was a lot and build- 
ing in Abilene, which was sold to Southworth, the holder of the ma- 
jority of the stock of the company, in June, 1904. The fajr value of 
this property was $2,500. The corporation had power to buy, sell, and 
deal in real estate, and it had issuéd 173 shares of stock. The com- 
plainants, who lived in the state of Vermont, ôwned 46 shares. The 
défendant Southworth, who resided in Abilene, in the state of Kansas, 
bwned 101 shares. The défendants Humphrey, Malott, Ella M. South- 
worth, the wife of Southworth, and Stella Duckworth, his stenogra- 
pher, held 1 share each which Southworth had transferred to them to 
qualify them tô act as directors. Southworth was the président. Stella 
Duckworth was the secretary. Southworth, Mrs. Southworth, Stella 
Duckworth, Humphrey, and Malott constituted the board of directors. 
The corporation owed Southworth, but its property was of greater 
value than the amount of its debts. Malott and Humphrey inquired, 
and found that $2,500 was a fair price for the property, and the board 
èold and the corporation conveyed it to Southworth for that amount, 
paid the debts of the corporation, declared a dividend on its stock, and 
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remitted the proper amount to each stockholder ; but the complainants 
refused to accept their dividends. In July, 1904, Wheeler, one of the 
complainants, objected to this sale and told Southworth he would give 
$3,500 for the property. In August, 1904, Southworth and wife con- 
veyed the lot and building to the corporation. On August 29, 1904, 
Wheeler sent a letter to Stella Duckworth, the secretary of the corpora- 
tion, which she received, wherein he wrote that if the property was 
offered for sale he desired an opportunity to bid upon it ; but this letter 
was never brought to the attention of any meeting of the stockholders 
or of any meeting of the directors. On November 10, 1904, the board 
of directors accepted the reconveyance of the property. Malott said 
he had made diligent inquiry regarding its value, and that he could find 
no one who would place a higher value than $2,500 upon it. South- 
worth offered $3,500, the board unanimously voted to sell it to him 
for that price, and the corporation again conveyed it to him. Légal 
notice that there would be an annual meeting of the stockholders on 
December 6, 1904, to elect a board of directors and to transact such 
other business as might come before the meeting, was given. There 
were présent at that meeting Hurd, Humphrey, Malott, Stella Duck- 
worth, and Southworth, who together represented 111 shares of stock, 
and they voted unanimously to confirm the sale to Southworth for 
$2,500. Southworth and the other directors acted in sfood faith. Upon 
thèse facts the court below dismissed the bill, and the complainants ap- 
pcaled. 

The question which this case présents is: May the holder of the 
majority of the stock of a corporation make a sale to himself, unassail- 
able in equity, of ail the property of the corporation for its fair value, 
when he knows that that value is only five-sevenths of the amount 
which the corporation can obtain for it. It is not material to the déter- 
mination of this issue whether the notice of the stockholders' meeting 
specified, or failed to state, that the question of the confirmation of the 
sale to Southworth would be there considered, or whether or not the 
other proceedings of the défendants complied with the requirements of 
the law ; and for the purposes of this décision it wil! be conceded, but it 
is not decided, that ail the proceedings of the parties and of the cor- 
poration were in strict accordance with the forms of law. The objec- 
tion to this sale lies deeper. It is that it was violative of the duty c: a 
fiduciary. 

A corporation holds its property in trust for its stockholders. The 
stockholders hâve a joint interest in the same property and in the same 
title. Community of interest in a common property or title imposes a 
community of duty and a rnutual obligation to do nothing to impair 
either. It créâtes such a fiducial relation as makes it inéquitable for 
any of those who thus share in the common property to do anything to 
or with it for their own profit, to the détriment of others who hâve the 
same rights. Jackson v. Ludehng, 21 Wall. 616, 623, 32 L. Ed. 492 ; 
Jones V. Missouri Edison Electric Co., 144 Fed. 765, 771 ; 75 C. C. A. 
631, 637; Booker v. Crocker, 132 Fed. 7, 8. 65 C. C. A. 637, 628. 

The holder of the majority of the stock of a corporation has the 
power, by the élection of biddable directors and by the vote of his 
stock, to do everything that the corporation can do. His power to con- 
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trol and direct the action of the corporation places him in its shoes, and 
constitutes him the actual, if net the technical, trustée for the holders of 
the minority of the stock. He draws to himself and uses ail the powers 
of the corporation. In effect he holds an irrévocable power of attorney 
from the minority stockholders to manage and to sell the property of 
the corporation, for himself and for them. Times, places, and notices 
of meetings of the directors and of meetings of stockholders become of 
secondary importance, because the présence, the vote, and the protest 
of holders of the minority of the stock are unavailing against the will 
of the holder of the majority. They can act and contract regarding 
the corporate property, they can préserve and protect their interests in 
it, only through him and through the courts. 

This dévolution of unlimited power imposes on a single holder of 
the majority of the stock a corrélative duty, the duty of a fiduciary or 
agent, to the holders of the minority of the stock, who can act only 
through him, the duty to exercise good faith, care, and diligence to 
make the property of the corporation produce the largest possible 
amount, to protect the interests of the holders of the minority of the 
stock, and to secure and pay over to them their just proportion of the 
income and of the proceeds of the cOrporate property. Any sale of the 
property of the corporation by him to himself for less than he could 
obtain for it from another, or any other act in his interest to the détri- 
ment of the holders of the minority of the stock, becomes a breach of 
duty and of trust, renders the sale or act voidable at the élection of the 
minority stockholders, and invokes plenary relief from a court of 
chancery. Jackson v. Ludeling, 21 Wall. 616, 622, 22 L. Ed. 492 
Jones V. Missouri Edison Electric Co., 144 Fed. 765, 771. 75 C. C. A 
631, 637; Burnes v. Burnes, 137 Fed. 781, 790; 70 C. C. A. 357, 366 
McCourt v. Singers-Bigger, 145 Fed. 103, 107, 76 C. C. A. 73, 77 
Pepper v. Addicks (C. C.) 153 Fed. 383, 405; Wardell v. Railroad 
Company, 103 U. S. 651, 658, 26 L. Ed. 509; Menier v. Hooper's 
Telegraph Works, 9 Ch. App. Cas. 350, 352, 353 ; Goodin v. Cincin- 
nati & Whitewater Canal Co., 18 Ohio St. 169, 182, 183, 98 Am. Dec. 
95 ; Ervin v. Oregon Ry. & Nav. Co. (C. C.) 20 Fed. 577, 580, Id., 27 
Fed. 625, 632 ; 2 Story's Eq. Jur. §§ 1261, 1262 ; Sage v. Culver, 147 
N. Y. 241, 247, 41 N. E. 513 ; Farmers' Loan & Trust Co. v. N. Y., 
etc., R. R. Co., 150 N. Y. 410, 425, 430, 44 N. E. 1043, 34 L. R. A. 
76, 55 Am. St. Rep. 689 ; Hinds v. Fishkill, etc.. Cas Co. (Sup.) 88 
N. Y. Supp. 954, 957; Meeker v. Winthrop Iron Co. (C. C.) 17 Fed. 
48 ; Sidell v. Missouri Pac. R. Co., 78 Fed. 724, 727, 24 C. C. A. 216, 
219 ; Barr v. N. Y., L. E. & W. R. R. Co., 96 N. Y. 444, 449, 451, 456 ; 
Wright V. Oroville M. Co., 40 Cal. 20, 27; Pondir v. N. Y., L. E. & 
W. R. R. Co., 72 Hun, 384, 390, 25 N. Y. Supp. 560; Gregory v. 
Patchett, 33 Beavan, 595, 607 ; Meyer v. Staten Island Ry. Co., 7 N. 
Y. St. Rep. 245, 248. The reason for this rule is the détriment to the 
holders of the minority of the stock from such sales and transactions, 
and not the benefit the holder of the majority dérives therefrom. Sym- 
mes V. Union Trust Co. (C. C.) 60 Fed. 830, 865 ; Memphis & Charles- 
ton R. R. Co. V. Woods, 88 Ala. 641, 7 South. 108, 7 L. R. A. 605, 
16 Am. St. Rep. 81. It is the duty of the master of the corporation 
who sells its property to procure the highest possible price for it (Jack- 
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son V. Ludeling, 21 Wall. 616, 635^ 22 L. Ed. 492); and, if he sells 
it to himself for less, the sale is voidable by the holders of the minority 
of the stock at their option, although he paid the fair market value for 
it. Miller v. Brown, 1 Neb. (Unof.) 754, 95 N. W. 797. 

The principles which hâve been briefly reviewed and the décisions 
which hâve been cited in support of them spring from the law's jealous 
care of the fiduciary relations, from its persistent endeavor to prevent 
a conflict of duty and interest by removing from every person in such a 
relation every possible temptation to advance his own welfare in dis- 
regard of his duty to his correlate, by avoiding every transaction in 
which he has endeavored to do so. They hâve been repeatedly discuss- 
ed and afïirmed in the Suprême Court and in this court, and a more 
extended considération of them is now unnecessary. Suffice it to say 
that one of the familiar rules they sustain and illustrate is that one 
may not be an agent to sell for another and a purchaser at the same 
time, that such a sale is voidable at the élection of the principal, and that 
under this rule, and under the équitable principles to which référence 
has been made, the sale to Southworth cannot be sustained in a court 
of chancery. He grasped and held ail the powers of the corporation. 
It could act and contract only through him. He was the agent through 
whom, and through whom alone, under the law, the corporation and 
the holders of the minority of its stock could sell its property. He sold 
it to himself by his use of the powers of the company. If that sale had 
been fair and open, after full opportunity to ail interested to bid, for 
the highest amount that could be obtained for the property, it might 
hâve been sustained. But it was made for $3,500 to the holder of the 
majority of the stock, who was one of the members of the board of 
directors and the président of the company, and to whom one of its 
stockholders had offered $3,500 for the property only about four 
months before the sale, and who had written the secretary that, if it 
was offered for sale, he desired to bid. 

The président of the corporation and the members of the board of 
directors may hâve acted in good faith, in the sensé that they had no 
intent to inflict injury upon the holders of the minority of the stock. 
They may hâve believed that if they procured for the corporation the 
fair value of the property they discharged their whole duty. In this 
they were in error. If they could hâve obtained for the property by 
an open and honest sale $1,000 more than it was worth, it was their 
duty to the stockholders of the corporation to do so, and the holder 
of the majority of the stock could not be permitted to sell it to himself 
for less. 

The sale, however, is voidable, not void, and the court below may 
require a complainant who seeks equity to do equity. The decree be- 
low is accordingly reversed, and the case is remanded to the Circuit 
Court, with directions to enter an interlocutory decree to the effect 
that the sale to Southworth be avoided, and the property be sold by a 
master, on condition that, within 60 days after the entry of the inter- 
locutory decree, the complainants, or one of them, offers tô pay for the 
property and deposits with the clerk of the court $3,000, to be applied 
in payment for the property at the master's sale in case no one offers 
more, and in case the depositor proves to be the highest bidder, other- 
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wise to be returned to him, and in" case such a deposît is made to enter 
a decree for the sale of the propèrty bya master, for a proper account- 
ing, and for such other relief as may be proper, and in case no such 
deposit is made to enter a decree of dismissal of the bill for failure to 
comply with the condition specified ; and it is so ordered. 



HAGER et al. v. AMERICAN NAT. BANK. 

(Circuit Court of Appeals, Sixth Circuit January 25, 1908.) 

No. 1,68a 

L CJouRTs— Fedeeai, Courts— Followinh State Décisions. 

When the validity, meanlng, and efifect of a state statute Involves no 
question arising under the Constitution or laws of the United States, a 
court of the United States should accept the meaning and efCect given 
to such law by the highest court of the state, except in the llmited class 
of cases when rights hâve vested or contracts hâve been made under such 
statute before it has received interprétation by the state court. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 13, Courts, §§ 930-957.] 

2. SaME— OONSŒBUCTION OF STATB STATUTE. 

The décision of the Court of Appeals of Kentucky construing Act Ky. 
March, 1006 (Acts 1906, p. 134, c. 22), relating to the taxation of banks and 
trust companies, which went iuto effect June 11, 1906, in so far as it holds 
that such act vras Intended to and did apply to assessments made in 
1906, and that assessments made for that year after it went into effect 
were lawfully made thereunder, is binding upon a fédéral court In a suit 
by a national bauk to restrain the collection of taxes based on such as- 
sessment. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, §§ 930-957.] 

3. Taxation— National Banks^-Taxation by State. 

That thé value of the shares of a national bank includes value due to 
nontaxable United States boniïs owned by the bank is no objection to the 
validity of an assessment of such shares for taxation by a state withoiif 
excluding the value of the bonds. 

4. Same— Construction of Kentuckt Statute— A^alidity. 

Act Ky. 1906, providing the method of tasing state and national banks 
and trust companies "upon each one hundred dollars of value of the 
shares" of such banks and companies, as coustrued by the Court of Ap- 
peals of the state, is not invalid as to national banks under the fédéral 
law, as imposing the tax upon their capital and surplus, and not on 
their shares, 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

J. W. Ray, for appellants. 
James Helm, for appellee. 

Before LURTÛN and RICHARDS, Circuit Judges, and McCALL, 
District Judge. 

LURTON, Circuit Judge. This is a bill to restrain the assess- 
ment of the shares of the American National Bank without deducting 
therefrom the value of United States bonds held by the bank. 

Prior to June 12, 1906, the assessment law of Kentucky , did not 
assess the shares of stock ,of state banks, but did assess the assets of 
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ail such banks. Under the same law the shares oî national banks were 
assessable, the banks being required to pay such ^ssessment in behalf 
of shareholders. It is not necessary to go into the détails of prior 
acts. They may be found in the Kentucky Assessment Acts of 1902 
(Acts 1903, p. 312, c. 128) and 1904 (Acts 1904, p. 145, c. 66), now 
sections 4092a and 4092b, Ky. St. 1903. The national banks claimed 
that this method operated as a discrimination against national banks. 
inasmuch as the state banks were allowed to deduct from their capital 
the amount of United States bonds held by such banks, no such dé- 
duction being made from the value of shares, that value being ascer- 
tained by aggregating the value of ail the assets of the bank, and de- 
ducting only tangible property separately assessed. And so the Ken- 
tucky Court of Appeals held in a test case. Marion National Bank v. 
Burton, Sherifï, 90 S. W. 944, 2.8 Ky. Law Rep. 864, 10 L. R. A. 
(N. S.) 947. In that case the assessments were ordered to be cor- 
rected to avoid discrimination by deducting from the aggregate as- 
sessed value that part which represented the value of United States 
bonds so held by such bank. 

The présent bill seeks the same relief, and there could be no answer 
made to the contention Ijut for the efïect to be given to an act of the 
Kentucky Législature which went into effect June 11, 1906 (Acts 
1906, p. 134, c. 22), one day before the assessment now complained of 
was made. The opinion of the Kentucky Court of Appeals, before re- 
ferred to, was handed down January 31, 1906. The Kentucky Légis- 
lature was then in session. To avoid the discrimination which existed 
under the prior laws, an act was passed which did not, under the Con- 
stitution, take effect for 90 days, being June llth, there being no 
emergency clause to put it into force earlier. That act was as follows : 

"An annual tax at the same rate which may be flxed by law upon other 
personalty for state purposes is hereby imposed upon each one hundred dol- 
lars of value of the shares of state banks and trust companies Incorporated 
under the laws of thls commonwealth, and of national banks dolng business 
therein, and such tax shall be pald to the treasurer of the state annually by 
such banks and trust companies for and on behalf of the owners of such shares 
of stock, and In additjon thereto the said banks and trust companies çhall 
pay to the local authorities in counties, clties, towns and districts taxes at 
the same rate Imposed upon other personalty therein. 

"Sec. 2. In order to détermine the value of the shares of such trust com- 
panies, state and national banks, and to assess ail shares In such state and 
national banks and trust companies for state purposes, it shall be the duty 
of the président, cashier or other chief offlcer of each state bank, trust Com- 
pany and national bank In this state, annually between the flrst day of Sep- 
tember and the flrst day of Mareh, to make and dellver to the Auditor of 
Public Accounts a statement, yerifled by Its président, cashier or other officer, 
in such form as the Auditor may prescribe, showing the following facts, to 
wit: The name and postofflce address of the bank or trust company, the 
names of the offlcers, the number of shares of stock and the par and market 
value of each share, the amount of surplus fund and undivided profits, the 
amount of value of ail real estate situated in this commonwealth, held and 
owned by the bank or trust company on the flrst day of September of each 
year, the amount of its loans and discounts, the amount of its deposlts, and 
such other Information aé the Auditor may requlre."' 

The Act also provided in section 3 that : . 

"Each bank and trust company shall bé entitled to ha vie deducted from the 
total valuatlon placed on its shares by sald board the assessed ' value of ita 
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real estate in tMs state. It shall be the duty of the trust companles and 
banka:to llst with the county assessor of each county and with the assessing 
offlcer in each city, towà and taxiag district, its real estate and pay the taxes 
thereon to the sherlff, and to the coUeCting offlcer in each city, town and tax- 
tng! district 

,"See. 4. Bvery state bank and trust comipany ineorporated under the laws 
pf thls conimonwealth, and erery national bank doing business therein, shall 
ihake to thè assessing offlcer àî the county, city, town or taxiiig district a report 
siiiillar to tbat required by thîs sub-dl vision to be made to the state board of 
val'uation and assessment for assessment for state purposes. The assessing of- 
flcer of the county, city, town or taxing district whereln any tinist company, state 
or national bank Is situated shall assess the shares of sucfa banks and trust 
compànies for taxation for county, city, town and taxing district purposes in 
the manner prescribed in this sub-dlvision for assessing the same by the state 
board of valuation and assessment for taxation for state. purposes ; and such 
offlcer shall make out and retum the assessment to the proper authorities of 
the couiity, city, town or taxîpg district at the same time and manner as 
prescribed by law for the return of the assessment of personal property. 

''Sec. 5. AU laws or part of laws in confllct or ineonsistent with this act, 
provldlng for other metbOds of taxation : of shares of national banks or the 
taxation of trust companles and state banks ineorporated under the laws of 
this commonwealth, In the collection of taxes thereon, are repealed." 

The assessment was made, as before stated, on June 12, 1906, no 
assessment having theretofore been made agamst the shares of either 
state or national banks. The method of obtaining the assessable value 
of the shares of both classes of banks was the same. The reports from 
the severàl banks theretofore fîled, under the prior acts, were taken, 
and from those reports thé board found the value of their capital 
stock, surplus, and undivided profits and from that deducted the value 
of tangible property separately assessed. The resultthus reached was 
treated by the board as fairly representing the' assessable value of 
the total shares. Thus there has been no discrimination between the 
taxation imposed upon state and national banks, and this harmony 
has been brought about by a law which now subjects state banks to 
precisely the same method as that before applicable to national banks. 

The first objection to the assessment as made. is that the assessors 
erred in not deducting from the value of the aggregate shares the 
vake of the United States bonds owhed by the bank and shown by its 
report, upon which the assessors acted, because the law of 1906 was 
not applicable to the taxes of 1906, and that it was therefore error 
in the board to assess state banks upon their shares, and not to deduct 
from the valuation of national banks' shares the value of exempt 
United States bonds held and bwned by such bank as required by the 
law, as settled in Marion National Bank v. Burton, 90 S. W. 944, 28 
Ky. Law Rep. 864, 10 h. R. A. (N. S.) 947. 

The second objection is that under the act of 1906, assuming it to be 
the applicable law, the assessment is really upon the capital and assets, 
although nominally upon the shares. Suits raising precisely the same 
questions yvete brought in the state courts. One or more of thèse had 
been argued and submitted in the Court of Appeals of Kentucky when 
tliis cause came on to be heard. Pending our considération, that 
court has handed down an opinion holding, first, that an assessment 
made on June 12, 1906, was riècessârily made under the act of 1906, 
inasmuch as by that act the prior acts relating to the assessment of 
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banks, state and national, had beèn repealed or silpérseded; seœnd, 
thàt the assessmeiit authofized by that açt was an assessment upon 
shares, and not an assessment upon capital and assets. Touching the 
applicability of the act of 1906 to the bank assessments for 1906, made 
af ter that act went into effect, the Kentucky court, in part, said : 

"As the assessment was made on June 12th, the d,ay after the act ot 1906 
went into efCect, it is, of course, apparent that the assessment was not made 
upon reports furnlshed under the act of 1906, but under reports furnished un- 
der the act of 1904. At the time the, assessment was made, ail prior acts had 
been expressly repealed by the act of 1906; hence. If the board of valuatlon 
and assessment made arjy assessment at ail, it must hâve been made under 
this latter act. But, when it Is considered that the appellee banks do not 
malntain that the valuation of their shares were flxed at too high a prlce, or 
to show they hâve made any effort to obtain a réduction in the amount of as- 
sessment, or that any error to their préjudice was committed in the manner of 
valuing their shares, except in the f allure to deduct United States bonda, we 
regard It as immaterial what information the statè 'board of valuation and 
assessment had before It In maklng the assessment. This inquiry would be 
pertinent if the valuation fixed or the method of assessing It was assailed. 

"A good deal is said in argument on both sldes upon the question whether 
or not the act of 1906 had a rétrospective efCect. Counsel for the state Insist 
that It dld, whlle counsel for the bank as eamestly argué that it did aot. In 
our opinion, it is not necessary to give the act of 1906 a rétrospective effect 
in order to sustain the assessment made in 1906. ïhe act of 1906 was a 
remédiai statu te, enacted for the purpose of curlng defects in prior laws, and 
to place ail banking institutions in the state upon exactly the same footing 
so far as taxation was concemed, and must be liberally construed to efCectuate 
its intention. 

"Under the décision of this court in the Marion county bank cases, the Légis- 
lature was confronted wlth the situation that, under the laws as they then 
stood, the shares of national banks would not be taxed as other moneyed capi- 
tal invested in state banks and trust companles, but the latter would in fact 
be dlscrlminated against, as they did not hold national bank bonds. Knowing 
that this discrimination would exist if the taxes payable in 1906 were assess- 
ed under the existing law, the. Législature undertook to change the law. There 
were the same reasons for changing it as to the year 1906 as to subséquent 
years. So, in the flrst section of the subdivision of the act, relating to banks 
and trust companles, it provlded as follows: 

" 'An annual tax at the same rate which may be fixed by law upon other 
personalty for state. purposes is hereby imposed upon each one hundred dol- 
lars of the shares of state banks and trust companles Incorporated under the 
laws of this commonwealth, and of national banks doing business therein.' 
• "The purpose was to supersede the old law. The taxes due by banks for 
previous years had been paid to the state, and it was intended that thence- 
f orth the taxés as to banks should be assessed under the provisions of this 
act, so that no loss would resuit to the state treasury from the décision of this 
court In the Marion county cases. Wlth this purpose In vlew, sections 5 and 
6 were included in this subdivision: 

" 'Sec. 5. AU laws or pEirts of laws in conflict or Inconsistent wlth this act, 
providing for other methods of taxation of shares ôf national banks or the 
taxation of trust companles and state banks, incorporated' under ttie laws 
of this commonwealth, and the collection of taxes thereon are hereby repealed. 

" 'Sec. 6. AU national banks, trust companles and state hanks shall file 
wlth the Audltor their reports herein provlded for on or before the IStJi day 
of AprU, 1906, and annually thereafter on or before March the flr^. Said 
reports shall be made up to and including the flrst day of the preceding Sep' 
tember.' ' 

"If Itrhad not been intended th^t the taxes for 1906 were to be assessed un- 
der the act, there was no need for a spécial repeaUng clause in tiiia subdivi- 
sion; a,nd the sixth clause must otherwise be rejected as meaningless. It 19 
true the act did not taKé eflfect untU June llth, bût the Législature plainly 
intended that the assessment should be made under it, and It was done. BVeQ 
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If an assessment for 1906 had beea made béfore tbe Législature met, It could 
hâve dlrected another assessment to be made and tbe. taxes to be pald under 
It. And so, if the board bad made an assessment urider tbe act of 1904, it 
would hâve been its duty after June 11, 1906, to bave made an assessment 
under the act of 1906, and the taxes should bave been paid vuider that as- 
sessment. . , 

"The fiscal year for 1906 did not expire untll June 30, 1906 (Const. § 169), 
and clearly the board had tbe power at any time within the fiscal year ta 
make an assessment for that year. Aside from thls, it would scarcely be coD- 
tended thàt the fallure of an assesslhg offlCer to make an assessment vi^ithin 
the time allowed by law would prevent him from makiug It within a reason- 
able time thereafter, or render invalld tbe assessment so made, unléss it 
could pe shown that the merltorlous rights of the property owners were preju- 
diced by'the delay. Andersen v. City of Mayfield, 93 Ky. 230, 19 S. W. 598. 
If an assessing board, by fàîllng to perform a manifest duty should préjudice 
the merltorlous rights of thé property ownér, no doubt he çbuld obtain prop- 
er relief ; but, in this casç the fact remains that the board qf Valuatlon and 
assessment in delaying thl^ assessment did not préjudice the merltorlous rights 
oif appellee. The law under which the assessment wa,8 made was in every 
suhstfûtlal partlcular Identleal with the precedlng law of 1904. If the assess- 
ments had been made under It, the property of a.ppellee would bave been as- 
sessed.'at pi-ecisçly the sàme sum at Which it was assessed. The argument 
that If^Itë sliâres had been assessed under tbe act of 1904, and the capital of 
State t^à!nks and trust companies under the a,ct of 1902, it would haVe had the 
rîght to dediict the value of the United States bonds ownèd, and hence was 
prejudiced by the fallure to assess under that law, does not impress us either 
favorably, or, forclbiy. Wby would it bave been. entltled to .'this exemption? 
Certalnly not on aceonnt of ariything in the act of 1904, but bécause of a dis- 
crimination in the act of 1902, under which state banks were assessed; and 
when this was removed, tl^e techn.iea.1 rlght of national banks to exemption 
céaseà to exist, and it was removed when the act dlscrimlnatlng in favor of 
state banks was repealed, and they were assessed under an act , applying equal- 
ly and alike to ail banks. As the act under which the naitional banks were as- 
sessed did not permit any discrimination agaipst them, eithet in law or fact, 
"or impose upon them any rate of taxation greater than was assessed upon 
other moneyed capital, or state banks or trust companies, they wlU not be 
heard to say that they were prejudiced by thé delay of the assessing board." 

This décision by the highest court of the state construing the act of 
1906 as a remédiai statute, that it operated as a repeal of prior acts, 
and that the législative intention was that the assessinents of banks 
for 1906 should be made under that act, that discriminé^tions might be 
eliminated, is so peculiarly a décision in respect of local law that it 
ought to be followed by this court. The discriminating feature of the 
prior law has been removed, not by .any change in, the method of taxing 
national banks, but by providing that state banks should be taxed 
by the same plan. A statute which thus prevents a discriminating 
method of'àSséssment doès not give rise to any such independent right 
of construction Qf a local statute as is exercised by United States courts 
when contracts hâve been made under a state statute before interpréta- 
tion by the highest court of the state of the contract. When the 
validity, fneaniiig, and efïect of a state statute inyolvçs no question 
arising iindftT the Constitution 'or I;a,ws of the Unitea States, a court of 
the United States should accept the meaning and efïect given to such 
law by th« highest court of the state, ejccept in the limited çlass of 
cases when rights h^ve vestëd or contracts hâve bëen màde undgr such 
statute before it, has reçeived interprétation by ttte state court. In the 
latter kind of cases, the fédéral courts 'will feel it adrrafisible, in suit 
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between citizens of différent states, to exercise its îndependént judg- 
ment, though, as put in the case of Burgess v. Seligman, 107 U. S. 20, 
2 Sup. Ct. 10, 27 L. Ed. 359, they "will lean toward an agreement of 
views with the state court." 

The question as to whether the act of 1906 was intended to or did_^ 
apply to the assessments for 1906, and whether the assessors should 
not hâve made ail such assessments before June IS, 1906, and under 
the law in force prior to that act, and whether having omitted to make 
assessments prior to June 13, 1906, they might not then assess under 
the new act, were ail questions peculiarly for the décision and interpré- 
tation of the State court. The contentions in opposition to the view 
the Kentucky court took are quite plausible. But a majorky of that 
court disregarded them. They présent no question arising under the 
Constitution or laws of the United States. Section 5219, Rev. St., 
permits the states to assess and tax the shares of shareholders in na- 
tional banks, only providing "that the taxation shall not be at any high- 
er rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such state." That the value of the shares includ- 
ed value due to nontaxable United States bonds owned by the bank 
is no objection to an assessment upon such shares without excluding 
such value. This has been more than once decided. Van Allen v. The 
Assessors, 3 Wall. 573, 18 L. Ed. 229 ; Mercantile Bank v. New York, 
121 U. S. 139, 7 Sup. Ct. 826, 30 L. Ed. 895 ; Cleveland Trust Co. v. 
Lander, 184 U. S. 111, 22 Sup. Ct. 394, 46 L. Ed. 456; Home Savings 
Bank v. Des Moines, 205 U. S. 503, 27 Sup. Ct. 571, 51 L. Ed. 901. 
So far, therefore, as the décision of the Kentucky court involves the 
applicability of the act of 1906 to the assessments made June 12, 1906. 
we feel it our duty to accept and follow the interprétation and effect 
given to that act. . Stutsman County v. Wallace, 142 U. S. 293, 12 Sup. 
Ct. 227, 35 L. Ed. 1018; Cleveland Trust Co. v. Lander, 184 U. S. 111, 
22 Sup. Ct. 394, 46 E. Ed. 456; Merchants' Bank v. Pennsylvania, 
167 U. S. 461, 17 Sup. Ct. 829, 42 L. Ed. 236 ; Louisville & Nashville 
Railroad Co. v. Kentucky, 183 U. S. 503, 22 Sup. Ct. 95, 46 L. Ed. 298. 

There remains the question as to whether the method of taxing 
banks in this act of 1906 imposes a tax upon capital and surplus 
of such banks, and not a tax upon shares. That it is not a tax upon 
shares is the construction adopted by the bill in this case, and no issue 
is made by any pleading which challenges the act as really imposing 
a tax upon the property of the bank. The suggestion that it is really 
a corporate property tax, and not a tax upon shares, is bottomed upon 
the case of the Home Savings Bank v. Des Moines, 205 U. S. 503, 27 
Sup. Ct. 571, 51 L. Ed. 901. That was a bill filed by a state bank claim- 
ing an exemption on account of United States bonds owned by it from 
a tax which it contended was imposed by the lowa act upon capital 
and surplus, and not upon shares as the property of shareholders. Up- 
on examination, the Suprême Court held that it was imposed as a tax 
upon corporate property, and that against such a tax United States 
bonds owned by the bank were nontaxable as property of the bank. 
That case turned upon the interprétation of the peculiar phraseology 
of the lowa statute, which differed in material particulars from the 
159 F.— 26 
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Kentucky act, The latter act has been construed as not împosing a tax 
upon the corporate capital, but strictly a tax upon shares. See the case 
of Marion National Bank v. Burton, 90 S. W. 944, 28 Ky. Law Rep. 
864, 10 L. R. A. (N. S.) 947. This construction of the act would 
seem te be conclusive as a décision which we should accept. Upon 
just such a question the Suprême Court held that the state décision 
should be followed. Aberdeen Bank v. Chehalis County, 166 U. S. 
440, 444, 17 Sup. Ct. 639, 41 L. Ed. 1069. But if we treat the ques- 
tion as one for an independent construction, we agrée with the Ken- 
tucky court in construing the act as one Imposing the tax upon shares 
and not upon corporate assets. The first section of the act of 1906 
provides that the tax shall be "upon each one hundred dollars of value 
of the shares of state banks and trust companies, * * * and of 
national banks, doing business therein." And that such "tax shall be 
paid to the treasurer * * * by such banks and trust companies 
for and in behalf of the owners of such shares of stock. * * *" 
That the act requires the bank to pay the tax "for and in behalf of 
the shareholders" does not prove that the tax is anything else than a 
tax on shares. The same question was made in National Bank v. Com- 
monwealth, 9 Wall. 353, 19 L. Ed. 701, when a Kentucky act of like 
character was involved, and in Aberdeen Bank v. Chehalis County, 
166 U. S. 440, 17 Sup. Ct. 629, 41 L. Ed. 1069, and in both cases the 
court held that the bank might be required to pay the tax as a method 
of collection from the shareholders. 

The judgment must be reversed and remanded, with directions to 
proceed consistently with this opinion. 



HAGER et al. v. LOUISVILLE NATIONAL BANKING CO. 

(Circuit Court of Appeals, Slxth Circuit January 22, 1908.) 

Nos. 1,689-1,703. 

Appeals from the Circuit Court of the United States for the East- 
ern District of Kentucky. 

Bills by the Louisville National Banking Company, the Southern 
National Bank, the Union National Bank, the National Bank of Ken- 
tucky, the State National Bank, the Henderson National Bank, the 
First National Bank, the Citizens' National Bank, the Clark County 
National Bank, the City National Bank, the Fayette National Bank 
of Lexingtori, the Lexington City National Bank, the Farmers' & Trad- 
ers' National Bank of Covington, the First National Bank of Coving- 
ton, and the German National Bank against S. W, Hager and others. 
Decrees for cbmplainants, and défendants appeal. Reversed and re- 
manded. 

J. W. Ray, for appellants. 
James Helm, for appellees. 

Before LURTON and RICHARDS, Circuit Judges, and McCALL, 
District Judge. 
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PER CURIAM. The question in thèse cases is îdentical with that 
decided in S. W. Hager et al. v. American National Bank, 159 Fed. 
396, wherein an opinion has this day been handed down. Upon the 
authority of that opinion, the decrees in thèse cases will be reversed, 
and the causes remanded, with directions to dismiss the bills. 
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(Circuit Court of Appeals, Second Circuit Jjmuary 7, 1908.) 

No. 117. 

Sales— CoNTRACT—OïTEB and Acceptance. 

Plaintiff offered to sell défendant cernent on certain specifled terms. 
Défendant accepted such offer, with an additional provision tliat the cé- 
ment should pass spécifications of the department of hlghways of the 
borough of Broolilyn, addlng that a certain pavlng company would guar- 
antee defendant's account Plaintiff, after having received such letter 
of acceptance, shipped a small portion of the cernent, and replled that 
the eontract was acceptable to It, and would beeome effective as soon as 
plaintiff received the written guaranty from the paving company, which 
was never given. Held, that the shlpment of the cernent prlor to the 
sending of plaintiff's last letter did not eonstltute an unconditional ac- 
ceptance of the proposition as modified by défendant, and the terms of 
plaintiff's last letter never having been fulflUed, there was no meeting of 
minds sufiSeient to eonstltute a eontract of sale. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, §| 39-43.] 

In Errer to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review a judgment of the Circuit Court, Southern 
District of New York, enter ed upon the verdict of a jury in favor of 
the défendant in error who was the plaintiff below. In the foUowing 
opinion the parties are designated as in the court below. 

John C. Wait (G. H. D. Poster, of counsel), for plaintiff in error. 
Wm. Forse Scott (W. F. Upson, of counsel), for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The complaint charges breach of eontract. 
It allèges, in substance, that the parties entered into a written agree- 
ment for the purchase and sale of cernent as stated in three exhibits 
annexed to and made a part of the complaint, and that the défendant 
failed to perform its part of such agreement. Upon the trial the plain- 
tiff, to prove the eontract, introduced thèse exhibits in évidence. The 
trial court charged that the basis of the action was the eontract repre- 
sented by them, and that they should ail be treated together to get at 
the eontract. If, then, we find that thèse exhibits disclose no eontract, 
the plaintiff's case, being founded upon them, fails. 

The exhibits are letters between the parties. The first is dated Sep- 
tember 4, 1903, and is a proposition from the plaintiff to the défendant. 
It also bears the defendant's indorsement of acceptance, and, omitting 
a few unimportant détails, reads as follows : 

"We quote below our priées and terms to you on Vulcanite Portland Ce- 
rnent, delivered at alongside llghter available pier wlthin lighterage limlts 
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New York Harbor, In quantities, as ordered, not less than 1,000 bbls. at each 
dellvery, nor exceeding 5,000 bbls. within any one ealendar month, quantity to 
wbich this quotatlon applies 25,000 bbls., more or less, variation not to ex- 
ceed 10%. Shlpments not to begin before September 5th, 1Ô03. Whole amount 
to be ordered for dellvery before June Ist, 1904. Priées, ineluding packages: 
In cotton sacks, per bbl. (4 sacks to the bbl.) $1.69. 

"Note. — Equivalent to $1.29 net if ail bags are retumed In good order. 

"Invoices will Include priée of sacks, bags and barrels, and must be paid in 
full. Cbtton Vulcanite sacks retumed to Vulcanite, N. J., freiglit prepaid, 
within 90 days from dellvery of the cernent wlU be purchased by this com- 
pany at 10 cents each, if In good condition, but only on the inspection and 
count of the company at its works. Barrels and paper bags are not return- 
able. This quotatlon applies only to Vulcanite Portland Cément purchased 
for deljvery as above. If you do not take within any month the full amount 
to which you are eutitled, this company may dellver to you the followlng 
month more than the maximum monthly amount above stated, but it shall not 
be bound to do so. 

^'Thls company reserves the right to cancel the contract if blUs are not paid 
according to terma For delays caused by strlkes, différences with employés, 
accidents to machinery, flre, flood, car famine, or other conttngencies beyond 
our control, this company shall not be held responsible. Terms, net cash 90 
days from date of each invoice ; 2% discount from net price of cernent for cash 
within 10 days from date of each Invoice. 

"We send you this proposition in duplicate ; upon your returning one of the 
copies duly accepted In writing received by this company on or before Sept 
8, it shall constltute the contract between us. 

"Vulcanite Portland Cément Oo., 

"Albert Moyer, Manager. 

"Accepted 5th day of September, 1903, at Brooklyn, N. Y., by National Trad- 
ing Co., Paul C. Grening, Treas." 

The second letter is from the défendant to the plaintiff, is dated 
September 5, 1903, and accompanied the defendant's acceptance of the 
plaintifï's proposition. It foUows : 

"We accept your proposition of the 4th Inst. to sell us 25,000 barrels of ce- 
rnent to be dellvered between September 5th and June Ist next at $1.29 per 
barrel in bags. Bags to be chargea for and credited at 10<! each. The cernent 
to pass the spécification of the department of highways of the borough of 
Brooklyn. The TJvalde Asphalt Paving Company will guarântee the aecount 
and make payments to you as per terms In your offer after due certification 
of the bills by us. You may shlp the first 1,000 barrels to arrive a week 
from date." 

The third letter, from the plaintiff to the défendant and dated Sep- 
tember 8, 1903, follows: 

"We beg to acknowledge receipt of your f avor of Sept. 5th, Inclosing contract 
slgned by you for 25,000 barrels, more or less vrithln 10%, of 'Vulcanite' Port- 
land Cément, ail of whIch is to be dellvered prlor to April Ist, 190i; but not 
exceeding 5,000 barrels during any one month. This contract Is acceptable 
to this company, and will become effective as soon as we recelve wrltteu guar- 
ântee from the Uvalde Asphalt Paving Company, guarantyipg your aecount as 
per terma First shlpment of 1,000 barrels bas been made, and Is now on 
the way to you." 

The first proposition and the acceptance indorsed thereon, if stand- 
ing by themselves, undoubtedly would hâve constituted a contract, 
There was an offer to sell and its uncbnditional acceptance. But both 
parties agrée that the defendant's letter accompanying the acceptance 
must be treated as a part of it. So treated, it is clear that the défend- 
ant did not unconditionally accept the plaintiff 's offer, but made a 
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counter proposition. It made an additional requirement of quality-- 
the cernent must pass the spécifications of the Brooklyn Department ot 
Highways. It also stated that the Uvalde Company wou d guarantee 
the account. This latter subject was not mentioned m the plamtitt s 
written proposition but had been spoken of in prier negotiations. 
When this counter proposition was presented to the plamtilï it rephed, 
as vve hâve seen, that the contract was acceptable to it, and would be- 
corne effective as soon as we receive written guarantee from the Uvalde 
Asphalt Paving Company guarantying your account as per terms." 
The Uvalde Company never gave the written guaranty, and the plain- 
tiff delivered only the 1,000 barrels of cernent which it had shipped 
before sending its last letter, and for which it was duly paid. Upon 
this statement it is clear that there was no contract between the parties 
with respect to the undelivered cernent. Manifestly, the plaintilï did 
not unconditionally agrée to the defendant's propositiori, and, conse- 
quently, there was no meeting of the minds of the parties. Had the 
plaintiff unconditionally accepted the defendant's terms, there would 
hâve been a valid executory contract between them — a promise upon 
the one side based upon a promise upon the other, with immédiate 
rights of action for failure to perform. But as we hâve seen the plain- 
tiff did not accept unconditionally. It stated that the contract would be 
effective when it received the written guaranty, which was équivalent 
to saying that it would not be effective until it did receive it. In- 
stead of binding itself in reliance upon the defendant's promise to fur- 
nish a guarantor, it insisted upon the fulfiUment of that promise in 
writing before it should be bound. It required an act in addition to a 
promise. It stated a condition précèdent to the existence of the con- 
tract. As this condition was not complied with, there was no contract. 
But while the plaintiff in stating its case based it upon its alleged 
acceptance in writing, of the defendant's proposition, it now seeks to 
ignore its second letter. It now claims that it unconditionally agreed 
to the defendant's terms by shipping the 1,000 barrels of cernent before 
it sent the letter; that, being bound, it could not alter its position by 
a subséquent letter. Of course, in many cases, the acceptance of an 
order for goods may be inferred from their shipment. In the présent 
case, however, the defendant's proposition called for the approval of 
its requirement as to quality. Something more than the shipment of 
a small portion of the cément was necessary. Certainly, unconditional 
acceptance cannot be inferred from such an act in the face of a letter 
written within a day or two imposing conditions. When the question 
was before it, the plaintiff declined to assume obligations. We cannot 
now comply with its request to thrust them upon it. 

For thèse reasons, we think that the plaintiff failed to establish any 
cause of action against the défendant, and that a verdict should hâve 
been directed for the défendant. 

The judgment of the Circuit Court is reversed. 
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MERRITT & CHAPMAN DERRICK & WRECKING CO. v. ABOUT FOUR 
HUNDRED BARRELS OF WINE et ai. 

(Circuit Court of Appeals, Thlrd Circuit February 6, 1908.) 

No. 57. 

SALVAGE— RlQHT TO COMPENSATION— ALLEQED SPOLIATION OF PeOPEBTT. 

A vessel laden wltti WIne lu casks caught flre at sea and was run 
ashore, and llbelant was employed to save the cargo. WMle thls was be- 
ing doue a storm broke up the vessel and a large number of barrais ot 
wine went adrlft. Llbelant made no effort to recover them, but its wreck- 
ing crew told respondents that they were derelict and would be the prop- 
erty of whoever should save them; and respondents,. thus encouragea, 
salved a large number, most of them at sea and some several miles from 
the wreck. Ueld, that the fact that they clalmed them as thelr own and 
refused to glve them up on demand to llbelant, or that they bored glmlet 
holes In some of the barrels, It appearing that the sait water had leaked 
into some, whlch were Injured, and spolled the wine, did not deprlve them 
of the right to salvage. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 43, Salvage, §| 49, 50.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

Robinson, Biddle & Benedict, for appellant. 
William Pintard, for appellees. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. The ship Francis, bound from San 
Francisco to New York, caught fire and was run ashore on the New 
Jersey coast. Her cargo consisted of domestic wines. The libelant, 
a wrecking company, was employed by the owners and underwriters 
to save the cargo. While doing so a storm broke the vessel and a large 
number of barrels of wine went adrift. The libelant made no effort 
to recover them. The proof is, and it is not denied, that libelant's 
wrecking crew told the respondents they were entitled to the derelict 
casks and encouraged them to go after them, telling them where they 
could be found along the coast. A few of the barrels hère in controversy 
were picked up along the beach; but the substantial part of them were 
reclaimed either at sea or along the coast, in many cases several miles 
from the wreck. The respondents recovered some 300 barrels, which 
would hâve been whoUy lost but for their efforts. After the shore peo- 
ple thus began brînging in the barrels the insurance companies insisted 
on their being retaken by the libelant and brought to New York. A 
shore agent of libelant then demanded the barrels and paid salvage of 
about $3 per barrel on a number which had been gathered up along the 
shore. He was unable to settle with the respondents, some of whom 
then and yet contend the casks had been wholly abandoned by the libel- 
ant and were respondents' property. Others claimed the salvage was 
not sufficient. The libelant then began a proceeding in admiralty in 
which it sought possession of the wine and prayed an adjudication by 
the court of such salvage as the respondents deserved. Under this 
proceeding the wine was taken by the marshal from respondents and 
delivered to libelant ; the latter giving bond to pay the salvage adjudg- 
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«d. The wine recovered was examined and appraised at New York 
at above $1,900 some two months after the wreck. The Ubelant, having 
recovered the property, took no steps to follow up its proceeding, and 
we think the subséquent delay is fairly chargeable rather to them than 
to the respondents. The court below allowed $600 salvage and interest. 

We hâve carefully examined the entire proofs in this case, and w^e 
find nothing to convict the court below of error. The case was one 
which called for sound judgnient and sensible discrétion in adjudging 
the rights of thèse parties. The price allowed by the court was fully 
warranted, in view of what the agent of the Ubelant had paid per bar- 
rel for that recovered along the shore, and without any such labor and 
time as thèse respondents gave in f ollowing the barrels to sea and along 
the coast. Indeed, the proofs show the picking up of thèse casks was 
attended by considérable danger; that the sea was rough, the casks 
had to be par-buckled into the catboats, and that considérable damage 
was done to the latter ; and in view of the long delay an allowance in 
the shape of interest was not inéquitable. 

It is contended, however, thèse salvors were guilty of tampering with 
and embezzling this wine, and the court erred in awarding them any 
salvage whatever. That a salvor is bound to the most scrupulous fideli- 
ty ; that embezzlement of a part may f orfeit salvage to the whole ; that 
a right to salvage présupposes faithful service, restoration of the goods, 
and vigilance in their protection — are principles recognized and enforced 
by courts. But we do not find the facts in this case are such as war- 
rant an application of thèse principles to forfeit respondents' claims. 
The drilling of gimlet holes in thèse casks was not, under the circum- 
stances, an act of spoliation. Thèse casks were found floating at sea, 
sait water had leaked into some of them, and when drilled many of 
them were found to be impregnated thereby and were emptied. The 
proof is that some barrels were leaking when brought ashore ; in some 
cases that the ground was stained with the wine ; in others that leaks 
were caused by boat hooks ; in some that the chines were burned. In 
view of thèse facts, and of the fact that from the time the casks were 
taken from the respondents and placed on the railroad cars until they 
were put in storage at Trenton there is no évidence they could not hâve 
been tampered with, we are not satisfied that the loss of wine found 
some two months thereafter, when the wine was appraised, was not due 
to leakage or other causes, or to persons other than thèse respondents. 

Apart from ail other grounds, in view of the many broken and open- 
ed casks, other than thèse in dispute that were along the beach, we see 
no motive to hâve led thèse men to take from the casks they had recover- 
ed. They claimed them as their own. They took the advice of coun- 
sel as soon as they could, and stood on what they averred was a right 
of ownership. After full considération of the proofs, we are of opin- 
ion the action of the court below did substantial justice under the facts 
of this case. 

The appeal is therefore dismissed. 
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STATE LIFE INS. CO. v. MURRAX, 

(Circuit Court of Appeals, Thlrd Circuit February 13, 1908.) 

No. 59. 

1. INSUBANCE— PaYMENT CI' INITIAL PbEMIUM— BFFECT— FOEFEITUEES. 

On payment of the initial premium on a life pollcy there Is a contract 
of Insurance for the whole life of the Insured, and the Insurer's . rlght 
to termlnate such contract for nonpayment of premiums Is a forfeiture, 
which is not favored In law. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 28, Insurance, §5 
891-904.] 

2. SAME— BSTOPPEL. 

Any agreement, déclaration, or course of conduct on the part of an 
Insurance company which leads a party honestly to belie^'e that by con- 
forming thereto a forfeiture of hls policy will not be incurred, foUowed 
by due conformlty on hls part, will estop the company from Inslsting 
on a forfeiture claimed ùnder the express letter of the contract. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 941- 
946.] 

3. Samb— Peemiums— Payment-^Authobitt to Receive— Question ros Jury. 

In an action on a life policy, évidence held to warrant a finding that 
the Insurance company ,was estopped to deny that Its soliciting agent, 
to whom payment of premium had been made, had authority to receive 
the same on the company's behalf. 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 
For opinion bçlow, see 151 Fed. 539. 

W. A. Way, for plaintiff in error. 
A. B. Reid, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The case brought before us for review by 
this writ of error was a suit by Mary Murray, the beneficiary under 
a policy of life insurance, and défendant in error (hereinafter called 
the plaintiff), against the State Life Insurance Company, the plaintiff 
in error (hereinafter called the défendant). The défense is, nonpay- 
ment of the third semianriual premium, which matured prior to the 
death of the insured. The terms of the policy provided, among other 
things, as follows : 

"Premiums. In case any premium should not be pald when due, accord- 
ing to the terms of thls contract, at the office of the company in the eity of 
Indianapolis, or to agents when they produce receipts slgned by the président 
or secretary, then and In every such case, this policy shall cease and déter- 
mine, except as otherwise herein expïessly provîded." 

The pertinent facts, as disclosed by the record, are, that the policy 
in suit was taken out by the plaintiff on the life of her husband; the 
business was transacted with her son, who was soliciting agent of the 
défendant company; the policy was for $2,500, which was delivered 
to her by her son, as agent of the company, and the first six months' 
premium of $39.90 was paid to him as such agent, for which she re- 
ceived a receipt from the company, signed by its secretary and coun- 
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tersigned by her son, J. E. Murray, as agent, dated the 31st day of 
October, 1903 ; the premium for the next six months faUing due 
on the 29th day of April, 1904, was also paid by the plaintiff to hef 
son, as agent, for which he gave her a temporary receipt, which was 
replaced shortly after by a receipt from the company in the same form 
as previously, signed by the secretary and countersigned by the as- 
sistant cashier. When the third semiannual payment fell due, the 
gênerai manager of the company's Pittsburgh office called the ' at- 
tention of the son, who was still the soliciting agent of the company, 
to that fact, who thereupon applied to his mother for its payment. As 
there were nearly 30 days' grâce yet to run under the policy, the pay- 
ment was not made until the days of grâce had nearly expired, and, 
on November 26th, the plaintifï paid to her son, as agent, the amount 
of the premium, for which no receipt was then given her. Upon her 
repeated request for a receipt, he gave her one out of a book, which 
she says was marked "binding receipts," signed by the secretary of 
the company who had signed the previous receipts, and counter- 
signed by J. E. Murray, her son, as agent, who had countersigned 
the iirst regular receipt. This receipt was a printed blank, filled in 
with the name of the insured, the amount of the premium and the date 
of payment, and numbered in red ink 49,571. At the top and under 
the name of the life insurance company, was printed in red ink, but 
not otherwise conspicuous, the following : 

"ïhe agent collecting on this receipt bas no authority to collect for more 
tlian the flrst year's premium." 

The plaintiff testifies that she put this away with the other receipts 
without observing this notice, and that she knew her son was an agent 
of the company and he had countersigned a previous receipt as such. 
It appears by the testimony that Murray was supplied by the company 
with buisness cards, describing him as spécial agent, and that thèse 
were shown to the mother; also, that he was recognized as such 
agent by the insurance department of the state of Pennsylvania, on 
the certification to that effect by the company to the Insurance 
Commissioner. It is also uncontroverted that the said Murray solic- 
ited and wrote the risk, and received, as above stated, the first semi- 
annual premium, and that he was permitted to countersign, as agent, 
the regular receipt therefor by the company; also, that he received 
the second semiannual premium, for which no receipt was given for 
a period of several days, but the payment was thereafter ratified by 
the company's second officiai receipt, countersigned by the assistant 
cashier of the défendant, as above stated. There was ground, there- 
fore, for the inference by the plaintiff, that said receipts might prop- 
erly be countersigned by her son, as well as by some other officer of 
the company. 

The plaintiff 's testimony is not disputed, that no notice had been 
given to her that her son was without authority to receive the third 
payment, or that she did not read the first temporary receipt, but sup- 
posed that ail the receipts were alike. The son never transmitted this 
third premium to the company, or to any représentative thereof, and 
about two weeks after the payment had been made, as above stated, 
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the insured died. The company declined payment on the'policy, on 
the ground that the same had been forfeited by the nonpayment of 
the third and last prertiium, due prior to the death of the insured j 
the ground upon which such forfeiture is asserted, is that the son 
was not authorized to collect premiums after the first year. 

The gênerai principles of law applicable to such cases, are not in 
dispute, and they were correctly stated by the court below in its charge 
to the jury. Undoubtedly, on payment of the initial premium on a life 
insurance policy, there is a contract for insurance fer the whole life 
of the insured, and the insurance company's right to terminate such 
contract for nonpayment of premiums is a forfeiture. Such forfeitures 
are not favored in the law, and "any agreement, déclaration or course 
of action, on the part of the insurance company, which lead a party 
honestly to believe that by conforming thereto a forfeiture of his policy 
will not be incurred, followed by due conformity on his part, will and 
ought to estop the company from insisting upon a forfeiture, though it 
might be claimed under the express letter of the contract." 

Counsel for the défendant company contend that there was no évi- 
dence in this case to warrant a jury in finding that said company was 
estopped from claiming the forfeiture of the policy. We think, how- 
ever, the court below were right in submitting to the jury the question, 
whether, under ail the circumstances of the case, the plaintifï was not 
justified in paying the third and last premium to her son, as agent of 
the company, who had solicited the insurance, delivered the policy 
and received payment of the first two premiums, as the duly accredited 
and recognized agent of the défendant. The whole question is well 
stated by the court below in its charge to the jury, as foUows : 

"Now the first question for you to détermine under the évidence is: Did 
she actually pay hlm the $8&.90? Did she pay thls money in good faith, 
believing It was a payment to hlm as agent of the company? In considering 
that question, you will détermine whether the payment was made by her 
to him as the agent of the company, or whether the money was entrusted 
by her to him as her son and her agent to transmit and forward it to the 
company. This is the first question for you to détermine: Whether Mrs. 
Murray paid this money to lilm as agent of the défendant company, or wheth- 
er she gave the money to him as her agent, to pay it to the company through 
the proper channels? If she paid the money to him as her agent and he 
falled to pay It over to the company, that would be the end of the case. If 
she paid it to him as agent of the compftny, you then pass on to the further 
question: Whether the course of dealings between Mrs. Murray and thl» 
company, In the payment of the other premlïuns, was such that the company 
misled or Induced her to believe that he was an agent of the company to re- 
ceive the premiums and thereby misled her Into believing that a payment 
to hlm was a payment to an agent of the company on the company's behalf." 

We do not think the court could hâve properly withheld thèse ques- 
tions from the jury. 
The judgment of the court below is therefore affirmed. 



BELDINQ 7. EINQ. ^11 

BELDING T. KING. 
(Circuit Court of Appeals, Second Circuit February 11, 1008.) 

No. 147. 

1. WBIT of EIkEOE— REVIEW— RtTLINGS NOT EXCEPTED TO. 

Rulings to which, as appears from the record, no exception was taken 
will not be reviewed on writ of error. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 2, Appeal and Error, 
§§ 1432-1408.] 

2. FEAUD— MiSEEPEESENTATIONS— PEOOF — SUFFICIENCT. 

In an action for fraudulent représentations respecting property sold, 
plaintiff must prove that the statements were false when inade, that dé- 
fendant knew that they were false, and that plaintiflf relied upon them. 

3. Same— Action fob Featîdulent Eepbesentations — Applicability of 

Remedt. 

That after selling corporate stock to plaintiff, défendant abatracted part 
of the assets of the company does not strengthen plaintifE's action against 
hlm for alleged fraudulent représentations in the sale. 

4. Same. 

Where plaintiff agreed with defendant's agent and others for the pur- 
chase of the stock of a company, and that stock in another company held 
by such company should be sold and it was sold to défendant, plaintiff 
may not complain of such sale, in an action against défendant for alleged 
fraudulent représentations in a subséquent sale to plaintiff of stock of 
the first-mentioned company. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Robert B. Honeyman, for plaintiff in error. 
Boothey & Baldwin, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The only question to be considered upon this 
review is presented by the fourth assignment of error — namely, "That 
the court erred in dismissing the plaintiflf's cause upon the merits." 
The fîrst two assignments of error relate to rulings to which, as appears 
from the record, no exception was taken. The third assignment relates 
to a ruling regarding the measure of damages which is, of course, im- 
materiai if the court was correct in holding that no cause of action was 
established. Has the plaintiff proved the cause of action stated in the 
complaint? 

The complaint allèges that in May, 1899, the plaintiff purchased 
from the défendant 1188 shares of the capital stock of the Eurêka Silk 
Company for $13,379. That prior to this sale the défendant, who was 
président of the Eurêka Company, represented to the plaintiff that the 
company was solvent and in a Sound financial condition and that it 
owned 1225 shares of the common stock of the Summit Thread Com- 
pany, which was worth its par value — $122,500. The complaint allèges 
further, on information and belief, that at the date of the purchase of 
the stock of the Eurêka Company by the plaintiff, that company was 
insolvent and its stock worthless and in the latter part of the year 1901 
it was placed in the hands of receivers by the United States Circuit 
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Court for the District of Massachusetts, and in due course îts business 
was wound up and its assets distributed among its creditors, the stock- 
holders receiving nothing. That the représentations made by the de- 
fendant regarding the value of the stock of the Eurêka Company and 
of the Summit Thread Company were false and were made knowingly 
by the défendant with intent to deceive the plaintiff and to induce him 
to purchase the stock of the Eurêka Company. That the plaintiff be- 
Heved the said représentations and placed his sole reliance thereon in 
purchasing the stock as aforesaid. Judgment is demanded for $13,379, 
the amount paid for the Eurêka stock. In short, the action is one to 
recover damages for false représentations in the sale of stock. We 
think there has been a total failure to prove the cause of action stated 
in the complaint. 

There is testimony that, in the spring of 1899, the défendant told 
the plaintiff that the Eurêka Company was in good financial condition 
and that the Summit Thread Company was a good concern paying 
dividends and having at least $90,000 in quick assets. The difficulty 
is that there is no proof of the falsity of thèse statements when made. 
or that the défendant knew them to be false, or that the plaintiff relied 
upon them. 

Conceding, for the moment, that the défendant subsequently abstract- 
ed part of the assets of the Eurêka Company, the situation is no more 
favorable to the plaintiff. Of course an action would lie under such 
conditions, but it would not be one based oîi fraudulent représentations. 
If A sells his furnished house to B for $5,000 on the truthful représen- 
tation that the real property is worth $3,000 and the personal property 
$3,000, and subsequently removes the furniture, it is manifest that al- 
though B can enforce several remédies against A, an action for false 
and fraudulent représentations is not among the number. It is, then, 
a sufficient answer to the proposition that the plaintiff was damaged 
by the sale to the défendant of the Eurêka Company's stock in the Sum 
mit Company, that no cause of action based on this transaction is al- 
leged. 

The negotiations between the parties ' culminated in the agreement 
of March 11, 1899, which is signed by the plaintiff, Dimmock, Arm- 
strong and Thompson, who represented the défendant, and is entitled, 
"Mémorandum of agreement in lieu of ail previous agreemehts." 
Clause No. 1 provides that the parties are to buy each, substantially, 
one-quarter of the preferred and common stocks of the Eurêka Com- 
pany for $35 per share for the preferred stock, the common stock to 
be given as a bonus. Clause No. 2 provides that when the stock is so 
acquired the Eurêka Company will sell its plant and ail its property 
except merchandise, bills receivable and Summit Thread stock, to the 
American Silk Manufacturing Company for $340,000. Clauses Nos. 
3 and 4 relate to unimportant matters of détail. Clause No. 5'is as fol- 
lows : 

"The stock of the Summit Thread Ce, owned in the Eurêka Co., wlll 
be treated separately from th^ silk business of the Eurêka Co. Whatever 
amount said parties may recelve from the disposition of said stock above 
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the sum of ten thousand ($10,000) dollars, shall be so dlvlded that sald 
Thompson shall recelve one-half and each of the other parties one-slxth 
thereof." 

In this agreement the sale of the Summit stock for $10,000 was 
clearly contemplated and the plaintiff, who signed the paper, must hâve 
been aware that the sale was, to say the least, a possible contingency. 

The défendant, pursuant to a resolution of the board of directors 
of the Eurêka Company bought the stock for $10,000, Armstrong, one 
of the parties to the agreement of March 11, offering the resolution 
for the sale. The plaintifï when asked to give his understanding of 
the clause No. 5 of the March agreement, testified as follows : 

"Mr Klng was to pay — I don't remember partieularly about thIs, but I 
hâve this Idea — that Mr. Klng was to pay $10,000, and then whatever It 
may hâve sold for, over and above $10,000, one-half of It was to go to hls 
représentative, Mr. Thompson, and the other half to go to Armstrong, Diin- 
moek and Belding." 

We are unable to see how the completion of a transaction of which 
the plaintiff was aware and in which he acquiesced by becoming a par- 
ty to the agreement, can now be construed as a fratid upon his rights, 
and partieularly are we unable to see how it can be available in an ac- 
tion based upon false and fraudulent représentations. 

We deem it unnecessary to characterize the sale of the Summit stock 
to King further than to say that in our opinion it is not relevant to any 
issue, upon which liability dépends, which is raised by the pleadings. 

The judgment is afïirmed with costs. 



In re WENTWORTH LUNCH CO. 

(Circuit Court of Appeals, Second Circuit. March 16, 1908.) 

No. 213. 

1. Bankbuptcy— Peeson Stjbject to Adjudication— Restaurateub. 

A corporation engaged in operating a restaurant is not subject to ad- 
judication as a bankrupt, under Bankr. Act .Tuly 1, 1898, c. 541, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3418], authorizlng an adjudication against 
any corporation engaged princlpally In "manuf acturing" ; a cook not be- 
Ing regarded as a manufacturer within the meanlng of the term as so- 
used. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, pp. 
4346-^858. 

What persons are subject to bankruptcy law. see note to Mattoon Nat. 
Bank of Mattoon, 111., y. First Nat. Bank of Mattoon, 111., 42 C. C. A. 4.J 

2. Same— "Teadeb." 

A corporation engaged in operating a restaurant is not a "trader,"^ 
within Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3418], authorizlng an adjudication, against a corporation engaged In 
trading; a "trader," within such section, being a person who buys goods 
to sell agaln without change of form or condition by comblnatlon and 
cooklng, as In the case of a restaurateur. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 6, Bankruptcy, § ISv 
For other définitions, see Words and Phrases, vol. 8, pp. 7048-7053.] 
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3. Same— "Meecantile Pubsuits." 

A corporation operating a restaurant is not subject to adjudication 
as a bankrupt nnder Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. 
Comp. St. 1901, p. 3418], authorlzing an adjudication against corpora- 
tions engagea in "mercantile pursuits"; the dlshes fumished not being 
merchandise, nor the proprietor a merchant engaged In "mercantile pur- 
suits." 

Noyés, Circuit Judge, dissentlng. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

R. R. Billington, for appellant. 

M. P. Davidson (Alfred Yankauer, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. To an involuntary pétition in bankruptcy 
against the Wentworth Lunch Company, the alleged bankrupt an- 
swered : 

"That such Wentworth Lunch Company is and bas ever been authorlzed 
and permitted by Its certiflcate of Incorporation to manage and conduct and 
carry on a restaurant and saloon. That the said Wentworth Lunch Com- 
pany for the greater portion of six months next precedlng the date of the 
flling of sald pétition bas been engaged in carrying on a restaurant and saloon 
at Nos. 86 and 88 Fulton Street, whereln are distributed foods and liquors 
at retail, and that said foods and liquors were consumed on the premises. 
That the said Wentworth Lunch Company is not and bas never been en- 
gaged prlnclpally In manufaeturing, trading, printing, publishing, mlnlng, or 
mercantile pursuits, nor bas It ever been engaged in any pursult or business 
or trade or enterprise that would bring it withln the purview of the bank- 
ruptcy act and any or ail of its amendments." 

The district judge held that the corporation was engaged principally 
in trading and mercantile pursuits, within the meaning of the act, ad- 
judged it an involuntary bankrupt, and the bankrupt appeals. 

The act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]) provides that "any corporation engaged principally 
in manufaeturing, trading, printing, publishing or mercantile pursuits" 
may be adjudged an involuntary bankrupt. Obviously it was the in- 
tention of Congress to restrict by définition the kinds of corporation 
which might be so adjudged. AU corporations for profit were not in- 
chtded; for example, such as operate bathing establishments, barber 
shops, billiard saloons, bowling alleys, circulating libraries, pawnshops, 
shooting galleries, etc. The fact that the language of the act of 1898 
is much narrower than that of the act of 1867 which applied "to ail 
moneyed business or commercial corporations and joint-stock com- 
panies," and that it was amended in 1903 by inserting the word "min- 
ing," is additional évidence of the intention of Congress to restrict the 
■corporations falling within it. This court has so construed the act in 
Re New York & New Jersey Ice Lines, 147 Fed. 314, 77 C. C. A. 440. 

The spécifie catégories of the section are corporations engaged prin- 
cipally in printing, publishing, and mining, under which, clearly, a 
restaurant company does not fall. It remains to inquire whether it 
falls within the gênerai catégories of the section, viz., corporations en- 
gaged principally in manufaeturing, trading, or in mercantile pursuits. 
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In one sensé of the word transformation of raw provisions into cooked 
dishes is manufacturing ; but no one would ever speak of a cook as a 
manufacturer, and that category may be excluded. A trader is one 
who buys to sell again, a définition whicii might apply to a saloon, but 
not to a restaurant, where the proprietor does not sell the provisions he 
buys in the form in which he buys them, but changed by combination 
and cooking into edible dishes. 

The word "mercantile," though including trade, is larger, being ex- 
tended to ail commercial opérations, so that we speak of shipping mer- 
chants, commission merchants, and forwarding merchants. Still we do 
not think that the dishes of a restaurant would ever be described as 
merchandise, or the proprietor as a merchant, or as engaged in mer- 
cantile pursuits. Printing and publishing companies were specified, 
presumably because they did not fall within the gênerai catégories, and 
we think the same reasoning applies to a restaurant company. The 
act has been most satisfactorily discussed by Judge Brown in Re New 
York & Westchester Water Company (D. C.) 98 Fed. 711 and by 
Judge Jenkins in Re Sureties Guaranty & Trust Company, 121 Ped. 
73, 56 C. C. A. 654; and the précise question involved has been de- 
cided in accordance with the foregoing views by Judge Hallett in Re 
Chesapeake Oyster & Fish Company (D. C.) 112 Fed. 960. 

The judgment is reversed. 

NOYES, Circuit Judge, dissents. 



LOVELESS V. SOUTHERN GEOCER CO., Limited, et al. 

(Circuit Court of Appeals, Fifth Circuit. March 10, 1908.) 

No. 1,701. 

1. Bankbuptot— Teustbe— AocouNTS— Heabinq. 

Where, after one qualified as recelver of a corporation In an action In a 
State court and recelved and disbursed money, bankruptcy proceedings 
were brought against the corporation, and he qualified as trustée and 
filed hls accounts In the state court to close the reeelvership, It was Im- 
prop«r In the bankruptcy proceeding to summarlly order hlm as trustée 
to pay into the registry ail moneys recelved by him as recelver in the 
State court, slnce he is entitled to an opportunlty to présent hls accounts 
to a court and hâve hls clalm for crédits for payments as recelver pass- 
ed on. 

2. Same— Action in State Couet— Effbct of Subséquent Bankruptcy Peo- 

ceedings. 

Though bankruptcy proceedings brought against a corporation in the 
hands of a state court recelver suspended further administration of the 
corporation's estate In the state court, it remained for that court to trans- 
fer the assets, settle the receiver's accounts, and close Its connection wlth 
the matter, and any errors committed in so dolng could be rectified in 
due course and In the deslgnated way. 

Pétition to Superintend and Revise Proceedings in the District Court 
of the United States for the Western District of Louisiana. 

Frank P. Stubbs, Jr., and Geo. Wesley Smith, for petitioner, 
John M. Mulholland, for respondents. 
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Before McCORMICK and SHELBY, Circuit Judges, and BURNS, 
District Judge. 

SHELBY, Circuit Judge. On March 27, 1905, John F. Loveless, 
the petitioner herein, was appointed receiver of the Hemler-Thomason 
Company, Limited, a commercial corporation, by the district court of 
the parish of Richland, La. He qualified as such receiver and gave 
bond, with surety, in the sum of $5,000. He took possession of the as- 
sets of the corporation, sold the merchandise under the order of the 
State court, and made collections of claims, and from thèse and other 
sources he received about $2,100. He paid out as receiver about $700 
in court costs, keeper's fées, taxes, attorney's fées, and receiver's com- 
missions. On July 33, 1905, after the receiver had made thèse pay- 
ments, creditors of the Hemler-Thomason Company, Limited, filed in 
the bankruptcy court below an invôluntary pétition in bankruptcy 
against the corporation, and it was duly adjudicated a bankrupt on Au- 
gust 26, 1905. On October 10, 1905, Loveless, who was receiver in the 
State court, was elected trustée in the bankruptcy court, and duly quali- 
fied as such trustée on October 17, 1905. For the purpose of closing 
his receivership in the state court, Loveless filed his accounts in that 
court on January 25, 1906. Objections to the account were made by 
the Southern Grocer Company, Limited, and other creditors of the 
bankrupt. The opposition was tried, and was under submission, when 
on April 26, 1907, the Southern Grocer Company, Limited, and other 
creditors of the bankrupt, filed a pétition in the court below praying for 
a ruie on Loveless, as trustée, requiring him to pay into the registry 
of the bankruptcy court ail moneys received by him as receiver in the 
state court. The prayer of this pétition was granted by the référée 
in bankruptcy, and, on pétition for review, was affirmed by the bank- 
ruptcy court. The record shows, without dispute, that the trustée, as 
such, had paid out in costs and dividends about $1,300 under orders 
of the bankruptcy court. The summary order requiring him to make 
payment into the bankruptcy court raises a controversy as to $660.34. 
This sum, or most of it, petitioner claims that he paid out legally and 
properly while he was acting as receiver in the state court, and his con- 
tention is that he should not be required to pay the money again, and, 
at least, that he should not be required by a summary proceeding to 
pay the money into the bankruptcy court without a hearing, either in 
that court or in the bankruptcy court, on the question as to whether 
or not he is entitled to crédits for the payments made by him as re- 
ceiver. The question as to the correctness of thèse disbursements has' 
not been passed on by the state court, nor by the court below, and, of 
course, is not before this court for décision. 

We are asked to review and vacate or correct the summary order 
of the court below requiring the payment of the sum in dispute into 
court before the petitioner has had a hearing on the correctness of his 
accounts and the legality of the contested disbursement. 

If the order to pay the money into court stands, the summary pro- 
ceeding against the trustée can be made the basis of proceedings for 
contempt if he fails to obey the order. It seems to us just and right 
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that he should hâve an opportunity to présent hîs accounts to a court" 
and to hâve his claim for crédits for payments made by him while re- 
ceiver in the state court passed on. He should not be required to pay 
the money into court by a summary proceeding that deprives him of' 
the right to a hearing on the disputed items of his account. 

It is true that the bankruptcy proceedings operated to suspend the 
further administration of the insolvent corporation's estate in the state 
court ; "but it remained for the state court to transfer the assets, set- 
tle the accounts of its receiver, and close its connection with the mat- 
ter. Errors, if any, committed in so doing, could be rectified in due 
course and in the designated way." In re Watts, and Sachs, 190 U. S. 
1, 35, 23 Sup. a. 718, 47 L. Ed. 933. 

The pétition for revision is granted, the decree of the court of bank- 
ruptcy is reversed, and the cause remanded for further proceedings 
consistent with the opinion of this court. 

The costs of the proceedings in the court below and in this court 
will be taxed against the respondents, who moved for the rule in the 
lower court. 

And it is so ordered. 



WICHITA R. & LIGHT CO. r. DULANET. 

(Circuit Court of Appeals, EIghth Circuit. February 25, 1908.) 

No. 2,653. 

1. Whit of Ebeoe— Review— Scope. 

On a wrlt of error the Circuit Court of Appeals can only conslder errors 
of law committed by the trial court 

[Ed. Note. — For cases In point, see Cent. Dig. vol, 8, Appeal and Error, 
§1 3893-3896.] 

S. Same— Refusai, to Dikect Vebdiot. 

Before the Circuit Court of Appeals, on wrlt of error In a Personal In- 
Jury action, can reverse a judgment for platntiff on the ground that a 
verdict should hâve been directed for défendant on the theory that plaln- 
tiff's contributory négligence caused the injury, it must clearly appear 
that the évidence as to plalntifC's négligence was such that no verdict 
in his favor could hâve been sustalned, 

[Bd, Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
Si 3938-3943.] 

t. Saue. 

On wrlt of error from a judgment for plalntift In a personal injury 
action, a statement In defendant's brief showlng that the Circuit Court of 
Appeals Is asked to pass upon the weight and credibillty of testimony up- 
on an issue as to plaintiff's contributory négligence preeludes a reversai 
on the theory that a verdict Should hâve been directed for defenJant on 
the ground of such négligence, slnce it was the jury's province to pass 
upon the weight and credibillty of the évidence, and not the trial judge's. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error. 
§§ 3928-3934.] 

4. Same— Vebdict— CoNCLTJSivENESS. 

A verdict for plaintiff in a personal injury action on an Issue of con 
tributory négligence is conclusive on wrlt of error, where there is evl 
dence on which to base it. 

[Bd. Note. — For cases in point, see Cent. Dig. vol. 3, Appeal and Error, 
55 3928-3934.] 

159 F.— 27 
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In Error to the Circuit Court of the United States for the District of 
Kansas. 

Kos Harris and V. Harris, for plaintiff in error. 
Houston & Brooks, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. Dulaney sued the raiiroad and light 
Company to recover damages for personal injuries received by himself 
on August 9, 1905, at the city of Wichita, Kan., by reason of the car- 
riage in which he was riding colliding with a car of the company. At 
the trial Dulaney recovered a verdict against the company, upon which 
a judgment was subsequently entered. To reverse this judgment a writ 
of error was sued out from this court. One of the défenses urged in 
the court below, was contributory négligence on the part of Dulaney. 
At the close of ail the évidence counsel for the company made the fol- 
lowing motion : 

"Cornes now the défendant, at the conclusion of ail the évidence In the 
above-entitled action, and moves the court to direct a verdict in favor of 
the défendant in the above-entitled action, for the reason that ail the évi- 
dence in said cause, taken together, establishes that the sald plalntifC was 
guilty of contributory négligence, and but for which contributory négligence 
the injuries to sald plaintiff would not tiave been received." 

This motion was overruled by the court, and an exception taken. 
The only assignment of error argued in this court is based upon said 
ruling, We must bear in mind that on this writ of error we can only 
consider errors of law committed by the trial court, and before this 
court can reverse the judgment below on this record it must clearly ap- 
pear that the évidence introduced at the trial in regard to the contribu- 
tory négligence of Dulaney was such that no verdict in his favor could 
bave been sustained, if renâered. We hâve carefully read the évidence 
in the record, and find that there is a conflict of testimony upon every 
point bearing upon the question of contributory négligence. It would 
serve no useful purpose to discuss in a lengthy opinion the évidence 
which tends to sustain or disprove this issue, as the very necessity of 
discussing it only serves to show that the action of the trial court, in 
submitting this issue to the jury, was without error. We think the 
language used by counsel for plaintiff in error in concluding a brief 
of 40 pages upon the question of Dulaney's contributory négligence 
precludes the plaintiff in error from asking this court to reverse the 
judgment below for the error assigned. ; The language referred to is 
as follows:, 

"Counsel for plaintiff In error inslst that an examlnation of the testimony 
In this case discloses the contributory négligence of Dulaney; that his state- 
ment, made at the tlme he was hurt, stated the facts with regard to his own 
négligent acts ; that the persons on the car, and in charge of the car, linow 
better as to the speed of the car and the ringlng of the gong and the conduct 
of Dulaney than any other person; that tie testimony of the other wit- 
nesses, given long after the accident, as to the distance between the car and 
Dulaney's vehicle, is not entltled to as much weight as the testimony of the 
other wltnesses; that the testimony of those who dld not hear thé gong or 
Vell is entitled to but little weight, when you consider the fact that part of 
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the plaintiff's wltnesses dld hear the gong-^Id state that the car ran but 
a car length, and that the motorman 'hoUered' to Dulaney to get off the 
track." 

From this statement it plainly appears that we are asked on this writ 
of error, which raises only questions bf lâw, to pass upon the weight 
and credibility of testimony, which it is unnecessary to say we hâve 
no authority to do. It was the province of the jury to pass upon the 
weight and credibility of the évidence taken in the court below, and 
not of the trial judge. So far as the statements of Dulaney made at 
the time of the accident are concerned, they would only affect his credi-, 
bility as a witness on the trial, and he denied at the 'trial ever making 
the same. A careful examination of the whole évidence has convinced 
us that there was évidence upon which the jury would hâve been justi- 
fied in finding that Dulaney was not guilty of contributory négligence. 
By their verdict the jury upon such évidence found in favor of Du- 
laney, and the question is therefore closed. 

Kinding no error in the record, the judgment of the court below 
should be affirmed ; and it is so ordered. 



HARVET V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit March 3, 1908.) 

No. 38. 

INDICTMENT— AlDEB BY VeeDICT— GOOD AND BaD COUNTB. 

Where aecused, a national bank clerk, was Indicted under several 
counts for making false entries In the bank's books, In violation of Rev. 
St. § 5209 [U. S. Comp. St. 1901, p. 3497], and on conviction on Several 
counts was sentenced to Imprisonment for a term less than the maximum 
provided for a single offense, and at least one of the counts In the In- 
dictment was sufficient, the sentence would be applied to such count, and 
the valldity of the remalnlng counts regarded as Immaterlal. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 27, Indlctment and 
Information, §§ C51-654.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. 

R. H. Jackson, for plaintiff in error. 

John W. Dunkle and R. M. Gibson, for the United States, 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the plaintiflf in 
error, Thomas W. Harvey, a teller and clerk in the Enterprise National 
Bank, was indicted for making 13 false entries in the bank's books, con- 
trary to Rev. St. 5209 [U. S. Comp. St. 1901, p. 3497], which pro- 
vides : 

"Every président, dlrector, cashier, teller, clerk or agent of any associa- 
tion, who embezzles, abstracts or willfully misapplies any of the money, fundï 
or crédits of the association; or who, without authority from the directors 
issues or puts in circulation any of the notes of the association ; or who, with- 
out such authority, issues or puts forth any certificate of deposlt, draws 
any order or bill of exchange, makes any acceptance, assigna any note, bond. 
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draft, blU of exchange, mortgage, judgment, or (iecree; or who makes any 
false entry In any book, report, or statement of the association, with Intent,' 
In elther case, to Injure or defraud the association or any other company^ 
body polltlc or corporate, or any Individual person, or to deeeive any offlcer 
of the association, or any agent appolnted to examine the affalrs of any such 
association ; and every person who with like Intent aids or abets any ofiicer, 
clerk or agent In any violation of this section, shall be deemed gtiilty of a 
misdemeanor, and shall be Imprisoned not less than flve years nor more than 
ten." 

Each of the entries was made the subject of three counts, the charges 
being respectively laid: First, with intent to injure and defraud the 
banking association; secondly, with intent to deeeive the agent who 
might be.appointed to examine the affairs of said association; and, 
thirdly, with intent to deeeive the directors thereof. Tlie verdict found 
"the défendant guilty in manner and form as charged in the first 33 
counts of the indictment, and not guilty in counts 34, 35, and 36 of the 
indictment." The court having sentenced the défendant to seven years' 
imprisonment, he sued out this writ. 

No question is raised as to the fairness of the trial or the sufficiency 
of the évidence to warrant the verdict. The two assignments of error, 
viz. : 

"(1) The verdict of the jury being as follows: 'We, the jury in the case 
of the United States v. Thomas W. Hârvey, do flnd this défendant guilty in 
manner and form as charged in the first 33 counts of the Indictment and not 
guilty on counts 34, 35, and 86 of the indictment' — Is erroneous in this: 
That It Is a conviction for three separate and distinct offenses for the com- 
mission of but one act, and In the aggregate is a conviction for 33 separate 
offenses for the commission of but 11 separate acts, namely, the maklng of 
H, false entries. 

"(2) The court erred In enterlng judgment and pronouncing the followlng 
sentence: 'And now, to wlt, July 9, 1907, the sentence of the court Is that 
you be imprisoned In the Western Penltentlary of Pennsylvania for and during 
the term of seven years and be subject to the same discipline and treatment 
as convicts sentenced by the courts of the state, and while so conflued 
therein you shall be excluslvely under the control of the offlcers having charge 
of the said penltentlary ; that you pay the costs of this prosecution, and 
stand committed until thlS sentence be complled with'" 

— in efifect simply challenge the sufficiency of the indictment and verdict 
to warrant the sentence imposed. 

It will be noted the sentence of seven years was less than the limit 
of ten years which could be imposed for any single violation of this act. 
Now when a sentence is imposed generally and without application to 
any spécial count, and any particular count warrants such sentence, 
the sentence is applied to such warranting count. Thus in Evans v. 
United States, 153 U. S. 608, 14 Sup. Ct. 939, 38 h. E. 839, it is said : 

"As the verdict was rendered upon ail the counts, and the sentence did 
not exceed that whlch might properly hâve been imposed upon conviction 
under any single count, such sentence is good, if any such count Is found 
sufficient" 

This A\as but a restatement by the Suprême Court of the law as laid 
down in its earlier case of Claassen v. United States, 142 U. S. 140, 12 
Sup. Ct. 169, 35 L. Ed. 966, and followed in its later case of Goode v. 
United States, 159 U. S. 663, 16 Sup. Ct. 136, 40 L. Ed. 297. In this 
indictment three counts were based on each entry, to meet the three 
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provisions of the act, viz., intent to def raud the bank, intent to defraud 
an agent to examine, and intent to defraud directors. Thèse three 
counts, involving the same subject-matter, were, as provided in Rev. 
St. § 1034 [U. S. Comp. St. 1901, p. 720], joined in one indictment, 
and each of them, standing by itself, charged the défendant in the ex- 
act words of the statute with a crime thereunder. But such count— f oif 
example, the one based on an intent to defraud the banli — follows the 
exact wording of the statute, and, being sufficient to warrant the sen- 
tence of seven years imposed by the court, the question whether the 
court could hâve imposed further sentence on the counts based on the 
same entry, which in one case charged an intent to deceive an agent 
appointed to examine, and in the other an intent to deceive a director, 
becomes unimportant, and, without expressing any opinion thereon, it 
suiïïces to say it is not hère involved, and this renders of no practical 
efïect the question raised as to the verdict by the iirst exception, that 
it is a conviction for three separate and distinct offenses for the com- 
mission of but one act, for any single one of the thirty-three counts of 
this indictment warrant the seven-year sentence hère imposed. 

Finding no error in the court below, the writ of error is dismissed, 
and the case remanded to the court below to enforce sentence. 



GEBALD V. UNITED STATES. 

(Clreult Court of Appeals, Ninth Circuit. Mareh 2, 1908.) 

No, J,472. 

AiiENS— Exclusion— Chinese—Oitenses— Evidence. 

In a prosecution for attempting to land certain Chinese lalwrers not 
entltled to enter the United States, évidence Jield to sliow a landing, an 
attempt to land, or tlie permltting of the landing of the Chinese by the 
défendant, and to sustain a conviction. 

[Ed. Note. — Citizenship of the Chinese, see notes to Gee Foolc Sing v. 
United States, 1 0. 0. A. 212 ; Lee Sing Far v, United States, 35 0. a A. 
832.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California. 

Wm. J. Variai and J. Vincent Hannan, for'plaintifif in error. 
Oscar Lawler, U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. Plaintiff in error was défendant in the 
court below to an indictment charging him with having at a certain 
stated time and place willfully, unlawfuUy, and knowingly brought 
within the United States on a certain named vessel, from the Republic 
of Mexico, certain named Chinese laborers, and did then and there land, 
attempt to land, and permit thém to be landed within the United States, 
contrary to the provisions of thé Chinese, exclusion acts. The record 
shows, among other things, this stipulation : 

"It is stipulated, by and between the parties hereto, that the évidence of- 
fei-ed by the governnjent showed that the défendant Gerald knowingly, and 
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with Intent to vlolate the Chinese exclusion laws, took the eîght Chlnese, 
mentloned In the indietment as having been broiigut iiito the United States 
by défendant on his boàt Neptune, aboard his boat Neptune at a point Ih 
Xiower Callfornla, Mexico, about eight or nine miles north of Ensenada, under 
prevlpus arrangements màdë between said défendant Gerald and a Ohina- 
man in Bnsenàd^ and certain parties In Los Angeles, throi;gb Fredrlco Gold- 
baum, a withess fot the goyernment; that défendant took sald eight China- 
men aboard his boat Neptune for the purpose and with the liltent of landing 
them in the United States at a point on the coast of Orange county, Call- 
fornla, and that défendant was to reeelve therefor the sum of eight hundred 
(800) dollars; that défendant knew the satd Chinese persons were not law- 
fully entltled to enter or be in the United States." 

The record shows, further, that the dnly point presented by the plain- 
tiff in error is "the sufficiency of the évidence to show a landing, at- 
tempt to land, or the pefmitting of the landing, of thèse Chinese by the 
défendant." Since it was a conceded fact that the défendant, knowing 
that the Chinamen in question were not entitled to enter or be in the 
United States, took them aboard his boat Neptune at a point in Lower 
California, Mexico, for the purpose and with the intent of landing them 
in the United States under a previous contract entered into by him to 
violate its laws for a money considération, the sole point of the plain- 
tifï in error is fuUy answered by the following testimony of the witness 
John M. Ballou, who testified : 

"That he was, on March 1, 1906, a Chinese Inspecter in the Immigration 
Department of the United States, located at San Diego. That on and previ- 
ous to March 1, 1906, he had been on the watch for défendant Gerald and 
his boat Neptune, anticipa ting that défendant would brlng in some Chinamen 
f rom Mexico. That on March Ist, early in the af ternoon, he had hired a small 
launch with a man by the name of Francisco Mattos to run it, to take him 
around the Bay of San Diego to look for the Neptune. That he ran around 
the wharves in the launch, and was just coming home when he saw the two 
boats — Mike List's boat, the Skipjack, and the Neptune — coming down the bay 
in the shlp's channel, about pne-half to three-quarters of a mile from the 
quarantine station. The Neptùne's sàlIs!\V^ere up, but wére toin. There were 
three straight rents pretty near the lèngth of the sali, but the sali could hold 
a good deal of wind. We were just off the end of thë wharf, near the moorlng 
place of the Nepitune and Skipjack, and waitlng for them to corne up. When 
they had reached the moorlng place of the Skipjack, we ran our launch 
alongside of the Neptune, and I went aboard the Neptune. The défendant 
and the woman' i^ere the only persons visible on deck. The woman was at 
the hatch, bailing out water if rom the hold with. some kind of a cooking 
utensil. Gerald had hold of the rudder. I walked over to the hatch and 
spoke to the woman. She wouid not let me go down into the hold. I looked 
toward the défendant, and he told the woman to get out of the hatchway 
and let me go down. I then went down through the hatch into the hold. 
There were no Chinamen visible yirhen I flrst werit ihto the hold, and I con- 
cluded that there were no Chinamen or board, and had started to come out, 
when I noticed the bare ankle of a Chinaman projecting from under some 
wet rags and sacks. I then discovered that the eight Chinamen were lying, 
or crouched, on a bench or platform whlch ran around the ;Slde of the boat, 
about two feét from the floor or' bttttom of the h6îiï. The floor véas covered 
with water, which reached up to 'about where the Chinamen were lying. 
They were wèt. I then came out of tlieihold onto the deck. Up to thls time 
no one had spoken to me. I, came upt^iea, and asked Mr. Gerald if he was 
captain of the boat, and he said, 'Tes;' ahdl said, 'What Is your name?' and 
he sald, 'William Gerald.' I said, 'Tell thè Chinamen to get out and dress 
and get into this boat of mine,' 'ànd hé dld; and I sald, 'You seem to hâve 
some trouble hère.' 'Tes,' he sald, 'I gpt pn top of Coronado Island, and I 
found thèse Chinamen. I do not know who left them there, I started to 
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brîng them în, and give them over to the proper offlcer,' and he sald, 'Are 
you the proper offlcer?' And Isald, 'I am a Chinese Inspector,' and I got 
them ail in the little boat, eight' of them. Gerald got in, and I got List and 
his' partnerj and we went over to the Star Boâthouse. When I got to the Star 
Boathouse, I notified then) that I, put them ail under arrest I telephoned 
for a policeman and deputy inarshal and put them in jall. From the flrst 
tlnie I saw the Neptune untll the tlme I went into the hold, I dld not see any 
Ohinamen. Nobody told me there were any Chinamen aboard until I weiit 
down into the hatch. I was very much surprised to flnd them. It is pretty 
hard to sày how much water was in the hold. It was up to the seat of a 
sort of a pilatform in the hold whpre they were lying around. I guess soipe 
of them had got water on them.' The défendant dld not tell me before I 
went into the hold that he had eight Chinamen there. Francisco Mattos was 
with me In charge of the launch bn which I was during the whole time. 
The Neptune is about 23 or 24 feet long, and the hold was not more than 4% 
feet deep." 

The jùdgment is affirmed. 



SIMPSON V. PENNSYLVANIA R. CO. 
(Circuit Court of Appeals, Thlrd Circuit. February 19, 1908.) 

No. 68. 

1. Reeease— Claim fob Peesonai, Injuey— Admissibilitt as Evidence. 

In an action at law for personal Injury, it was no vàlid objection to a 
written release of liability" éffered In évidence by défendant that plaintlfif 
dld not know, when he signed It, that It was a gênerai release, or that he 
had sustained any physlçal of Personal Injury; It not appearing that the 
release was obtained by fraud or misrepresentatlon, or that plaintiff 
was not In full possession of his facultles When he executed It. 

[Ed. Note.— For cases In point, see Cent. Dig. vol; 42, Eelease, §§ 30-32.] 

2. Weit oï Eeeob— Haemless Beeob— Jùdgment, 

SInce a sealed release of defendant's liability for Injury to plaintlfif, 
not obtained through fraud nor misrepresentatlon, nor while plaintlfC 
was not In full possession of -ils facultles, wsls a bar to an action for sueh 
Injury, and entltled défendant to immédiate jùdgment, plaintifC was not 
prejudiced by a réservation made and eonsidered by -the court before 
entering jùdgment. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Error, 
i§ 4033^036.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Samuel J. Graham, for plaintiff ' in errpf. 
M, W. Acheson, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, an'd CKOSS, District 
Judge. ( , 

DALLAS, Circuit Judge. This was an action by the plaintifif in er- 
ror to recover for personal injury which he alleged he had suffered by 
reason of the négligent opération of a train of the défendant railroad 
company, upon which he was a passenger, The défendant adduced an 
instrument under seal by which the plaintifï had expressly released un- 
to the said railroad company ail claims and demands which he had or 
might hâve against it "for or by' réason of any matter, cause, or 
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thiiig whâtsoever, and more éspéciaîl^;by reason of ail losses; damages, 
expensés oï'àU kinds, and ail clMims: arising in any way frora personal 
injuries sustained by me [him] on account of the accident" referred to 
in the déclaration. When this release was offefed in évidence, its exé- 
cution by the plaintiff was admitted, and his objection to its réception 
wa§ put wholly upon two grounds : 

"That the plaintiff dld not kDb\v-t}}at he was executing a gênerai release, 
and, furtlieriiiore, that he djd hot kno^v at the time the release was esecuted 
that he was sufifering from ah'i^'physical or pefsonal injury." 

Nèither of thèse supposed rèasons for exclu ding the release was 
well; founded in point of law. The proceeding was an action at law, and 
the court of trial was a court of law. There was no évidence that the 
writing in question had been obtained by fraud or misrepresentation, 
or that the plaintiff was not in the full possession of his faculties when 
he executed it ; and as "it is well settled that the only fraud permissible 
to be proved at law in thèse cases is fraud touching the exécution of 
the instrument" (George v. Tâte, l02 U. S. 570, 26 L. Ed. 232), the 
learned. judge was clearly right in admitting the document in évidence. 

Moreover, it might properly hâve been made the basis of a direction 
to the jury to render a verdict for the défendant, and consequently the 
case may now be disposed of precisely as if sùch direction had been 
given. As the release was a bar to tl\e action, it entitled the défendant 
to immédiate judgment ; • and henee no substantial wrong to the plain- 
tiff could fesult from the resérvatîotl thât was made and considered by 
the court prior to its entry. 

The judgmejit is affirraed. 



' In re BACON. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No.' 69. 

BANKRUPTOT— JUBISDICTION— ESTOPPEL TO DENT. . 

On a pétition to revlew an ordér afflrming a^ repérée In bankroptcy'a 
order holding the tltle to personal ty clalmed by bankrupt's wlf 6 to be in 
the trustée, she cannot question thereferee's jurisdiction to examine into 
her claim, where she took no steps to rteview prévlous orders of the Dis- 
trict Court ordering the banktupt to deliver the property to the trustée, 
subject to the wlfe's right to establish her tltle thereto, the bankrupt com- 
plying wlth the ordèr, and affirinlug the referee's oïder requirlng her to 
forthwith assert her tltle, and where she appeared before the référée and 
answered his order, and much testlmony was taken. 

Pétition to Review Order of the District Court of the United States 
for the Western District of New York, in Bankruptcy. 

This cause comes hère upon pétition to review an order of the Dis- 
trict Court affirming an order of the référée in bankruptcy which held 
that the title to certain property was in the bankrupt, instead of the 
claimant, his wife Pauline M. Bacon. 
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Hammond & Hammond, for petitionen 
George E. Zartman, for respondent. 
Frederick L. Manning, for trustée. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judgé. The property consisted of a certificate 
of stock for 200 shares of Steel common, a certificate for 100 shares 
of Southern Railway, and a check of Haven & Clément, brokers in 
New York City, for $2,053.69. The certificates stood in the name of 
third parties, and transfer thereof had been executed in blank. The 
name of the bankrupt was filled in, for safety in transmission, when 
the brokers sent them to him in April, 1904. The check was to his 
order and represented a balance of account which the brokers had 
carried on for some time in his name. Immediately upon receipt- of 
the property Bacon indorsed the check to his wife and placed it and 
the certificate in a safe in his house. He was adjudicated a bankrupt 
on May 4, 1904. In the summer of 1904 he took the property from 
the safe, inclosed it iii an envelope marked to be delivered to his 
wife or himself, and placed it as a spécial deposit in a bank. His 
wife and himself both testify that the stock was bought with her mon- 
ey by him as her agent, and that the transactions with Haven & Clém- 
ent were really her own, With her own money conducted by her hus- 
band as her agent. 

On September 6, 1904, after hearing the attorneys for the trustée 
and the bankrupt and filirig an affidavit of the wife setting up a claim 
to the property, the District Court made an order which directs that 
the bankrupt forthwith deliver the property to the trustée, and that 
he also exécute such indorsements of the check and transfers of the 
stock as would enable the trustée to collect the check and make good 
delivery of the stock. It further provides that the trustée shall hold 
the property or its proceeds "as a spécial fund until the said Pauline 
M. Bacon shall by a final order or decree of this court, or by a final 
decree of some other court of compétent jurisdiction, estabUsh her 
title to said property as the owner thereof; * * * this order be- 
ing without préjudice to the right ôf Mrs. Pauline M. Bacon to es- 
tablish the title which she claims to said property and to recover the 
same or the value thereof." This order was never appealed from. 
nor was any pétition to review it filed. In compliance with its terms 
the bankrupt went with the trustée to the bank and there turned 
over the property to him on September 9, 1904. Subsequently, on 
November 3, 1904, the référée made an order requiring the wife to 
"forthwith assert and propound to the référée any right, title, claim, 
or interest which she has or claims to hâve in said check, or in said 
certificates of stock, or in either or any of them." This order was 
reviewed by the district judge, who affirmed it July 15, 1905, filing 
the following mémorandum: 

"The property was in the possession of or under the control of the bank- 
rupt at the time of filing the pétition, and aceordingly the banliruptcy court 
has jurisdiction to détermine the title to the check and certificates of stock 
in question. The right to litigate the bankrupt's title Is not interfered with. 
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The direction of the referee that Mrs. Bacon h^vé teave to prove her superlor 
claim to the property before him wa^^proper. The report Is approved." 

No steps were taken to review this order of the District Court. 
Tiie wife appearedand filed an answer, much testimony.was taken, tiie 
referee held that the title to the property was in the trustée, and his 
order to that effect was sustained by the District Court; Februa,ry 
19, 1907. The pétition now before us is to review said last-mentioned 
order. 

The property in question was in the actual custody of the trustée, 
having been turned over to him by the bankrupt himself, when the 
claim of title was examined into. Haying elected to go on with 
such examination without taking any steps to review the orders un- 
der which it was conducted, petitioner cannot now be heard to ques- 
tion the jurisdiction. If consent were necessary to give jurisdiction, 
sucH consent will be inferred from the circumstances that she proceeded 
under the order of July 15, 1905, without seeking to review it. In 
disposing of the case on this ground, however, we are not to be un- 
derstood as expressing the opinion that such consent was necessary. 
The situation of the case as presented renders it unnecessary to dé- 
cide that question, to which the briefs and arguments were mainly 
addressed. 

The order of the District Court is affirmed. 



In re WATERLOO ORGAN CD. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No. 154. 

Banuceuptcy—Olaims— Collatéral Bonds. 

A bank having talien $10,500 of banicrupt's bonds to secure Indebted- 
ness to It on bankrupt's own and Indorsed negotlable paper, holding $11,- 
000 of bankrupt's own and $49,000 of its custonjers' notes when the pé- 
tition In bankruptey was filed, and the Circuit Court of Appeals having 
directed that the bank must elect whethër It would make the bonds good 
by allowlng the notes for which the bonds were collatéral to be covered 
Into the estate, or would press its claim as a gênerai créditer on the 
notes, leaving the bonds without considération, the District Court prop- 
erly ordered that the bank mlght, before dividend, account with the trus- 
tée for the bonâs by delivering to him notes in equal amount "made" or 
"indorsed" by bankrupt and discounted by the bank for bankrupt before 
bankruptey; it appearlng that part of the $11,000 worth of bankrupt's 
own notes hâve passed out of the bank'^ possession. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York, in Bankruptey. 
See 154 Fed. 657. 

This cause cornes hère upon a pétition to review an order which pro- 
vided that the First National Bank of Waterloo might, before dividend, 
account with the trustée for 21 bonds of the organ company by de- 
livering to him notes made or indorsed by said organ company which 
were discounted by said bank for said company prior to its bank- 
ruptey, and which the bank still holds unpaid as valid obligations of 
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the Company. Upon delivery of such notes to the amount of $10,500, 
the par value of the 31 bonds, the bank was to retain the same, with 
right to prove daim upon them. If the bank should be unable to de- 
liver such notes to that amount, it was to retain bonds only to the 
amount actually deHvered, returning the balance of the bonds to the 
trustée. 

Frederick L. Manning and George E. Zartman, for petitioner. 
J. N. Hammond, for respondent. 

Before LACOMBE, COXE, and NOYES, Circuit Jndges. 

LACOMBE, Circuit Judge. The explanation of this order is found 
in earlier décisions of this court, made in this same proceeding. 134 
Fed. 341, 6? C. C. A. 355; 154 Ped. 657, 83 C. C. A. 481. At the 
time of bankruptcy the bank held 31 $500 bonds of the bankrupt cor- 
poration. It was contended that they had been issued without con- 
sidération and were void. It was shown that they were taken as 
collatéral security at a time, when the company was indebted to the 
bank on its own and indorsed negotiable paper in the amount of about 
$30,000 ; that the company wanted à larger amount of discounts, and 
that under an agreement then made and upon collatéral then furnished 
(including the bonds) the bank increased the discounts by much more 
than $10,500, so that at the time of filing pétition in bankruptcy it held 
$11,000 notes of the corporation and about $49,000 of customers' notes 
indorsed by it. 

This court held on the first appeal that considération for the bonds 
was sufficiently shown and that the bank could prove them as a claim. 
On the second appeal the trustée contended that the bank should de- 
liver to him $10,500 of the notes which the bank produced, made or 
indorsed by the organ company ; and it was held that the same notes 
could nôt be used to make out a valuable considération for the bonds 
and also be independently proved upon as existing indebtedness, and 
we directed that the bank must elect whether it would make the bonds 
good by allowing the considération it gave for them (thèse notes) to 
be covered into the bankrupt estate, or wOuld press its claim as a gên- 
erai creditor on the notes, leaving the bonds without consideitition. In 
discussion of the question the phrase was used "the $10,500 represented 
by thèse company notes" ; but it is quite apparent from both opinions 
that no differentiation was made between organ company paper and 
customer's paper indorsed by it, upon which the bank had advanced 
money subséquent to the transfer of the bonds. It now appears that 
some of the corporation notes (part of the $11,000) bave passed out 
of the possession of the bank; but that is immaterial, so long as the 
bank can deliver the $10,500 in notes made or indorsed by the organ 
company. 

The order is affirmed, with costs. 
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, KBRR V. UNITED STATES. 
(Circuit Court of Appeals, Seventh Circuit. November 7, 1907.) 
No. 1,379. 
L Courts— Circuit Courts of Appeals— Mode of Review— Fobïbited Recoo- 

NIZANCE— CEBTIORAEI. 

A judgment at law in a fédéral court on scire facias on a forfeited 
recognizauce is revlewable by tlie Circuit Court of Appeals, alike with tbe 
Suprême Court, only on a writ of error, and not by appeal. 

2. Same— Amendment. 

Where a judgment on a scire facias on forfeited recognizance was 
sought to be reviewed on appeal, Instead of a writ of error, the objection 
could not be waived by appearance, nor cured by amendment, under Rev. 
St. § 1005 [U. S.Comp. St. 1901, p. 714], authorizlng amendment of a 
writ of error tb ctire certain objections tberein. 

Appeal from the District Court oi the United States for the East- 
ern Division of the Northern District of Illinois. 

William J. Lacy and Seward S. Shîrer, for appellant. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

PER CURIAM. In this appeal review is sought of a judgment 
entered at law upon scire facias on a forfeited recognizance, with no 
writ of error issued. The doctrine is well settled that the, Circuit 
Court of Appeals, alike with the Suprême Court, can review such pro- 
ceedings at law only when brought by writ of error, and that no juris- 
diction to that end arises through an appeal. See opinion of this 
court, in Stevens v. Clark, 63 Fed. 321, 10 C. C. A. 379, reviewing the 
authorities; also Muhlenberg Count;y v. Dyer, 65 Fed. 634, 13 C. 
C. A. 64. The objection, therefore, cannot be waived by appearance, 
nor be cured by amendment. In the absence of a writ of error, the 
cases of City of Wilmington v. Ricaud, 90 Fed. 312, 33 C. C. A. 578, 
and Alaska United Gold Min. Co. v. Keating, 116 Fed. 561, 53 C. 
C. A. 655, and the provisions of section 1005, Rev. St. [U. S. Comp. 
St. 1901, p. 714], which are cited as authority for amendment, are in- 
applicable. 

The appeal must be dismissed, andit is so ordered. 



HILDRETH V. NORTON. 
(ClrcultCourt of Appeals, Second Circuit, . February 11, 190&) 

No. 150.; 

Patents— StriTFOB iNFRiNGEMENîv-^pRELiMiNARr Injunction. 

Where a patent is a very récent one, and its valldity bas not been ad- 
judlcated, and both valldity and inf ringenleM afe .denie^, a preliminary in- 
junction against its infringement sliould not be granted, but the Issues 
should be left for détermination at final bearing. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 38, Patenta, §§ 474, 
475. 

Grounds for déniai of preliminary Injunction in infringement suit, see 
note to Johnson v. Foos Mfg. Co., 72 C. C. A. 123.] 
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Appeàl ffôm the Circuit Court o£ the United States for the North- 
ern District of New York. 

For opinion below, see 154 Fed. 83. 

H. A. Touilmin (J. H. Dyer and Henry A. Williams, of counsel), 
for appellant. 

F. P. Fish, William A. MacLeod, J. Lewis Stackpole, and Wil- 
liam A. Copeland, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

LACOMBE, Circuit Judge. We think that a case for preliminary 
injunction was not made out. The patent was a very récent one — is- 
sued only a few weeks before the motion was made. It had never been 
adjudicated. The décision in interférence was not the équivalent of ad- 
judication as to patentability and inf ringement ; and sufïicient time 
had not elapsed to présent proof of gênerai acquiescence. Validity 
and infringement are vigorously di^puted, and we think both ques- 
tions should be left for détermination at final hearing. Hall Signal 
Co. V. General Ry. Signal Ce, 153 Fed. 907, 82 C. C. A. 653; New- 
hall v. McCabe, 135 Fed. 919, 60 C. C. A. 629. 



AMBEICAN 6RASS TWmB CO. v. CHOATE et al. 

(Circuit Court of Appeals, Seventh Circuit. November 15, 1907.) 

No. 1,333. 

Patents— INPEINGEMENT— Machine for Making Gbass Twinb. , 

Tlie Lowry patent, No. 524,423, for an automatlc feeder for twine malc- 
ing machines, is merely for an adaptation of old éléments for use In con- 
nection wlth a machine for maliing grass twine, and must be limlted to 
the particular form of adaptation shown. Nelther such patent nor the 
Lowry patent, No. 654,991, for a machine for making grass twine, is In- 
fringed by the machine of the Monahan and Kleren patent, No. 785,070. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Wisconsin. 

The decree appealed from dismissed appellanfa blll for want of equity. 
Infringement was charged of patent No. 524,423 Issued on August 14, 1894, 
to Lowry for an automatic feeder for twine mailing machines, and of patent 
No. 654,991 Issued on July 31, 1900, to Lowry for à machine for making 
grass twine. , , 

The following clalms of the first patent are relied on: 

"1. In a machine of the class described the combinatlon, with the feed 
box or hopper, of a revolvlng wlieel or disk, provldéd at its periphery wlth 
jaws adapted to grasp a portion of the contents 'of the hopper, substantiaUy 
as and for the purpose set f orth. 

"2. In a machipLe of the class described, ibe combinatlon of çi feed box or 
hopper, the revoiuble feéd wheel having jàws adapted to grâsp a portion 
of the contetts of thë hopper and a reeeivlng trough to receive the material 
carrled from the box or hopper by the jaws of the fe^ whéel, substantlàlly 
as set forth." " , 

J"our clajms of the second patent are presented : . 

"13. In a machine of the class described, a carrier prorided Wlth grlpplng- 
jaws, a feedway, plates baving' feeding-flng«rs f6i feedtttg the material 
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throuéh sftîa feedway and !nto the path of sald grlpplng-Jaws,- ftnd means 
for yieldlngly opposing the action of sald Angers, and means for actuatlng 
sald carrier and plates, as and for the purpose set forth. 

"14. In a machine of the class described, a carrier provlded with grlpplng- 
jàws, a feedway, means for feedliig the materlal through sald feedway and 
Into the path of sald grlpplng-jaws, and a door for the end of sald feedway, 
sald door bçing yieldlngly held In closed position, and means for actuatlng 
sald carrier, as and for thè piarpose set forth." 

"44. In an organlzed machine for maklng grass twlne, a twlstlng mechanlsm, 
means for deliverlng the grass, straws, or stalks thereto one after the other 
In unlform succession and at anlform distances apart, a wrapplng mechanlsm 
arrangea to recelve the twisted materlal from sald twlstlng mechanlsm 
and adaptéd to apply a wrapplng-thread thereto, a feedlng mechanlsm ar- 
ranged toifeed the twisted or wrapped materlal through saîd wrapplng mech- 
anlsm, In combina tion with a wjnding-reel arranged to recelve the twisted 
or wrapped materlal and means for actuatlng sald several méchanlsma In 
unlson, as and for the pui-pose set forth. 

"45. In an organlzed machine for maklng grass twlne, a twlstlng mech- 
anlsin, means for deliverlng thereto the stalks or stems of grass, one after 
the other In unlform. succession, a wrapplng mechanism arranged to recelve 
the material from sald twlstlhg mechanism, and to apply a wrapping ttread 
thereto, and a feedlng mechanlsm for feedlng the twisted and wrapped 
materlal through the machine, in comblùatlon with a wlnding-reel arrangea 
to recelve the twisted and wrapped material, and a déployer for guldlng 
the material to and along sald réel, and means for actuatlng sald several 
mechanisms in unlson." 

Frank F. Brown, for appellant. 

Robert H. Parkinson (C. T. Benedict, on the briéf), for appellees. 

Before GROSSCUP, BAKER, aridKOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). No one 
référence of the prior art is sufficient of itself to rebut the presumption 
of the novelty of the claims of the first patent. Whether invention was 
involved is a question we find unnecessary to détermine on this appeal. 
In view of the prior automatic feeders, the inventive genius of Lowry 
was displayed, if at ail, in modifying, combining, and adapting old élé- 
ments to work successfullyupon the materials used in making the twine 
described in cause No. i',i333, herewith decided. "There is room for 
such an adapter to hâve only a spécifie patent for his particular form 
of adaptation, and he is not privileged to exclude others from gleaning 
in the same gênerai field." Loew Supply & Mfg. Co. v. Fred Miller 
Brewing Co., 138 Fed^ 886, 71 C. C. A. 266. Appellees' automatic 
feeder is made under patent No. 785,070, issued on March 14, 1905, to 
Monahan and Kieren, àssignors. Considering Lowry and the paten- 
tées of appellees' feeder "as alike having improved on the prior art, 
the question is whether the spécifie improvements of the one actionably 
invaded the domain of the other. The presumption from the grant of 
the letters patent is that thëre was a substantial différence between the 
inventions." Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 
23 Sup. Ct. 521, 47 L. Ed. 689. This presumption, far from being 
overcome, is rather confirmed by a comparison of appellees' feeder with 
the claims of appellant's patent. The vital élément of both of Lowry's 
claims is the revolving wheel provided at it§,periphery with jaws adapt- 
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ed to grasp a portion of the contents of the hopper and carry it to the 
receiving trough. Lowry states in his patent that other forms of jaws 
or nippers than those he then described might readily be employed; 
but the whole idea and the only idea of conveying stalks of grass to the 
twisting mechanism was that they should be picked up by the biting ac- 
tion of jaws or nippers and carried along thus to the desired point and 
then dropped by the opening of the jaws. In appellees' feeder the 
stalks are carried forward by friction between moving surfaces below 
and above — below, a belt and a rubber roller across the bottom of the 
f eedway ; above, thin roller segments with grooved périphéries adapt- 
ed to press against a few stalks at a time. Only the gênerai résulta 
are the same ; the ideas of means differ radically. 

In the thirteenth and fourteenth claims of the second patent a ma- 
terial and indispensable élément is "a. carrier provided with gripping- 
jaws." As already found by us, appellees' machine is not provided with 
such a carrier or with its équivalent within Lowry's expressed idea of 
means. 

In the forty-fourth and forty-fifth claims two essential éléments are 
"a twisting mechanism" and "a wrapping mechanism." This machine 
produces tiie Lowry twine in which the stalks are first twisted together 
and then wrapped. Appellees' machine has no separate and independ- 
ent twisting mechanism; and it is claimed that the product of their 
machine is without twist. Our examination leads us to conclude that 
the only twist is such as unavoidably would corne from wrapping spiral- 
ly the long stalks of marsh grass that are brought to the wrapping 
mechanism in straight and parallel relation to each other. The élément 
of "a wrapping mechanism" in appellees' machine cannot also be the 
élément of "a twisting mechanism" in the sensé of appellant's claims 
merely because the wrapping mechanism inevitably tends to give a 
slight twist to the pliable strands. See Ajax Forge Co. v. Pettibone, 
125 Fed. 748, 753, 60 C. C. A. 516, Appellees are therefore not guilty 
of infringing the claims. 

The decree is affirmed. 



RAINEAR r. WESTERN TUBE CO. 
(Circuit Court of Appeals, Thlrd Circuit February 6, 1908.) 

No. 47. 

1. Patents— Invention and Ihfeingement— Pipe Coupling. 

The Hewlett patent, No. 640,197. for a pipe coupling, wtilch conslsts 
essentially In tlie comblnation In a union coupling of ordinary construc- 
tion of a brass spud and an iron nut and tailpiece, wtiereby there is brass 
to iron at the screw joint and at tbe sealing joint at the opposing ends of 
tailpiece and spud, thereby avoiding the rusting of the Jplnt and securing 
a doser sealing joint, was not antlcipated and discloseg; Invention. Also 
Jield infringed. 

2. WoBDS AND Phbases— "Union." 

A "union" is a coupling nut, provided at one end with an internai 
Bhoulder, adapted to engage a pipe, called a spud, sleeved through the nut 
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and adapted to eugage such Internai, by Its external, shoulder; the other 
end of the nut belng internally threaded and adapted, as It Is screwed 
up, to draw In and seat tbe beveled end of the spud. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 156 Fed. 49. 

Philip G. Dyrenforth, for appellant. 

Bakewell & Byrnes and Charles MacVeagh, for appellee. 

Before DALLAS and BUFFINGTON, Circuit Judges, and 
CROSS, District Judge. 

BUFFINGTON, Circuit Judge. In the court below, the Western 
Tube Company, the owner of patent No. 640,197 to Alfred M. Hew- 
lett for a pipe coupling brought suit for infringement thereof against 
Charles W. Rainear. That court decreed the patent valid and the three 
claims thereof infringed. From such decree Rainear appealed. This 
patent concerns what are called "unions" or pipe coupling, which in 
steam and water practice are liable to be often opened. A union is a 
coupling hut, provided at one end with an internai shoulder, adapted 
to engage a pipe, called a spud, sleeved through the nut and adapted to 
engage such internai, by its extéfnal, shoulder. The other end of the 
nut is internally threaded and adapted, as such nut is screwed up, to 
draw in and seat the beveled end of the spud. Thèse three pièces — nut, 
tailpiece and spud^ — ^were ordinarily made of the same métal; that is, 
ail iron or ail brass. The latter nietal was expensive, and the seating 
faces thereof had to be carefully ground. When the union was ail 
iron the screw threads of the joint rusted and the union was discon- 
nected with difficulty. When subsequently recoupled, the sealing faces, 
being rustpitted, were likely to leak. Leaking was prevented by insert- 
ing gaskets, but thèse gathered rust and decayed. Being articles of 
very common use, unions must be inexpensive, and the cost of ail brass 
was prohibitive for such common use. The object of this patentée was 
to make a union which could be uncoupled without injury, which would 
not rust and at the same time be inexpensive. In solving that problem, 
he, in common with the plumber's art, was aware that brass and iron 
in contact will not rust ; and that iron being harder than brass, sealing 
surfaces of those metals grind and seal into each other. In the face of 
thèse facts long and wèll known to the plumber's art, it is remarkable 
that no one took advantage of them to make a brass-to-iron contact in 
the simple and effective way Hewlett did to produce a union for com- 
mon plumbing use. There are instances where an iron nut was used 
to screw onto brass whereby a rustless. joint was secured ; there are in- 
stances where sealing faces of brass and iron were used, but even thèse 
uses and others we might add of even greater suggestiveness, led no 
one prior to Hewlett to utîlize thesé' known facts to devise a common, 
cheap, and rus'tlèss plumber's union which could be repeatedly un- 
coupled and recoupled without injury. Hewlett's inventive act con- 
sisted in so placii^gin noyel cornbination one brass and two iron pièces 
that he was able to secure as rustless a connection as where ail brass 
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was used, and without grinding as tight a seal as where a gasket was 

inserted. His device, the brass in yellow and the iron in black, is 

shown in the accompanying eut : 

The two members, 3 (iron) and 
10 (brass), are internally threaded 
to engage the pipe to be connected. 
The pipes are drawn together by 
the nut 7 (iron) screwed to 10, 
whereby a rustless joint is secured. 
The advance of 10 brings a soft- 
faced brass edge against the hard- 
faced iron edge of part 3, and this 
diversity of métal makes both a 
rustless and a tight, gasketless seal. 
The merits of such a device are ob- 
vious. The joined ends require 
no accurate grinding as in ail brass 
joints; the differing hardness of 
thèse metals make them self-seal- 
ing; while the fewness of parts, 
and but one of them brass, makes 
a union in which increased efïicien- 

cy_^is had at lessened cost. It brought the désirable features of the ex- 
pensive, all-brass union into common service. The device went into 

wide and rapid use. We are of opinion the court below properly held 

the device was novel and patentable. 

So, also, was it right in holding re- 

spondent's union, shown in the ac- 
companying eut, was an infringe- 

ment. 
While literally composed of five 

members, two of them, viz., 7 and 3, 

are the' identical 7 and 3 of Hewlett's 

device ; and the remaining three, viz., 

10, 10a, and the pin which makes 10 

and 10a operatively intégral, are ei- 

ther mechanical équivalents or claim- 

evading substitutions for the brass 

number 10 of Hewlett's device. The 

part 10a being integrally fastened to 

part 10 by the pin, is .but an extension 

of that part, and, being without the 

zone of material functional service in 

the patented device, its form or con- 

stituents are matters of indifférence. 

So regarding the two devices, the de- 

cree of the court below should be and 

is affirmed. ' 

159 F.— 28 




^^^ Iron. 
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LOCKUN et al. V. BUCK. 

(Circuit Court of Appeals, Second Circuit January 7, 1908.) 

No. 41. 

Patents— Invention— WovEN Wibk Fabbic. 

The Locklln and Fox patent, No. 655,253, for an Improvement In woven 
wlre fabrics, wliieh conslsts of colled wlre sprlngs having the ends flatten- 
ed to a common plane, and bouud by a metalllc strip folded longitudinally 
BO as to inclose the ends of the strands and then folded again upon itself, 
the purpose being to hold the strands In place and to keep the fabrlc In 
place under strain, while for a usefùl Improvement, Is void for lack of 
' invention in vlew of the prior art 

Appeal f rom the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 148 Fed. 715. 

O. R. Barnett (Alfred W. Kiddle, of counsel), for appellants. 
William Parmenter Martin (C. Lodd-Davis, of counsel), for appellee, 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The patent in suit is No. 655,253, and was 
issued on August 1, 1900, to the complainants for improvements in 
woven wire fabrics. The improvement relates primarily to the woven 
wire fabrics used in bed bottoms. They are formed of parallel coils 
of wire, spirally wound, forming springs capable of withstanding great 
tension. 

The spécification points out the difficulties previously existing in 
handling and shipping this coiled wire fabric on account of the tendency 
of its strands to spring out of place, separate, and entangle, For this 
reason, it is stated, it was necessary to employ experts to handle the 
fabric, and to market it only when permanently attached to f rames. 
This added to the expenses of shipping and storage. Moreover, the 
prior methods of attaching the fabric to the f rames were said to pro- 
duce lack of uniformity in the tautness, and to be otherwise objection- 
able. To remedy thèse difficulties the patentées devised a bed bottom 
of coiled wire fabric, the raw ends of which should be subjected to 
thèse processes: (1) Flatten the ends to a common plane; (2) bind 
thèse flattened ends with a metallic strip folded thereon ; (3) again fold 
this metallic binding upon itself ; or, as stated in the claim : 

"As a new article of manufacture, a woven wlre fabric comprlalng woven 
coiled-wire sprlngs having the ends thereof flattened to a common plane and 
bound by a metallic strip folded longitudinally so as to inelose the flattened 
ends of the colled strands of the fabric and then folded again upon itself, sub- 
stantially as descrlbed." 

The proof fairly supports the statements of the spécification. It al- 
so shows that articles manufacturèd under the patent hâve gone into 
gênerai use. We may, therefore, start with the assumption that what 
the patentées devised was a useful improvement. But every improve- 
ment is not invention. The important inquiry is whether the patent 
discloses invention in view of the prior art. If no invention is found, 
the examination of other questions is unnecessary. 
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In the first place, then, ^yas there invention in flattening the ends of 
the coiled springs to a common plane, so that the binding could be at- 
tached ? The sketches in the record, made by the complainant Locklin, 
illustrating the earlier methods of attaching coiled wire fabrics to 
f rames, show that the coils were always flattened for such purpose. 
The illustrations in the Brothers patent. No. 454,027, granted in 1891 
for improvements in spring beds, shûw the coiled springs flattened and 
clasped between two pièces of métal. Clearly, therefore, the flattening 
of the coils in itself discloses no invention. 

Was there invention in binding the flattened wire with a folded me- 
tallic strip, and then folding this binding upon itself? The patentées 
State in the patent : 

"We are aware that wire netting for wlndow sereens and llke purposes bas 
been bound upon its edge." 

The Rich patent, No. 507,844, issued in 1883, describes and illustrâtes 
wire cloth used in a window screen bound by a metallic strip, and the 
strip then folded upon itself, precisely as in the présent patent. In this 
Rich patent the screen is to be raised and lowered upon a roller at the 
top, but without a separate spring. The netting is wound upon the 
roller under tension which gives it a permanent spiral set and thus en- 
ables it to act as its own spring. The metallic strip is bound over the 
lower edge of the screen and fits in a f rame which moves up and down 
in standards. The application of the metallic folded strip to the woven 
wire fabric is the same in the Rich as in the présent patent. The only 
différence is in the kind of woven wire. In the one case the strands of 
the wire are always upon a common plane. In the other, they are coiled 
and require flattening. But, as we hâve seen, no invention is involved 
in this flattening. The function of the metallic strip in the présent 
patent is, as shown in the spécification, to bind the edges of the fabric, 
and to hold the strands in place — in other words, to prevent unraveling, 
and to keep the fabric f rom pulling out under strain. Stress is laid up- 
on the necessity of strength for holding the fabric under great strain. 
The metallic strip is said to be an anchorage as well as a binder. Its 
hold is said to be uniform, and not dépendent upon other fastenings. 
But ail thèse things are really but incidents of the functions of binding 
and holding. The évident function of the metallic strip in 'the Rich 
patent is likewise to bind the netting, and keep it from pulling out un- 
der the strain of the spring. That there would be a strain when the 
screen is lowered is manifest. And that the purpose of the strip was to 
stand that strain, as well as to bind, is évident from the patent, which 
points eut particularly that the netting is secured by doubling it upon 
itself. There would be no especial object in this if a binder alone were 
desired. Now, manifestly, coiled spring fabric is tnore. refractory than 
wire netting. Unquestionably mattresses must be capable of standing 
far more strain than window sereens, even of the self-winding kind. 
But the real function of the metallic strip — ^to bind and to hold- — iè the 
àame in the Rich patent as in the patent in suit. The différence is only 
in degree. Thèse being the facts, the governing légal principles upon 
the question whether the Rich patent anticipâtes are clearly stated in 
the complainants' brief : 
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"When two analogous devlces are found In arts remote one from another, 
■when circùmstances under which they are used are différent, when they sub- 
serve différent purposes and perform différent functions, so that the earlier 
devlce would not naturally suggest to a mechanic skilled In the art of the 
other device the utlllty or applicabillty of the earller devlce In the latter art, 
the earlier device cannot be used as an anticipation or as a limitation of the 
•clalms of a patent upon the later device." 

The difficulty in this case is not in the principles, but in their applica- 
tion in favor of this patent. Hère, the analogous devices are not found 
in remote arts. Both relate to woven wire fabrics. The manufacture 
of window screens from one kind of woven wire may be a branch of 
industry distinct from the manufacture of mattresses from another kind 
of woven wire, but the relationship is by no means remote. Hère, we 
hâve seen that the analogous devices do not subserve différent purposes 
and perform différent functions. Hère, we cannot say that the Rich 
device, if bfought to the attention of a skilled mechanic, working upon 
the problém of binding and holding bed bottoms, would not naturally 
suggest to him its use for such purpose. On the contrary, it would 
seem that such use would readily occur to him. Of course, as the judge 
at. circuit points out, it was six years after the Rich patent before the 
new application was made. But wë cannot assume, as a matter of fact, 
that any one but the complainants did hâve both the problem and the 
Rich patent before him. 

The commercial success ,of the article manufactured under the com- 
plainants' patent is also piointed out as indicating invention. But this 
is only one élément to be considered, and then only when patentability 
is doubtful. Moreover, it is not entirely clear that this commercial 
success is not in some measure due to the machines used by the com- 
plainants and their licensees for attaching the binder. 

For thèse reasons, we hold the patent in suit invalid for want of in- 
vention in view of the pripr art. 

The decree of the Circuit Court is affirmed, with costs. 



RUMFORD CHEMICAL WORKS v. HYGIENIC CHEMICAL CO. et al. 
(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 148. 

1. Evidence— Patents— Suit eor Infringement—Peivies— Former Triai.. 

. Where the défendants in a suit for infrlngement of a patent partlcipat- 
ed in and contributed to the défense in a prier suit on ihe same patent, 
which was in façt a test case, they beeame prlvies to such suit, and the 
teStimony of a witnéss therein, sincp deceased, Is admissible agalnst them 
' to estabilsh Infrlngement. 

[Ed. Note.^For cases Ih point, sée Cent. Dig.'Tol; 20, Evidence, §§ 
,2411-241.3. ' ■ ■ ;■'!'. . 

Opération and effect of décision in équitable suit. for infrlngement, see 
note to Westinghouse Electric Mfg. Co. v. Stanley Instrument Co., 68 C. 
C, A. 541.] . ,._',,,-,.. 

2. Patents— Evidence or Infeingemen'i!. , , 

In a suit for infrlngement agalnst the Hygienlc Chemfcal Cçmpany of 
New York, wherèit Wiasshown that défendant was a selling company only. 
while the Hygienie Chemical Company of New Jersey was a manùf àcturin|; 
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«ompany only, the testimony of a witness that he purehased an article 
shown to be an infrlngement from the "Hygienic Chemical Company" In 
New York Is sufiacient, prima fade, to establish infrlngement by the de- 
fendant 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from a decree dismissing the bill in an equity suit based 
upon letters patent No. 474,811, granted to Charles A. Catlin for an 
improvement in baking powders. The patent was sustained by this 
court in a suit by complainant against New York Baking Powder 
Company et al., 134 Fed. 385, 67 C. C. A. 367. The bill was dis- 
missed because of the failure to prove infrlngement, the Circuit Court 
being of the opinion that a décision of the Circuit Court for the Dis- 
trict of New Jersey in Rumford Chemical Works v. Hygienic Chem- 
ical Company (C. C.) 148 Fed. 863, was controlling upon the question 
of infringement. 

Philip Mauro and C. A. L,. Massie, for appellant. 
Whitridge, Butler and Rice (W. P. Butler and E. T. Rice, of counsel), 
for appellees. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The défendants charged with infringe- 
ment are Hygienic Chemical Company of New York, James E^ Heller 
and Adolph Hirsh, the first two défendants contributing to the dé- 
fense in the so-called test case against the New York Baking Pow- 
der Company in which the validity of the Catlin patent was upheld 
by this court. In that case Heller testified that he was interested in 
the défense financially and otherwise and that the Hygienic Chemical 
Company located at Elizabethport, N. J., manufactured acid phos- 
phate for baking powder and other purposes. Hé testified further as 
foUows : 

"We are manufacturers of granulated acid phosphate, and are selllng it 
to the trade in the same way as the parties who are sued In thia case, the 
Provident Chemical Works of St. Louis." 

Heller was sworn in the case at bar and says his answers in the 
former case were true. Whether intended to be so or not, there is 
nô doubt that the suit against the New Ydrk Baking Powder Com- 
pany was, in fact, a test case and is controlling in this court upon 
ail questions there decided. If there were any doubt as to what those 
questions are we could take judicial notice of the records of pur own 
court for the purpose of informing ourselves, but there is no doubt 
upon any issue now in controversy. 

We are of the opinion that their participation in the défense of the 
test suit made the défendants, Heller and the New 'York Hygienic 
Company, parties privy to that suit; and that the tfestimony of Clot- 
worthy given therein may properly be read against thèse défendants 
— Clotworthy having died prior to the hearing. From this testimony 
it appears that March 13, 1901, the Clotworthy Chemical Company 
bought of the Hygienic Chemical Company a barrel of spécial phos- 
phate and paid for it March 35, 1901, the receipt being signed by 
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the Hygienîc Company. It is tfue that the billhead describes the 
Hygienic Company as "of Ne^y Jersey, Manufacturing Chemists, Of- 
fices 62 & 64 William St., New York City." But in view of the un- 
disputed fact that the New Jersey Company manufactured and did net 
sèll and the New York Company sôld and did not manufacture, we 
think enough appeared to put the défendants upon their proof. The 
presumption is that the sale was made by the New York Company. 
The défendants say in their brief that : 

"The Hygienic Chemical Company of New York Is a selling compahy as 
dlstlnguished from a manufacturing company, and sells the product of the 
défendant ànd of other manufacturera." 

Clotv<rorthy testified in the former suit that he was a baking pow- 
der manufacturer at Baltimore and that he purchased a barrel or two 
of granular phosphate from the Hygienic Chemical Company of New 
York and sold it to the complainant, the price being abput gi/^ cents 
per pound for the granular and 5% cents for the ordinary com- 
mercial phosphate. 

The Catlin patent was upheld because the inventor had succeeded 
in getting rid of the fine powder which was supposed to be indispen- 
sable to success, and used a powder in a uniformly granulated con- 
dition. It is, therefore, the use of such powder which constitutes in- 
fringèment and- when a manufacturer of acid phosphates sells a man- 
ufacturer of baking powder a barrel of granular acid phosphate the pre- 
sumption is not unfair that he expects it to be used for baking pow- 
der. There is testimony tending to show that "spécial" phosphate 
is specially adapted for use in making baking powder. 

It is unnecessary to pursue the sabject further, as we are of the 
opinion, in view of ail the facts and circumstances of the case, that a 
priina facie case of contributory infringement is established. The 
case differs from the New Jersey suit in the very important particular 
that the New Jersey corporation made no contribution to the défense 
of the test case and is not privy thereto. 

' The incorporation of two companies under the same nanie has tend- 
ed to create confusion, but for this the complainant can hardly be 
held responsible. i , In the case of Hutter v. Stopper Co., 128 Fed. 283, 
62 C. C. A. 652, this court having under considération a somewhat 
similar situation said, at page 286 of 128 Fed., page 655 of 62 C. C. A. : 

, "If the complainant's wltnesses were mistaken, a few words of dental 
would hâve saved years of protraeted and expensive litigatlon. The fact 
that no déniai was vouchsafed Is persuasive that It could not hâve been made 
truthfully." 

The decree is reversed with costs against the défendants Heller 
and Hygienic Chemical Company of New York and the cause is re- 
manded to the Circuit Court with instructions to enter a decree 
against thèse défendants for an, injunction and an accounting with. 
costs. 
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HILLARD V. FISHER BOOK TYPBWRITER CO. et al. 

(Circuit Court of Appeals, Second Circuit January 7, 190S.) 

No. 88. 

1. Patents— Anticipation — Fbioe Application in Patent Office. 

Statements In a prior application for a patent, relied on as an an- 
ticipation of a patent granted while such application was pending, must 
be so clear and explicit that those skilled in the art will hâve no dlfflculty 
in ascertaining their meaning. 
■ [Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, § 77.] 

2. Same— Pbiob Patent— Accidentai, Functions. 

Although a new functlon appeai's in a machine made under a patent, 
If it was accidentai, unreeognized by the patentée, and no disclosure 
thereof made to the public, it is not an anticipation of a subséquent' pat- 
ent. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, § 70.] 

3. Same— INFEINGEMENT— Change in Foem and Manneb of Opeeation. 

Although devices may differ in form. In appearance, and In the manner 
of opération from those combined In a patent, if they combine to do tho 
same work In substantlally the same way, they are an Infringement 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, | 380.] 

4. Same— Ttpeweitee Escapement. 

The Hillard patent No. 580,281 for an improvement In typewrlter es- 
capements, veas not anticipated, and discloses an Invention of more than 
ordinary merlt, which entltles the patentée to a fair range of équivalents ; 
also held Infrlnged by the machine of the Fisher patent No. 573,868. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

On appeal from an interlocutory decree holding valid and infringed 
daims 30 to 35 inclusive and claims 37, 38 and 41 of letters patent 
No. 580,381 granted to the complainant April 6, 1897, for improve- 
ments in typewriter escapements. The opinion of the Circuit Court 
is reported in 151 Fed. 34. 

William A. Redding and D. Walter Brown, for appellants. 
Thomas B. Kerr and John C. Kerr, for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. This is an infringement action foundèd 
on letters patent granted to the complainant for improvements in 
typewriter escapements. We do not understand that the défendants 
deny patentability, the défense, briefly stated, being that if the claims 
are construed in acçordance with the statements of the spécification 
and file wrapper, they are not infrir^ged, and, on the other hand, if a 
construction broad ehough to cover the défendants' machines is plac- 
ed upon the claims, they are for functions only and are anticipated 
by complainant's prior patent and by the prior art. The patent deals 
witb the most minute détails and is exceedingly voluminous, contain- 
ing 12 pages 8% incheS long and Sy^ inches wide of description and 
claims and 4 pages of drawings, containing 20 figures. To attempt 
to describe the invention in détail would- serve no useful purpose as 
the questions involved are of little gênerai, interest ànd are already 
thoroughly understood by the parties to this action. Should others 
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wish to familiarîze themselves with the intricacies of the patent they 
vvill find its essential features, together with the claims involved, 
quoted in the opinion of the judge of the Circuit Court. 

The main objects of the invention were to attain a uniform and cer- 
tain feed at high speed by controlling the moment of release of the 
paper platen to avoid blurring caused by the movement of the paper 
at the instant of printing, and to secure an escapement which poHshes 
its contacting surfaces. The invention covered by the claims in con- 
troversy "comprises, broadly, means for bringing the carriage-pro- 
pelling power into action with thè key while the key is depressed and 
for thereby employing the force of the propelling power to aid in lift- 
ing the key and re-engaging the disengaged members in the escape- 
ment and in restoring the printing member to normal position syn- 
chronously , and in unison with the feed of the paper-carriage." The 
gist of the invention is the employment of the mainspring, which had 
previously been used to move the paper-c^rriage only, to move the 
escapement rocker and key levers back to their normal positions, after 
the finger key is depressed by the stroke of the operator ;. thus in- 
suring greater speed, accuracy and neatness in printing. The inven- 
tor says: 

"My theory was tbat If I could arrest that dépression (pushing the key» 
(lown too far) after the blow on'the key had started the type bar to the print- 
ing cylinder with sufflcient force so that its owh momentum would cause It 
to complète its excursion to the cylinder, even after the dépression of the key 
had been arrested, that tben ail the advantages of the reversed escapement 
could be utilized witbout. IncUrring the defect In blurrlng." ' > 

His improvernent which he called "a repuiser" ,on Webb's reversed 
escapement (patented in No. 577,982) remedied, but did not cure the 
existing defects, and subsequently he succeeded in producing an es- 
capement, designed to remedy some of thèse defects, which is cover- 
ed by his patent No. 554,874. 

Tlïe patent in suit, which, as we hâve seen, utilizes the mainspring 
to return the moving parts to their position of rest and relieves the 
key of its heavy action, was, as he says, "the culminatirig point" of 
his work up to that time.. It is true that this use of the mainspring 
may be shown in the first four figures of No. 554,874, but it is not 
covered by the claims of that patent which are confined to the two 
features which the patentée regaf ded as the essence of his invention 
— ^the buckle-joint and the cam for camrriing the carriage baclî. The 
feature which gives vitality to the patent in suit was expressly carved' 
out of No. 554,874 and reserved for pàtenting in No. 580,281. The 
spécification expressly says so. Oii page 8 at Une 6 are thèse words : 

"I do not in this spécification make any clalm specifleally to the mechanlsm 
shown in Figs. 1 to 4 and 9 and 10, nor to any swinglng-rack form of escape- 
ment * * • and the swinging-raek form is merely shown herein to pré- 
sent adeqiiately the full sco.po of my Invention. I daim thèse forms in my 
other application for typewriter escapements flled January 9, 189S" — ^the ap- 
plication for the patent in suit. 

The patent is thus clearly within the protection of the rule followed 
by this court in Thomson-Houston Co. v. Elmira Co., 71 Fed. 396, 404,, 
18 C. C. A. 145. 
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The patent granted to Arthur W. Cash December 30, 1903, is also 
relied on by the défendants. The application was filed September 1, 
1886, 16 years and 3 months before the patent was granted. It is 
important, therefore, that the examination of what Cash accom- 
plished should be restricted to a period anterior to January 9, 1893, 
the date of HiUard's application. It is argued that Cash described 
a reversed escapement in which there can be no effective repulsion 
of the key by the mainspring because the rack rests upon the un- 
supported limber dog when the key is depressed. The Circuit Court 
so found and held that the Cash patent when limited to the original 
application did not disclose the Hillard invention. We incline to 
the opinion that this finding is correct, but even were it doubtful 
it would not aid the défendants. Statements in a prior application 
relied on to prove anticipation mtjst be so clear and explicit that those 
skilled in the art will hâve no difficulty in ascertàining their meaning. 
Where they are so vague, involved, intricate and .contràdictory that 
experts disagree radically as to their meaning and, following the 
instructions given, construct devices differing in f undarnental fea- 
tures, it is safe to reject such a document as an anticipation. The 
question is — did Cash, prior to January 1893, invent a machine 
embodying the improvement of the Hillard claims in suit? We are, 
on this proof , unable to answer this question in the affirmative. 

The same observation is applicable to the Hammond machines in évi- 
dence. Although it is argued by th^ ^défendants that the feature 
of which anticipation is predicated, is présent in the machine, it is 
admitted by their expert that it is not found in the spécification. He 
says: 

"I do not flnd in the spécification of the Said. Hammond patent any référence 
to the said positive repulsion of the dog." 

Assuming Hillard's improvement to be- présent in the machines 
in évidence, it is difficult to believe that Hammond had an intelligent 
conception of the invention and failed to make the slightest allusion 
to it in his patent. If the new function existed in the. machines made 
Tinder the patent, and this is vehemently disputed, it was accidentai, 
unrecognized by the patentée and no disçlosure thereof made to the 
public. Mr. Justice Bradley says: 

"If the acids were aecidently and unwittlngly pro<luced, whiLst the operators 
were in pursuit of other and différent results, without exelting attention' and 
without Its even being known what was done or Iïow it was done, It would be 
absurd to say that this was an anticipation of Tilghman's dlscovery." Tllgh- 
man v. Proctor, 102 U. S. 707, 711 (26 L. Ed. 279). 

It is unnecessary to pursue the sut)ject further as we agrée with 
the judge of the Circuit Court that Hillard has made an invention 
of rather more than ordinary merit which has very materially im- 
proved the work of the typewriter, increased its speed and enhanced 
the neatness and accuracy of its work. We do not understand that 
the utility of the invention is disputed; but if it were, it is enough 
to say that it is difficult to imagine an instance where a patent should 
be defeated on this ground at the instigation of one who is himself 
persistently using the very thing which he dcnounces as useless. 
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The claims should be construéd with sufficient liberality to protect 
the improvement which Hillard bas actually made; he should' bbld 
what he has invented and nôthing more ; less than this would be 
unjust to him, mûre than this wottld be unjust to the public. In the 
narrow field of invention he is entitled to a fair range of équivalents.. 

One vk^ho produces the same resuit by the use of devices operating 
in substantially the same way is an infringer. It matters not that the 
devices may differ in form, in appearance and in the manner of op- 
ération; if they combine to do the same work in substantially the 
same way it is enough. The def endant's machine is' made under 
letters patent No. 573,868 'grantèd to Robert J. Fisher, December 
29, 1896, application fîled April 30, 1896, for improvements in book- 
typewriters. To this machine is added a feature which employs the 
mainspring to return the members of the escapement to their normal 
positions after the fingef key is depressed. In short, the complainant 
contends thàt after his invention had been made public and was in 
actual use by the Remington Company, the défendants introduced 
bodily into their machines devices, which, while operating in a dif- 
férent manner, enable them to appropriate ail the advantages and 
accomplish ail benefits of Hillatd's invention. 

For the rack of the patent the défendants substitute a tôothed wheel 
and a detaining dog and spacing dog, which alternately engage with 
teeth on the opposite sides of the wheel. The dogs are rocked by a 
lever connected by a train of mechanism with the type key, which, 
when pressed downward by the operator, causes the dogs to rock on 
their pivot disengaging the detaining dog and engaging the spacing 
dog on the opposite side of the wheel — the wheel being moved by the 
pull of the mainspring. The tension of the mainspring is commun- 
icated through the wheel to the spacing dog, the inclined surface of 
which, coming in contact with the tooth of the wheel pushes the dog 
out of engagement with the wheel, and, at the same time, causes the 
re^engagement of the detaining dog on the opposite side of the wheel. 
This opération is set in motion by pressure upon the finger key and, 
through a combination of Connecting devices, causes the mainspring 
to aid in lifting the key towards its normal position of rest. Both the 
Hillard structure and that of the défendants h^ve a printing carriage 
propelled by the mainspring, an escapement for controlling the speed 
6î the carriage, a type bar witli'type carried thereon, and key, ail 
properly coniiected and a connection between the dog member of the 
escapement and the key for disengaging and engaging the dogs. When 
the escapement is in its disengagied position the pull of the main- 
spring in both structures, tends to force the spacing dog out of en- 
gagement with the rack and to re-engage the detaining dog. This 
power is exerted on the printîrig member, while it is still at the print- 
ing point, so that it starts the type-bar back toward its normal posi- 
tion. In both machines, the spacing dog in moving out of engagement 
moves on a Une oblique to the direction of the tooth in spacing. 

To a layman the défendants' apparatus seems very différent from 
that employed by the patentée, but to a mechanie who looks to ré- 
sulta rather than appearances, it probably appears quite similar. It 
may be that the défendants' machine shows the simpler and better con- 
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structioii, but that it accomplishes the same results in substantially the 
same manner, we hâve little doubt. It is the substitution of one form 
oi escapement for another, with the Hillard improvements added. 

In the récent case of Wagner Ce. v. Wyckoff, Seamans & Benedict, 
151 Fed. 585, 592, 81 C. C. A. 129, we had occasion to examine a 
somewhat similar situation, where the parts of the infringing device 
had been so skillfully manipulated and transposed that it required the 
most careful analysis to discover, what we held to be the fact, that it 
contained every élément of the patented structure and accompUshed 
the same resuit. The broad claim, No. 41, is as follows : 

"In a typewriter, the comblnation, of a key, carriage-propelllng power, an 
escapement, and means for bringing the propellirig power into action with 
the escapement to lift the key when the key is depressed, substantially as 
described." 

It was thought at the argument that the fourth élément of the 
claim — "means for bringing the propelling power into action with the 
escapement to lift the key when the key is depressed" — was too broad 
and gênerai and might cover any means for accomplishing this rësult. 
Subséquent reflection has, howevef, led us to conclude that if the claim 
is construed to cover only such means as are described and shown, and 
the plain équivalents therefor, it may be sustained. The means de- 
scribed in the spécification though too technical and complicated to 
be reproduced hère are, it is thought, stated so plainly that those 
skilled in the art will hâve no difficulty in understanding them. 

Bearing in mind the character of the spécifie improvement covered 
by the claims in controversy, namely the utilization of the mainspring 
for the purpose described, which we believe was new with Hillard, we 
find nothing in the prior art or in the file wrapper which requires a 
construction of the daims which will enable the défendants to escape 
the charge of infringement. 

The decree is affirmed with costs. 



YAWMAN & ERBB MFG. CO. r. VBTTER DESK WORKS. 

(Circuit Court of Appeals, Second Circuit. January 14, 190S.) 

No. 101. 

Patents— Infringement— Cabd Index Clamp. 

The Yawman patent, No. 717,490, for a drawer for card Indexes, claims 
4, 5, 10, 11, and 12, which relate to a clamping device to hold the card 
follower in adjusted position, while not for a generie Invention, but for 
a new combination of old éléments, cover a device which remédies former 
defects and supplies a simple, efficient, durable, cheap, and easily man- 
ipulated card index clamp, and were not anticipated and dlsdose In- 
vention; also héld infringed. 

Appeal from the Circuit Court, of the United States for the West- 
ern District of New York. 

On appeal from a decree holding valid and infringed letters pat- 
ent No. 717,490, granted December 30, 190^, to PhiHp H. Yawman 
for an improvement in drawers for card indexes, and granting an in- 
junction and an accounting. 
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Osgood & ÎDavis, for appellant. 

Ghurch Si Rich (Frederick F. Church, of counsel), for appellee. 

Befbre LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The object of the invention of the Yawman 
patent is to provide an improved form of drawer for card indexes 
having suitable means, movable therein, to adjust the longitudinal 
space in the drawer for a greater or less number of cards or papers 
and to permit their being readily handled and inspected. The claims 
in controversy are 4, 5, 10, 11 and 13. They ail relate to the clamp- 
ing device whose office it is to hold the follower in the adjusted posi- 
tion. The défenses are lack of novelty and invention and noninfringe- 
ment. 

The clamp of the patent is a cheap and simple device; indeed its 
freedom from complexity is one of its principal claims to patentability. 
It may be conceded that the device is on the border line between in- 
vention and mechanical skill. But, because of its simplicity, effi- 
cienCy and cheapness and the persistency with virhich the défendant 
insists upon usiitg it, we are inclined to résolve any doubt which we 
may entertain in favor of the patent. The judge of the Circuit Court 
has carefully stated and analyzed the claims in controversy and dif- 
ferentiated the devices of the claims: from those of the defendant's 
best références. He bas also compared the defendant's devices with 
those of the claims and has demonstrated that the changes made by 
the défendant are colorable and inconsequential and do not avoid in- 
fringemCnt. In ail this, we agrée and deem it unnecessary to add to 
what he has so clearly stated upon thèse subjects. 

The invention is not a generic one, far from it. Every élément of 
the claims, considered separately and in différent invironment, vvas 
old, but Yawman was the first to assemble them in the combinations 
in controversy. By so doing he made an advance, which, though it 
did not go far, entitled him to protection. The parts of the patented 
clamp are few, simple, durable and easily assembled and manipulated. 
The follpwer may be stopped at any desired point and is not dépendent 
upon engagement with holes, notches or teeth on the track or slots 
in the clamp. The Yawman clamp makes a broad, frictional connec- 
tion with the track, the edge of the clamping plate "being adapted to 
engage the upper faces of the' edges or guides on the track-plate," 
thus making a firm biting grip, which holds the follower against 
rearward movement. We do not find thèse attributes combined in 
any structure of the prior art. The patent is well within the prin- 
ciples enunciated in following décisions: Hobbs v. Beach, 180 U. S. 
383, 21 Sup. Ct. 409, 45 L. Ed. 586 ; Magowan v. Packing Co'., 141 
U. S. 332, 13 Sup. Ct. 71, 35 L. Ed. 781; Davis v. Perry, ISO Fed. 
941, 57 C. C. A. 231 ; Hutter v. Stopper Co., 128 Fed. 283, 62 C. 
C. A. 653. Indeed, the language of this court in the latter case might 
be paraphrased to fit the présent case, as follows : 

"The Yawman device seems to hâve remedied former defects and supplied 
wliat was needed, namely, a simple, efficient, durable, cheap aud easily ma- 
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nlpnlated eard index clamp. The fact that thls resuit was aecompllshed by 
a simple change does not detract from its patentability." 

The decree is affirmed with costs. 

NOTE. — ^The following is the opinion of Hazel, District Judge, In the court 
beîow: 

HAZEL, District Judge. The bill allèges infringement by the défendant 
corporation of elaims 4, 5, 10, 11, and 12 of the complainant's patent. No. 
717,490, issued to Philip H. ïawman December 20, 1902, which relates to im- 
provements In that class of files for card indexes which consist of a wooden 
drawer or réceptacle with a movable follower block adjusted to the bottom 
thereof, a longitudinal track plate, and a clamping lever or locking bar capable 
of coming in biting engagement with the track. We are concemed in thi» 
cause with the clamping device which retains the follower in position to keep 
the cards in compact relation. The object of the patentée was to enable easy 
and rapid assembllng of the parts in the manufacture of the file. The answer 
of the défendant challenges the validity of the patent for want of patentable 
novelty, allèges anticipation, and dénies infringement. Clalm 4 reads as 
follows: 

"4. In a file, the combination, with a réceptacle having a guide thereon and 
a follower mounted on the guide and movable in the réceptacle, of a hook on 
the follower, a clamping plate normally resting upon the guide having the lip 
engaging beneath the hook, co-operating means between the hook and llp' 
to prevent latéral movement of the clamping plate, and a spring arrangea be- 
tween' the upper end of the plate and the follower to cause the engagement of 
the former with the guide." 

Claim 5 has the same éléments and ineludes a slide attached to the follower. 
Claim 10 ineludes open bearings on the follower block, Instead of a hook, and 
spécifies "a clamp pivoted on the bearings and held thereon by engagement of 
its f ree end with the track." Claim 11 enibraces a spring by means of which the 
lower end of the clamp eomes In contact with the track. Cîlaim 12 has the 
addition of a movable plate at the bottom of the follower, and spécifies that 
the bearings are open on the slde towards the track. Clalms 4 and 5 are 
spécifie, and the other daims mentioned broadly cover the invention. An 
analysis of the elaims in suit shows that there is a groove in the bottom of the 
drawer or réceptacle, in which is plaeed a métal strlp or track, with a flange 
bent inwardly along each edge to form grooves and adjusted to retain a 
slide which Is flrmly attached to the bottom of the follower. The locking or 
clamping device is attached to the follower on its rear eide, and when it is 
in position its lower or free end abuts on the track or guide. A spring is 
plac-ed between the upper end of the lever and the follower, and Is so adjusted 
that by pressure thereon from the lever the latter wlll be raised at its free 
end from the guide upon which It normally rests. By this opération the fol- 
lower block is released and can be easily shifted in the desired direction. At- 
tached to the rear portion of the follower and extending upwardly above the 
guide Is a plate, the upper ends of which are turned over in the form of a 
hook. The clamping plate of métal is so stamped as to produce a "forwardiy 
projecting lip upon the upper edge of which is a tongue," adapted to engage 
between the hooks and enable the lip to engage sald hooks, thus constitutlng 
an open bearing. Manifestly the aim of the inventer was to accomplish the 
construction of a clamp lever from a single pièce of métal approprlately 
stamped to form a projecting lip and tongue adjusted to engage the bearing» 
In the follower, whereby the clamp Is thrust downward upon the track plate 
coming In frictional contact with It wlthout the use of plndles, pins, or rivets. 
That the Yawman clamping plate was stamped from sheet métal In the man- 
ner described probably is unimportant, as the Invention is not predicated up- 
on the manner In whIch the form or configuration of the clamping plate 1» 
produced. The Important question for détermination is whether the open 
bearings on the follower, which made possible the engagement with the clamp, 
in combination with the other éléments specified in the daims, was a new prln- 
clple, producing a functional resuit not previously attalned. 

The défendant contends that the patent is vold, and In support of thls claim 
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has Introduced In évidence a number of exbibits. It Is not thought necessary 
to hâve reeourse to ail the patents clalmed to anticipate the patent* and only 
a fevv will be dlscussed. The prlor patents to Hnnter and Macey and the two 
exhiblt Rlcliter followers are thought to be the best références, and stress 
was placed upon them at the hearuig. It appears from such publications that 
files for card indexes with a wooden drawer, track plate or rod at the bottom 
thereof, and clamplng devlce, together wlth a follower block for malntalnlng 
the cards in position, v^ere well bnown in the art before the date of the Taw- 
man patent. In the. patent to Hijnter, Nq. 657,415, dated September 4, 1900, 
a card réceptacle is ehown having a follower bloek adapted tp .sllde on a track 
plate apd a sprlng opéra ted by a clamp adjusted to engage with the track 
plate on the top or on the underslde thereof. The clamp engages or grips the 
track plate by means of a small reeess or slot at Its lower end. I do not 
thlnk thls devlce discloses the princlple of the patent in suit, by which the 
entire f ree end of the clamp Is thrust agalnst tlie track and llfted therefroni 
when the lever is pressed agalnst the sprlng. It Is true the blndlng action 
of the lever in the Hun ter patent IS; released by pressing its upper portion 
agalnst the sprlng inserted in a reeess between the follower and the lever bar ; 
but the functlonal resuit Is due slmply to unlocking the lever at the point 
where it is eut out to engage the track. In the Macey patent the clamp lever 
extendg downward through an openlng in a métal projection, evidently not 
unllke the hook in the Yawman, patent, and contact is made with the rod! that 
passes through an aperture underneath the projecting plate. In its normal 
position the lever is tilted by sprlng action and by a downward pressure locks 
the follower upon the rod. It is shown that the blndlng action is not upon 
a flxed plate or track, as In the Yawman patent, but Is dépendent upon the 
gripping of the npper and lower edges of the rod. In this respect the prin- 
clple of opération would seem to be similar to that of the Hunter devlce. 
Moreover, the open bearlng of the Macey structure is concededly not on the 
elde toward the track, as in the patent In suit. Thls citationj in my opinion, 
does not meet the claims In controyersy. 

The prior Elchter exhiblt followers employ locking devices which do not 
corne in frietional engagement wlth the track plate. The inventer thereof pro- 
vided a séries of holes lengthwise in the track plate for engagement with a 
dog in the bottom of the lever ; the adjustment of the clamp wlth the track 
dependlng whoUy upon connection of the dog wlth one of the holes In the track 
I do not deem it necessary to dlseuss thèse exhibltg in détail, as they would 
seem to be sufflciently diffierentiated by the fact that the locking member 1b 
not thrust agalnst the track, holding the follower flrmly thereto, although the 
track plates probahly are not essentially différent from the track plate of the 
-patent In suit. Moreover, they bave no open bearings toward the track to en- 
able thrusting down the clamplng lever to engage the track. The novelty of 
the Yawman structure conslsts essentially in the adjustment of the clamplng 
plate coutlguous of the follower in such manner as to furnish open bearings, 
so that the free end of the clamp in normal position will press agalnst the 
track and hold the follower in the desired position. The claims, thus constru- 
ed, render it unnecessary to refer to any pf the other patent exhiblts intro- 
duced in évidence by the défendant. They do not embody the princlple of the 
Yawnaan patent, tbough it may be conceded that they contain separate parts 
«f the invention or methods of opération similar In part.' 

The substance of the Yawman Invention Is not fpund In prier patents; 
hence the défense of anticipation cannot prevail. Upon this point the rula 
stated by the Suprême Court In the case of Imhaeuser v. Buerk, 101 U. S. 
647, 25 II. Ed. !>45, would seem to apply: "Where the thlng patented is an en- 
tlrety, cpnsistlng pf a single device or comblnation of old éléments incapable of 
division or separate use, the respondent cannot escape the, charge of Inf rlnge- 
ment by alleging or provlng that a part of the eijtlre invention la found in 
one prlor patent, • * * and another part in anothér prior exhibit, and 
still another part In a third exhiblt, and from three or any greater number of 
such exhiblts draw the conclusion that the patentée is not the original and 
flrst inventer of the patented improvement." Accordlngly the comblnation 
of éléments described in the claims, although some or ail of them were old, 
produced a new functlonal resuit, and therefore the invalldity of the Yawman 
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patent Is not fairly establlshed. The proofa show that In a modest way the 
patentée advanced the art. He dld nbt slmply produce an advantageous form 
or configuration of the clamping plate to enable easlly assembling the parts. 
He did something more than simplifying the détails of construction. The art 
had been variously developed, and would seem to hâve excluded further In- 
vention. Tet the i>a tentée evolved a principle of construction which went a 
step beyond a mère improvement in degree, and accordingly, in my opinion, the 
patent is entitled to the protection of the patent laws. 

As to Infringement: The proofs show that the clamping plate and bearings 
employed in the device of the défendant are somewhat differently constructed 
from complainant's; but they are not essentially dlsslmllar. Each of the 
infringing exhibits has a hook on the foUower and clamping plate thrust 
against the track and a cross-bar in the clamping plate (corresponding to the 
lip in complainant's plate) engaging the lower side of the hook, a movable fol- 
lower, and spring between the foUower and the clamping plate at its upper 
end. In addition to thèse éléments the défendant employs a slide attached 
to the follower block and clamping plate, which by équivalent means engages 
the guide "having the lip lying in the hook." The open bearing or hook on the 
follower, or its équivalent, also is found in the defendant's structures. A thrust 
bearing is formed in defendant's earlier structure by engagement of the hook 
and clamping plate; the clamp belng pivoted in the bearings and held therein 
by the contact of its free end with the track plate. In defendant's later struc- 
ture, a portion of the slot which engages the hook or bent-over part of tha 
plate on the follower Is closed, and the clamping plate eannot, as In defendant's 
flrst structure and in that of complainant, be readily removed and released 
from the follower. But the frictional resuit of the claims in suit are obtalned 
in this later structure, notwithgtandlng the utilization of a single open bear- 
ing In connection with the clamp and hook In the follower plate. The altéra- 
tion is a détail of construction, and, performing as it does, the same function, 
It eannot be held to differentiate the patent in suit. The Yawman invention, 
though simply an improvement in prior files, is nevertheless of sufflclent 
breath to prohibit avoiding it by colorable imitations or by équivalent means 
which are nonessential changes in form or structure, and which do not alter 
the principle of opération. Hutter v. De Q. Bottle Stopper Co., 128 Fed, 283, 
62 C. O. A. 652 ; C'olumbia: Wire Co. v. Kokomo Steel & Wire Co., 143 Fed. 
116, 121, 74 C. C. A. 310. 

My conclusion is that the defendant's structures embody the éléments of 
the spécifie claims (4 and 5) and the broad claims (10, 11, and 12) in suit. 
A decree for an injunction and an accounting, with costs, may be entered. 



OUTLER-HAMMER MFG. CO. v. AUTOMATIC SWITCH CO. ' OF BALTI- 
MORE. 

(Circuit Court of Appeals, Second Circuit January 7, 1908.) 

No. 29. 

Patents— iNFBiNQEMENT— Automatic Electeic SwrrcH. 

The Blades patent. No. 453,032, for an automatlc electric-awlteh mechan- 
Ism, in View of the prior art eannot be construed to cover broadly ail 
switch mechanlsm In which the starter magnet is located on an independ- 
ent shunt-circuit. As so limited, held not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern EHstrict of New York. 

For opinion below, see 153 Fed. 197. 

This cause cornes hère upon appeal from a decree dismissing the 
bill in a suit for infringement of U. S. letters patent, No. 453,032, 
granted May 26, 1891, to Harry H. Blades for automatic electric- 
switch mechanlsm. 
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Keene H. Addington, Robert Lewis Ames, Seward Davis, and W. 
Clyde Jones, for appellant. 

Philip Mauro, Reeve Lewis, and C. A. L. Massie, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The patent in suit relates to an auto- 
matic switch for electric motors, commonly known in the art as an 
automatic starting box or self-starter, by means of which a shunt mo- 
tor may be started safely from rest, by merely closing the main switch, 
the self-starter so regulating the cutting in or out of résistances in 
the armature-circuit thàt the sudden application of full current at the 
main switch, which connects with the main generator circuit, will not 
operate disastrously. The régulation generally of current flow in 
any circuit by the use bf résistances was old in the art. The spéci- 
fication States that the "invention has for its object the production of 
a switch which shall operate automatically, and which shall at the 
same time guard properly the graduai introduction of current into 
the armature circuit or circuits. It is shown as connected with a 
water-tank, and designed to turn on or off at proper times the current 
of the motor used to pump water into the tank, and to do the same 
automatically as water is wasted from the tank, although of course 
it will be understood that it is applicable in any of the varions locali- 
ties where such alternate turning on and turning ofï of the current is 
required. It is also equally applicable where the switch-lever is oper- 
ated by hand to turn ofï or turn on thé current, and in that event 
serves to govern the graduai admission of current into the armature- 
circuits regardless of how quickly the operator, may move the hand- 
lever." So far as the automatic régulation of the switch to generator 
circuit by the action of water in a tank is concerned, the device is 
covered only in claims 3 and 4, infringement of which is not charged. 

Generally speaking,, the mechanism which governs the graduai ad- 
mission of current into the armature-circuit consists of a contact 
arm or switch-lever in that circuit, which sweeps over a succession 
q£ terminais governing résistances, thus damming up or letting- loose 
the flow of current in the armature-circuit. That contact arm is set 
in motion, through certain connections by the armature of an elec- 
tric magnat (or magnets), which armature moves towards or from 
the magnet as the latter is energized or de-energized. A dash-pot 
acts as retarding mechanism to retard the movement of the contact 
arm; and a spring restores parts to position. Current passes to the 
magnet when the main switch is closed and current brought in from 
the main (generator) circuit ; when that switch is opened and the cur- 
rent from generator eut ofï the magnet is de-energized and the parts 
return to normal position— slowly, by reason of the motor acting mo- 
mentarily as a generator while it is running down. 

It will not be necessary to set forth in détail the several parts of the 
Blades mechanism nor to discuss their action. There are old devices in- 
cluded in the structure; there are différences of form in defendant's 
device. It is understood that complainants concède that there is no in- 
fringement unless the claims relied upon can be so interpreted as to 
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cover broadly a regulating or self-starting mechanisni of the gênerai 
character shown in the patent (and, indeed, in the earher art) when 
the magnet whose energizing and de-energizing is the automatic in- 
spiration of such mechanism is located on an independent shunt-circuit 
between the terminais of the motor. If we are in error in assuming 
that so much is "conceded," there need be no motion for reargument, 
because we are satisfied that the prior art nécessitâtes such a concession. 
The detailed parts of defendant's mechanism more closely resemble 
the detailed parts of Fig. 4 of the Whittingham prior patent (415,481', 
November 19, 1889) than they do anything showh or described in 
the patent in suit ; and complainant undertakes to show invention 
over such prior patent solely by insisting that in Whittingham the 
self-starter magnet was located either in the field circuit in the arma- 
ture-circuit, or in a circuit which had an independent source of sup- 
ply, while Blades' self-starter is located in an independent shunt-cir- 
cuit. In this particular suit complainant would accomplish nothing 
by establishing inventive novelty merely in the structural détails of 
the précise mechanism employed, because defendant's structural dé- 
tails are différent. The mère mechanism may or may not be patent- 
able; on that we express no opinion, because in view of the différ- 
ences in defendant's mechanism that would be an académie question 
hère. 
The three claims relied upon are : 

"1. An automatic switch mechanism for an electrlc motor, the same con- 
slsting of a switch governing the admission of current to the motor, an electro- 
magnet on an Independent shunt-circuit, an automatic switch-lever on the 
armature-circuit, a séries of résistances wlth thelr terminais arrangea to 
successively engage the sald swltch-lever, and a dash-pot to retard the mo- 
tion of the lever, said lever aetuated by the armature of the sald electro- 
magnet, substantially as and for the purposes described. 

"2. An automatic switch mechanism for an electrlc motor, the same con- 
sistlng of a switch for admitting current to the motor, an electro-magnet on 
an Independent shunt-circuit, an automatic switch-lever in the armature-cir- 
cuit, a séries of resistance-terminals in contact wlth which sald automatic 
switch Is adapted to traverse, an armature to sald electro-magnet adapted to 
operate said automatic switch, a. dash-pot adapted to retard the motion of 
the automatic switch, and a spring or springs for restoring the automatic 
switch to Its initial position when the current is eut off from the machine, 
substantially as described." 

"5. The combination wlth a shunt-wound electrli; motor on a constant- 
potential circuit, of a magnet on an Independent shunt-clrcult between the ter- 
minais of the motor, a switch adapted to open and close the armature-circuit, 
said switch arrangea to be held in its closed position by the magnetism of 
the sald magnet, and means for automatlcally retractlng the sald switch to 
Its initial position when the magnet is de-energlzed by the cessations of the 
current, substantially as described." 

Claim 2 diflfers from claim 1 by the addition of the "spring or springs 
for restoring." Claim 5 includes hand-starters. 

When application was filed in the Patent Office (September 19, 
1890), the phrase "an independent shunt-circuit" in claim 1 read 
"the main circuit through which current is shunted." Defendant's 
counsel insist that this indicated that at that time Blades had no idea 
of locating the starting magnet on an independent shunt-circuit, and 
in their brief reiterate the stàtement that he originally claimed lo^a- 
159 F.— 29 
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tion "on the main circuit." That is error; what Blades wrote in 
original clairti 1 was "on the main circuit through which current is 
shunted." That phrase would not accurately deseribe the main (gen- 
èrator) circuit, becauSe no current is shunted: through it; it would 
fairly deseribe the wires of the circuit which led from the main 
switch because through them current shunted from the main (gen- 
erator) circuit flows. • Moreover, before the Patent Office took any 
action Blades' attorneys wrote to it (October, 1,^1890) inserting claim 
5, and stating that Blades was already patentée of patent 418,678 of 
January 7, 1890 (for a hand-starter) ; that in that patent he claimed 
a iswitch held in closed position by a magnet on the field circuit ; that 
he has "now found that he can get as good resuit when the magnet 
is on an independent shunt from the main circuit. He therefore 
wishes to protect himself in this other manner of locating the magnet, 
henee the additional claim." The drawings and spécification re- 
mained unchanged from start to finish. Fig. 1 shows détails of 
mechanism with no suggestion as to, wiring; Fig. 2 is "a diagram- 
matic view to illustrate the opération of the said switch"; it is ap- 
parent from tracing the circuits shown thereon that there are three, 
including field, armature, and starting magnet, respectively. There 
are several statements in the patent which show plainly that Blades 
intended to use three circuits — "the circuits of the fields and arma- 
tures and the circuit of the electro-magnets qf the switch." There 
can be no possible doubt that he shows in his patent a starter-magnet 
on independent shunt-circuit, nor that he showed a like location for 
siuch magnet when he filed his application. Whether the locating 
of the starter magnet on such : circuit, however, constituted patent- 
able invention in view of the prior state of the art is another question. 
The lines of wire which conduct electricity from the main supply 
or generator circuit to the motor where that electricity is to be used 
are generally ref erred to as the main circuit of the motor. Diagram- 
matically they may be represented;as two parallel linés between which 
the diffèrent parts of the tnotor and its adjuncts (if any) are situ- 
ated. When such parts are connected in séries, there will be but a 
single line of circuit between the two parallels; if the motor be 
what is known as a "shtlnt motor" there will be two such lines, one 
supplying the field and the other supplying the armature. Diagram- 
matically thèse are representèd as two rungs of a ladder of which 
the two parallel lines of the main circuit are the sides. It has long 
been the common knowledge of the ordinary electrical workman 
that if he wished to put additional electrical devices between the 
parallels he could either connect them up in séries with the elec- 
trical device on one or the other rung, or could insert one or more 
additional rungs on which to place them. Such additional ;;rùng 
would be called an "independent shunt-circuit. Combinations for 
régulating the cutting in and oùt of résistances in the armature- 
circuit by the energizing and de-energizing of an electro-magnet 
were old in the art. Therei were mechànical différences between 
thèse combinations, and several of them were patented. Such com- 
binations are known generally as "starting boxes" and may be di- 
vided into two classes "hand-starters" and "self-starters." Much 
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is made in argument oi this division; much is said of the "self-starter 
art" as distinguished from the "hand-starter art." But if they can 
fairly be considered as two arts — and it is difficult to accept that 
proposition — such two arts are clearly analogous. It would be stretch- 
ing tlie doctrine of "spécial art" altogether too far tb hold that the 
electrical mechanic or engineer who is trying to devise improve- 
ments in self-starters is not to be charged with knowledge of vi^hat 
has been done in the way of impi-ovement on hand-starters. It is 
significant o£ the close relations between both kinds of starter that 
the patentée, Blades himself, asked for and secured a claim (No. 5) 
which includes both hand-starters and self-starters, and was drawn 
and inserted as an amendment for the express pUrpose of including 
them. 

Reverting now to the time when Blades applied for his patent, we 
find that it vifas common knowledge in the gênerai electrical motor 
art to put additional electrical devices either on one of the rungs al- 
ready in use, or upon a new, separate, and independent rung. In set- 
ting up starting boxes for shunt motors and generally in regulating 
motors and generators the art prior to Blades had not confined itself 
to any one location for the controlling or regulating electro-magnet. 

In Fig. 3 of Whittingham (415,487) it had been shown on an in- 
dependent circuit which either drew its current directly from the 
generator circuit, or was supplied from some outside source, such as 
a storage battery or additional generator. In other devices it had 
been placed on the field circuit, on the armature-circuit, and on an in- 
dependent "across-the-line" connection or shunt. Apparently each 
location had its advantages and its disadvantages, and the designer 
of each particular combination of detailed parts placed it wherever 
he thought best. It was a question of wiring, it being désirable to 
locate the magnet in such a place in the system as to call for the 
least amount of extra wiring and to avoid interférence with the func- 
tions of the other members of the system. Before Blades it had been 
located, either in practice or in published patents, in every conceivable 
location. Under thèse circumstances, can Blades, by contriving a 
combination of mechanical parts which will work most efficiently when 
wired so as to place the switching magnet on a third rung, take out 
a claim which will cover defendant's combination of mechanical parts 
— somewhat différent from Blades' and precisely , shown in ,a patent 
prior to Blades' (Whittingham, 415, 487) — merely because défendant, 
out of the choice which the prior art afiforded, elects.to wire his com- 
bination so as to place the magnet on the third rung? Defendant's 
expert and counsel concède that cases might arise in which the choice 
of a location for a particular magnet would in volve, not merely the 
judgment of the skilled electrical engineer, but the exercise of the 
faculty of invention. But where ail locations had already been sug- 
gested it will require strong évidence to warrant the issue of what 
would be in efïect a pioneçr patent. 

In a very long and highly. detailed discussion complainant's ex- 
perts undertake to support the claim to a broad patent upon the the- 
ory that the sélection of location on an independent shunt-circuit 
solved a troublesome problem, and is far removed from everything 
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in the prior art, "by the ; width of the broad gulf between f ailure and 
success." We hâve the portrayal of an art without an efficient self- 
starter, man after man skilled in the art suggests the trying of some, 
pai^tÏGular location to overcome existing diffieulties, but the adoption 
of each new location créâtes diffieulties greater than those overcome. 
For years skillful electrical engineers struggle with the problem 
where to locate the magnet so that known disadvantages may be elim- 
inated; but ail are baffied unti: Blades discloses to the world that by 
placing the magnet on independent shunt, so many diffieulties are re- 
moved that practical success is secured; and, thereupon recognizing 
its great merit, the art seizes upon Blades' improvement and devices, 
with the idéal location he has pointed out, achieve a commercial suc- 
cess that practically displaces ail other self-starters. If this were an: 
accurate history of the progress of development in that art, it is cer- 
tainly : strange that it should hâve passed without leaving any trace 
of its events in the literature of the art. Nowhere is there anything 
to show that the problem of location was one which occupied the 
attention of those skilled in the art, or indeed that there was any such 
problem. From beginning to end of Blades' patent there is no state- 
ment, no suggestion, nçi hint or intimation that location was a baf- 
fling problem; that the use of this, that, or the other location was 
unsatisfactory in resuit, that by selecting the independent shunt such 
problem would be solved. He came into the patent office with appli- 
cation for an "improvement in automatic switch mechanism," his 
spécification sets forth his mechanism in careful détail, but calls no 
attention ,to what is now claimed to be the great discovery — loca- 
tion on independent shunt. It is true, as was stated above, that there 
are a few statements in the patent from which and a careful study of 
Fig. 2 it may fairly be inferred that he did place his electro-magnet 
on independent shunt; but when, upon criticism by the Patent Office 
that his first two claims wère obscure, he made location "on an inde- 
pendent shunt-circuit" an élément of thèse claims, he writes to the 
Office: 

' "Applicant reserves the rlght to claira In a separale application slmllar 
mechanism In which the armature of the electro-magnet actuates the switch 
lever where the electro-magnet is [in] the fleld circuit" 

It is inconceivable that the applicant who could make this réserva- 
tion for a field circuit was the man who had just discovered that the 
solution of ail diffieulties was to be found, not in mère mechanism, 
but in location on independent shunt. We find nothing in the record 
to satisfy us that Blades knew anything about the location problem of 
which the experts hâve so much to say, or disclosed any solution of it 
to the world. Moreover, there is no persuasive évidence that the art 
hailed Blades as the solver of any such problem, and, by adopting 
his combination of parts in préférence to earlier ones, accorded to 
it commercial success. Since Blades', self-starters hâve the starting 
magnet located on independent shunt, but except some half dozen or 
so they ail hâve the additional élément of a high résistance which can 
be eut in and out of circuit with the starting magnet, which was the 
invention covered in the second Whittingham patent (subséquent to 
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Blades) passed upon by Judge Townsend in Automatic Switch Co. v. 
Cutler-Hammer Co. (C. C.) 139 Fed. 870, and the introduction _of 
which makes it essential to locate both magnet and _ résistance on in- 
aependent shunt. Upon tlie whole case we are satisfied that Blades 
disclosed nothing which would entitle him to hold the self-starter art 
tributary to his patent whenever it uses the magnet of a self-starter on 
a third independent shunt. 
The decree of the Circuit Court is afErmed, with costs. 
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(Circuit Court of Appeals, Second Circuit. January 7, 1908. On Rehearing, 

February 7, 1908.) 

No. 81. 

Patents— Invention— Peocess and Appaeatus fok Teeating Sewage. 

Tlie Cameron, Commin and Martin patent No. 634,423, for a process of 
and apparatus for treating sewage as to tlie process daims, the essential 
feature of which is the securing of the separate and successive action of 
anaërobes and aërobes on the organic matter of the solids in a flowing 
current of sewage by secluding It before its passage into the aërating tanks 
In a septic tank, where It is excluded from light, air, and agitation until 
by the anaërobic action generated thereia ail organic matter is dis- 
solved and the entire current liquefied, was net antlcipated and discloses 
patentable invention in the discovery and utilization of a process of na- 
ture for a praetlcal purpose. The apparatus elaims, which cover the con- 
struction and arrangement of the séries of tanks, disclose nothing broad- 
ly new and are void for lack of novelty. The process daims also held 
Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the United 
States Circuit Court, Northern District of New York, dismissing a 
bill for infringement of United States patent No. 634,423, granted 
October 3, 1899 (on application filed March 15, 189r), to Donald 
Cameron and others for "Process of and Apparatus for Treating Sew- 
age." The opinion of the Circuit Court is found in 151 Fed. 342. 

Gifford & Bull (Livingston Gifïord, of counsel), for appellant. 
J. J. Healey, Jr. (C, L,. Sturtevant and Ephraim Banning, of coun- 
sel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The opinion below has quoted at great 
length from the spécifications. Since it may fairly be assumed that 
no one is likely to read this opinion without also examining that of the 
Circuit Court, those voluminous excerpts need not be repeated hère, 
although in the progress of this discussion it may be necessary to 
quote many passages from such spécifications. There are two groupa 
of elaims — those for a process, and those for an apparatus. The sub- 
ject of discussion may be best introduced by reciting the five process 
elaims which are relied upon as follows: 



454 150 FEDERAL REPORTER. 

"(1) The process of purlfying sewage, which conslsts in subjectlng the sewage 
under exclusion of air, of light and of agitation to the action of anaëroblc 
bacteria until the whole mass of soUd organic matter eontalned thereln be- 
coinesllquefled, and then subjectlng the liquid effluent to air and light. 

"(2) The process of liquefying the sqlîd matter eontalned in sewage, whicb 
conslsts in secluding a pool of sewkgô îhavlng a nondisturbing Inflow and out- 
flpw, from light, air, and agitatlf>n until a mass or mlcro-organjsms bas been. 
developed of a character and quantlty suffleient to Uauefy the solid matter of 
the flowing sewage, the Inflow serving to sustaln the micro-organisms, apd 
then subjectlng said pool under eieluslori of light and air and under a non- 
disturbing inflow and outflow to the liquefylng action of the so-cultivated mi- 
cro-organisms until the solid organic matter eontalned In the flowing sewage is 
dlssolved. 

"(3) The process of liquefylng the solid matter eontalned In sewage, which 
conslsts in secluding a pool of sewage havlng a nondisturbing inflow and out- 
flow, from light, air and agitation until a mass of micro-organisms has been 
developed of a character and quantlty sufficient to liquefy the solid matter 
of the flowing sewage, the Inflow serving to sustaln the micro-organisms, then 
subjectlng said pool under a nondisturbing Inflow and outflow and uuder ex- 
clusion of light and air to the liquefylng action of the so-cultivated micro- 
organisms until the solid organic matter eontalned In the flowing sewage 19 
dlssolved, and then subjecting the liquid overflow to an aërating opération. 

"(4) The process of liquefylng the solid matter eontalned In sewage, which 
conslsts in secluding a pool of sewage having a nondisturbing Inflow and out- 
flow from light, air and agitation until a mass of mlcro-organlsms has been 
developed of a character and quantlty sflflicient to Ilquefy the solid matter of 
the flowing sewage, the Inflow serving to sustaln the micro-organisms, then sub- 
jectlng said pool under a nondisturbing Inflow and outflow and uuder exclusion 
of light and air to the liquefylng action of the so-cultivated micro-organisms 
until the solid organic matter contained in the flowing sewage is dissolved, 
then subjecting the llquld outflow to an aërating opération, and then to a 
fllterlng opération." 

"(21) The process of liquefylng the solid matter eontalned In sewage, which 
conslsts in secluding a pool of sewage having a nondisturbing inflow and out- 
flow from light, air and agitation until a thick seum is formed on the surface 
thereof and a mass of mlcro-organlsms has been developed of a character and 
quantlty sufficient to liquefy the solid matter of the flowing sewage, the in- 
flow serving to sustaln the micro-organisms, and then subjectlng said pool 
under the cover of said scum and under a nondisturbing Inflow and outflow to 
the liquefylng action of the so-cultivated micro-organisms until ail the solid 
matter eontalned in the flowing sewage is dlssolved." 

The apparâtus for carrying on this process consists of a tank con- 
structed of any suitable material, such as cement-concrete, shallow în. 
comparison with its other dimensions, and in which the "pool of sew- 
age" js located. It may be provided with an air-tight cover, for tem- 
porary use only, because af ter the tank has been in opération for two 
or three days a peculiar broxyn scum begins to forin at the top and 
eventually becomes two or three inchès thick and serves as an air-tight 
cover for the sewage. The pool which is secluded in the tank is secur- 
ed against disturbance from inflow or outflow by having inlet and 
outlet so located and constructed that the sewage will flow through 
in a quiet rnanner. From the tank the effluent passes .into an aêrator, 
where it is exposed to the action of the air and afterwards passes on 
to an ordinary filter bed. By référence to the claims it will be per- 
ceîved thkt the second and twenty-first cover only so much of the pro- 
cess as takes place in the secluded pool, the first and third cover also 
the aërating opération, and the fourth adds the fijial filtering opération. 

To a proper understanding ofwhat the' patent shows, it will be nec- 
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essary to postulate certain définitions. Anaërobes are bacteria (micro- 
organisms) that are killed by air; they can neither ad, multiply, nor 
even exist in contact with free oxygen. They are also called the 
germs of putréfaction. Aërobes are bacteria that die without air or 
oxygen. They are also called the germs of pxidation or of nitrifica- 
tion, and their action is often called décomposition or fermentation. 
That both thèse familles of bacteria are potent in breaking up the solid 
parts of sewage matter was a fact long known to those skilled in the 
art. The patentée introduced a new word to the art — -"septic"; he 
calls his tank a septic tank. Defendant's expert concèdes that the 
term was first used by Cameron, and applied to the tank which he 
constructed and put in opération at Exeter, England. However this 
word may hâve been used subsequently by others, it should, in con- 
struing this patent, be given the meaning which the patentée gave 
to it. Examination of the spécification and claims shows that the 
définition contained in complainant's brief is in accord with them. 
Septic action is the action of a colony of anaërobes preventing the ac- 
cumulation of solids, unhampered by the présence of aërobes or oxy- 
gen or agitation. The septic tank is the home and workshop of such 
anaërobic colony, and its structural characteristic, as distinguished 
from other tanks, includes the roof of septic scum which is built by 
the anaërobes over the sewage current and remains as a permanent 
part of the tank. 

The essential features of Camefon's process are thèse: He secures 
separate and successive action of anaërobes and aërobes on the organic 
matter of the solids in the flowing current of sewage. He first sets 
the anaërobes to work under such conditions that whatever aërobes 
were présent in the flowing current as it enters the anaërobes' work- 
shop are quickly destroyed, because without air or oxygen they cannot 
live, and at the outflow end of his septic tank there is absolùtely none ; 
tests mark free oxygen as zéro. He cultivâtes this colony of anaë- 
robes under conditions most favorable for their growth and activity, 
eliminating light, air, and agitation while the slowly moving current 
is exposed to their activities. There is sdme oxygen présent when the 
sewage flows in, although it has ail disappeared before it flows out ; 
and the current is not completely at rest, it flows in a quiet manner — 
were it stagnant, the desired bacterial action woùld be disturbed and 
retarded. But there is a substantial absence from the current of oxy- 
gen and agitation. A curions resuit of setting the anaërobes to work 
under such conditions, after the septic scum has formed, is pointed out 
in the spécifications. "The micro-organisms increase at a fabiilous 
rate, being fed by the incoming solid matter of the sewage until a mass 
of bacteria is developed sufficient to liquefy substantially ail the solid 
organic matter contained in the sewage passing through the pool: 
* * * and the outflow is in the f orm of a liquid without solid par- 
ticles of sewage * * * The liquefied sewage as it leaves the sep- 
tic pool has a slight odor, * * * and to relieve it of this slight 
odor it is subjected to an aërating opération." It is contended by the 
complaina,nt that such effluent is peculiarly adapted for further treat- 
ment on à filter bed. 
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'Thus- treated, the colony of bacteria is continually recruited f rom in- 
ccyfning solid matter, maintaining such numbers as are sufficient at ail 
times quickly to trânslorm the sewage solids and the wastes of bac- 
terial energy into a liquid effluent. This action is thus described by 
one of defendant's experts : 

"In my opinion from six to eight weeks is required in whicli tlie liquefying 
action will be established to the extent of creating an equilibrium beyond wliicli 
tlie: soiids will not aecumulate on tlie bottom of the tank or on the top thereof ; 
* * '• . an equilibrium between the accumulated solids In the tank plus those 
being constantly added thereto by the inflow of the sewage, and the bacterial 
activities whereby further accumulations are prevented." 

Moreover, as the patentée states, "by this invention crude sewage 
can be treated for long periods without practically any sludge at ail 
forming in the tank." In the plant at Saratoga, which treats sewage 
bythe process above described— infringement of thèse process claims 
is not denied in defendant's brief — "the tanks hâve never been emptied 
since they were put in service July, 1903, a period of 2% years, and 
no solid matter has been taken from them." In conséquence this equi- 
librium between the solids and the solid-destroyers, when once estab- 
lished, need not be disturbed, it will continue indefinitely. Having 
passed his sewage through the secluded pool, where it was exposed 
to anaërobic action only, it is arëated and then subjected to aérobic 
action. ; - 

It is this method of dividing the process which complainant claims 
to be novel, Of its essential features the experts for complainant point 
out that separate action is neçessary because the anaèrobes cannot suc- 
cessfuUy act in conjunction with the aèrobes, which are inimical to 
their multiplication and even existence; that successive action is nec- 
essary because the anaèrobes prépare the organic matter for succeed- 
ing purification by the aèrobes ; that the flowing current is essential, 
because, it makes a continuons process, takes the matter ou,t of the way 
of the anaèrobes as fast as they are through with it, and prevents the 
formation of toxins which would impair the value of the anaërobic 
groduct for the purifying action of aërobes. That the process possess- 
es utility is beyond dispute; it éliminâtes the problem of removing 
"sludge," the solid matter which accumulâtes in the bottom of some 
sewage tanks and the disposition of which is often troublesome. More- 
over, the défendant uses it and thus practically concèdes that it is use- 
ful. 

The process which bas been described is the process which the pat- 
ent ' indicates. The trial judge, however, reached the conclusion that 
the statements of the patent constituted a misdescription. He says : 

"The patentée déclares: 'ïhe invention consists in certain methods of 
developing in a flowing current of sewage bacteria capable of dissolving the 
mass of solid organic matter coritalned therein, and of subsequently utilizing 
the so-developed bacteria in liquefying the mass of organic matter contained in 
the flowing current.' H this means what it says, nothing of the kind la 
donc. The bacteria or micro-organisms are not developed in the flowing cur- 
rent of sewage, and cannot be eflfectually. They are developed in that part 
of the sewage which is at rest and which has been brought to a 'standstill,' 
secluded in a pool, and which must remain at a 'standstill' below the flowing 
current until the bacteria are developed and hâve actually liquefied it." 
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In onr opinion this is errer, and we believe the trial judge was mis- 
led by a diagram introduced by the complainant and made quite proin- 
inent in the argument. It gave us a misconception of the so-called 
"septic action" until in the course of the hearing it was corrected by 
counsel. It is an illustrative diagram showing the Cameron tank, 
shallow in comparison with its other dimensions, with inlet and out- 
let arranged se as to avoid agitation ; arrows at inlet and outlet mark 
the direction of the flowing current. It displays shaded portions at 
top and bottom of the contents of the tank, representing the surface 
scum and the deposit. Such shaded portions occupy more than one- 
half the entire depth, and are of about equal thickness at top and bot- 
tom. This is wrong, because the évidence shows that the total solids, 
when condition of equilibrium is established, vary between 30 per cent, 
and 25 per cent, of the total depth, and the scum is only a few inches 
in thickness ; the total depth being about 8 feet. The diagram further 
displays a succession of wavy lines from top and bottom towards the 
center, each terminating in an arrowhead before reaching the center; 
they would seem to indicate the existence of a neutral zone of flowing 
current between them, in which whatever action the arrowheaded lines 
indicate does not take place. The condition of things indicated by this 
illustrative diagram is in accord with Judge Ray's description above 
quoted, but is not in accord with the testimony. The évidence as to 
what takes place in the septic tank of the patent is exceptionally per- 
suasive. It appears that, when Cameron announced his process to the 
world and built his tank at Exeter to put it in practice, he at once chal- 
lenged the attention of the art. Sewage experts in England and else- 
where discussed his contribution as a startlingly novel one, and some 
of them came to Exeter to study its workings. In order to facilitate 
such study a glass inspection chamber was constructed in the tank, 
wherein an observer might place himself, and, through its transparent 
walls with the aid of a lamp, study the process which was going on. 
One of complainant's experts made observations from such chamber, 
and has testified to what he saw. Without indicating spécifie quota- 
tions, it may be stated that the conditions within the septic tank are as 
follows : The deposit consists of a black peaty matter apparently solid 
at the bottom, but gradually merging to a lighter or more mushy or 
frothy consistency on the upper strata. The upper surface of the 
scum is a brown leathery substance, immediately underneath it some- 
what resembles axle grease, grading ofï to a mushy substance beneath. 
The current flowing between the sludge (deposit) and the scum con- 
sists of an already liquid portion in which are suspended particles of 
organic matter which because of their spécifie gravity remain sus- 
pended in the liquid and flow therewith. In this liquid portion also 
are particles which are detached by the anaërobic action from the float- 
ing or settled solids, and which particles cross the liquid in an inter- 
change from top to bottom, and from bottom to top. The arrowheads 
m the illustrative, diagram indicated thèse particles, but did not show 
them Crossing the liquid. This interchange is constantly going on, each 
particle flowing a certain distance with the current at each crossing, 
each particle being more finely divi4ed at each successive crossing un- 
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til it is finally merged in the liquid. The expert who had occupied the 
inspection chamber thus sums up the contention of complainant : 

"Every particle of solid organic inatter suspended in the liquid current of 
the septic tank finds Itself elosely surrounded by auaërobes already cultivated 
in the scum and sédiment and completely at their mercy, because every other 
influence Is excluded by the 'exclusion of light, air, and agitation' which the 
patent so frequently repeats. Its liquéfaction, therefore, does net hâve to 
wait for the cultlvatiou of anaërobes, but commences immedlately and pro- 
ceeds with great rapidity. Aftervyards the liquefled particles find the aiirobes 
ail ready for them in the filter, where they in turn hâve fuH sway and oxidisse 
and nitrify them, thus completing the purification. The complète séparation 
of the anaërobie and aérobic actions is still further emphasized in the Cameron 
process by interposing between them the àëratlng opération, the action of 
which is to eliminate ail the remaining traces of the anaërobie opération in the 
septic tank v?hlch might interfère with the aërobes." 

It is not riecessary to cite the évidence which complainant's cpunsel 
has collated to show that the action which takes place in the septic 
tank — "the workshop of the anaërobes"' — is correctly set forth in the 
patent. One of defendant's experts, not incidentally, but in a carefully 
phrased answer to a spécifie question, says : 

"I believe further that the action, [anaërobie] which, as I bave stated nearly 
always in my opinion, has already begun before the solids hâve reached the 
tank, is continued in every portion of the tank, both in the surface scum and 
the bottom deposit and in the liquid contents." 

Our attention has been called to nothing in the record which con- 
troverts or qualifies this admission in any way, and it must be accepted 
as true. 

The question of anticipation is greatly simplified by a clear under- 
standing of precisely what the Cameron process is. The crux of tlie 
question is stated in complainant's brief as follows : 

"In ail processes of the prior art the aérobic or oxidlzing action was continu- 
ous from the time the matter left the house as house vvaste until the end of its 
purification as sewage. Cameron's separate anaërobie colony was the first 
break that was ever made in such aërobic action." 

It is not disputed that anaërobie action was présent to- a greater or 
less extent in prior processes, but it is contended that Cameron was ab- 
splutely the first to instruct the art that the problem of removing sludge 
could be practically eliminated (irrespective of securing othei" advan- 
tages) by providing the anaërobes with a workshop in which they might 
act upon the solid contents of the flowing current, unhampered by the 
présence of air, oxygen, agitation, or aërobes. With the question so 
elosely limited, the burden of comparing prior patents and publications 
with the Cameron process is materially reduced. 

The process which, apparently, has been most relied on as an an- 
ticipation is that of Louis Mouras, who took out a French patent Sep- 
tember 23, 1881 (No. 144,904), an English patent (in the name of W. 
R. Lake), No. 5,391 of 1881, and a patent in tliis country November 28, 
1882 (No. 268,130). A study of thèse patents disclOses what it was that 
Mouras contributed to the art. He did not undèrtake to treat the sew- 
age of a System of sewers at the purification end, but to provide at 
each individual building a cesspool or scavenger for preparing the 
house waste before it passes on t6 the sewer. His tank or scavenger 
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might be of ariy form or any kind of material, its inlet and outlet 
pipes are tô be, located below the surface of its contents, and the tank 
hermetically closed so that the outer air cannot enter the tank. The 
tank does net begin to operate until it is completely full of water. If, 
then, there is let in through the receiving pipe any volume whatever 
of water or fèces, immediately an equal volume of water is expelled 
by the discharge pipe ; the "discharge pipe never passes anything but 
turbid water, holding in dissolution [in the English and American 
patents the phrase is 'holding in suspension or solution'] a certain 
quantity of matter coming from the décomposition and disaggregation 
of matter going on at the bottom of the tank." By flushing the tank, 
as pointed out in a later quotation, it is cleansed without having ren 
course to the ttsual means of cleansing. Mouras says nothing about 
any bacterial action, but undoubtedly there was in his tank, as in ail 
sewage tanks, some anaërobic action going on. That he made no 
provision, however, for securing conditions favorable to the action of 
the anaërobes, nor for separating their field of action from that of the 
aërobes is manifest from the directions he gives as to opération' — 
directions wholly incompatible with the exclusion of oxygen and of agi- 
tation upon which Cameron insists. He says : 

"For the proper working of the apparatus It is expédient to discharge into 
the receiving pipe, as much as possible, raimvater and dishwater — in short, ail 
water that can be dlsposed of — in order to facilitate in the tank the décomposi- 
tion and disaggregation of fèces and ail other deeomposable matters which 
may chance to be there. * * * It will hai)pen even in heavy showers that 
the current oceasioned by the falling water will produce an eddy which wlll 
make itself felt at a great depth in the tank, and which will expel from It, by 
the discharge canal, a great quantity of matter in dissolution, so that the 
cleansing of the tank will be accomplished up to the height of the eddy. [Mani- 
festly this Is a macerating process.] BTurthermore, if the shower lasts a cer- 
tain time, nothing but clear water wlll come out of the discharge pipe." 

The tank has been simply flushed out. The promotion of this agi- 
tation and formation of eddies is facilitated by Mouras' directions to 
bring in the inlet pipe perpendicularly, Whether or not the object of 
this copions supply of water was to supply oxygen, such undoubtedly 
was its eflfect. It is not disputed that fresh water brings with it free 
oxygen. "Dilution," says one of defendant's experts, "consists in 
bringing the sewage into contact with a sufficient quantity of fresh 
water so that the dissolved oxygen which such water always contains 
can promote bacterial action. * * * Up to a certain point, with 
an admixture of fresh water enough dissolved oxygen is available for 
the purpose." Elsewhere he says "aérobic fermentation will take place 
in sewage to the exclusion of anaërobic so long as the supply of oxygen 
is présent." As we hâve seen, the only bacterial action which oxygen 
promotes is that of the aërobes ; to the anaërobes it is a handicap and, 
in sufficient quantities, fatal. That oxygen is présent in the Mouras 
tank is further shown by actual tests of tanks built, as défendant ad- 
mits, according to the teachings of his patent ; at their outlets it was 
found in large ahd varying quantities, while at the outlet of the Sara- 
toga plant, built according to Cameron's teachings, there was none. 
The cesspool, therefore, described in the Mouras' patents difïers mate- 
rially from that described by Cameron, since it discloses no workshop 
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for anaêrobes separated from the aêrobes, and maintained in an- 
aërobk condition by the careful exclusion of oxygen and agitation. 

Besides the three patents above cited, there is a mass of Mouras lit- 
erature in the record, consisting of the observations of text-book writ- 
ers and newspaper men upon his apparatus and process. The articles 
most relied upon in argument are those published in a periodical call- 
ed l^'Cosmos" by a French abbé, one F, Moigno, who describes hiniself 
as "one of the common herd," quotes from Deuteronomy and two of 
the Evangelists, and announces the invention of M. Mouras as "a com- 
plété solution of the problem, which for centuries had been an insolent 
menace huried in the face of ail humanity." He conjectures that "in 
the heart of the scavenger, the great agent of dissolution, of liquéfac- 
tion, would be hydrosulphate of ammonia or one of its congeners" ; 
or "may it not be the vibriones or anaërobic bacteria which are destroy- 
ed by oxygen, and which manifest their destructive activity only in ves- 
sels from which the air is excluded?" Of ail thèse publications it is 
sufficient to say that, so far as they correctly describe the process which 
Mouras indicated, they point out only a tank in which aérobic action 
takes place, accompanied in some measure, in the deeper parts of the 
pool, by anaërobic action. So far as they contain suggestions, which 
Mouras did not indicate, they are (in the language of the Suprême 
Court in Seymour v. Osborne, 11 Wall. 555, 15 L. Ed. 557) "mère 
vague and gênerai représentations * * * [not] sufRcient to enable 
those skilled in the art or science to understand the nature and opéra- 
tion of the invention and to carry it into practical use." We find in 
them nothing to indicate that by changing Mouras' inlet so as to avoid 
agitation, by eliminating his large influx of fresh water with the eddies 
and the oxygen which it brought, one could establish a separate work- 
shop for the anaêrobes, and by that change modify the Mouras' process 
with bénéficiai results. None of them présent "an account of a com- 
plète and operative invention capable of being put into practical opéra- 
tion" by establishing purely anaërobic conditions in a septic tank ànd 
maintaining them till an equilibrium was established which would per- 
mit £^n indefinite rétention of the solids. Nor is this conclusion the 
mer; inference of one unskilled in the art. This Mouras literature was 
publislied in the early 80's, but no septic tank such as Cameron de-- 
scribes was built until his first expérimental structure was set up at 
JExeter in 1895. 

Thé tiext référence is to the patents and work of Scott-Moncrief 
and of Dibdin, which, as complainants admit, are the nearest approach 
in : principle to Cameron's, beçause they contemplated utilizing anaê- 
robes, and announced that "there is no need for the same amount of 
oxygen as has hitherto been believed to be necessary." But they feil 
short of Cameron's process, since they did not, provide for having the 
anaêrobes cultivated and worked separately from aèrobes, oxygen, and 
agitation. Two quotatjons from the Scott-Moncrief United States pat- 
ent (530,622) are sufficient to demonstrate this , statement. "Sludge 
or deposit (which merely represents that portion of the organic mat- 
ter which the organisms, hâve not hâd time to liquefy) * , * * may 
be rémoved from the cônceritrating coiîipattment B when required by, 
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simply opening the penstock and raking dut or flushing." The agita- 
tion resulting from such an opération 'would destroy the septic condi- 
tions, which it takes weeks under the Cameron process to produCe, and 
which if left undisturbed would continue indefinitely. "In order to pro- 
vide for the * * * aération of the filtering material without stop- 
ping the continuity of the treatment * * * j provide a pumping 
apparatus as shown at R * * * for forcing air into the Hquid con- 
tents of the filter at work, * * * so as to supply oxygen to the 
organisnis when necessary or advisable." Dibdin, in his Report to 
the London County Council, says: "Firstly, the organisms must be 
supplied with plenty of air." But it is the distinctive teaching of the 
Cameron process that anaërobic conditions must be maintained in his 
septic tank, and, since oxygen is fatal to anaërobes, he states in his 
patent that "it is of the utmost importance that means be provided for 
preventing contact with the air," while every one of his process clainis 
include a pool secluded from air. . : 

The next référence is to a German patent to Muller (9,7^3 of 1878). 
His process is mainly intended for disembarrassing beet-sugar works 
from liquid waste ; he says it may with slight modification be applied 
even to the treatment of household slops in towns, The only passage 
in the patent which is at ail relevant reads as foUows : 

"Whereas the former disinfecting methods had for thelr essentlal object to 
«bviate as far as practicable any phenomena of putréfaction (corruption or dé- 
composition), tlie process herein described on tbe contrary aims at the method- 
ieal cultivation of those small 'leavenllke' organisms to the viability of which 
modem science has traced the so-called 'self-umnixing' processes, namely acidi- 
fication, fermentation, putréfaction, deeay, or the like, in acçordance with the 
rules of physiology, with a view to bringing them into réquisition in the 
tasls of precipltating out the liquid waste-substances or bringing about their 
complète mineralization ; i. e., réduction to simple inorganic compounds. 
* * ♦ Only in very few cases will It be necessary to actually sow the seed 
of thèse 'leavenlilce' organisms; they will mostly develop in simply sufflclent 
quantities from the numberless germs in suspension in the atmosphère which 
are at ail tlmes ready to settle or 'colonize' in a sultable soll, while thelr 
growth is further induced by the organic admixtures which are added for the 
purpose of supplylng an adéquate proportion of nutritive substances, in the 
form of méat, blood, glue, gluten, or human excréta," etc. 

From the enumeration "acidification, fermentation, putrification, de- 
eay, or the like," it is apparent that Muller had in mind both groups of 
bacteria, for the resuit of aèrobes' activity is fermentation, and the te- 
sult of anaërobes' activity is putréfaction. Indeed, the last quotation 
referring to germ colonization with atmospheric surroundings would 
seem to indicàte that it was the aërobes which he expécted to colonize. 
The description of his process is even more vague than the preliminary 
statement. There are no drawings, but, since he directs the use of 
three or four basins of at least one meter's depth, provided with a 
floating top cover of porous material such as straw, etc., it is manifest 
that his patent did not suggest the establishing of anaërobic condi- 
tions in a septic tank. 

The English patent to Adeney and Parry (3,312 ôf 1890) provides 
for keeping "the liquor fsewage] to bè treated under suitable condi- 
tions for the rapid nlultiplication of micro-orgànisms." But thèy 
point ouf three methods only, one by chemical treatment, the other two 



by tl>orough aération, for. the "purpose and object of developing and 
multiplying the micro-org^nisras in the sewage" — which certainly is not 
Gameron's process. ,. , 

iBesides the patents and literature above referred to, défendant con- 
tends that anticipation is found in certain tanlcs which were built and 
used for sewage purification in this country prior to Cameron's date 
of invention. So far as their structural détails are concerned, some 
of them at least closely resembled Cameron's apparatus ; having the 
shallowiless in comparison with other dimensions and inlet and outlet 
so artanged. as to reduce the aniount of agitation. Without stopping 
to consider some minor criticisms which complainant's counsel makes 
on thèse alleged anticipations, we may dispose of them in two ways. 
Tests foT oxygen were raade at ail such as were still in opération when 
the ' téstimony was being taken, with the resuit that there was found 
at the outlets f ree and absorbed oxygen in quantities varying f rom 24 
ger cent, to 45 per cent, while at the Saratoga plant, embodying the 
Cameron iJrocess, the record for oxygen at the outlet was zéro. It 
further appears from the testimony that of thèse tanks those most re- 
sembling Cameron's were ail cleaned and the sédiment on the bottom 
rettioved, some of them frequently, some once a month, the one most 
relied upon "at least seven timès per year, and probably oftener." 
When it is remembered that ail the experts on both sides agrée that it 
takes ffom six weeks to two months to produce the anaërobic condi- 
tions which Cameron prescribéd for his septic tank, with the scum 
and deposit of the proper thickness and the condition of equilibrium 
established which admits of an indefinite rétention of the solids, it is 
quite apparent that thèse are not Cameron septic tanks; the pre- 
scribéd conditions are swept away by the hands of the cleaner before 
they reach practical efficiency. On the contrary, at Saratoga there 
has been no removal of sludge, and therefore no destruction of septic 
conditions, for two years and a half. 

Référence has been made to opinions in the First Circuit in Amer- 
ican Sewage Co. v. City of Pawtucket (C. C.) 133 Fed. 35 ; Id., 138 
Fed. 811, 71 C. C. A. 177; Id., 146 Fed. 753, 77 C. C. A. 834. Inas- 
much as that litigation reiated to a différent patent (United States, 
559,523, May 5, 1896, to Glover), the validity of which was not dis- 
puted, and the record before the courts in the First Circuit was dif- 
férent from the one presented hère, we do not find those décisions help- 
ful to a conclusion uppn the questions raised in the case at bar. 

It is further contended by défendant that thèse five claims are void 
because the process they covér "is a process of nature, and one which 
cannot be covered by any one." As we hâve seen before, the distinct- 
ively novel feature is the septic tank or separate workshop for the 
microbes. The Circuit Court, influenced as it seems to us by the con- 
clusion which it reached that Mouras and Moigno disclosed ail that 
Cameron claims, decided that the process claims could not be sustained, 
riting O'Reilly v. Morse, 15 How. 62, 14 L. Ed. 601, and other cases. 
We, however, are satisfied that Cameron was the first one to subject 
a ilowing current of sewage to the action of anaërobes and aërobes 
under conditions which secured their separate and successive action, 
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the action of tlie seggregated ahaërobés fitting the effluent for subsé- 
quent filtration and aérobic action ; and by reason of such careful seg- 
gregation he was the first to secure such specifàed condition in the an- 
aërobic colony that its capacity for its natural work was increased to 
such an extent that it became capable of disposing of practically ail 
future inflowing sewage that entered its workshop without accumulat- 
ing such a deposit of sludge as would require removal. This certainly 
involved "the use of one of the agencies of nature for a practical pur- 
pose." Risdon Locomotive Works v. Medart, 1S8 U. S. tt, 15 Sup. 
Ct. 745, 39 L. Ed. 899. The process is one which puts a force of na- 
ture into a certain specified condition and then uses it in that condition 
for a practical purpose. Bell Téléphone, 126 U. S. 1, 534, 8 Sup. Ct. 
778, 31 L,. Ed. 863. Within the principles enunciated in the two cases 
last cited, we are satisfied that Cameron's process as set forth in thèse 
five process claims is patentable. Infringement is not disputed. 

The Apparatus Claims. 
Thèse are Nos. 5, 6, 7, 8, 11, 12, 20, and 22. Infringement is 
denied of 6, 7, 8, and 12. It is not necessary to quote them ; they are 
set forth in the opinion of the Circuit Court. Each one of them con- 
tains as an élément of its combination "a septic tank." Speaking gen- 
erally and disregarding some minor variations of détail, it may be 
said that the several structural éléments of each combination are old, 
and that tanks with covers and with inlets and outlets arranged so as 
to âvoid agitation were not broadly new. The contention of the com- 
plainant is this: Cameron introduced the word "septic" into the art, 
he defined it, and it is used in the claims with the meaning he gave it. 
The septic tank, therefore, of thèse claims is the septic tank in which 
the septic scum and deposit are found, in which the eliquilibrium 
above referred to is established, and in which the solids may be in- 
definitely retained. This is a peculiar structure, produced in part by 
the hand of man, in part by the forces of nature. After the labors 
of the mason, the plumber, and the ironworker are over the micro- 
organisms are set to work, and in the course of from six weeks to 
two months they add an inside floor and a roof of scum to the mason- 
ry structure, whereupon its temporary iron cover may be discarded, and 
then, for the first, we hâve the septic tank of the claims. And, because 
in the prier art there is no masonry (or other) structure which has 
been thus improved and modified by the action of anaërobic bacteria, 
this single élément of "a septic tank" is sufficiently novel to uphold 
each combination into which it enters. The question presented is a 
most curious one; nothing analogous is found in any authority to 
w^hich we are referred. The argument is ingénions and forceful, but 
in this case we do not find it convincing. The tank of the apparatus 
is, as the spécifications state, "a suitable tank for carrying put fthe] 
invention," i. e., a tank suitable for the colonization and cultivation of 
the anaërobes so that they may in time reach the stage of equilibrium 
with the solids. The apparatus claims were never, in our opinion, in- 
tended to cover any tank other than that which Cameron's human work- 
man built. And this opinion is fortified by the foUowing excetpts from 
the spécifications: ' 
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"[The sewage] then passes through * • • the Inlets Into the tank A, In 
wjjich It may be treated elther chemically, bacteriologieally, or otherwise, aa 
desired; but it is préférable to treat it bactèriologically." 

"ïhe invention also relates to a spécial formof tauk in which a liquid is to 
be treated for the removal of solld matter by subsidence, flotation, or other- 
wise. * • * This form of tank Is illustrated in Figs. 4, 5, and 0. • • • 
In the arrangement shown In [thèse figures] the sewage or other liquid * * • 
passes into the tanks A, where, as in the previous arrangement, It may be 
treated elther chemically, bactèriologically, or otherwlse, as desired." 

We concur with the Circuit Judge in lus conclusion as to thèse ap- 
paratus claims. 

The decree is reversed, without costs, and cause remanded to the 
Circuit Court with instructions to decree in favor of complainant upon 
claims 1, 3, 3, 4, and 21, and in favor of défendant as to claims 5, 6, 
1, 8, 11, 12, 20, and 22. without costs. 

On Pétition for Rehearing. 

This pétition for rehearing is a re-presentation of propositions ad- 
vanced upon the original argurpent. If counsel would bear in mind 
that it is the practice of the court to examine the briefs and consider 
the arguments of both sides before announcing its décision, there 
might be fewer applications for rehearing. 

Pétition denied. 



INTERNATIONAL TIME RECORDING CJO. v. W. H. BUNDT RECOIU>ING 

CO. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) 

No. 119. 

Patents— Validitt and Infkingement— Wobkman's Time Rbcoeder. 

The Cçoper patent. No. 528,223, for a workman's tlme recorder, corers 
only a time recorder in whlch both the faces of the prlnting wheels and 
the position of the abutment on whlch the card rests are regulated by 
the clock moveuieuts through appropriate mechanlcal connections. Claim 
1 Is vold as too broad under such construction, and clalm 4 as elther 
too broad or. If quallfled by the worda "substantially as described," so as 
to make the clock movement of the abutment an élément as a mère dupli- 
cation of clalm 3. Claims 5, 7, and 10 helâ Infringed by a machine 
In whlch, whiie the raising of a çover by hand is necessary to bring the 
abutment into position, the position proper for that partleular day Is 
automatically determlned and flxed by the clock mechanlsm. 

Appeal f rom the Circuit Court of the United States for the Northern 
District of New York. 

' This cause conies hère upOtl cross-appeals f rom a final decree of the 
Circuit Court, Northern District of New York, which held one claim 
of a patent valid and infringed, and dismissed the bill as to four other 
daims. The patent is No. 528,223 granted October 30, 1894, to D. M. 
Cooper for Improvement in Workman's Time Recorder. The opinion 
of'the Circuit Court is reported in 152 Ked. 717. 

^p. W. Cooper and Thomas B. Kerr, for complainant. 
À. E. Parsons, W. A. Redding, and William F. Hall, for défendant.. 

Before LACOMBE, WARD, and NOYES, Circuit Judges, 
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LACOMBE, Circuit Judge. The Cooper patent wàs before this 
court in International Time Recorder Company v. Dey, 142 Fed. 736, 
74 C. C. A. 68. For a detailed statement of the patented structure 
the voluminous excerpts from the spécifications which are found in our 
former opinion and in the opinion now under review may be consulted. 
At this stage of the discussion a brief summary will be suiilîcient. 

Cooper's invention relates to machines known as workmen's time 
record ers and has for its object to produce a form of apparatus by 
means of which a workmàn personally records the time whe.. he enters 
or leaves the factory or both. This record, moreover, is made not on 
some continuous slip which contains the records of several workmen, 
but on individual cards appropriated one to each workman. Thèse 
càrds are kept in a rack (or racks) near the instrument ; the workman 
coming into the factory takes it from the rack and inserts it in a card 
réceptacle. He then moves a lever to the right (toward the word "In") 
thus positioning the card laterally, the card réceptacle being movable 
latefally in front of the printing devices, and then by the upward move- 
ment of a lever releases the latter devices so that an imprint is made on 
thé card. He then removes his card and places it in a rack, from which 
he takes it on leaving the factory, again inserts it in the réceptacle and 
repeats the opération, moving the lever to the left (to "Out") and ac- 
complishing the same resuit — an impression of the printing device on 
the card. The printing devices are so connected by mechanism with 
the time movement of an ordinary striking clock that at every minute 
from 13 m, or m. n. to 11:59 p. m. or a. m., the printing wheels will 
présent towards the paper to be impressed the proper figures to de- 
note the hour and minute. As shown in the spécification and drawings 
the card-holder has an open mouth accessible through a suitable aper- 
ture and engaging the card at the sides only, being open at front and 
back. "It is not" says the patentée, "provided with a stationary bot- 
tom for engaging the end of the card when inserted, but in lieu thereof 
a movable abutment is employed for limiting the distance the card can 
be inserted, and in the présent embodiment this is formed by a lever, 
40, pivoted loosely on the arbor, 27, and having a vertically extending 
lifting rod, 41, by means of which it is raised every twelve hours an 
amount equal to the distance between the centers of the horizontal 
spaces on the card-r-that is, at half-past twelve, the abutment, 40, is 
raised permitting the introduction of the card in the holder only far 
enough to bring the center of the next horizontal space below the one 
previously marked in line with the marking wheels of the time starap." 
Each card is ruled or divided by horizontal Unes into the days of the 
week commencing with Sunday at the top and ending with Saturday 
at the bottom, and each of thèse daily divisions is divided into two 
horizontal sections by a line indicating a. m. or p. m. The "liftiug rod" 
which thus raises the abutment terminâtes upwardly in a yoke through 
which there plays a cam, 56, secured to an arbor which is itself secured 
to a gear which receives movement intermittingly from the striking 
part of the clock mechanism. The connections and relative arrange- 
ments of the parts are such that the cam, 56, will be given a complète 
révolution once a week, and àt half-past 12 o'clock Saturday night the 
150 F.— 30 
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end of the yoke will be droppéd from the highest piart of the cam to 
thelowest, causing the abutment, 40, to return to the lowe§t ip^rt of the 
card-holder. Thèse connections are also so arranged that the partial ro- 
tation bi the cam by the release o£ the train (i. e., the train of gears con- 
stituting the modified striking mechanism) every 13 hours will cause 
the abutment to move upward in the card-holder the distance between 
the centers of two of the horizontal spaces on the card, thereby decreas- 
ing the depth of the card receiver, every; 13 hours or half day, until 
Saturday night, and then on Sunday morning leaving it of maximum 
depth so that the card may be insertéd nearly its full length, in position 
to print on the top line of the card. The operating devices for the en- 
tire apparatus, as shown above, are those employed in ordinary strik- 
ing clocks, that is to say two springs and gear trains, one for operating 
the time movement proper, and the other the stril<ing mechanism. The 
spécification states : : ■ 

"The spécifie construction of the machine shown ■ for operating the time 
stamp and the movaWe abutment, 40, is not essential, but I hâve shown 
one form of device which I flnd Is well adapted to the purpose." 

Réviewing the above description, we find in the apparatus of the 
patent thèse characteristics. (1) The rotary movements ôf the printing 
wheels are so actuated and controlled that they are at ail times in prop- 
er position, so that when they are, by the workman's movïng the lever, 
38, thrown into engagement with the card they will print thereon the 
true hour and minute. This régulation and control is efïected by the 
mechanism itself, dock and Connecting, without the intervention of the 
human mind. It is not necessary for some one to remember that it is 
9:57 or 10:18, and by observation and manual opération to place the 
wheels in the position appropriate for that hour and minute. 'So far as 
the proper ^ositioning of the printing wheels is concerned, the appara- 
tus is autotnatic. (3) The abutment of the card-holder is moved up- 
ward, intermittently, every half day (it might as easily be so moved 
each day) by means of a cam on which through a connection it rides 
up day by day till the end of the week is reached, when it falls to its 
original position. This cam movement is so actuated and controlled 
that the workman's card when placed by him in the holder will at ail 
times fall into proper position, so that when, by the workman's moving 
the lever, 38, the printing wheels are brought into engagement with 
the card, they will so engage On that portion of the card which is ap- 
propriated for entries of the particular day when such engagement is 
efïected. This régulation and control of the abutment (and, therefore, 
of the card) is accomplished by the mechanism itself, clock and Con- 
necting, without the intervention of the human mind. It is not neces- 
sary for any one to remember that it is Tuesday or Friday, and, by ob- 
servation and manual opération to place abutment (and card) in the 
position appropriate for that particular day. So far as the proper posi- 
tioning of the abutment (and card) is concerned, the apparatus is auta- 
mâtic. 

In the former appeal in the Dey suit the claims considered were Nos. 
3, 3, 4, 5, 7, 8, 10, and 13. In the présent appeal the claims. presented 
are Nos, 1. 4, 5, 7, and 10. The Circuit Court found infringement of 
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çlai'm 4 only, and dismissed the bill as to the others. The daims now 
before us read as follows : 

"1. In a tlme recorder, the coniblnation with a tirne stamp, of a card 
guide or receiver adjustable relatively to the stamp In one direction, an 
actuating devlce for causing the stamp to mark a card in the receiver, an 
abutment for limiting the mbvement of a card relatively to the stamp, eald 
abutment being Independent of the stamp actuating devlce. and adjustable 
in a direction at an angle to the before-described movement of the guide, 
whereby the card may receive two or more marks in the. same or différent 
planes, substantlally as described." 

"4. In a tlme recorder, the combination wlth a tlme Stamp and operatlng 
devices therefor, of a card guide or receiver, an abutment limiting the 
movement of the card relative to the tlme stamp, and intermittingly oper- 
ated mechanism for actuating the abutment, substantlally as described. 

"5. In a time recorder, the combination vi^ith a time stamp, and operating 
devices therefor, of a card guide or receiver, an abutment limiting the moVe- 
ment of the card relative to the time stamp, and Intermittingly operated 
mechanism controlled by à time movement for actuating said abutment, 
substantlally as described." 

"7. In a time recorder, the combination with the stamp embodylng mark- 
ing wheels, and a time movement, of a card guide or receiver, an abutment 
limiting the movement of the card relative to the marking vcheels, actuating 
mechanism for moving the abutment and controlled from the tlme move- 
ment of the stamp, substantlally as described." 

"10. The combination with the time stamp embodying marking wheels, 
and a tlme movement operating them, of the card receiver open at front 
and rear, and movable relatively to the marking wheels, the movable abut- 
ment at the bottom of said receiver, actuating devices for moving said abut- 
ment Intermittingly tdward the marking wheels, a tlme mechanism for 
controlling it, a movable hammer co-operatlng wlth the marking wheels and 
operating devices therefor, substantlally as described." 

It wîll be observed that claim 1 îs manifestly broad enough to 
cover apparatus in which the abutment is moved into proper posi- 
tion by the hand of some one who will remember what day it is, 
and will place it at the height appropriate for that particular day. 
In other words, it will cover a nonautomatic abutment-moving mech- 
anism. The judge who heard the cause at circuit thought that he 
was "compelled by the décision of the Circuit Court of Appeals to 
hold this claim valid." He reached this conclusion apparently because 
in discussing the construction of the claims the opinion of this court 
contained the statement "Claim No. 4 is the same as No. 3, except that 
by the omission of the word 'time' before the word 'mechanism' any 
intermittingly operating mechanism is within its terms," and held 
claim 4 valid and inf ringed. Commenting on this, Judge Ray remarks : 

"But the Circuit Court of Appeals did not say that the movement or actu- 
atlon of the abutment In claim 4 must be by intermittingly operated mech- 
anism moving or actlng automatically. I can discover no différence, ex- 
cept In the mère wording between claims 3 and 4 aslde -from the fact 
that in claim 3 the abutment Is actuated, that is, moved by a 'tlme mech- 
anism,' , ■rt'hlle In claim 4 it is actuated or moved by a mechanism other 
than a time mechanism. A mechanism operated by the hand of the operator 
and at hls will Is not a tlme mechanism." 

It niày fâirly be said that under thèse spécifications "intermitting- 
ly operated mechanism for actuating the abutment, substantlally 
as described," means mechanism intermittingly operated by the clock 
movement described in the spécifications; but Judge Ray's criticism. 
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that if so construed claim 4 is merely a duplication of claîm 3, îs 
Sound; and daim 4 should not hâve been sustained in our former 
opinion. The errer occurred because the distinction between auto- 
niatic and nonautomatic devices eut no figure on thé infringement side 
of the Dey Case, for the Dey machine was concededly automatic. 
Theréfore, when construing the claims for the purpose of finding in- 
fringement, attention was concentrâted on the Dey machine, which 
would infringe claim 4, whichever way it might be construed. When, 
however, our former opinion is considered as a whole, it is quite 
apparent that patentable novelty was found in Cooper because he 
showed an abutment whose movement was automatically controUed 
by a time mechanism. Thus in discussing the prior patent to Martin, 
No. 485,639, we differentiated his device, because "the gauge or 
abutment was movable by hand, and was in no way moved or con- 
troUed by the clock mechanism." Again, in summarizing the prior 
art we said: 

"A falr déduction to be drawn from the prior art Is that If a mechanîc 
were requested to construct a cnrd machine on the card of which the work- 
man's time is accurately printed, and if he were given the patents above 
named, plus the card receiver with the mbvable abutment automatically 
contre! led.he might be able to produee the Cooper device." 

And again referring to the infringing machine we said: 

"It bas the card receiver * • * with the movable abutment llmlting 
the movement of the card, and It has the connection with the cIocIj motor, 
by means* of a power shaft and beveled driving gear, which opérâtes a cam 
glving the neeessary intermittent motion to the movable abutment." 

A motion for rehearing was made in the Dey Case supported by a 
30-page brief. Counsel for défendant in that case evidently under- 
stood that the Cooper patent had been sustained by reason of its auto- 
matic features, as the following excerpt from his brief will show: 

"If the complainant is entitled under its patent to monopolize any and ail 
means for automatically controlling the position of the record," etc. 

The Cooper patent covers only :a time recorder, in which both the 
position of the faces of the printing wheels and the position of the 
abutment on which the Card resta are regulated by the clock move- 
ments (time or striking) through appropriate mechanical connections. 
We so held on the first appeal;' and found patentable novelty in such a 
device, holding that Cooper was the first to introduce into a time 
recorder means whereby the proper positioning of the card verti- 
cally is eiïected, not by the will of the operator, but by the mechanism 
of the clock. There is nothing in this record which induces any 
modification of the former ruling. . Only two patents not irj'the for- 
mer record are submitted. The first is Martin & McCoy British Pat- 
ent No. 20,121 of 1892. It is not automatic as to shifting the posi- 
tion of the card for the , diiïerent days of the week. Tl)e spécifica- 
tions state: 

"In use the gauge will be set on Monday morning s,t the flrs.t^ position. 
* ♦ * At noon the foreman will shlft the gauge. * * ♦, At fhe clos- 
ing hour the gauge will be agaiii shiftèd îorward." ' ! ■ ^ 
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The other patent, Schuize, German patent No. 64,175 of 1893, con- 
tains no indication thati the card is set for the différent "work times" 
b}' any automatic mechanism. In view of this décision as to what 
Cooper's invention was, claim 1 is too broad, and cannot be sustained ; 
and claim 4, being either too broad, or, if qualified by the words "sub- 
stantially as described," a mère dupHcation of the earlier claim 3, can- 
not be sustained. 

The question of infringement remains to be discussed. Three types 
of machine were complained of , but the first of thèse, def endant's Daily 
Time Recorder, apparently bas no movable abutment and the charge 
against it was withdrawn. The second type is known as "Defendant's 
Exhibit, Defendant's Weekly Time. Recorder No. 3." Complainant's 
brief states that this machine is alleged to infringe claim 1 only. Since 
daim 1 is not sustained, this type of machine need not be discussed. 
In it the abutment is raised to its proper place by a foreman who car- 
ries the key to a square-headed arbor on which the cam is located, an 
indicator enables him to see when he has turned the arbor far enough 
to bring the abutment to its position for Tuesday, Friday, or whatever 
day it may be. The third machine is known as "Complainant's Exhibit 
No. 3, Defendant's Weekly Time Recorder." Upon the question of in- 
fringement various points of différence hâve been pressed in argument. 
The abutment in defendant's machine is moved every day instead of 
every half day. Defendant's machine has a cover which closes the 
mouth of the card receiver, excluding dust, and which must be meved 
out of the way before a card can be inserted. After being moved out 
of the way the cover is replaced by the machine automatically when the 
close of the day is reached. Cooper's machine has no cover. Defend- 
ant's machine has a latch carried on the abutment which will be de- 
pressed by putting the card squarely on the abutment, thus releasing 
a detent and allowing the handle which opérâtes tbe printing devices to 
be depressed. It also has an offset on the abutment and a eut-corner 
on the card which secures the card's always being placed in the holder 
with its proper face towards the printing wheels. Both thefee détails 
are lacking in the Cooper machine. Défendant has three printing 
wheels instead of two. AU thèse modifications and additions may be 
improvements, meritorious enough to secure a patent for them, but 
they will not négative infringement if a défendant uses the broad in- 
vention which a prior patentée has described and covered by his claims. 
Electric Smelting Co. v. Pittsburgh Réduction Co., 134 Fed. 933, 60 
ce. A. 636. In the Cooper patent the card receiver is movable lateral- 
ly relatively to the time stamp; whereas, in defendant's machine the 
card receiver is rigid and the printing wheels are movable laterally. 
Such a transposition of parts or of motion will not négative infringe- 
ment when the same resuit is obtained in substantially the same way. 
Consolidated Fastener Co. v. Hays, 100 Fed. 984, 41 C. C. A. 143. 
Having thus- disposed of thèse minor objections it will be necessary 
to considei" defendant's tj'pe of machine, as to the movement of its 
abutment; both'machines, complainant's and defendant's bave the old 
time printing stamp, and that side of the machine need not be dis- 
cussed 
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In defendant's third type the abutipent is affixed to a lever which 
rises as a cam moves under a pin projçcting- from said lever. This 
cam is mounted on an arbor which terminâtes at the side of the machine 
in a çogged wheel or pinion, 38. The cam is not mounted directly on 
the arbor but upon a sleeve, which is so arranged that when the arbor 
rotâtes in a direction ppposite the hands of a clock (anti-clock-wise) 
the sleeve slips over the arbor and no movement is imparted to the cam. 
But when the arbor rotâtes in a clock-wise direction it carries the cam 
with it. If the cam moves a short distance it will, through the pin and 
lever, raîse the abutment the space required to shift from one day to 
the next; if the cam moveS a longer distance it will raise the abutment 
still higher. It is apparent that the cam will move only when the 
cogged wheel, 28, at the end of the arbor moves in a clock-wise direc- 
tion. The power which moves that cogged wheel is applied through a 
perpendicular toothed rack which meshes with the cogs. Iii this rack 
there is a slot irt which plays a stud that is attached throii^h connec- 
tions, to a swiriging arm, which arm is rigidly attached to the shaft 
which carries the cover of the card-holder. As the cover is swung out- 
ward the artn and stud are swung upward ; a slot and pin rigidly limit 
the movement of the arm, and when it reaches its highest point, the 
cover then being furthest from the machine, the parts are latched in 
position. At the close of the day on which they were thus latched, por- 
tions of the mechanism actùated by the clock movement disengage the 
latch, the cover Aies back to itS place above the holder, and the stud 
returns to its norrrtal position in the lower part of the slot in the toothed 
rack. With regard to the stud, which moves upward under the pull 
■given to the cover by the workman seeking to place his card in the 
holder, this is to be observed; If it is in the lowest part of the slot of 
the rack at the time the pull cornes it will move through the open slot 
and not lift, the rack at ail. This is its position when the machine has 
been used for stamping a card on any particular day and it remains 
such during the remainder of that day. If, when the pull comes, the 
stud is not so near the bottom of the slot, by reason of the perpendicu- 
lar rack being depressed, it will; bef ore reaching the limit of its move- 
ment, contact with the top of the slot and raise the rack as much as 
the latter was depressed bef ore contact was thus made. Inasmuch as 
this rack meshesjwith the cogged wheel, 28, which when moving in 
clock-wise direction moves the cam, it is manifest that the greater the 
movement of the rack the greater will be the movement of the cam. 
In the exhibit submitted an upward movement of the toothed rack by 
the space of two teeth will revolve the cam so far as to lift the abut- 
ment the space for a single day,, while a like upward movement the 
space of six teeth will revolve the cam so as to lift the abutment the 
space for three days. Therefore while the power that lifts the rack 
and, through cogged wheel, cam, etc., lifts the abutment is the hand 
of the workman, the position to which that power lifts it is determined 
by the position in which the rack stands, relatively to the cogged wheel, 
•when the power is applied. In other words, while the abutment is 
lifted by the power exerted in pulling ofï the cover, the movement of 
the cam which pushes it up is controJled by the rack and the mechanism 
which puts the rack in proper position. It will be understood that alL 
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thèse time recorders to be commercially useful rtiust be so arranged 
that they will présent the card at the true position for printing whether 
tlie factory is open frora day to day or whether it is shut down for one 
or more days from any cause. This is accomplished in defendant's 
machine: Monday's work being over, if the cover is puUed ofif on 
Tuesday the abutment will be found in its proper place. If on the con- 
trary no work is donc Tuesday, Wednesday, or Thursday, and the 
machine stands unused from Monday to Friday thé abutment will be 
found in its proper place when the cover is puUed oflf on the latter day. 
This adjustment of parts for the control of the mechanism of move- 
ment is in no way accomplished by the workman's pull on the cover. 
The cover is pulled oflf solely to make clearance for the card ; the work- 
man has no concem as to what day of the week it is or whether the 
rack is in one place or another; if he had he could in no way control 
the distance which the rack and cam should move the abutment as 
the resuit of his pull. His pull is always exactly the same, whether one 
night or several days hâve elapsed ; it is limited absolutely by the pin 
and slot in the swinging arm and must be brought to that limit so as 
to latch, otherwise the cover will fly back. So far as the movement of 
the abutment is concerned it is an unconscious, unthinking act, and at 
the time it is performed thought in that regard is unnecessary, the 
machine has already done the thinking and through its control of the 
moving rack has put the abutment-moving parts in such position that 
the workman's pull, without thought or care of his, will accomplish 
the desired resuit. Practically the pull of his muscles is the équivalent 
of the pull of a coiled spring, it raises the abutment, but to what level 
it is raised is determined for him by the machine itself. The per- 
pendicular toothed rack is placed in its proper position by the opération 
of the clock movement. A shaf t, which transmits power from the dock, 
terminâtes in a gear, which drives two trains, one of which serves to 
operate the printing wheels. The other train terminâtes in a gear 
which makes one révolution per day. The shaft of this gear ends in a 
cam which engages a pin on a vertical sliding bar. As said cam rotâtes 
it lifts the bar until the pin f ails oflf the point of the cam and the bar 
falls partly by gravity and partly by spring tension to its lowest posi- 
tion, this opération occurring once in 24 hours. It is net necessary to 
trace the détails of the mechanism Connecting this falling bar with the 
toothed rack ; suffice it to say that its f ail efïects a downward move- 
ment of the rack for a predetermined amount, so much every 24 hours. 
It will be remembered that anti-clock-wise movement of the cogged 
wheel which meshes with the rack may take place because the arbor 
on which it is fixed slides inside the sleeve which carries the abutment 
cam. If the machine is operated the day after the rack bar has been 
îowered the space predetermined for 34 hours such opération raises it 
again to normal. If several days elapse without opération of the ma- 
chine the rack is Iowered through several such spaces and when it is 
operated the rack returns that greater distance. As the rack, through 
the cogged wheel, controls the movement tif the abutment cam and the 
clock movement controls the position of the jaçk it may properly be 
said to control the mechanism actuating the abutment. So far as it 
secures a position for the abutment proper for the particular day when 
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it is to be used the machine i.^ automatic, although it needs the power 
of a man's pull to move the parts to the position thus secured. 

The machine thus described seems to be fairly within the terms of 
the three claims not already disposed of. It has "intermittingly operat- 
ed mechanism * * * fQj. actuating said abutment," "controlled by 
a time movement." Claim S. It has "actuating mechanism for moving 
the abutment and controlled from the time movement of the stamp." 
Claim 7. It has "actuating devices for moving said abutment inter- 
mittingly tovirard the marking wheels," and "a time mechanism for con- 
trolHng it." Claim 10. 

The decree is reversed, without costs of this appeal, and cause re- 
manded to the Circuit Court with instructions to enter the usual decree, 
also without costs for injunction and accounting under claims 5, 7, 
and 10, and dismissing the bill as to claims 1 and 4. 



glBBBR & TRUSSBLL MM. CO. v. SAUGERTIES MFG. 00. 

(Circuit Court, S. D. New York. Februarj- 11, 1908.) 

No. 9,339. 

Patents — Inpringisment— TEiipppABY Bindeb. 

The Trussell patent. No. 743,114, for a temporary blnder for holding 
loose sheets of paper, is an Improvement patent for a combination of old 
éléments in a cro'Jyded art, and, in view of the prior art and the limita- 
tions imposed' by the action of the Patent Office and acquiesced in, is 
llmited substantially to the means showp and deseribëd. As so coustrued. 
it is not infringèd by the devlee of the Phœnix patent, No. 782,986, which 
covors a différent combination of old éléments to accomplish the same 
resnlt. 

In Equity. Siiit to enjoin alleged infringement of United States 
letters patent No. 743,114, of November 3, 1903, application filed Sep- 
tember 22, 1902, to Sieber & Trussell, assignée of Émory A. Trussell, 
for a temporary binder. 

Joseph A. Stetson (Louis K. Gillson, of counsel), for complainant. 
Chester A. Weéd, for défendant. 

RAY, District Judge. The patentée, Trussell, says that his "inven- 
tion relates tù that class of temporary binders used for holding loose 
sheets of paper, and embodies means whereby the sheet-receiving 
prongs are actuated to move them together or separate them so as to 
confine the sheets ot- permit their removal. The construction provides 
for the actuation of à séries of two or more pairs of sheet-holding 
prongs simultaneously by the Opération of a single part." Af ter de- 
scribing the construction atid opération of the device he further says : 

"It wlU be séen that by the conStruetldn embodled In my invention I am 
able with the gréa test ease to manipulate the sheet-reeelvlng prongs Into 
either open or eloSed condition, and simultaneously throughout the blnder 
whèn either two or a greater number of pairs of mating prongs are made use 
of. It will also be seen that the prongs are held flrmly In either open or 
closed condition at ail tlméis by reason of either the closing or opening cams 
belng in engagement therevfitfi, acoordlng to the position into which tUe 
silde that carries the cams has been moved." 
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This device belongs to an old and a crowded art as is readily seen 
by référence to the numerous patents in évidence. It is also a simple 
device, and easily understood. Each and every élément of the com- 
blnation is old in the art and in analogous arts. The covers and back 
of the binder need not be considered as they do not differ, materially, 
from the covers, united by a back, of any ordinary book. In fact, the 
patentée says, "Thèse parts may be of any désirable construction such 
as usual in temporary binders." It is with the binder proper that we 
hâve to do. 

This device consists of a back plate, 3, attached to the inside face 
of the back uniting the covers, called "binder-back 2." This is a flat 
pièce of métal, it might be of wood, and it might be bent up on the 
edges, of substantially the same length as the back of the covers. This 
plate carries, attached thereto, a longitudinal rib, 4, of the same length 
as the plate, and this rib is preferably formed by a fold at the center 
of the plate. This rib is hollow and contains a pivot rod, 5, seated in 
this hollow — "pocket in the rib" the patentée calls it. As shown and 
described this pivot rod extends from end to end of the rib. We then 
hâve "the archsheet-receiving prongs, 6." Thèse are mounted in pairs 
on said pivot rod. Each pair when so mounted and closed form a 
circle, not exactly, but substantially. Each prong is provided with "a 
heel, 7," which heel projects to the far side — that is, beyond the pivot 
rod — and is but a continuation of the circular prong. This end of the 
prong is fiattened and perforated, at a little distance therefrom, so that 
when the pair is mounted on the pivot rod by running it through thèse 
perforations thèse heels lie side by side with the part of the prong on 
the other side of the pivot rod. The prongs of each pair are so form- 
ed at the point of mounting that the free ends when brought togethei" 
meet. Thèse heels furnish lever arms against which pressure may be 
brought to bear by suitable means for the purpose of moving the prongs 
to open them. When the pair of prongs is open to receive leaves thèse 
heels lie in substantially the same plane, tîie heel of the right hand 
prong projecting to the left of the pivot rod and the heel of the left 
hand prong projecting to its right. But when the pair of prongs is 
closed at the free ends thereof each heel projects downward thus fur- 
nishing the lever arm against which pressure may be brought to bear 
for the purpose of opening the pair of prongs. The pair of prongs is 
closed by pressure on each prong at another point. The arrangement 
is such that when pressure is applied to close the pair the pressure on 
thèse heels or lever arms is released. The free end of one of each 
pair of prongs is provided with a point, and the free end of the oppo- 
site prong has a socket or opening which receives this point when the 
pair is closed. This serves to keep the free ends together. On this 
pivot rod we may hâve one, two, or a dozen pairs of prongs. Two or 
three are sufïïcient for ail practical purposes. The claims of the patent 
call for two sets of pairs specificaîly. The device may be light and 
small for small covers and leaves, or heavy and large for larger covers 
and leaves. 

We now come to the means provided and described for opening and 
closing thèse pairs of prongs by one movement of the operator. Each 
and every pair is to open at the same instant and in the same manner. 
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Each right-hand prong is to open or turn back to the riglit and eacli 
left-hand pfong is to open or turn back to the left. Before setting eut 
the claims we will point oui the méans provided and the mode of ac- 
tuating or moving the pairs of prongs. We hâve "a slide," 10, seated 
longitudinally on the rib, 4, of the, back plate, 3, and adapted "to ride," 
move back and forth, thereon. This sUde of métal, or it might be of 
wood, has side flanges, 11. Projecting upward from said flauges, and 
adjacent to the said prongs are "cams or lips," 12, which are so adapt- 
ed as to be moved with the slide just mentioned longitudinally of the 
rib, 4, which rib carries or containS the pivot rod, 5, on which is mount- 
ed the pairs of prongs. Thèse cams or lips on the outside edge of 
the flange of the slide, 10, are designed to exert pressure against the 
lower under sides of the prongs and to close them. The slide is eut 
away at the locations of the prongs so as to permit its limited longi- 
tudinal movement. It is évident that, if the slide is pushed or moved 
so as to bring thèse so-called camS or lips under the lower under sides, 
"rear faces," of the prongs, the prongs will be moved on the pivot, 
and the free ends of the prongs brought together, provided there is no 
obstruction. Now, it is necessary to provide means for bringing pres- 
sure to bear on the "heels" of the prongs so as to open them after be- 
ing closed. Hence, on the inside edges of the flanges, 11, of slide, 10, 
and within the cut-away portion of such slide, we hâve attached to 
such slide cams or lips, 13, which, when brought, by the movement of 
the slide, underneath the "heels" and pressed against them, causes them 
to rise, the prongs turning on the pivot, and this throws the free ends 
of the prongs outwardly and causes them to open. But, as it would 
not do to hâve the cams or lips designed to close the prongs pressing 
the prongs to close them at the same time the cams or lips designed 
to open the prongs are pressing the "heels" or levers of the prongs to 
open them, they are so arranged with référence to each other on the 
flanges of the slide that the one set of lips backs away and releases its 
pressure as the other set moves forward and engages and causes pres- 
sure. It is perfectly obvious that^ as each pair of prongs is constructed 
and mounted on the pivot rod in precisely the same way, if each pair is 
engaged, operated on in precisely the Same way, by the same means, 
at the same instant of time, the movement of each pair, and of each 
prong of each pair, will be precisely the same, and that the movement 
of each pair and of each prong will occur at the same instant of time, 
precisely. As thé movable slide extends from end to end of the plate, 
and rib and pivot rod, which remain stationary, and carries the cams 
or lips, and as the pivoted and mounted pairs of prongs also remain 
stationary, except as each prong moves or turns on its pivot, to open 
and close, it is also Obvious that the movement of the slide, caused by 
pushing or pulling on either end thereof will engage "ail of said prongs 
in multiple to move their free ends toward and away from each other 
simultaneously" accordingly as we move the slide the one way or the 
other. It is also obvious that we hâve "means for actuating ail of 
said prongs in unison to move their free ends toward and away from 
eaçh other simultaneously'' accordingly as we move the slide the one 
way or the other. Also, that we hâve "a slide for engaging ail of said 
prongs in unison to move their free ends towards and away from çach 
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other, simultaneously" accordingly as we move the slide. Also, thatwe 
hâve "a slide and cams carried by said slide to bear against ail of said 
prongs in unison to move their free ends toward and away from each 
other simultaneously" accordingly as we move such slide. Also, that 
we hâve "a slide and cams carried by said slide to bear against the 
rear faces of ail of said prongs in unison to move their free ends 
toward and away from each other simultaneously" accordingly as we 
move the slide the one way or the other. Also, that we hâve "means 
for engaging said heels to move the sheet-receiving ends of said prongs 
away from each other, and means for moving the sheet-receiving ends 
of said prongs toward each other." The claims of the patent in issue 
hère read as follows : 

"1. In a temporary blnder, the combination of a flxed pivot member, two 
sets of pairs of sheet-holding prongs swingingly niounted on said fixed mem- 
ber, and means for engaging ail of said prongs in multiple to move their 
free ends toward and away from each other simultaneously, substantially 
as set forth. 

"2. In a temporary blnder, the combination of a flxed pivot member, two 
sets of pairs of mating sheet-holding prongs swingingly mounted on said 
fixed pivot member, and means for actuatlng ail of said prongs In unison 
to move their free ends toward and away from each other simultaneously, 
substantially as set forth. 

"3. In a temporary binder, the combination of a flxed pivot member, two 
sets of pairs of mating sheet-receiving prongs swingingly mounted on said 
flxed pivot member, and a slide for engaging ail of said prongs in unison 
to move their free ends toward and away from each other, simultaneously, 
substantially as set forth. 

"4. In a temporary binder, the combination of a flxed pivot member, two 
sets of pairs of mating sheet-receiving prongs swingingly mounted on said 
flxed pivot member, a slide and cams carried by said slide to bear against ail 
of said prongs in unison to move their free ends toward and away from each 
other simultaneously, substantially as set forth. 

"5. In a temporary binder, the combination of a; flxed pivot member, two 
sets of pairs of mating sheet-receiving prongs swingingly mounted. on said 
flxed pivot member, a slide, and cams carried by said slide to bear against 
the rear faces of ail of said prongs in unison to move their free ends toward 
and away from each other simultaneously, substantially as set forth. 

"6. In a temporary binder, the combination of a flxed pivot member, mat- 
ing sheet-receiving prongs mounted on said pivot member, heels carried by 
said prongs and projecting beyond said pivot member, means for engaging 
said heels to move the sheet-receiving ends of said prongs away from each 
other, and means for moving the sheet-receiving ends of said prongs to- 
ward each other, substantially as set forth." 

There is not a new élément in either combination. The application 
for the patent had a hard time in the Patent OfRce. The claims were 
repeatedly amended and changed and revised and limited. We hâve 
no pioneer invention if we hâve any invention. The complàinant must 
be limited to what is described and claimed, and the claims must be 
construed in view of the prior art and the self-imposed limitations 
growing out of the action of the Patent Office. There is no room for 
any considérable range of équivalents. With the art narrowed as it 
was ail comers into the field at this time were mère improvers, and as 
such each is entitled to his spécifie improvement as described and claim- 
ed, and to no more. Computing Scale Co. v. Automatic Scale Co., 204 
U. S. 609, 617, 621, 37 Sup. Ct. 307, 51 L. Ed. 645 ; Cimiotti U. Co. 
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V, American Fur Refining Co., 198 U. S. 399, 406, 410, S5 Sup. Ct. 697, 
49 Iv. Ed. 1100. 

Before considering further tlie character and validity of the patent 
in suit, we will consider the alleged infringing device, as this, too, 
lias the sanction of U. S. letters patent, viz. : U. S. letters patent tO' 
Fred Phœnix for L,oose-Leaf Attacliment, No. 782,986, dated Febru- 
ary 21, 1905, application filed November 3, 1903. It will be noticed 
that Phœnix filed his application on the same day that the Trussell 
patent in suit was issued. As there is no proof or pretense that Phœnix 
ever saw the Trussell patent prior to its issue, there is no presumption 
he had any knowledge of it. Howevèr, if he was working on the same 
Unes, and made the same invention or improvement on the prior art as 
did Trussell, assuming Trussell discloses invention, then, of course, 
he was anticipated and was not the first inventor. It is conceded that 
def endant's device, alleged to infringe, is made in strict accordance with 
the Phœnix patent, and protected by it if that patent is valid. Each 
patent has the presumption of yalidity to start ,with. It is presumed 
that the Patent Office found a pateiitable différence. 

The daims of the Phœnix patent read as follows : 

"1. An article of manufacture comprisiiig an elerçent bent upon Itself to 
form a back-piece having two walls, a movable member mountetT betweeii 
said walls and provlded with a plurality of cani-slots, loeated In pairs, and 
a plurality of leaf-holding devices provlded with projections adapted to fit 
in said slots, sald devleeS beîng opened and closed by the longitudinal move- 
ment of saîd movable niember. ' 

"2. An article of manufacture comprising a baek-plece whWh Is bent upon 
itself to form two walls, a movable member loeated between sald walls and 
adapted for longitudinal movement with relation thereto and provlded with 
a plurality of cam-slots loeated In pairs whieh for a certain distance are 
parallel, and a plurality of leaf-holdiiig déviées provlded with projections 
whlch pass Into said cam-slots and which are opened and closed by the 
movement of sald movable feiefùber, the said parallel portions of said slots 
causing a positive locking of the leaf-holding devices when closed. 

"3. An article of manufacture comprising a member bent upon itself to 
form walls, a plate fltted between sald walls and provlded with pairs of 
cam-slots, the slots of each pair being for a certain distance parallel and 
also converglng, a plurality of leaf-holdlhg devices mounted in slots In said 
member and having studs adapted to take in said cam-slots whereby upon 
movement of the plate a simultaneous movement of the devices takes place 
to elther open or close the same, said parallel portions causing a positive 
loéklng of the devices when in closed position," 

Resolving claim 1 into its éléments, we hâve an article of manu- 
facture comprising (1) a back-piece formed by bending a suitable élé- 
ment upon itself and having two walls, we will say, an' upper and a 
lower wall ; (2) a movable member mounted between said walls and 
provided with a plurality of cam-slots loeated in pairs ; (3) a plurality 
of Leaf-holding devices provided with projections adapted to fit in said 
cam-slots, ' and which leaf-holding devices are opened and closed by 
the longitudinal movement of said cam-slotted movable member. 

Resolving claim 2 into its éléments we hâve (1) the same back-piece ; 
(2) the same cam-slotted movable member in the same location, but 
with, the limitation that the cam-slots "for a certain distance are paral- 
lel"; and (3) a plurality of leaf-holding devices provided with projec- 
tions, which projections pass into said cam-slots and which leaf-hold- 
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ing devices are opened and closed by the movement of said cam-slotted 
movable member, and the said parallel portions of said slots causing 
a positive locking of , the leaf-holding devices when closed. 

. In claim 3 we find (1) the sattie back-piece ; (2) the same cam-slot- 
ted movable member as in claim 2 in the same location, but the cam- 
slots, arranged in pairs and for a certain distance parallel, are also con- 
verging; and (3) a plurality of leaf-holding devices mounted in slots 
in said rabvable member and having studs (projections) adapted to take 
in said cam-slots, whereby, upon movement of the slotted plate — ^mov- 
able member — a simultaneous movement of the devices takes place to 
either open or close the same ; said parallel portions causing a positive 
locking of the devices when in closed position. 

Comparing the claims and éléments of claims of the two patents, we 
find: (a) That each device has â back-piece, but that the back-pieçe 
of the Phœnix patent is bent upon itself so as to f orm two walls with 
an open space between while the back-piece of the Trussell patent is 
a single flat pièce carrying the hollow longitudinal rib, 4. It can be 
plausibly contended that the one is the obvions équivalent of the other. 
For some purposes and to some extent this is true. (b) That each de- 
vice has a movable member. (c) That each device has a plurality of 
leaf-holding devices — prongs. (d) That in each device the leaf-hold- 
ing devices are provided with projections, "heels" in Trussell and "pro- 
jections" or "studs" in Phœnix. (e) That in each the longitudinal 
movement of the movable member in engagement causes the leaf-hold- 
ing devices— -prongs — ^to open and close as desired, and that this move- 
ment of ail the leaf-holding devices or prongs is simultaneous, and that 
they are "engaged in multiple" and "actuated in unison" and "engaged 
in unison" to move their free ends toward and away from.each other 
simultaneously. That each has "means for engaging said heels" — 
"projections" and "studs" in Phœnix — "to move the sheet-receiving 
ends of said prongs" — "leaf-holding devices" in Phœnix — away from 
each other, and means for moving same toward each other. That this 
longitudinal movement of the cam-slotted movable member of the Phœ- 
nix patent, when in engagement with the projections or slots of the 
leaf-holding devices, not only opens, but closes the said devices simul- 
taneously, cannot be denied. The resuit attained is the same as that 
attained by the longitudinal movement of the movable member in the 
Trussell pateiit, but the means employed are materially différent. Trus- 
sell has no cam-slotted movable member. Trussell has a movable mem- 
ber — "slide" — ^with flanges, and attached thereto on the outer edges 
thereof are cams, îlot cam-slots, but lips (projections), which press di- 
rectly against the outer side of the prongs themselves to close them, and 
on the inner edges of said flanges he hâs cams, or lips, projections up- 
ward, which engage and press upward the heels of the prongs or leaf- 
holding devices. Phœnix has studs extending downward from the 
lower part of thé leaf-holding devices, one from each, and pressure is 
exerted on thèse sidewise and inwardly to open the leaf-holding devices, 
prongs, and sidewise outwardly to close them. There is no pressure 
on the outer sides, or faces, of the prongs for any purpose ; no upward 
pressure on any heel or lever or projection of the prongs for any pur- 
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pbse. It niây be that both had, the mental cbmception that it wàs a 
goôd thing to engage and actuate and ôpen ' anà " dose thèse prongs 
simultaneously and with one movement of thè opérator, but each went 
about accomplishing the rêstilt in a différent way, ahd each obtained 
it by différent means and by means operating in a différent way. Trus- 
sell hasno patent on his conception, or On the fûnotion performed by 
his coriibination of old éléments. It may be that were Trussell a pio- 
neër he wOiild hâve covered ail meails for attaining this resuit, but as 
a mefe îriiprover he did nqt — as said, he is limited, substantially, to 
the means shown and described. Considering the back-pieces, we find 
that ' the opehing betWeen the two walls of Phcenix carries the movable 
member, elongated plate provided with the plurality of ' cam-slots for 
receiving thé projections or studs df the leaf -holding dévides, or prongs. 
The Trussell device carries on its back-piece, and on its upper surface, 
riding thèréon, the movable member provided with cams or lips. The 
longitudinal hollow rib carried by the back-piece and attached thereto 
carries the pivot rod seatèd therein. The only office of the hollow rib 
is to carry the pivot rod, and the only office of the pivot rod is to hold 
and carry thé prongs, It follows that the office or f unction of the open 
space between the two walls of Phcenix js entirely dissimilar from that 
of the hollow rib of Trussell. They are not équivalents in thèse de- 
vices or combinations in question. True, the back-piece of Trussell 
carries and supports the movable member and the prongs of his combi- 
nation. True, the back-piece of Phœnix. carries. and supports the mov- 
able member and leaf-holding device,' or prongs, of his combination. 
But each carries and supports thèse éléments or tfiembers of the combi- 
nation in différent ways, and the éléments themselves materially differ 
in construction and mode of opération. As said, the end to be attained 
by each is the same, but it is not attained by substantially the game 
means operating in substantially the sartte way. Again Phœnix has no 
pivot rod. He hinges his pair of leaf-holding devices, or prongs, or 
pivots them but at a différent place and in a différent manner ; in a 
mode and manner veryold in this and analogous arts, and one he had 
a right to adopt and use without infringing any patent. Phœnix makes 
no mention in his claims of the mode or manner of hinging or pivçiting 
his leaf-holding devices. Trussell, in each claim, specifically calls fpr 
■"a fixed pivot member," meaning the "pivot rod, 6, seated in a pocket 
in the rib," and the two pairs of prongs "swingingly mounted on said 
fixed pivot member." , ' ' . 

Référence to the prior ait demonstrates that there was no new con- 
ception or thought in seekingto provide for the engagement in multiple 
and the actuating in unisoa of said prongs so as to produce the simul- 
taneous movement, or opening and closing, of the prongs or leaf-bold- 
ing devices. See German patent to Friedrich, May 17, 1889, No.i49,- 
389; French patent to Kuske, AprilJS, 1903, No, 331,206; EngUisl} 
patent to Lindner, January 1, 1898, No. 9,339 ; Du,nn patçnt of Novern- 
ber-34, 1883, No. 330,967, In this English;patent it ig said : 

"This invention relates clilefly to a paper^flle in which the receiving parts 
of the holders and the «losing parts thereof are moved simultaneously and 
positively away frora eacli pther for opening, and toward each other for 
-closing." ; , , ' ■ 



SIEBEK & TEUSSELL MFG. CO. V. SACGEBTIES MFG. CO. 479 

The arrangement and construction for doipg this were such that, 
whether we had one or a dozen pairs of prongs, leaf-holding devices, 
they were engaged, actuated and moved, opened and closed, in mul- 
tiple, in unison, and simuUaneously. Both Trussell and Phœnix were 
engaged in providing improved means for attaining this end, for doing 
something that had been done before, but in a simpler and a better 
way. In the Swiss patent, No. 15,443, November 13, 1897, we hâve 
duplicate pairs of prongs, but one of each pair is stationary on the 
back-piece. Thèse are named "holder pipes." The other prong of 
each pair is pivoted or held so it will move on its pivot from left to 
right, and they are connected by a rod. Then we hâve a slotted mov- 
able member or slide moving longitudinally on the back-piece which 
has on its edge oblique slots which engage with the movable prongs. 
By pulling on the end of this movable member the far side of the slots 
engage the movable prongs, press against them, and they are engaged 
in multiple, and actuated in unison, and moved or opened simultane- 
ously. Push on the end of this movable member and the other sides 
of the oblique slots engage the other sides of the prongs in multiple, and 
they are actuated in unison and closed simultaneously. Now, by 
mounting the other prongs in the same manner, so as to be movable, 
and extending and obliquely slotting the movable member opposite the 
other slots so as to engage the prongs in the same manner, we engage 
ail the prongs in multiple, actuate them in unison, and open and close 
them simultaneously. This is such an obvions thing to do, and so sim- 
ple, that a désire to hâve ail the prongs open and close in the manner 
described would impel any ordinary mechanic skilled in the art to make 
the addition and change and accomplish the resuit. 

In the Lindner patent. No. 27,298, this resuit is accomplished by 
différent means from any to which attention has been invited. We 
hâve a back-piece of single sheet métal with a slotted cross-piece at 
each end. The slots are for the accommodation of the slidihg or mov- 
able member which slides longitudinally on the back-piece. Midway 
of the ends this movable member has an elevated slotted projection. 
Pivoted in the end cross-pieces are two bars each carrying near its 
ends a prong. The prongs on thèse respective bars are opposite each 
other, so they engage at their free ends when closed. On its inner edge 
at a point midway its ends and opposite the slotted projection of the 
movable member and engaging with it each bar has a downwardly bent 
or sloping cam or lip. Pull on the movable member and the lips are 
raised carrying with them the inner edges of the bars which turn in 
their respective pivots, and the prongs are opened; reverse the move- 
ment, and they are closed by the pivotai action of the bars carrying the 
prongs or leaf-holding devices. The two bars would carry any rea- 
sonable number of pairs of prongs. Ail are engaged in multiple, ac- 
tuated in unison, and moved simultaneously. 

A careful examination of the prior art discloses that Phœnix has 
borrowed ail his éléments from the prior art, but hâs tnade a différent 
combination to attain a given resuit. This is precisely what Trussell 
did. But Phœnix and Trussell did not take the same éléments. Each 
changed the form of some of the éléments taken, appropriated by him. 
Their combinations difïer, and are easily and widely differentiated» 
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Phœnix has no cam-slotted movâble member. He has no rib' carrying 
a pivot rod seated therein. * His prongs are not pivoted to any rod. 
As improvers in a crowded art each may be entitled to a patent on 
his improvement in meanS for accomplishing a givefl resuit, a question 
I will not assume to pass ùpon as it is unnecessary, for my conclusion 
is that there is no infringement. Phœnix has succeeded in making a 
device that does not infringe. The case is very similar to Universal 
Brush Co. V. Sonn, 154 Fed. 665, 667, 668, 83 C. C. A. 472; and Van 
Epps V. United Box Board & Pâper Co., 143 Fed. 869, 880, 75 C. C. A. 
77, 88. In this latter case the court said : - 

"The défendant, by the élimination or modification of the claimed dé- 
tails of the patented construction, aad a : readjustment of relative size and 
location of supporting bars, diaphragma, and flow box, either permissil)Ie 
l)y reason of the disclosures of the prior art, or not covered by the claims 
in suit, has succeeded in constructlng a noninfringing machine." 

It is immaterial that this was done by Phœnix before he knew of the 
Trussell patent. It is a crédit to his skill and integrity that he was not 
trying to évade a patent, but to îinvent a new and useful improvement 
in the art. 

There will be a decree dismissing the bill, with costs. 



WHITTEMORB BROS. & CO. v. WOELD POLISIi MFG. CO. 

(Oircuît Court, M. D. Pennsylvania. February S, 1908.) 

No. 31, October Term 1907, In Equity. 

1. Patents— SuiTs roB Infbingembnt— Ejb-fect of Pkiob Décisions. 

An interlocutory decree adjudglng infringement of a patent is not con- 
clusive between the parties in another suit in a différent court, and thô 
question must be given Independent considération therein. 

2. SAMB— INPEINGEMENT— OaN OPENBB. 

The Cleveland patent, No.. 727,905, for a can opener, whieh copsists of a 
lever device for attachment to cans or boxes having tight fitting covers to 
pry offi the covers, was not ànticlpated and discloses patentable invention, 
but is limited by the prior art to the spécifie construction described and 
claimeid. As so construed, held not InÇ-inged by a device whieh lacksan 
offset in the body of the can between that and the cdver in whieh the lever 
is to lie, whieh is an élément of the thlrd ehiim ; and in whieh the outside 
handle does not lie- substantially parallel to the surface of the réceptacle 
as required by the other two daims. 

In Equity. Suit for infringement of letters patent, No. 727,905, for 
a can opener, issued to Newcomb Cleveland May 12, 1903. On final 
hearing. 

Faust F. Crampton, for complainants. 
Joseph R. Edson, for respondents. 

ARCHBALD, District Judge. The patent in suit, of whieh the com- 
plainants are now the owners, was issued May 12, 1903, to Newcomb 
Cleveland for a so-called can opener, a device to assist in the removal 
of the covers of cans or boxes, whieh, on account of that whieh they 
are designed to hold, require a tight fit or closure, such as shoe and 
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stove polish boxes, baking powder cans, and the like. "The cover 
part of thèse réceptacles," says the inventer, "is usually made with a 
very tight fit on the body portion, and often the contents of the récep- 
tacle is of such nature as to act somewhat as a glue between the body 
and lid or cover. In such cases a direct upward push on the lid or its 
rim has generally been found quite inadéquate to open the réceptacle." 
By the invention, as he explains, he provides a positively operating lev- 
er-opener adapted to so co-operate with the box, that the latter will 
act as the fulcrum-bearing, and at the same time hold the lever in 
operative position till the box is open, the mère closing of the box se- 
curing thé cover to it. And, in carrying out the inventive idea, he 
makes the fulcrum and résistance points bear, one upon the body, and 
the other upon the cover of the réceptacle, the lever preferably being 
partly inclosed in and partly projecting therefrom, the outside portion 
or handle being thus in position for ready manipulation. The power 
applied to the handle is greatly multiplied, as he claims, at the résist- 
ance point, as the device acts on the principle of a lever or inclined 
plane and wedge. And the lever having a portion adapted to be clamp- 
ed between the body and thé cover is thereby firmly secured to the 
box. This description, taken from the spécifications, sufficiently shows 
the structure and character of the device, and the particular object 
sought to be acconiplished thereby. 

The patent has three claims, ail of which are relied on, as fôllows : 

"1. The combination ' with a réceptacle and a cover fittlng thereon, , of 
a lever-opeiier comprlsing a portlori lying withln the réceptacle, a portion 
lylng between the réceptacle and Its cover, and a handle portion extending 
beyond the other portions substantlally parallel with the surface of the 
réceptacle. 

"2. The combination with a réceptacle and a cover flttlng thereon, of a 
lever-opener eomprlsing a portion lying between the réceptacle and Itâ cover, 
a portion turned over the rim of the réceptacle, ahother portion turned out 
under the rim of the cover, and a handle portion extending beyond the other 
portions substantlally parallel with the surface of the réceptacle In position 
for opération to open the réceptacle. , . 

"3. The combination of a réceptacle comprising a body and a cover, with 
a lever-opener partly inclosed and held between said body and cover when 
the réceptacle is closed, said réceptacle being provided with an offset in 
which the part of the lever between tbe, body and cover of the réceptacle 
may lie, to permit of a tight çlosure of the réceptacle." 

Numerous efforts hâve been made and not a little ingenuity exer- 
cised, from time to time, by différent inventors, as thè patents in évi- 
dence show, to secure a successful can or box opener, and a contriv- 
ance of the character of that in suit may therefore be regarded as 
patentably inventive; and there being nothing exactlylike it in the 
prior art it is also new and unanticipated. At the same time, there is 
no great invention disclosed in it, and, whatever there is, is necessarily 
circumscribed by devices of a similar kind of which, as just intimated, 
there are not a few already existing. No broad range therefore is to 
be given to it, and the patent is to be simply taken for that for which 
in terms it stands. As will be noted the device is essentially a détach- 
able lever, fulcrumed on the interior rim of the box by ineans of a sad- 
dle or hook like lug-end, which extends under the cover and is hung 
on the rim of the box body, by which, when the cover is shut, it is kept 
159 P.— 31 



,482 159 FBDBEAIi BEEDRTEK. 

in operative position, the pressure requiredto force off the cover being 
brought to bear on the edge of the cover rim when the exterior arm 
or handle is moved upwards, the points of résistance and pressure being 
reversed when it is moved in the opposite direction. The use of a 
lever attachaient to pry off a cover or lid is not new, being found in the 
Fliehr Lid Lifter (1890), in the Eldredge Steam Cooker (1891), and in 
the Baker Cover Lifter (1903), in each of which it moves tangentially, 
the same as is claimed for it hère. A lever is also shown in the Amos 
Gooker (1887), in the Smith Shoe Polish Box-Opener (1894), and in 
the three several Record Can-Openers (1896, 1900); to say nothing of 
others. The distinguishing feature of the Cleveland device, however, 
consists in the particular form and arrangement of leverage adopted, 
which nowhere else appears, by which, while the exterior or power 
arm is outside the box or réceptacle, the interior or pry arm, by means 
of its hook-like side attachment, is made to extend under and between 
the cover and the box rim, upon each of which it bears, obtaining there- 
by the necessary purchase to force them apart, and, being clasped be- 
tween them when the box is shut, is in a position to be immediately 
and eflfectively operative to open it again. In order the; better to keep 
it in position, as well as to secure a tight closure, in a modified form 
of the device an offset or recess is provided in the rim of the box into 
which that part of the interior arm of the lever is fitted, which lies 
between the box and the cover. 

As stated above, an opener of this character is supposed to be par- 
ticularly adapted for use in connection with the small round shoe polish 
boxes which abound, the polish or paste put up in them having volatile 
ingrédients which require them to be kept tightly shut, while their 
constant use makes it necessary that they should be readily and quickly 
opened. The complainants,like the respondents, are manufacturers of 
and dealers in this class of goods, but, notwithstanding this fact and the 
advantages claimed for the device in suit, no commercial use has ever 
been made of it, by them or others, the neai-est to it being the opener 
put out, at one time, with the Ravenola Shoe Polish boxes, by the Com- 
pany of which Mr. Cleveland, the patentée, is the head. The utility 
of the invention is therefore assailed, and the patent declared to be a 
mère paper patent, which ëquity will nM enforce. But without èntèr- 
ing upon that question, there are other grounds upon which the case 
necessarily turns. 

The respondents, as just intimated, are manufacturers of a rival shoe 
polish to that of the complainants, which is put out in similar packages, 
and a similar opener is made use of, which is claimed to be an in- 
fringement. This opener consists of a short flat pièce of métal, ex- 
terior to the box and extending tangentially to it, shaped like the head 
of a key or thumbscrew, and capable of being manipulated or turned, 
the same as that, between the thumb and finger. A narrow flat crane- 
like neck or arm, projecting from the center, passes in under the arm 
of the cover and over the edge of thé box, on which it rests like a 
saddle, the effect of twisting or turning the head or thumb pièce being 
to spring or pry ofï the cover, pressure to that end being brought to 
bear on the edge of the cover by the purchasfe or leverage secured on 
the top of the box edge. ,j j 
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It was held by Judge Holt, in a suit brought in the Southern District 
of New York by the same complainants, against one Reinhardt, a sell- 
ing agent of the respondents, that this was an infringement.^ The case 
was defended by the same counsel whb appears hère, and assuming 
that, by reason of privity of relation as well 3& by participating in this 
%vay in the proceedings, the respondents, althoùgh not immédiate par- 
ties, would be bound if the decree was final (Bredin v. National Weath- 
erstrip Co. [C. C] 147 Fed. 741), being interlocutory merely (Har- 
mon V. Struthers [C. C] 48 Fed. 260), and having further been ap- 
pealed from, as the matter stands, the décision is persuasive only, and 
the question must therefore receive distinct and indépendant considéra- 
tion hère. 

The opinion of Judge Holt was very brief, being in fact a mère 
mémorandum, and while it is equally effective, and may hâve been the 
subject of as much considération, it naturally is not so convincing 
as if it was accompanied by a discussion, giving reasons, He also 
apparently holds that the respondents' device offends against the -en- 
tire patent, no distinction being made between the claims, which it is 
clear cannot be indiscriminately charged. The third claim calls, as a 
spécial feature, for an offset or jog in the box or réceptacle, into which 
the end of the lever, between the body and cover, is to fit and lie, so 
as to permit, as it is said, of a tight closure. There is no such offset 
as this in the respondents' box, nor anything like it, and it does not 
therefore fulfill or infringe the claim. It is sought to hâve it do so, 
however, by the suggestion, that of necessity, in every instance, when 
the cover is forced down into place, a dépression or jog is made in the 
rim of the box under the pressure of that portion of the device which 
lies between the two, the box or réceptacle not being able to be shut 
without efïecting this. But assuming that, roughly speaking, this is 
the fact, it is obviously not what was intended by the claim. It is 
not such a temporary or forced recess as this that the inventor had in 
mind, occurring wherever the interior end of the opener happens to be 
caught between the box and the cover, but one, specifically arranged 
and prepared, into which, each time the box is closed, it is to be regu- 
larly fitted and set. Otherwise the claim is bad, as a mère duplication 
of the others, ail, according to this, resulting in the same structure, 
whichever is foUowed. A regularly and purposely arranged offset is 
therefore clearly necessary in order to distinguish and save the claim, 
and, as nothing of the kind is to be found in the respondents' device, 
to this extent at least there is no infringement. 

But the question of the gênerai invention, represented by the other 
two claims, remains, as to which it must be confessed that in some re- 
spects the respondents hâve copied the patented device. Not only does 
each operate on the principle of a lever, but the pry or weight end 
of the opener within the box has the same hook shaped neck or stem 
extending between the cover and the box, the cover being sprung oi 
pried upwards in the same way, by pressure exertéd against the rim, 
*he purchase or leverage-fpr it being secured by means of the hook 

1 Thia décision was reversed by the Circuit Court of Appeals of the Secon'ii 
Circuit. See 159 Fed. 707. 
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end which îs hung over and bears upon the rim of tlie box as a ful- 
crum, the actuating force being applied to the exterior or power arm. 
But this is only a part of the device, and as to the rest they plainly 
divide. Conceding that the twô are of the same gênerai type, the in- 
ventor did not attempt, or at leâst was net allowed, to cover every 
character of opener of the class to which they belong. By each of the 
claims in question, the exterior arm or handle of the complainants' 
device is specified as substantially parallel to the surface of the ré- 
ceptacle, and to this it is consequèntly confined. The invention not 
having been put into practical use, there is no commercial form with 
which to compare it as a standard. But in the model submitted to the 
examiner, at the time the patent was allowed, the exterior arm was 
shown hugging or encircling the periphery of the box, and this may be 
takeh as the correct concrète expression of the invention responding to 
the ternis- of the claim. This construction, no doubt, has its advan- 
tages, which may hâve prompted it, the handle being out of the way, 
in the.interest of compactness when the boxes are being shipped or 
stored, and also escaping being knocked out of place when in use. 
But whatever is to be so said of it, and even though the original con- 
ception may hâve been broader and has been unduly eut down, it is 
an essential feature of the invention as patented, that the exterior arm 
Shall be substantially parallel to thé surface of the réceptacle, and, un- 
less this appears, infringement is not made out. But that this is not 
true of the respondents' opener is clear. In direct contrast with what 
is so required the exterior arm or head stands out squarely at right 
angles to the plane of the rim, not parallel, but tangential thereto. Nor 
is the différence one of form alone, but of utility, if not of operative 
function as well. One practical difficulty with the patented device is 
that it is not easily kept in place. Hanging on the rim of the box by 
the hook at the inner end, with nothing to balance it, the exterior arm 
topples it over so that care has to be exercised each time the box is 
opened to see that it is properly adjusted before it is closed again. 
Nor, encircling the rim Of the box, as it does, is the outer arm easy to 
manipulate, somewhat of an' efifort being required to engage and press 
upon it with the fingers so aS to force the cover ofï. But, on the other 
hand, the convenience and easê of opération of the défendants' device 
is marked. Evenly balanced, as it is, on either side of the stem, it 
hangs wherever it is put on the edge of the rim without concern as 
to its beirtg disarranged. The handle alsp, standing out from the rim 
of the box, and assuming the form and futtttion of a key, which it is 
well called, is readily grasped and merely requires a slight twist or turn 
either way to press the cover ofï. Thèse are substantial différences, 
due to inhérent qualities, which no ingenuity of comparison can argue 
away. They result from the différent structure of the handle, and the 
différent relation it bears to the rest of the device, involved in which is 
the spécial feature called for by the claims in question, that it shall 
be substantially parallel to the body of the réceptacle, which the re- 
spondents do not adopt. 

No infringement therefore being found as to any of the claims of 
the patent, the bill will be dismissed on the ground of noninfringement. 
with costs. 
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DANIEL SLOTE & CO. v. CHARLES A. STRATÏON CO. 

(Circuit Court, S. D. New York. February 15, 1908.) 

Patents— Invention— Blank Bock. 

The Bowman patent, No. 408,780, for a blank book, claim 2, In vIew Ot 
the prier art, Is void for lack of patentable luvention. 

In Equity. Suit to restrain alleged infringement of United States 
letters patent, No 468,780, dated February 16, 1893, to Frank Bowman 
for blank book, and for an accounting'. 

Harlan Moore (Lucius E. Varney, of counsel), for complainant. 
Duncan & Duncan (Frederick S. Duncan and Harry L. Duncan, 
of counsel), for défendant. 

RAY, District Judge. The alleged invention relates to certain 
alleged improvements in the manufacture of blank books, and has 
for its object to provide a very strong and durable outer back, and 
to provide improved means whereby the inner back may be secure- 
ly fastened to the outer back and to the covers of the book. Also, 
to cushion the outer back or the fabric enveloping it — that is, to 
provide a slightly yielding surface which will secure a better impress 
of the tools with which the marking and printing on the outer 
back is donc without danger of breaking the outer back or cutting 
the fabric inclosing it. 

Claim 2 of the patent in suit, which seems to be the one relied 
on, reads as follows: 

"A book consisting of a rigîd ou ter back, a rigid inner baclî, a strip of yield- 
ing materlal glued betvveen said backs, thereby securing them together, sig- 
natures secured to said inner back, the signature-fastenings passing through 
tbe inner back and embedded in tlie interposed strip, and covers secured to 
the backs, substantially as described," 

This claim calls for a book consisting of (1) a rigid outer back ; 
(2) a rigid inner back; (3) a strip of yielding material glued be- 
tween said backs, thereby securing them together; (4) signatures 
secured to said inner back, the signature-fastenings passing through 
the inner back and embedded in the interposed strip; and (6) 
covers secured to the backs, ail substantially as described. If any 
patentable invention is to be îound in this structure we must seek 
its disclosure in the spécifications unless it résides in the conception 
of embedding the signature-fastenings in the interposed strip of 
yielding material. 

Rigid backs for books are very old. Double backs are old. Sig- 
natures secured to the inner back are old. Signature-fastenings 
passing through the inner back are old. Covers secured to the 
backs are old. So, interposing a strip of material between the double 
backs is old, as well as the gluing ail together. The use of fihrous 
or yieldîng material in constructing backs for books is also old. So, 
too, various means for Connecting the backs to the covers are old. 
However, the patentée says we are to find disclosed improved means 
for fastening the inner back to the outer back and improved means 
for fastening the inner back to the covers of the book. For per- 
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tinent références, see patent to George Smith, dated February 20, 
1873, No. 133,947, for improvement in book binding; patent to 
Reynolds, dated May 16, 1876, No. 177,354, for improvement in 
the manufacture of books; patent to Frank Bowman, dated Janu- 
ary 30, 1877, No. 186,791, for improvement in blank books; patent 
to Kena, dated May 20, 1879, No. 215,524, for improvement in 
albums; patent to Sneider, dated September 9, 1879, No. 219,370, 
for improvement in scrap book; patent to Hartung, dated Marcli 
1, 1881, No. 238,233, for invoice or scrap book; patent to Baum- 
faulk, dated May 3, 1881, No. 240,805, for binding books; patent to 
Bowman, dated July 17, 1883, No. 281,657, for back for books; 
patent to Nagle and Chalifoux, dated November 4, 1884, No. 307,488, 
for blank book; patent to Huether, dated December 27, 1887, No. 
375,488, for book binding; patent to Ries, dated July 9, 1889, No. 
406,476, for book binding; patent to Ringo, dated December 9, 
1890, No. 442,395, for sample book; and patent to Bowman, dated 
February 16, 1892, No. 469,054, for blank book. 

Before dealing with the détails of the prior art, and keeping in 
mind the fact that the claim in issue of the patent in suit deals 
exclusively with the back and the mode and means for attaching 
the back to the covers, we will ascertain the exact construction 
of claim 2 as demanded by the spécifications. The rigid outer 
back or strip, a, formed of a flat pièce of binder's board, or other 
suitable stifï material, has secured thereto on its outer side a cush- 
ion, b, formed of leathêr or flannel, or any suitable cushioning ma- 
terial. The patentée gives a preferred manner of attaching this 
cushioning material to the outer or under side of the outer back, 
viz., the cushion, b, is first inclosed in a thin glue-excluding fabric, 
c, and then secured to this back by gluing or in any suitable manner. 
The edges of the inclosing fabric are secured next to the rigid outer 
back in order that the glue shall be effectually excluded from the 
cushion, and also that a smooth surface may be secured and pre- 
sented on the outer side of the outer back to which is glued the 
outer finishing fabric, d. The longitudinal edges of this outer finishing 
fabric, d, extend beyond the longitudinal edges of this outer back, 
and are secured to the outer sides of the covers of the book at their in- 
ner edges (edges next the back), "thus forfning a strong flexible connec- 
tion between the outer back and the covers." The mode and rnanner 
of securing this outer finishing fabric to the covers is not mentioned, 
but presumably it is donc by gluing. This mode of securing the outer 
back to the covers is obvions and simple and old, and présents no new 
or novel feature. It is distinctly and plainly illustrated and described in 
the Smith patent of 1872, No. 123,947, and others. Smith having de- 
scribed his back says : 

"I will now descrlbe the second part of my Invention, the back, A, beîng 
of the construction last described. B is the cover board or base [Ijeing the 
covèr] united to the back by the outer and inner coverings, e, f, denoted in 
solld black, so as to form the hinge at the intersection of the cover and back." 

This outer covering, e, of Smith is the same as the outer finishing 
fabric, d, of the patent in suit. 
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Having given the construction of the outer back and its connection 
with and direct attachment to the covers we will proceed to consider 
the connection of the outef back with the inner back and its connec- 
tion with and attachment to the covers. "To the inner [upper, as the 
book lies open before us] side of the outer back is glued a strip, f, of 
flannel or leather or any suitable materialj which entirely covers the 
back, a [outer back on its upper side] and forms a yielding surface, to 
which the rigid inner back, g, is glued." While the spécifications do 
not purport to describe the inner back, except as a rigid back and as 
having the signatures stitched or stapled thereto, and the strip, f, of 
iîannel, or leather, or any suitable material glued thereto on its under 
or outer side, thus Connecting the inner back to the outer back, the 
flannel or leather being interposed and glued to each, the drawings 
show it to be a rigid strip of the saihe size and shape, substantially, of 
the rigid outer back, a. The patentée says : 

"The sections or signatures [leaves] are secured to the Inner back by stltch- 
ing or stapling, said fastening passing through the f abrlc, h, and the rigid inner 
back as clearly shown in Pig. 2 of the drawings." 

Now cornes the mode, manner and means of attaching this inner 
back directly to the covers. We hâve already seen that it is indi- 
rectly attached by "the outer or finishing fabric, d," which directly 
connects and attaches the outer back to the covers, for the outer 
back being glued to the inner back this indirect connection is made. 
The patentée says : 

"The Inner back is reinforced by the fabric, h, which Is glued to Its upper 
or Inner surface and extends beyond the longitudinal edges of the inner back, 
sald extensions being glued to the inner sides of the covers at their inner 
edges." (Edges next the back.) 

This is ail. Turn to the Smith patent, before referred to, and we 
hâve this précise mode of attaching the inner back to the covers bôth 
illustrated and described. The mode and maniler of and means for 
attaching the back as a whole to the covers is the same in the Smith 
patent of 1872 as in the patent in suit. The same idea is clearly shown 
in the patent to Kena, No. 215,534, of 1879. It says : 

"A pièce of canvass or leather, b, is secured in the back, and Is inserted 
Into the rear edges of book-covers, thus flexibly Connecting the same." 

Also: 

"Said strips, B [to which the leaves are fastened] at their opposite edges, are 
glued or otherwise secured upon a flap of canvass or leather, F, side by side," 
thus forming an inner back, "the projecting edges of said flap being placed 
under the strips, a, for holding the leaves to the cover," etc. 

See, also, Hartung, No. 238,233, and Nagle and Chalifoux, No. 307, 
488. 

In this last patent it is said : 

"The cover of the book is composed of two or more thicknesses of paper 
board, C and C. The flesher or sheep, B [to which the leaves are attached] 
extends between thèse paper boards, where it is flrmly secured. D is the back- 
board of the book, L is a flexible llnlng attached to either or both sidés of 
the back-board, D, with its edges extending beyond the baek-board and firmly 
connected with the extended edge of the under board of the cover, so as to 
pass over the joint of the cover to strengthen it" 
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See, also, Huether patent, No. 375,488, and Ringo, No. 442,395. 

Clearly, in view of the prier art, no patentable invention is disclosed 
in the means, mode, and manner, of Connecting the backs, or either 
back, to the covers. Such change as can be discovered, if àny, is a 
change of form only or of place of attachment, a mère matter of 
sélection or judgment. This is not invention, even if a slightly bet- 
tef resuit is obtained. Now, what are the means for fastening the in- 
ner back to the outer back ? The patentée describes thèse as foUows : 

"To the Inner slde of the outer back Is glued a strip, f, of flannel or leather, 
or any suitable materlal, which entirely covers the back, a [on Ita upper or 
Inner surface meaning] and fonns a ylelding surface, to whloh the rlgid Inner 
bàck, g, is glued." 

T% alleged improved means consist therefore in interposing this 
strip of yielding material between the rigid outer back and the rigid in- 
nef back and gluing it to each. When this is done we hâve an en- 
tife back made up as follows: (1) "The outer or finishing fabric, d; 
(3) the thin glue-excluding fabric, c, inclosing the cushion, b; (3) the 
cushion, b, inclosed in 2, or ç; (4) the rigid outer back or strip, 
formed of suitable stiff material; (5) the interposed" stri^, f, of flan- 
nel or leather, or any suitable material; (6) the rigid back pièce to 
which are fastened or secured the sections of leàves or signatures by 
stitching or stapling, such stitches or staples passing through this 
inner back pièce; and (7) lastly the reinforcing fabric, h, which is 
glued "to the upper or inner surface" of the rigid inner back. Thèse 
parts are ail glued togethef except that the cushion, b, in and forming 
a part of the outer back, is "inclosed in the thin glue-excluding fabric, 
c, but as the cushion is wholly inclosed therein, and it is glued to the 
adjacent parts, ail the parts are, in effect, glued together. The pat- 
efitee claims inventon iri pirpyiding this cushion, for he says: 

"Another of Its objeqts is to cushion the outer back or the fabrio enveloplng 
It— that Is, to provlde à élightly yielding surface which wlll secure a better 
Impress of the tools wlth which the marklng and prihtlng on the outer back 
Is done without danger of breaklng the outer back or cuttlng the fabric In- 
closing It." . 

However, neither claim 1 nor clat'm S încludes this cushion, and 
I do not find that it is clainied défendant uses it. Claims 3, 4, and 5 
include the cushion as an élément. Proof of infringement is con- 
fined to claim 2. The patentée thus states the object of interposing 
this strip of yielding material between the outer and inner backs, viz. : 

"The object of providlng this ylelding embedding surface, f, Is to permit 
the prciections or roughness formed on the under slde of the Inner back by 
stitching or stapling the sections to the upper slde thereof to be embedded In 
this ylelding surface, thereby tnore securely fastening said Inner back to the 
outer back. The roughness or projections formed by the stitching Is an ad- 
vantage Instead of a disadvantage, as -when they are embedded and glued 
in the strip, f, they aid ma^erially In securlng the inner back to the outer 
back, as Is évident." 

Returning then to the interposed strip of yielding material glued 
between said backs we will consult the prior art to ascertain whether 
or not there is anything new or novel in its use; whether or not we 
hâve hère a patentable conception accompaniçd by suitable means 
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for making it useful, for its applications. And, if so, does défendant 
use it? 

Défendant has put in évidence three exhibits, "Defendant's Ex- 
hibit, Sneider Book No. 1 (1884)"; "Defendant's Exhibit, Sneider 
Book No. 2 (1880)"; and "Defendant's Exhibit, Sneider Book No. 
3 (1880)." Each carries a printed label, viz., No. 1, "Patented Sep- 
tember 9th, 1879, Robert Sneider"; No. 2, "Patented September 
9th, 1879, Robert Sneider"; and No. 3, "Robert Sneider's Patent 
Scrap, Invoice, and File Book, Patented Sept. 9th, 1879," and "33 
Scrap Book. 9 x 11^ oblong, Half Russia, 135 pages, Brown Card 
Stock, Robert Sneider's Patent September 9th, 1879." Each of thèse 
contains unmistakable évidence of their authenticity and ancient ori- 
gin and construction. Each was made long before the patent in suit 
was applied for, and has been in existence and use since. Mr. Sneid- 
er gave évidence showing their construction, date, use, and préserva- 
tion. Exhibits Nos. 1 and 3 hâve covers and No. 2 has had evidently, 
but they hâve been torn off. The outer back of No. 2 is missing, but 
the exhibit shows it has been torn ofï. Nos. 1 and 3 hâve each a 
rigid outer back and a rigid inner back, the outer back of No. 3 be- 
ing more rigid than that of No. 2 which is of stiff leather. In Nos. 

1 and 3 the rigid inner back is attached to the rigid outer back with 
heavy brown paper and some sort of cloth interposed, the interposed 
material being glued to the respective backs. No. 2 has the rigid in- 
ner back with the cloth still adhering and bearing abundant évidence 
of having been torn from the outer back. Each of thèse exhibits has 
signatures fastened to the rigid inner back by stapling passing through 
it and clinched on the under or outer side. On and over thèse clench- 
ed ends the cloth and paper, yielding material, is glued, covering the 
entire under or outer surface of the inner rigid back. Then this cloth, 
etc., is firmly glued to the upper or inner surface of the outer rigid 
back. This is the précise construction of the patent in suit so far as 
the interposed yielding material, and "yielding embedding surface, f," 
are concerned. One would think that Bowman had the Sneider con- 
struction before him and was describing it when he drew this clàim 

2 of the patent in suit and the spécifications of the patent. While 
the Sneider patent, in its spécifications, does not specifically describe 
and claim an interposed yielding material between the two backs 
his drawings clearly show it, and we hâve long and well-known user 
of books and book backs of this construction. But the prior art de- 
scribes this construction, as well as the double backs with staples 
passing through the inner back. In a patent to Frank Bowman, dat- 
ed January 30, 1877, No. 186,791, for improvement in blank books, 
he says : 

"A represents a stiff back for a book, to which the sections, B B, of paper 
are fastened by means of wire staples, C C. Thèse staples are passed from the 
front through the sections and through the stiff back, A, the sections being 
placed at suitable distances apart, and the ends of the staples clinched on the 
rear slde of the back. A, by bending the ends of each staple towards each other. 
This wire-stitched book Is intended to be made on a sewing-machlne, and 
avoids perforating the back préviens to placing the wire, as by my plan the 
wlre is driven through the bacii and the section, and It cuts, stitches, and 
dinches the wire àt one and the same opération. • ♦ * I am aware 
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that books hâve been fastened with wire staples inserted from the back toward 
the front, and the ends of each staple passing through différent sections of the 
bock. Such invention, as known to me, requires, liowever, a double board 
or two stlff backs, while by my Invention but one board or stitt back ia 
required." 

In that patent he was trying to obviate the necessity of having 
two stîff, or rigid backs. 

In a patent to Frank Bowman of July 17, 1883, No. 281,657, for 
back for books, he says : 

"Thls invention relates to certain Improvements in backs for books, and it 
Is particularly deslgned for use in connection wlth that elass of books in 
whlch the sections of papers forming the leaves are secnred to the back by 
means of vrive or thread, and which arç princlpally employed as Invoice and 
sample books, although sometimes It may be used for other purposes, \yhere 
the binding together of mlscellaneous matters in the book is the object re- 
quired ; and the in%'ention has for its object to provide a neat rounded back, 
to whieh the sections may be attached by means of wire or thread. as more 
fully hereinafter speeified. Thèse objects I attain by the means lUustrated 
in the accompanying drawings, in whlch Fig. 1 represents a perspective view 
of a portion of a booli-back ; Flg. 2, a transverse section of the same ; and 
Fig. S, a like View, having a covering applied to both sldes of the back. The 
letter 'A' indlcates the book-back, whlch is constructed of pasteboard or other 
sultable material scored longitudinal ly, as at 'b,' so as to form a séries of 
parallel strips, a, of sufflcient rigidity to properly support the sections of paper 
forming the leaves. The leaves or sections are secured by wlres or staples, 
as usual, and when the book Is' opened such construction wlU allow a free 
spreadlng ont of the leaves, as the back is free to bend for the purpose. The 
back thus formed is provlded with a flexible lining of leather, cloth, or other 
sultable material, whereby flexibllity and strength are secured." 

In a patent to Baumfaulk, dated May 3, 1881, No. 240,805, for 
binding books, we hâve the ends of the signatures roughened, etc., 
and then glue spread thereon on which is laid cotton flannel, and then 
this is glued to the back. The patentée says: 

"The description already glven applles when the back of the book is round- 
ed, as shown in Figs. 1 and 2. If the book is stralght-ljacked, as shown in 
Fig. 3, which is the style employed when the book need not open v€ry wldely, 
the leaves, A, are placed between the two movable sldes of the press, a a, 
whlch sldes are eut away near their tops, so as to leave a wlder space there 
than below, and the leaves, A, put between thèse sideg, a a, are thus allowed to 
spread more wldely at their upper portion, e, than below. The bôok is then 
rasped In the manner above described, the layer of thln glue spread thereon. 
and on thls layer is placed and pressed cotton wadding or slmilar substance, 
upon which the glue Is allowed to dry. The cotton wadding adds to the fiber 
by whlch the rasped leaves are flnally attached to the back of the binding. 
Upon this surface, vt'hen dry, is spread a coating of hot strong glue, and on 
thls the cotton flannel, f , as heretofore described, is placed, extending sllghtly 
beyond the edges of the back. Both the round-back and straight-back books 
are fastened in their outside covers with the ald of the pièce, f, lu the ordi- 
nary manner," 

True, this is not interposing a yielding material between two stiflE 
or rigid backs, an inner ànd an outer, but it is using such material 
between the signatures and back for covering, welding, and evening 
up the rough surface or ends of the signatures and is équivalent, as 
a conception, to using the same material for the purpose described 
in the patent in suit. 
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In gluing one surface to another it would occur to anyone as it 
did to Sneider, evidently, that if one was covered partially, with rough 
projections such as thread or bent wire ends to such an extent as to 
prevent their firm union, that some means should be employed to ob- 
viate the liability of a partial union of the surfaces. Would it require 
thought amounting to patentable invention to interpose some pliable 
material into which the projections would penetrate, thus leveli..^ up 
the one surface to meet the other at ail points? Thèse projections, 
unless drowned in glue, would necessarily prevent the surface of a 
hard rigid material forming the outer back from coming in contact 
with that of the other, or inner back. That the remedy was obvions 
cannot be doubted; that it had been applied by Sneider is certain. 
He says on cross-examination : 

"X-Q. 51. Referrlng to Flg. 4, does the Interposed strlp which you hare polnt- 
ed out in that figure hâve anything to do with securing the eovers to the bacli? 
A. It is placed in there between to cover ail roughness of the Inner part and to 
adhère better to the cover." 

Again, X-Q. 70 to 76, he said: 

"X-Q. 70. Did you evep use the construction illustrated In the drawlngs, and 
partlcularly in Fig. 4? A. We used part round and part flat. X-Q. 71. I 
wlll repeat my question in a little clearer form. Where you employ the round 
headed rivets, did you ever eonstruct a boolî in which thèse rivets were 
arranged in respect to the Interposed pad strlp and the outer and Inner 
bacli as illustrated in Fig. 4? A. Yes, slr. X-Q. 72. In that figure the outer 
ends of the rivets appear to be whoUy embedded in the substance of the out- 
jsr back, do they not? A. They do. X-Q. 73. How did you secure the two 
backs together in such a construction? A. Gluing them together and pressing 
them with welghts. X-Q. 74. I don't suppose the Interposed pad strlp was of 
much use In this case. Am I correct? A. Certainly it was. X-Q. 75. Did 
it help secure the backs together? A. It did. X-Q. 76. But I understood you 
to say that this interposed pad strlp was used 'to smooth' the Inner back, and 
thus form an even surface for gluing to the outer back when the tlvet ends 
projected beyond the inner back. This evidently is not the case In the con- 
struction you refer to, Is Itî A. It Is." 

In view of the prior art, as disclosed by the record, I fail to fînd 
any patentable invention in claim 2 of the patent in suit. The de- 
vice disclosed had been in use long before this patent was applied 
for. See, also, pages 117-119 of defendant's exhibit Cram Hand 
Book, Bookbinding for Amateurs, where pasting on paper for even- 
ing up uneven surfaces is pointed out. 

I do not need to cite authorities. Not ail improvements are inven- 
tion. There must be something more. Loom Co. v. Higgins, 105 
U. S. 591, 26 L. Ed. 1177; Pearce v. Mulford, 102 U. S. 112, 26 
Iv. Ed. 93 ; Burt v. Evory, 133 U. S. 349, 10 Sup. Ct. 394, 33 L. Ed. 
647 ; Dodge Coal Storage Co. v. N. Y. C. & H. R. R. Co., 150 Fed. 
738, 80 C. C. A. 404. It is not necessary to find the précise process 
or structure in the prior art. It is all-sufficient if we find the path 
open, made so clear that the ordinary mechanic skilled in the art would 
see and eonstruct and apply. 

There will be a decree dismissing the bill, with costs. 
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EÏLECTRIC VEHIOLE CO. et al. v. DE DIETRICH IMPORT CO. et al. 
(Circuit Court, S. D. New Yorlj. February 15, 1908.) 

1. Judgment—Dkfault— Motion to Set Aside Dkfault. 

A motion to set aside a default will be denied, where not made untll 
after the expiration of tlie terni at wliicli tlie decree was entered, and 
where the défendant had been guilty of lâches, and no valid excuse for 
permitting the default wàs shown. 

2. Patents— Validity— Adjudication. 

A décision overruling a demurrer to a bill for infringenient of a patent, 
based on the claim that the patent was void on Its face, does' not estab- 
lish its validity as against any défense requlring extraneous proof. 

3. SAME— CONSTEUCTION OF ClAIMS— DETERMINATION ON MOTION. 

A patent which has been in existence for 13 years, and bas never been 
litigated on its merits, although its validity is attacked in numerous suits, 
which bave not been brought to trial, will not be adjudged for a pioneer 
Invention, on a motion to punish for contempt for violation of an in- 
jimction against infringement granted pro confesso. 

In Equity. On motion to punish for contempt for violation of in- 
Junction, and on motion to set aside default. 

_ Betts, Sheffield, Bentley & Betts (Samuel R. Betts, William A. Red- 
ding, and James J. Cosgrove, of counsel), for complainants. 

Nathan Bijur, R. A. Parker, and George H. Engelhard, for defend- 
arlts. 

HOLT, District Judge. I think that the motion to open thé default 
should be denied for the foUowing reasons: (1) The term at which 
the decree was entered had expired before the motion was made. (2) 
The défendants were guilty of lâches in making the motion. (3) No 
valid excuse is shown for the default. (4) The évidence satisfies me 
that thè défendants,' after fuU considération, concluded to raake no dé- 
fense, and had no intention to move to open the default until' after 
the motion to punish for contempt was noticed. 

On the question whether the défendants hâve been guilty of contempt 
I hâve felt some hésitation. On the one hand, a final decree and an 
injunction issued pursuant to it should, in a patent case, as in ail other 
cases, be efïectively enforced. A decree pro confesso should be en- 
forced just as efïectively as any other decree. The fact that the de- 
fendant Allen, at first individually, and afterwards through the Com- 
pany which he had'ôrganized, took out licenses from the complainants 
a'uthorizing hira to import and sell in this country the De Dietrich ma- 
cjiine, afïords a strong légal presumption that he admitted that the Sel- 
dè,n patent was valid and that it covered the De Dietrich machine. 
Thé fact that, in considération of obtaining such licenses, he executed 
'ébntractsagreeing not to sell any gasoline automobiles not licensed by 
thé dômplainarits, affords a strong presumption that he admitted that 
the Selden patent vv'as a pionéér patent, covérîhg àll gasoline auto- 
mobiles of the usual types. The fact that he pérmitted a 'decree to be 
taken against -him by default, holding that he had infringed thé patent 
by importing and selling the Mercedes machine, establishes as to him 
that the Mercedes machine is an infringement of the Selden patent, and 
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therefore, as to the défendant Allen, it may be a proper test, in order 
to détermine whether the Allen Kingston automobile infringes the pat- 
ent, to compare it, not only with the patent, but with the De Dietrich 
and Mercedes machines. On the other hand, the fact that Allen suf- 
fered the decree to be taken by default strictly establishes only the 
truth of the facts alleged in the bill. He admits that he had imported 
a few Mercedes machines, and the fact that he permitted the decree to 
be taken in that case simply established that he had no défense to make 
to that charge. 

The decree did not establish that the Allen Kingston automobile in- 
fringed the Selden patent. It did décide that Allen had infringed the 
patent by importing and selling the Mercedes machines, and the decree 
thereupon enjoined him from doing anything to infringe the patent. 
If, therefore, the Allen Kingston automobile is obviously, upon mère 
inspection, an infringement of the Selden patent, the motion to punish 
him for contempt in ofïering to sell it should be granted. The ques- 
tion whether it is obviously an infringement seems to me to dépend 
upon the question whether the Selden patent is a pioneer patent or not. 
If the Selden patent çonveyed to the patentée a monopoly, in this Coun- 
try, of the right to rtiake and sell any gasoline automobile of the usual 
types, then I think that the points of distinction alleged in the affidavit 
of Mr. Smith are immaterial; but if the Selden patent is not a pioneer 
patent covering the entire fundamental principle of the gasoline auto- 
mobile, but simply is a patent for a particular kind of a gasoline auto- 
mobile, I think it at least doubtful, in view of the grounds of distinc- 
tion pointed out by Mr. Smith, whether the Allen Kingston automobile 
infringes. 

It is clairned that the opinion of Judge Coxe shows that he held the 
Selden patent to be a pioneer patent, and its language^ at first reading, 
seems to tend to sustain that claim ; but I think that the opinion of 
Judge Coxe should be read in the light of the real question before him, 
and I cannotsee how the question of the absolute validity or invalidity 
of a patent can be determined upon a demurrer, which is based simply 
upon the claim that the patent is void on its face. If the patent shows 
on its face that it is void, that fact may be determined upon a demur- 
rer ; but it seems to me that à décision upon such a demurrer upholding 
a patent cannot be conclusive on any défense which dépends on ex- 
traneous proof, as, for instance, anticipation by earlier patents, or by 
inventions described in earlier publications, or by prior use, or any of 
the many défenses which may be set up to the validity of a patent 
which are not apparent on its face. I therefore cannot see how the 
décision of Judge Coxe upon the demurrer establishes conclusively that 
this patent is either a pioneer patent, or is valid ; and admittedly there 
has been no décision rendered after a hearing upon the merits on proof s 
taken. " / 

Moreover, there are facts in this case which support the suggestion 
that the complainants hâve hesitated to bring such a question to actual 
décision. The patent was applied for in 1879. It wà^ granted 16 
years later, in 1895; Nearly 13 years hâve sincé passed, "during whiîh 
the complainants hâve asserted that they had a pioneer patent,, and hâve 
caused many persons to take out licenses from tnérn, and hâve col- 
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lected, according to the motion papers, abçfut $1,500,000, fpr license 
fées, withqut bringing to actual trial a case testing the question of the 
validity of this patent on the merits. Several such cases hâve been 
brought. One was a case against the Wintoh Carriage Company, in 
which the complainants took their prima facie proofs, and the def end- 
ant, had nearly completed its proofs, when the case was compromised, 
and sËittîed out of court.,. As early as 1903 suits were brought by the 
compl3.in?ints against the Ford Motor Company and the O. J. Gude 
Company for the infringement of the Selden patent, and as early as 
1906 suits were brought by the complainants against the Panhard Com- 
pany. In ail thèse suits défenses were interposed on the merits; but 
the testimony never has been completed, and the cases never brought to 
a hearing. 

The claim put forth upon this motion îs that the Selden patent is a 
pipneer patent, and that ail makers of gasoline automobiles of the usual 
types infringe the patent. So serious a claim as this ought not to be 
upheld by the courts, unless the complainants either hâve established 
the validity of the patent in a contested litigation, or hâve been ready 
to do so without delay whenever an opportunîty has been pffered. If this 
motion is granted, it will be urged, as the décision of Judge Coxe on 
the demurrer has been urged, as an adjudication that the Selden patent 
is a pioneër patent, and that ail makers of gasoline automobiles must 
hâve a license. I think, on the papers submitted, that there is suffi- 
cient doubt whether the Selden patent is a pioneer patent, and that, 
if it is not a pioneer patent, there is sufficient doubt whether the Allen 
Kingston automobile infringes to make it improper to grant this 
motion. 

My conclusion, therefore, îs that the motion to punish the défend- 
ants for contempt should be denied. 



KILBOURN KNITTING MACH. OO. V. LIVERIGHT & DAVIDSON. 

(Circuit Court, B. D. Pennsylvanla. February 24, 1908.) 

No. 17. 

Patknts— Seamxess I/ACE'Fbont Stoceinq^Nonpatentable Absteaction. 

The Blood patent, No. 743,231, claims 3 and 4, belng for the mère con- 
ception or Idea of a machine-knit seamless single-feed stocliing having 
open or lace-work meshes on the ïrènt of the leg and foot, to say nothlng 
of its being merely a puttlng togethér of bld features, is an abstraction, 
which Is not patentable. 

In Equity. Suit for infringement oî letters patent. No. 743,231 for 
a stoeking granted to George Blood, Jr., November 3, 1903. Oh final 
hearing. 

L. P. Whitaker and Hector T. Fenton, for complainants. 

prank S. Busser and George J. Harding, for respondents. 

ARCHBALD, District Judge.* The patent in suit is for a seamless 
stoeking, ornamented with open or laee wprk efïect on the front of the 

•Speclally assigned. 
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îeg and foot, and knit in a single continuous opération. The clàims re« 
lied on are as follows : 

"3. A machine-knit seamless stocking having open or lace-work meshes 
upon the Ieg of the stocking and down upon the front of the ankle and top 
of the foot of the stocking, the heel, foot, and toe of the stocking being knit 
from a single thread, substantlally as descrlbed. 

"4. A machine-knit seamless stocking knit from a single thread In one 
continuous opération, the sald stocking having lace-work upon the front of 
the Ieg of the stocking, said lace-work extending down upon the ankle and 
top of the foot of the stocking, substantially as described." 

It is not necessary to differentiate between thèse claims, bearing as 
this does merely on the question of infringement, the case being other- 
wise disposed of. Patentably considered, the stocking structure, which 
is so declared for, cannot be distinguished from the so-called seamless, 
split-foot stocking, passeid upon in the case of the Shaw Stocking Co. 
V. Weirman & Sarfert (C. C.) 154 Fed. 67, which was sustained by 
this court, but on appeal was held to be invalid. 157 Fed. 938. The 
claim which was there involved, which will' show the similarity of the 
two, is reproduced in the margin.f Both stockings, as it will be seen, 
hâve the seamless feature, which was not new in either, and neither 
is the open work lace efïect, which is found hère, which in one form or 
another has been long known and practiced in the stocking art. As 
therefore there was nothing patentable in the Shaw Case, in the con- 
ception of combining the seamless and the split-foot ideas, which were 
both old, so neither is there anything patentable hère, in bringing to- 
gether in a single stocking structure the seamless and the lace work 
efïect which are in the same position. 

It is said, however, that the invention calls for this being done in a 
machine-knit stocking — Ieg, heel, foot, and toe — in a continuous opéra- 
tion, and, in one form at least, with a single thread, involving a knitting 
problem which the patentée alone has mastered. But the same thing 
was urged in the Shaw Case, it being claimed that the combined seam- 
less, split-foot construction was only possible by the course marked 
out in the patent ; but that did not save it. It is to be noted, as to this, 
that the invention, there as h'ere, is not for a new knitting process, how- 
ever the spécifications may explain the method pursued by the inventer 
to carry out his conception. Nor yet for the manufactured article pro- 
duced thereby or by a machine which has been devised to realize it. 
But for a stocking of the structural character indicated, having the 
features specified, however produced, saving only that it is machine 
knit, thus monopolizing the whole iield, and leaving no room for anyone 
else to accomplish the same resuit by another method, however novel, 
as the présent charge of infringement abundantly demonstrates. Or 
in other words, the patent is for the mère idea or conception, of a ma- 
chine-knit, seamless, lace-front, single-feed stocking, which as an ab- 

t "2. A stocking having the top or upper part of Its foot composed of one 
yarn or set of yarns and the bottom or sole part of the foot composed of an- 
other and distinct yam or set of yarns, the said upper and sole parts being 
united in the form of a tube by the reciprocal interloopments of the loops 
of the opposed edges of said upper and sole at the sides of the foot, sub- 
stantially as described." 
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straetion-^-ta say nothing ofjts being merely a putting together of old 
features — is not patentable. Admittedly, a design patent, which it ap- 
proximates, would not be good for such a stocking, for the simple 
reasori, as confessed by counsel, that it would not be new, aside from its 
being confined to its own particular ornamentation. But if that be so, 
then surely the broad conception, covering a stocking of this gênerai 
character, cannot be any more so, simply because it is put forward as 
an article of< manufacture. Without, therefore, going into any of the 
other questions raised, the claims of the patent involved must be de- 
clared void for want of anything patentable to sustain them. 
The bill will be dismissed,with costs. 



GEORGE W. JACKSON, Inc., v. FRIESTEDT INTBRLOCKING CHANNEL 

BAR 00. et al. 

(Circuit court, N. D. Illinois, B. D. February 15, 1908.) 

No. 28,23T. 

Patents— StriT foe Infkingemknt^Substittjtion or Parties. 

Where à complalnaiit assigns his rigbt under a patent lyending suit for 
its infringement and àfter the expiration of the patent, his assignée is 
entitled to be substituted as complainant and to lile an original bill In the 
nature of a supplemental bill, and the fliing of such bill Is not the insti- 
tution of a new suit. 
, [Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, § 472.] 

In Equity. On demurrer to original bill in the nature of a supple- 
mental bill. 

Thomas F. Sheridan, for complainant. 
John G. ElHott, for défendant. 

KOHLSAAT, Circuit Judge. This cause is before the court on de- 
murrer to original bill in the nature of a supplemental bill. The orig- 
inal cause was for an injunctiqn to restrain infringement of patent No. 
500,780. After the patent had expired, complainant above named was 
substituted for the original complainant. The demurrer is based upon 
the proposition of law that the transfer of coniplainants by the original 
bill m the nature of a supplemental bill constituted a new suit in effect ; 
fhat,.having been effected after the patent expired, it would, if allowed 
to stand in the place of the original bill, resuit in depriving the de- 
fendant of his right to hâve his liability tested in a suit at law — citing 
Hewitt V. Penn. Steel Co. (C. C.) 34 Fed..367; Miller's Heirs v. M'In- 
tyre, 6 Pet 61, 8 L. Ed. 330. In, the former case, only a one-half in- 
terest in the patent, was brought in under the original biU. After the 
patent had expired, it was sought to bring in the party representing 
the other half înterest. The court there held that it did not acquire 
jurisdiction of the cause until ail the parties were brought in, which 
in that case was not done until after the patent had expired; citing 
Gaylor v. Wilder, 10 How: 494, 13 L. Ed. 504, and Blanchard v. El- 
dredge, 1 Wall. Jr. 339, Fed. ~Ças. Nq. 1,510, and that until ail parties 
were before the court, no casé was presented ; that the only remedy 
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was at Jaw. In the latter case the Suprême Court held that new par- 
ties could not be affected by proceedings had while they were strangers 
thereto, and while their interests were not before the court. Thèse au- 
thorities, however, cannot be held to sustain défendants' position hère. 
When the substitution was made, as well as when suit was begun, ail 
parties in interest in the patent were before the court. There is no 
question but that a complète case was before the court. 

The question hère is solely as to the effect of substituting one com- 
plainant for another ; the cause of action remaining the same. At page 
39 of volume SI, Encyclopedia of Pleading and Practice, note, it is said : 

"An original bill in the nature of a supplemental bill by a party who has 
acquired the plaintifC's title by transfer from hlm pendente lite is not, In 
a proper sensé, the commencement of an original suit, but is rather a mère 
continuation of the suit. * * * " 

Judge Woods, speaking for the Court of Appeals for the Seventh 
Circuit in Ross v. City of Ft. Wayne, 63 Fed. 466, 11 C. C. A. 288, 
held that where a complainant assigns his rights under a patent pend- 
ing suit, and after the expiration of the patent, his assignée is entitled 
to be substituted as complainant and to file an original bill in the na- 
ture of a supplemental bill. It was decided in Clarke v. Mathewson, 
12 Pet. 164, 9 Iv. Ed. 1041, that the administrator of a deceased plain- 
tifif could bring suit in the fédéral court to revive the suit, notwithstatid- 
ing no diversity of cittzenship existed. 

From thèse authorities it follows that the demurrer is not well taken, 
and it is accordingly overruled. 



DIAMOND STONB-SAWING MACH. CO. OF NEW YORK v. SEUS. 

(Circuit. Court, S. D. New York. March 4, 1908.) 

Patents— Suit FOR Inpringembnt— E!quitt Jueisdiction. 

Equity is without jurisdietion of a suit for infringement of a patent, 
brought 13 days before its expiration, in which no spécial reasons are 
sliown why the remedy at law is not adéquate. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Charles C. Protheroe and James G. K. Lee, for complainant. 
Seabury C. Mastick, for défendant. 

HOL,T, District Judge. This is a demurrer to a complaint in a suit 
in equity to restrain the infringement of a patent. The ground of the 
demurrer is that the bill was filed se shortly before the expiration of 
the patent sued on that the patent expired before the défendant was re- 
quired to appear in the action, and that therefqre the bill is demurrable 
for want of jurisdietion, and because the complainant has a plain, adé- 
quate, and complète remedy at law. The bill was filed May 29, 1907. 
The patent expired June 10, 1907. The defendant's appearance was not 
due or made until the July rule day, and the defendant's pleading was 
not due until the August rule day, when this demurrer was filed. No 
preliminary injunction was issued, and no application was made for 
one. 

150 F.— 32 
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It is well settled tBat the ground of jurisdiction in an equity suit for 
the infringemènt of a patent is the right to an injunction, that the reme- 
dy of an accoulitihg for the recovej'y of profits or damages is incidental, 
and that a bill in equity will not lie after the expiration of a patent sim- 
ply for an accounting and the recovery of damages or profits. It is 
held that the patentée, under such circumstances, has an adéquate reme- 
dy at law. Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 975. Upon 
the question whether the same ruie apphes to an equity suit brought 
just before the expiration of a patent' the cases seem td be somewhat 
in conflict. Some appear to hold that it is a question of discrétion with 
the court whether to take jurisdiction or not, and in various cases juris- 
diction has been taken. Clark v. Wooster, 119 U. S. 332, 7 Sup. Ct. 
317, 30 L. Ed. 392; Beedle v. Bennett, 133 U. S. 71, 7 Sup. Ct. 1090, 
30 L. Ed. 1074; Busch v. Jones, 184 U. S. 598, 22 Sup. Ct. 511, 46 L. 
Ed. 707. Other cases hold that, when it clearly appears that there are 
no spécial circumstances in the case calling for the exercise of équitable 
jurisdiction, and the'time which the patent has to run When the bill is 
filed is so brief that it is apparent that the prayer for an injunction is a 
mère form to support the jurisdiction, and that the real object of the 
action is an accounting to recover profits or damages, the court has no 
jurisdiction. Root v. Railway Ce, 105 U. S. 189, 36 L. Ed. 975 ; Hay- 
ward V. Andrews, 106 U. S. 673, 1 Sup. Ct. 544, 37 L. Ed. 371 ; Keyes 
V. Eurêka Con. Mfg. Co., 158 U. S. 150, 15 Sup. Ct. 772, 39 L. Ed. 939. 

There are various décisions in the Circuit Courts of Appeals and in 
the Circuit Courts, some of which support one view of the case and 
some the other. Upon the whole, in my opinion, the authorities pre- 
ponderate that, when there are no spécial circumstances shown calling 
for the exercise of équitable jurisdiction, an equity suit brought for 
the infringemènt of a patent 13 days before its expiration is not a suit 
brought for a preliminary injunction. One cannot be obtained before 
the patent expires. The essential object of the suit is to hâve an ac- 
counting, and, as a resuit of the accounting, to obtain a recovery for 
damages or profits. This is such a suit, and my conclusion, therefore, 
is that the demurrer should be sustained; and, as I cannot- see that it 
would be possible to cure the defect by any amendmeht, I think that 
there should be a decree dismissing the bill on the demurrer, with 
costs. 



In re ARGBNXO. 
(District Court, B. D. New York. January 28, 1908.) 

AUENS— NATtTEAXIZATION— MOBAL ChAEACTER OP AIPPLICANT. 

The faet that an alien Imperfectly acqualnted with the Bngllsh laîi- 
giiage obtained a certiflcate o£ naturalizatîon under the prlor law on a 
false statement that he was less than 18 years old when he came to this 
country, which certiflcate he afterward voluntarily surrendered, does 
not necessarlly refleet on his moral character to sucl^ estent as to preclude 
him from making a new application. 

Application, for Naturalizatîon. 
Charles W. Bacon, for petitioner. 
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CHATFIELD, District Judge, This applicant voluntarily surren- 
dered his papérs in Octoter, 1904. Thèse papers had been obtained in 
Octobef, 1903, after a résidence of five years, and upon a statement 
that the applicant was less than 18 upon arrivai. This statement was 
untrue. 

The applicant seems to hâve done nothing within five years to refiect 
upon his moral character, except that he has recently filed a pétition 
in this court, vvhich was verified by bi.i^ but did not set forth that he 
had previously been in possession of a naïui-alization certificate. His 
ignorance of English, and the circumstances surrounding the making 
of his last pétition, seem to justify his being allowed to make a new 
pétition setting forth the exact facts. If anything be found incon- 
sistent virith good moral character, this can be presented at the time 
of final hearing; but for the purpose of application his record of 
good character would seem to be sufficient. See In re Di Clerico, 158 
Fed. 905. 



LOTTE BROS, et al. v. AMERICAN SIL.K CO. 
(Circuit Court, S. D. New York. December 9, 1907.) 

1. CoitPOBATioNS— Consolidated Corporations— Receivebs. 

Where one of the main pnrposes of a receivershlp was to enable ail 
the parties in Interest to save a concem which was a consolidated cor- 
poration, at least on^ of the receivers should be chosen from the manage- 
ment, because of his familiarity wlth Its history and the transactions of 
the orgîinlzatlon. 

2. Receivebs— NoNEESiDENTS— Bonds. 

Where one of the receivers of a corporation was a nonresldent, his bond 
Bhould be conditioned that he would appear when required by the court, 
either on notice to him within or without the State, or on notice to the 
counsel for the receivers. 

Leavitt J. Hunt, for complainants. 
Roelker, Bailey & Curtis, for défendant. 

WARD, Circuit Judge. I hâve considered the afiidavits submitted 
in support of the motion made by Mont D. Rogers and Loren O. 
Thompson to remove Bernard E. Sheibley, heretofore appointed, with 
Charles W. Gould, one of the receivers of the American Silk Com- 
pany in this cause, and am of opinion that the objections made hâve 
been met by the answering affidavits. When, as in this case, one of 
the main purposes of a receivership is to enable aU the parties in 
interest to save the concern, particularly where it is a consolidation 
of various companies in process of formation, it is désirable that at 
least one receiver shall be chosen from the management, because of 
his familiarity with the history and the transactions of the organiza- 
tion. There should also be a receiver well known to and relied 
upon by the court. 

Charles W. Gould having declined to act, I shall appoint Charles 
C. Burlingham in his' place ; thé receivers, Sheibley and Burlingham, 
éach to file bond, with sureties to be approved by the court in the sum 
of $100,000, for the faithful performance of their duties, their attion 



500 Ibé FEÛEEAL REPORTEE. 

in ail matters relating to the trust to be joint. The réceirer Sheîbley 
being a nonresident, his bond may contain a clause that he will appear 
in New York at any time when required by the court, either oh notice 
to him within or without the state, or on notice to the'counsel for the 
receivers. 



In re PENNBLL. 

(District Court, D. New Jersey. March 2g, 1907.) 

BAHKEUPTCT—RESTEAINiriG ÔEnER— ENFORCEMENT OF ATTOENiT'S lilEN. 

A court of bankruptey will not by a restraining order interfère with the 
carrying Into effect of a valid order of a state court, based on a finding 
that attomeys for a banlirupt are eatitled to a lien on a judgmeat re- 
coyereô for him prior to the bankruptey. 

In Bankruptey. On motion to vacate restraining order. 

Pratt & Koehier, for the motion. 
Isaac Phillips, opposed. 

LANNING, District Judge. After examining the papers in this 
case and hearing counsel, I hâve reached the conclusion that the re- 
straining order of March 4, 1907, shoulçi be vacated ,so Inàt the order 
of the New York City Court dated February 27, 1907; may hâve due 
effect. That court plainly hâd jurisdiction ôf the proeeedings in which 
thè order was made. The order was baéèd on an opinion by that court 
in which the conclusion was expressed that the bankrupt's attomeys 
had a Jien upon the judgment which the bankrupt had prpviously re- 
covered against Kneeland & Kneeland. The proofs before me amply 
sustain the conclusion of that court. ' , 

An order may be presented to me vacating and setting àside the re- 
straining order of March 4, 1907. 



GOIiDFIELD CONSOL. MINES CO. v. GOLDFIELD MINBRS' UNION NO. 

220 et al. 

(Circuit Court, D. Nevada. March 7, 1908.) 

No. 1,020. . ,; :'■ 

L/InJUNCTION— GeOUNDS AND SCOPE. 

An injunetiéh pendente llte sliould no't ûsurp the place of a final decree, 
nelther should It reach out any furthër than Is absolutely necessary to 
protect the rights of : property 6f the complainant from Injuries which 
are not only .irréparable, ipt , which may be; espectei^ before the suit ean 
be heard on its merits. It is "not necessary that thecomplainant's rights 
be clearly established, but 'ft 1^ 'Sùffl-eient If it appears that there 'is a 
real and substantlal question between the parties proper t* bB investi- 
gated In a court of equity^ and that in order to ; prevent Irrera^l^ble 
Injury to the complainant before his- clàimsçan be investlgated, it is 
necessary to prohibit any chajige in the çonditïoga and relations. of, the 
property and of the parties during the lltt^dtiôh, ', .! '' 

[Ed. Note.— For cases in point, see Cént.')É>ig. vbi: 27, Injuhctîon, § SOa.] 
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2. SAME— SUBJECTS OF PROTECTION AND RELIEF— RlGIIT TO OPEKATE MiNE. 

The right to operate a mine and to earrj' on the business of inining 
therein is a property right wliether one owns the mine or not, and he may 
invoke the powers of a court of equity to protect sucli right, in a proper 
case, even though he is not the owner of the mine, or even a stockholder 
in the Company which does own It. 

3. CONSTITUTIONAI, LAW— LiBEBTT TO CONTBACT— VALIDITT OF StATE StATUTE. 

Laws Nev. 1903, p. 207, c. 111, § 1, which provides that "it shall be un- 
lawful for any person, firm or corporation to make or enter into any agree- 
ment, either oral or in writing by the terms of which any employé of 
such person, firm or corporation, or any person about to enter the employ 
of such person, firm or corporation, as a condition for continuing or obtain- 
Jng such employment shall promise or agrée not to become or continue 
a member of a labor organization, or shall promise or agrée to become or 
continue a member of a labor organization," deprives the employer of the 
liberty to contract as to matters which may be vital to him, and therefore 
is Invalid under the constitutional provision that "no one Shall be deprived 
of llfe, liberty or property without due process of law." 

4. CJoNTRACTS— Legalitt— Agbeement Betwebn Mine Owneks Not to Bmploy 

Membees of Laboe Oroanization. 

An agreement between mine operators that they wiU not employ any 
person who belongs to a certain labor organization, or to any organization 
. affiliatlng therewith, does not constitute an unlawful conspiracy against 
such organization or its members. 

5. "Conspieacy"— What Constitutes. 

An nnlawful "conspiracy" is a combination between two or moré per- 
sons to do an unlawful or crlmlnal act, or to do a lawful act By erlmina! 
or unlawful means. 

fEd Note. — For cases In point, see Cent. Dig. vol. 10, Conspiracy, §§ 
1-5. 

For other définitions, see Words and Phrases, vol 2, pp. 1454-1461; vol. 
8, p. 7613.] 

6. INJUNCTION— Personal Rights— Interférence with Occupation— Unions. 

Workmen, when free from contract obligations, bave a légal right, 
slngly, collectively, or as a union, to qùlt work — that is, to strike — and 
tliey bave the further right to use such lawful means to make the strike 
effective as are not Inconsistent with the rights of others, and they may 
endeavor by peaceful argument and persuasion to seeure the co-operation 
of any nonunion men, provided the persuasion Is of such a eharacter as 
to leave the person solicited free to do as he pleases, and he is not per- 
suaded to do that which it would be unlawful for hlm to do 

7. SAME— PiCKETING. 

Nonunion men hâve a right to seek emplo3rment, to corne and go from 
their work, or to go where they please on the public thoroughfare, with- 
out molestation, threats, violence, or insults of any klnd, and without be- 
Ing plcketed or compelled against their wiU to listen to persuasion. 

8. Same. 

Striking workmen, who assail nonunion men with threats, ridicule, or 
Insnlt, or who follow them to or from their work with vile language and 
• abusive epithets, in order to cOmpel them to quit work, or to refrain from 
offeylng to work, are gullty of unlawful conduct. 

9. Same. 

!! Pleketing, tf conflned strict ly and in good faith to galnlng Information 
and to peaceful persuasion and argument, is not forbidden by law; but 
when It is used for purposes of intimldatioti it is unlawful. The jnassing 
1 of unnecessary numbers of pickets at a point wWch must be pa'ssed by 
nonunion men, whom the strikers désire to Influence, is in itself Â;^;,àct of 
intimidation. ■•'.,. 
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10. Same. 

Any attempt to Intimldate a man in order to compel hlm to refrain 
from exerclslng a légal right Is unlawful. 

11. Same. 

If, after the miners' union became aware of the fa et that the plckets 

were carrylng out a eomrnon purpôse to Intlmidate nonunion men In order 

to compel them to quit wort, It stlll continued to co-operate with and 

supervise the plckets, It must be held that there was an agreement between 

' the union and the piebets to do an unlawful act. 

12. Same— ÈVIDENCE-^SUFFICIENCY. 

Défendant, a miners' union, declared a strike against coinpiainant, 
which was a mlning company, and appolnted a committee, with full power 
to regplate the conduct pf the strike. WJth the knowledge and aequles- 
cenee of such committee, if not by Its orders, members of the union, to the 
number of from 30 to 75, or more, gathered each time sbifts were changed 
at complafpant's mine, where its employés were compelled to pass, and 
there wîis évidence tending to show that they followed such employés, 
and uséd abusive and threatening language towards them. It was also 
shown that complainant was unable to obtaln suffleient men because of 
their fear of the strikers, Snd that It employed 50 guards at an expense 
of $250 per day to protect Its proj^erty and workmen. It also appeared, 
from the constitution of the union and from its prior acts, that it was 
dominated by men who were not Inelined to cultiva te frlendly relations 
with employers, but rathèr to promote strlfe. Held, that such évidence 
was sufficient to show a consplracy to subjeet complainant to unlawful 
picketing and Interférence with its business and property by Intimidating 
Its workmen, whIch the union either originated or became a party to, 
and whlch entitled complainant to relief by injunction against the union 
and its members. 

1& Same. 

An important élément to be consldered in determlnlng whether in- 
jurions conduct Is to be apprehended from a labor union di^ring a strike, 
whlch ought to be restralned by injunction, Is the character of, the domi- 
nant faction in such union. 

In Equity. On motion for prelîminary injunction. 

Complainant, a Wyoming corporation, owns mines in the Goldfleld Mining 
District, and also owns about 97 per cent, of the capital stock of the Goldfleld 
Mohawk Mining Company, Eed Top Mining Company, Goldfleld Mining Com- 
pany, and Laguna Goldfleld Mining Company. It opérâtes ail of Its own mines, 
a^ well as the mines of said companies, as one property for the use and bene- 
flt ôf Itself and other stockholders. It appears from the blll of oomplaint that 
the Goldfleld Miners' Union No. 220 Is an unlncorporated association com- 
posed of the individual respondents named, and from 1,500 to 2,000 other 
persons In Goldfleld, ail of whom are résidents of Nevada. It Is a branch of 
the Western Fédération of Miners, also a voluntary, unlncorporated associa- 
tion. 

It Is alleged that the Goldfleld Miners' Union, though olaiming to be a labor 
organizatlon, Is a crlmlnal Society, organized to agitate certain so-ealled 
politicai questions, which tend to subvert the gênerai prlnciples of govem- 
toent, and, for the purpose of carrylng out Ifcs conspiracy, it bas, as one of 
ItB cardinal prlnciples, that there shall b^ a continuons state of warfare be- 
tween its employers and employés;, that It Is the duty of the employés to 
take the property of the employers by steàlth iand force, and if the demanda 
of the employés are not complled with, to destroy the property of the employ- 
ers,; that it seeks to accomplish ita purpose by maklng unreasonàble demanda 
upbn complainant, and enforcing the.game by threats, boycotts. Intimidations, 
picketing, brutal assaults, deportatiôllS, and other simllar methods; that In 
the paist two years the union has at Goldfleld declared a large nmnber of 
strikes, tp enforce whlch It has resorted tQ cvery form of lawless violence, even 
to murdér and wanton destruction of property; that each of thèse Btrlkes 
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TSfas a conspiracy on tlie part of respondents to prevent complainaiit from 
working its mines, and shipping its ores to other states, unless It agrée to 
the terms announced by said respondents, in conséquence o£ wbich oouiplain- 
ant's mines bave been idlp more than one-quarter of the time, aud such a 
tbreatening condition of disorder was produced that It becamu necessary in 
December, 1907, to bring fédéral troops to Goldfleld in order to maintaln 
public peaee and safety ; that since December 12th the respondents hâve 
caused complalnant's propertles to be picketed ; that Is, a large number of men 
belonging to Goldfleld Mlners' Union No. 220 hâve kept constant watch upou 
complalnant's property, unlawfuUy invaded the same, endeavored to prevent 
employés from working for complalnant, and threatened them with bodily 
harm, death, or déportation If they continued to work. It is further alleged 
that complalnant pays higher wages than are ordinarily paid in Western 
minlng camps; that it is unable to secure a sufflcient number of men to 
opéra te Its works by reason of the unlawful conduct of respondents; that it 
can obtain hundreds of men who are ready and willing to work if assured 
adéquate protection; that the pickets and trespasses hâve increased in num- 
ber ; the threats and intimidations hâve Increased day by day since the pick- 
■etlng was flrst establlshed, and that the property of complalnant will be 
destroyed in whole or in part unless some order is made by this court to pro- 
tect the Same. By reason of respondents' unlawful conspiracy complalnant 
has been put to an expense of over $10,000 by the shutting down of its mines, 
guarding its property, and bringing men from other points ; that such expense 
is Increaslng, and will continue to increase unless the court by sonje order 
protects complalnant's property and employés. The bill further States that 
the union is a nuisance and an illégal body exlsting for the sole purpose of 
hamperlng complalnant In the control of Its business, and preventing Inter- 
state commerce; that It Is a continuai menace to complalnant's business, 
and will, so long as it exists, prevent complalnant from^ mining and shipping 
its ores, and cause hundreds of thousands of dollars damage to complainant's 
property ; that the respondents are wholly irresponsible, and the union should 
he abated as a nuisance ; that ail said conspiracies are planned in meetings 
of the union, and if such meetings are permltted to continue the conspiracies 
will continue to be hatched, and the injury will be irréparable; that the 
shutting down of the mines has already caused drifts, stopes, and other 
worklngs In the mines to cave. 

An injunctlon is asked restraining respondents from obstructing the opéra- 
tion of complainant's mines; from intlmldating its employés; from congre- 
gatlng on and picketlng its works; from maintaining an Illégal boycott 
agalnst the company, its agents or employés ; and from holding or attending 
àny meeting of the Goldfleld Mlners' Union. It is further asked that said 
Goldfleld Mlners' Union be prohiblted from holding or calling any meeting 
of any klnd In the Goldfleld Mining District, or elsewhere. 

To this bill a joint plea and answer was riled, in whlch it is alleged that 
complalnant Is vlolating the provisions of the Constitution of Wyoming agalnst 
consolidations and combinàtlqns, to prevent compétition; against formlng 
corporations for holding stock In other corporations, and against monopolies. 
It Is further averred that complalnant In November, 1907, conspiréd wlth 
other corporations and mlllo^ners In Goldfleld District, to oppress, boycott, 
and drive theref rom ail laborers in and about the mines who would not ae- 
cept the scale of wageS and other conditions dictated by the members of 
such combination, In pursuance of whlch they adopted a reduced scale of 
wages and refused to employ any members of the Western Fédération of 
Miners, or of the respondent union. It also avers that the présent strike is 
due to the fact that the memhers of the union were ùnwilling to accept de- 
preciated paper in lieu of money for wages. Respondents also deny that they 
hâve caused any dépréciation in complalnant's stock; that elther the union 
or the Western Fédération of Mlners is a conspiracy, or that thelr principles 
or practices are unlawful ; deny that they hâve made or enïorced any demands 
'»y boycottai thœats, intimidation, pi cketing, brutal assaults, or déportation, 
or that they hâve resorted to any form of lawleasness or violence in the 
Goldfleld Mining District. It Is alleged that the bringing of the fédéral 
troops to Nevada was unnecessary, and was brought about by complalnant 
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and others In pursuance of the above-mentioned conspiracy ; deny that the 
union ever caused coœplalnant's property to be picketed, or bas adopted a 
System of picketing In sald strike, except that divers inembers of the union, 
yoluntarily and wlthout preconcert, and without any spécial direction of tbe 
union, hâve gone into the neighborhood of complalnant's property, and ad- 
dressed lawful arguments to any nonunion man willing to listen; deny any 
nnlawful piclietlng or trespass on' complainant's property, or that respbnd- 
ents liave caused, or will by any unlawful aets or couduct cause, eoniplainant 
any loss or exj)ense, or that any order of this court is necessary to protect 
complainant's property or employés, or that respondents are unable to respond 
in damages, or that the union is a nuisance, or an unlawful or illégal body, 
or that it bas been, or is, an unlawful menace to complainant's business; 
and, in gênerai, dénies ail unlawful conspiracies and combinations charged 
in the bill. 

In order to appreciate the presçnt conditions In Goldfleld It Is necessary ta 
review briefly the relations which Iiave exlsted between the parties herein 
during the year preceding the commericSment of the présent trouble. 

The affidavlt of W. H. Bryant shows that the stealing of high grade ores by 
complainant's employés from mines operated by complaiuant bas been a com- 
mon practice, and that during the six months preceding December 31, 1907, 
not less than $1,000,000 worth of ore was so stolen from the Mohawls; property 
alone. The statement bas not beeij denied. This practice bas been the source 
of much irritation. In December, 190G, In pursuance of aa order and injunc- 
tion of the fédéral court, watchers were sent to the Mohawîi property to pre- 
vent the stealing of ore; thereupon the employés, "ail of whom were under 
the jurisdiction of the respoudent, Goldfleld MiUers' Union No. 220, refused to 
work below the surface where any of said watchers w'ere stationed." The 
affldiavit of E. S. Sheridan, one of thèse watchers, shows that he was waited 
on by a committee trom said union consisting of ïed James, the présent as- 
sistant seçretary of the union, ànd John Devif, who remonstrated with bim oii 
the ground that no good union man would stand guard over the men. Sheri- 
dan refused to give np his position, and shortly after was expelled from the 
union. Later, the union demanded hlS discharge by the company on the ground 
that he had violated his obligations to tbe union. This was refused. Decem- 
ber 20, 1906, a gênerai labor strike was Inaugurated by the union. Complain- 
ant's mines were shut down on thlS o<;casion 19 days. January 9, 1907, a 
settlement was reaehed; the wages of each employé were then raiaed about 
; one dollar per day, and It was agreed that properly appointed change rôoms 

I should be erected at the mines ; that any operator might at any timé require 

I ail employés to use such change rooms In going on and off shift, and to change 

j their outer garments; the change rooms were to be under the control of a 

watchman. The objeet of the change room was to checlî ore stealing or 
"high-grading." Early In March, 1907, trouble arose between the Goldfleld 
Miners' Union No. 220 and the Carpentets' Union, affiliating with the Ameri- 
can Fédération of Labor, which resulte4; In a gênerai effort by the members 
of tt^e respondent union to Inducé ail American Fédération of Labor men to 
joln the Miners' Union. The Miners» Union carpenters refused to work at any 
mine where carpenters, not members of thelr own union, were employed. 
March 7, 1907, In conséquence of this friction, a delegate of the Miners' Union, 
without authorlty, called upon ail menibers of the union working in the Mo- 
hawk mine to quit work on the ground that said mine was eniploj'ing car- 
penters not members of the union. The men at once ceased work, but, on the 
saine day, tbe Miners' Union repudiated the action of the delegate; the men 
returned and oftered to work agaln, but the offer was refused, and complaiu- 
ant shut down ail its mines until suçh time as the discordant labor unions 
oould adjust their différences. About this time the followlng notice was served 
on complainant: 

"Goldfleld, Nevada, March 8th, 1907. 
"Mr. .Tohn W. Finch, Nixon Building. 

"Dear Sir: Goldfleld Miners' Union No. 220, W. F. M., hâve passed a law 
that ail workers employed around the mines must hold a membership eard in 
this ùtiion, and if they do not join our membera shall refuse tt> work. This 
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pertains prlnclpally to the earpenters. We demand that members of Our org-an 
Izatîon oDly shall follow that work, and shall draw the game wages as men 
now following that line of work. Thls goes Into effect at once." 

On the lOth day of the same month, John Sllva, a restaurant keeper In Gold- 
field, who had refused to conform to certain demands of the Minera' Union, 
was shot. M. R. Preston, then a walklng delegate, and Joseph Smith, a mem- 
ber qf the respondent union, were aecused of the homicide. Later they were 
convicted In the district court of Eîsmeralda county, Nev. ; Smith of man- 
slaughter. and Preston of murder In the second degree. Both are now conflned 
in the State Prison of Nevada. The respondent union went to the support 
of both Preston and Smith, furnlshed them with attorneys, and, since their 
conviction in the spring of 1907, and up to December 6th of the same year, 
paid them at first $5 per day, and later $50 per month. March 13, 1907, the 
Goldfield Business Men and Mine Owners' Association adopted and published 
certain résolutions, in whteh it was stated "that local conditions are becoming 
Intolérable through constant and unreasonable agitation on the part of the 
leaders of an organlzation knowiti as the I. W. W., and that an unchecked 
tentlency of such conditions means danger to life and property and the uitl- 
raate destruction of mining and gênerai business in the camp of Goldfleld," 
and the members pledged themselves not to employ any member of the I. W. 
W. in any capacity, but to recognize any labor organlzation not affiliated with 
or under the jurisdictipn of the I. W. W. The Goldfield Miners' Union being 
aubsidiary to the Western Fédération of Miners, and the Western Fédération 
of Miners being the Mining Department of the I. W. W., the effect of thèse 
resolutions was such that no member of the Minera' Union couid obtain employ- 
ment in the Goldfleld Mining District. During this trouble a large number 
of guards were employed to patrol the town of Goldfield and protect property 
therein. Aprll 1, 1907, a settlement in the following terms was etfected: 

"In order to establish a deflnite understanding between the Western Féd- 
ération of Miners, Local Union No. 220, and the mine owners and operatora 
of the Goldfield Mining District, it is agi-eed that mining and mllllng opéra- 
tions will be resumed and contlnued under the following terms: 

"1. The wage scale in effect in the district March 1, 1907, shall remain in 
force, and eight hours shall constitute a day's work for ail men under the 
jurisdiction of the Miners' Union. 

"2. Tho Miners' Union shall bave jurisdiction over ail men reguiarly em- 
ployed in and around the mines, mills and smelters, Includlng timbermen, 
timber-framers, engineers, blacksmiths and machinists, and excepting super- 
Intendents and managers. 

"3. No strike or boycott shall be offlcially declared by the Miners' Union 
unless by a two-thirds vote of that organlzation In favor thereof, and no 
lockout shall be enforced by the mine owners and operators unless by a like 
vote. 

"4. No town labor controversy shall Interfère with the opération of the 
mines, or the employment of miners. 

"5. Thèse terms shall remain in force for a perlod of two years from date." 

In .Tune, 190*7, the Western Fédération of Miners at an annual convention 
heid in Denver, Colo., amended its constitution in such a manner as to make 
It easier to strike, and harder to settle. Nothing appears, elther In the 
amended constitution of the Western Fédération of Miners, or In the consti- 
tution of the Goldfleld Miners' Union, which recognizes any duty on the part of 
elther organlzation to malntain good relations with its employers, or to ar- 
bltrate their différences. August 17th change rooms were put In opération 
At the Mohawk mine ; the water furnished was Impure, aud the arrangements 
were such that each m an after disroblng on one slde of the change room was 
compelled to walk In hls underclothes around a partition, a distance pf about 
100 feet, to the other side of the room. A strike was inaugurated immediate- 
•ly, which contlnued until September 6, 1907. A number of conférences be- 
tween complainant and représentatives of the union followed. Oomplalnant 
Insisted that the men should be "supplied with lockers or clothes hooks on 
opposite sides of the change room, on one side for mining clothes and on the 
other side for street clothes, and In effecting the change of clothlng should 



506 159 FEDERAL REPORTER. 

walk acrosa the room, passlng no Interyenlng partition ;" and that "besidea 
the tlmekeeper statloned In the room, the minlng company may, at its dis- 
crétion, place among the men in eaeh change room one or more watchmen, 
who are to b^ neutral." The Miners' Union insisted, flrst, that each miner 
be furnlshèd a locker ; second, that he change his outer clothes wlthout leav- 
ing his locker; and, third, that No. 220 W. F. M. bave jurisdiction over ail 
men Working in and aronnd the mines and mills, irrespective of time Of their 
employment or nature of work, except managei-s and superlntendents^ The 
strlke was flnally settled by the followlng agreement: 
"It is agreed between Local Union No. 220 of the Western Fedeïatlon of 
Miners and the Goldfleld Consolidated Mines Company for Itself and its constit- 
uent companles, that the wage scale and other terms of settlement maae In Jali- 
uary and April, 1907, between the mine owners and operators of the Goldfleld 
Mining District and the said union shall remain In force and efCfect as be- 
tween them, and that work wlll be resumed upon the followlng conditions: 

"1. That ail employés of the Goldfleld Consolidated Mines Company, and 
of its constituent companles, when required will change their outer clothing 
when going on and ceaslng work wlthout any humiliation or undue exposure 
of the men and in the présence of the tlmekeeper of the company and one or 
more neutral watchmen to be appointed by the company. Each man shall 
be supplied with two lockers, one for his street clothes andi one for his minlng 
clothes, which lockers are to be adjolning one another and the keys to be 
glven to the person uslng them. In using the lockers each man is to take off 
the clothes he Is wearing, place them in one of the lockers and lock the same, 
then unlock the other locker and take out the clothes contained there and 
put them on and then lock that locker. In using the lockers no man shall 
be required to pass any intervening partition and no visitors shall be ad- 
mltted to the change room while the men are changing clothes. 

"2. That ail men at work on the Goldfleld Consolidated Mines Company 
properties and Its constituent companles who walked out over change rooms 
be reinstated wlthout discrimination, provided, the men présent themselves 
for work wlthln twenty-four hours àfter work Is resumed. 
"3. That Local Union No. 220, Western Fédération of Miners hâve juris- 
diction over ail men regulàrly éïôployed in and aroutid ail mines and mills 
owned and operated by the Goldfleld Consolidated Mines Company, and its 
constituent companles, with the foUowing exceptions: (a) Managers and su- 
perintendents ; (b) assayers, chemists, and the men in charge of the furnace, 
parting and welghlng rooms of assay department and of chemical laboratory ; 
(c) mine surveyors and the clfll and minlng engineers; (d) watchmen; It 
being understood, however, that no party who for good cause Is particularly 
obnoxious to the union shall be employed as a watchman ; (e) employés of 
independent contraetors engaged In the placlng of machlnery, delivery of 
supplies, érection of buildings, or other surface work not dlrectly minlng 
in Its character, It being agreed, however, that the company will place in ail 
such contracts and In bonds for the performance thereof, a clause bindlng the 
contracter to pay the customary and established wages of the Goldfield Min- 
lng District; to employ none but members of some recognized Labor Union 
and no discrimination to be made against members of the Western Fédération 
of Miners; (f) any employé when the Western Fédération of Miners Is un- 
able to furnish from Its own ranks a person able to do such work. 

"It 1b understood and agreed that any employé of any of the excepted 
classes enumerated may belong to the Western Fédération bf Miners If he so 
désires, and that organizatlon wUl admit him and no discrimination will be 
made' by the company against members of that organlzation in the employment 
of any of the excepted classes and any one belonging to the organizatlon shall 
be sub.1ect to Its juridiction." 

About the last of Oetober,' 1907, the Goldfleld Miners' Union refused to 
déclare a sympathetic strike In ald of the Bishop Union against the Nevada 
Power Company ; there was a majority vote in the union in favor of the strike, 
but not the necessary twb-thlrds. About November 14, 1907, complainant. 
claiming that it was tmable ' on account of the flnancial stringency to obtaiu 
necessary gold to pay its employés, posted notices in Goldfleld "to the effieet 
that on and after that datej and until the flnancial stringency was relieved, 
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the employés of the Company would be paid one-half In gold and one-half In 
cashier's checks issued by John S. Cook & Co., Bankers, of Goldfleld, Nevada, 
and that this notice appUed only to labor performed In the month of November, 
and later." Mr. JlacKlnnon, président of the Goldfleld Mhiers' Union, says 
that on November 16tb a further notice vpas posted to the efCect that there- 
after complainant's employés would be paid entirely in scrlp. On the same 
day, November 16th, the union appointed a commlttee to confer with a com- 
mittee of mine owners. The instructions to the commlttee were embodled 
in the following statement which was sent to the Mine Owners' Association: 

"This meeting is called for the purpose of considerlng the best means of 
meeting the présent finaucial crlsis. Some of the mines are issuing checks 
in payment of wages to the men, with the words 'payable in exchange' 
writteni acrosa the face of the checks. I believe that vve want the mines to 
be operated; and at the same time the men must be paid so that they can 
use their pay vvithout discount to procure the necesslties of life. We reallze 
that, until some method is put Irito action, money is hard to obtaln. In or- 
•der that this whole matter may be properly considered, I recommend that a 
commlttee of three be selected to confer with a commlttee of mine operators, 
and that sald committee be empowered to assist In devising some way to meet 
the présent crlsis. That sald committee co-operate with the mine operators 
in endeavoring to secure from the smelters and mills a concession that ail 
buUion procured as a resuit of minlng in Nevada be sent to the mint, and coin 
demanded therefor, and that sald smelters and mllls then pay for said ores in 
coin, and that the mine operators pay their men In coin as soon as this ar- 
rangement can be satisfactorily brought Into opération. That In the meantime 
such method of payment be foîlowed as will best enable the men to meet their 
current expense witbout loss. That where checks are issued 'payable In ex- 
change' said committee hâve the mine operators' guarantee the payment of said 
checks, or exchange, and hâve a time limit flxed for the payment of same in 
cash, and that everything be done that is possible to put the business of Gold- 
fleld on a cash basis, and that ail checks, or exchange, issued to the men for 
wages shall be the flrst ones paid in cash out of the produce of the mines." 

A number of conférences were had, but the évidence is so conflicting that it 
would be difflcult at this time to make a satisfactory statement as to what oc- 
curred at such meetings; however, the correspondence between the parties 
gives fairly, and with reasonable accuracy, the attitude of each. November 
ISth, the I\Iine Operators' Association addressed a communication to the un- 
ion, the material portion of which Is as follows: 

"Resolved, that ail the companles operating in the Goldfleld Mining Dis- 
trict pay ail employés In bank checks, payable in exchange and suspend cash 
payment for labor; and that this form of payment go into effect on and 
after November 18, 1907, and continue in opération until the présent flnancial 
crisis is passed and the local banks are able to obtaiu currency for funds and 
balances due them from corresponding banks and smelters." 

November 22, 1907, the following letter was sent by the miners' commlttee 
to the operators' association: 

"Goldfleld, Nevada, November 23, 1907. 

"To the Goldfleld Operators' Association, 
"William M. Erb, Seeretai-y. 

"Sir: Your communication of récent date received, and the same with ail 
other matters placed before the spécial meeting of Goldfleld Miners' Union No. 
220, November 22, 1907. How it was received is shown by the resolution pass- 
ed unanimously by No. 220, which we hère give you in fuU. 

" 'Resolved, that the présent committee be continued with instruction to 
notlfy the Mine Operators' Association that unless the wages of the mine 
employés of Goldfleld are paid either in cash or in checks, backed by a guar- 
antee satisfactory to the union committee, said employés will cease work on 
the mines at 7 o'clock Sunday mornlng, November 24, 1907.' 

"You will see by this the working class in Goldfleld wlsh to hâve some part 
in deciding what they shall aceept as wages for work performed now and 
hereafter. 
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"We wlsh to cal] your attention to the fact that according to the terms of 
the resolution passed by the Union, It Is absolutely necessary that your asso- 
ciation shall give us a reply before tomorrow uioruiug. 

"Trusting the mine operators of Goldfield will see the justice of our posi- 
tion, aud eo-operate with us to avert trouble we remain, respectfully, 

"John H. Gilbert, 
"Michael Callahan, 
"Marlon W. Moor." 

On the same day the mine operators replied as follows : 

"Goldfield, Nevada, November 23, 1907. 
"Goldfleld Mlners' Union No. 220, Goldfield, Nevada. 

"Gentlemen: Your communication of November 2ord sigiied by your com- 
mlttee addressed to the Goldfield Mine Operators' Association bas been con- 
sidered, and In reply the Goldfield Mine Operators' Association wish to state 
that after a reconsideratlon of the question in issue with your committee, the 
Goldfleld Mine Operators' Association offers the foilowing facts in explana- . 
tlon of Its communication of the 18th day of November: 

"The Goldfield Mine Operators' Association cannot olïer a guarantee in ad- 
dition to that offered by the local banks for cashiers' cbecks issued by the lo- 
cal bauks. 

"The Goldfleld Mine Operators' Association cannot place the ore shipped 
from the Goldfleld District as a guarantee for cashiers' cbecks issued by the 
local banks for the reason that more than eighty per cent, of the ore shipped 
is sent out by the local banks and the returns from thèse shipnients are made 
direct to the local banks. The local banks do not Issue cashiers' checks ex- 
cept against collatéral or ore shipped from the camp, and no operator ean pos- 
sibly issue checks for amounts unless secured by camp products. 

"The local bank will not extend crédit to any operator without collatéral 
which is negotiable into cash. 

"Tours very truly, Goldfleld Mine Operators' Association, 

"By Wm. M. Brb, Secretary." 

On the evenlng of November 26th, at a meeting of the respondent union, the 
foilowing resolution was adopted: 

"That members of thls union cease working for ail employers that do not 
pay cash or secure their paper to the satisfaction of this union. Carried unan- 
imously." 
The members of the union ceased work November 27, 1907. 
The cashiers' checks referred to in this correspondence were in the foilow- 
ing form: 

"John S. Cook & Co., Bankers. 

"Goldfield, Nevada, Dec. 7, 1907. 
"Pay to the order of I. J. Gay, Asst. Cashier, 
(Payable In Exchange.) $1. 

One Dollars. 

"Cashler's check. Jno. S. Cook, 

"Cashier." 
"Endorsed: I. J. Gay, 

"Assistant Cashier. 
"No further endorsement required." 

Aïr. MacKInnon thus states the position of the union with référence to thèse 
checks: 

"We were in this boat, when we accepted a check in payment from any 
mine, Consolidated or other, that had written on that check 'Payable in Ex- 
change,' we had to take that check to the bank and accept John S. Cook & 
Company's scrip, which had no backing whatever that they wouid show us, 
* * * and it was taking away from us ail possibility of getting back from 
the Company any money In case of failure of the bank, and it was a question- 
able institution at that time, as to its abillty. • * * ïhe very fact that 
two banks had closed their doors, and the fact that John S. Cook & Compa- 
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ny's bank had a run on It, and the further fact that to meet a deposit of five 
million dollars or more, that ail the wealth that It could acquire among its 
friends or banks, was nine h-undred thousand dollars, was évidence in itself 
that the bank was not solvent." 

Complainant claims that the strike of November 27th la in violation of the 
April agreement, and that the majqrity of . the miners were not only opposed 
to the strike, but were willing to continue work, and to receive their pay in 
cashiers' checks. This claim is supported by affidavits of persons who state 
that they had talked with the miners. The testimony of Mr. MacKinnon, and 
other respondents, shows that the meeting at whlch the strike was declared 
was held af ter due notice ; the Miners' Union Hall was fiill at the time, there 
being not less than 700 persons présent ; the vote was taken by uplifted hands ; 
there were moré than 500 in f avor, and but 1 against, declaring a strike ; the 
meeting was participated in by ail members who customarily attend meetings 
of thie union, and 95 per cent, of those présent were miners. Mr. MacKinnon 
further testifies that there were not more than 1,200 members of the union 
employed, and 700 or 800 unemployed. In the district on the Ist day of Au- 
gust, and of the total, about three-fourths were miners ; the remalnder were 
town workers. 

Fédéral troops were brought to Goldiield December 6, 1907, three days be- 
fore the Mine Owners' Association, including complainant, gave public notice 
of a réduction of wages and of their refusai to employ members of the Gold- 
field Miners' Union. The Spécial Commission appointed and sent by the Prés- 
ident of the United States in December, 1907, to Goldfield to investigate con- 
ditions there, rendered a report upon which the Président acted, and the rec- 
ommendatlons of which he adopted. The report was admitted In évidence, 
and from it the following quotation Is made: 

"The question as to possible future violence and disorder on the withdraw- 
al of the troops we flnd to dépend largely on the personnel of the Miners' Un- 
ion and their leaders in particular. A number of thèse leaders are represent- 
ed to be men of radical socialistic beliefs and in favor of forcibly asserting 
what they hold to be their rights. Goldfield, being one of the newest and rich- 
est gold mining camps of the West, attracted many of the most adventurous 
and radical eharacters in the Miners' Union, and while many of thèse hâve 
recently left it is believed that there remain a considérable number of men 
whose records, in other mining camps présage ill for the future of law and or- 
der in Goldfield, if fédéral troops are withdrawn. 

"It was strongly urged that the expérience of other mining camps with the 
"Western Fédération of Miners gave good grounds for the belief that should 
the mine operators insist on maintaining their position, as above etated, ser- 
ions disorder would be likely to ensue immediately upon the witbdrawal of 
the troops. AU this, however, Is piirely a matter of future possibllities and 
not of actual présent or past disorders in Goldfield. From the almost unani- 
mous consensus of opinion of ail witnesses we are satisfied that In the Mîners' 
Union of Goldfield there are not over a few hundred men of a dangerous type 
— men who would readily resort to violence to aceomplish their ends. The 
great majority, probably over three-fourths of the union, while loyal to their 
organization, were conceded to be men of law-abiding tendency who would not 
willingly initiate or support deliberate violence. But there is likewise little 
doubt but that this large proportion of orderly men hâve in the past permltted 
themselves and their organization to be dominated and controlled in its pub- 
lic actions by vicions leaders, and hâve lacked elther the cohérence or the 
courage to suppress this élément and conduct the afEairs of their organization 
In a way to command public respect and confidence. In the early part of the 
présent year the Miners' Union of Goldfield permltted a célébration to be held 
by the union and a procession under its auspices to march through the streets 
of that clty carrying the red flag of anarchy as a sole emblem, and bearing 
aloft legends and mottoes of an Incendiary character. It is claimed that but 
a small proportion of the Miners' Union took part in the procession, but it 
had received the oflicial sanction of the union, and, so far as is publicly known, 
was never repudiated by that body. Their iwrsonal good character cannot ex- 
cuse members of the Goldfield Union for permittiug their leaders to outrage 
décent sentiment, and cannot save the organization to whlch they belong 
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f rain bearlng the répiitation It bas earned; By permlttînç their organlzatloti 
tq be managed aiid ëoHÏrolledby men of violent tendencies, the unWn as a 
bôdy has thus laid itsëlf dpên to tlie reproaCh bf being a vicious oi^ganizatlon, 
and bas furnished a foundation for the fear existing In Goldfield that It wlll 
support violence and disorder to win its présent strike. 

"In vlew of the foregolng facts, we believe there Is considérable dajnger that 
serlous dlsorders wlll be attempted If thé troops be withdrawn and the mine 
operators insist on carrying ont thelr publlcly announced poUcy." 

Subseqnently, and on the 17th day of January, 1908, the Législature of the 
State of Nevada, by practically a unanimous vote, adopted a resolution, where- 
In It viras recited that: 

"Conditions exist In the statè of Nevada, that border upon ànd threaten 
an immédiate state of domestic violence, and said state of Nevada has no State 
Militia or othér adéquate police force at its disposai sufflcient to protect its 
inhabltants agalnst such dômeStlc violence, therefore, be It resolved, that ap- 
plication Is hereby made by the Législature of Nevada to the Président of the 
United States to retain in the Goldfield Mining District of Nevada a suffl- 
cient force of the United States Army to protect sald state agalnst domestic 
violence, and to insure to the Intiabitants of that community and the state do- 
mestic tranqulllty, the préservation of law and order, and the observance of 
the laws of the United States and the state of Nevada, and that such portion 
of the United States Army be maintained In said district untll the state of 
Nevada, through Its T^egislature now in extràordinary session àssembled, shall 
he able to provide by law for the organization and equipment of the State 
Constabulary or other police force, sufflcieint to malntaln law àhd order, and 
suppress any domestic violence that may occur." -' 

After the strilse was declared, a strilce commlttee, consisting of flve mem- 
bers of the respondent unlon'^ was appointed. The joint affldavlt flled by the 
members of this commlttee coutains the followlng statements: "Alliants ever 
slnce their appolntment hâve atted and still act as such commlttee, wlth power 
and authorlty to oversee and regulate the conduct of said strilce. That affiant 
has talîen an active Interest in said strilce, Iceeping in touch wlth ail union men 
engagea therein. * * * On account of the greatness of the territory nec- 
essâry to be covered the picl^et System was found by affiant and said commlttee 
and union to be practically uselgss, aud for that and other reasons such Sys- 
tem has been adopted only to à lUnited degree; that is to say, no person has 
been detalled to any particular duty or assigned to any particular place, but 
volunteers hâve gone to thé neighborhood of said premises as hereinafter de- 
serlbed ; no squads or other aggregations of miners and no so-called picljet 
Unes hâve been organized, but union members of their own volitlon, without 
spécial or any direction from or understandlng wlth said union or any of the 
members, offleers, or committees, hâve from time to time gone in the neighl)or- 
hôod of complalnajit's promises, In numbers rauglng from.thirty up to seventy- 
flve, but they do sb without concert among themselves. * ♦ • No miners 
hâve liept constant watch en eomplainant's premises; on the contrary, they 
bave not approached said premises sâve at the hours of thé morning afid 
afternoon changes of shifts, refralnlng eïitlrely from approâching said premises 
after dark. ♦ • * AH miners belonging to said lihloh are instructed 

* * * peaceably to address any nonunibn miner wllling to listen, and en- 
deavor In a lawful manner to persuadé him to .loin said union or refrain from 
lïijurlng the cause of labor by talcing the place of union miners." Tbey are 
^Iso instructed 'Mot to trespass upor^ or congregate àbout complalnant'é prop- 
erty, or anywise molest li; or threaten or intlmldate anj' nonunion miner.; 

• * * To Indulge in no act to which the offleers of the lâw, or cottiplainant, 
or any mine owner or operator could reasonably objêct. * • ♦ Not to 
congregate In undue numbers near complainarit's property or ànywhere, and 
to refrain from ail threats or acts of Intimidation whatsoever." And ail 
rbémbérs engagea In the strike were "Instructed by affiant not to * * * 
e'ari^ any deadly weapon." The afflant aiso states that each member of said 
strlké commlttee bas kept In close and constant touch wlth ail members en- 
gaged in said strike, and has been In a pasition to ascertaln and know, and 
does know, that thèse instructions hâve been impllcitly obeyed ; that no miner 
or member of the union has trespassed on compiainant's property, or demand- 
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ed of any employé that he should not work, or tlireatened hlm with death, 
déportation', or anything caleulated to arouse his fears, or that he would be 
otherwise Interfered wlth, or "comiuitted any act of Intimidation," or ceusured 
or found fault with any employé of complainant, or molested him in any re- 
spect, so far as afflant has been able to observe or ascertain. The affiant also 
says that no "agreement, combination, or consiîiracy ever existed, nor does 
it, now exist, to prevent complainant from working its properties or shipping 
thè ores mined therefrom, or at ail." 

The testimony on the part of complainant tends to.show that members of 
the union are nearly ail of the time, day and night, stationed at Tarions points 
on and about complainant's premises, their numbers varylng from 15 to 150. 
and even 200 on occasions; that they are apparently under the charge of 
captains, the greatest number being stationed at the crossing of the rallroad 
traversed by the men in going from the Combination Mine and Mill to the 
eompany's boarding house. Thls is supported by some 22 photographs taken 
December 29th and 30th and January 2d, 5th, and 7th ; 19 of thèse vievvs are 
of men in groups of from 3 to 50 or more, standing on or near the above- 
mentioned crossing. Many affldavits hâve been introduced by complainant, 
made by its employés, and also by guards and deputy sherift's In its employ, 
testlfylng to their actual expériences. Thèse state that the men going to 
and from the boarding house to the mines are sent in a body ; that on occa- 
sions It has been diffleult for the guards and deputy sheriflis to open a path 
through the pickets, so numerous were they. The men going to and from 
work are compelled to pass by or through squads of pickets who endeavor to 
prevent them from working, by assailing them with threats, ridicule, and In- 
sults; some of the men bave been threatened with Personal violence and dé- 
portation; several hâve been photographed for identification. December ISth 
two ladies, one of them over 60 years of âge, while escorting a relative from 
the Combination Mlll, where he had been at work, were met by a crowd of 
pickets, who addressed them with vile and insulting language. Thèse ladies 
were followed by pickets to the town of Goldfleld. The employés are sald to 
be In more or less f ear of the pickets ; some bave already quit work, and many 
others will follow when the troops are withdrawn, unless adéquate protection 
is given. If such protection is given, there are plenty of men ready and wilUng 
to work for complainant on the terms ofCered. Complainant is now employ- 
ing 150 miners, and could obtain and put to work 750 but for the Intimidations 
and unlawful acts and conduct of the respondents. Complainant ever since 
the beginning of the strike has had in Its employ an average of about 50 
guards and deputy sheriffls at an expense of $250 a day. Thèse men are em- 
ployed to protect the eompany's property and Its employés. A body of troops 
is stationed within a few hundred yards of the place where the pickets as- 
semble, 

C. S. Thomas, W. H. Bryant, and W. P. Malburn, for complainant. 
Augustus Tilden, for respondents. 

FARRINGTON, District Judge (after stating the facts as above). 
1. Evidence as to the probable and possible injuries which may re- 
suit to complainant if members of the Goldfield Miners' Union are 
permitted to assemble and hold meetings pending this suit is not 
of such a character as to warrant an interlocutory order forbidding 
such assemblages. An injunction pendente lite should not usurp the 
place of a final decrte neither should it reach out any further than 
is absolutely necessary to protect the rights and property of the 
petitioner from injuries which are not only irréparable, but which 
must be expected bef ore the suit can be heard on its merits. Only 
those issues will be determined which are necessary factors in grant- 
ing or denying a temporary restraining order. It is not necessary 
that the complainant's rights be clearly established, or that the court 
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find cbmplaiiiant is entitled to prevail on the final hearing. It is 
sufficient if it appears that there is a real and substantial question 
between the parties, proper to be investigated in a court of equity, 
and in order to prevent irremedial in jury to the complainant, be- 
fore his daims can be investigated, it is necessary to prohibit any 
change in the conditions and relations of. the property and of the 
parties during the Htigation. 23 Cyc. 822; 6 Pomeroy's Eq. Juris. 
§621; Harriman v. Northern Securities Co. (C. C.) 132 Fed. 464, 48S. 

2. Complainant is the owner of the Combination Mines, and also 
the owner of more than 97 per cent, of the capital stock of the sev- 
eral subsidiary corporations which own the Mohawk, Laguna, and 
other mining properties mentioned in the complaint. It is urged 
that as a stockholder in thèse corporations complainant cannot main- 
tain a suit for the relief sought without showing actual or virtua! 
refusai by each of said corporations to bring the suit. This ob- 
jection is based on the rule that a stockholder cannot sue in his own 
behalf on a corporate cause of action. The objection might be good 
if the Goldfield Consolidated Mines Company, merely as a stock- 
holder, was asking relief for wrongs to property of the tributary 
corporations. But such is not the case. The allégations of the bill 
show that complainant is engaged in the business of mining, develpp- 
ing, and operating the property of thèse corporations, and that re- 
spondents, unless restrained, will unlawfully interfère with this busi- 
ness. The right to operate a, mine and carry on the business of 
mining therein is property, whether the operator owns the mine or 
not. It is a right as distinct and real as the ownership of the fee itself. 
If complainant has such right, it has the further right tô enjoy such 
property^ and , to operate the mines free from unlawful molestation 
and interférence, and it naturally follows that the power of a court 
of equity may iDe invoked to protect such right, 'even though the 
operator may not own the mine, or even a share of stock in the Com- 
pany which does own the mine. , 

3. Respondents urge that, inasmuch as complainant is a corpora- 
tion organized under the laws of the state of Wyoming, it can hâve 
no standing in this proceeding, unless it exists in confofmity with 
the Constitution and laws of that state. It is recited in the bill, and 
also in the plea and answer, that complainant owns more than 97' 
per cent, of the capital stock of the Goldfield Mohawk Company, the 
Red Top Mining Company, the Jumbo Mining Company, Laguna 
Goldfield Mining Company, ând Goldfield Mining Company, and that, 
under the laws of Wyoming, no corporation can be formed for the 
principal purpose of holding stock in other corporations. Without 
deciding whether such an objection can be raised in this proceeding, 
or'by any party other than the state ôf Wyoming itself, it is prop- 
er tôquote that portion of the statute referred to: 

"It shall not be lawful for such company to use any of its funds In the 
ptirchase of aoy stock In any other company, nor in its own ; provided, how- 
ever, such company may In Its discrétion purchase, hold and own any stock, 
and to any amount in any other company tlint Is or may be subsidiary or 
tributary to, and that does contribute to the oh.jects aud purposes of the first 
company in this proviso mentioned." Section 3040, Kev, St. Wyo. 1809. 
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Sufficient évidence has not been introduced to support a fînding 
that complainant has violated this statute. It has been held that, 
where a suit is brought by a corporation to enforce or protect a 
private right by injunction, a claim that the corporation is illégal or 
is a monopoly cannot be made collaterally as a défense. Am. Steel 
& Wire Co. v. Wire Drawers', etc., Unions (C. C.) 90 Fed. 608, 614 ; 
Allis-Chalmers Co. v. Rçliable Lodge (C. C.) 111 Fed. 264, 366. 

4. The évidence shows that a number of persons within the past 
two years hâve been deported from Goldfield, and in several cases the 
victim has been ordered, or advised to leave, by an officer of the 
respondent union. None of thèse incidents in évidence, however, 
hâve any direct connection with the présent labor trouble in Gold- 
field. Those who hâve been deported appear in some way to hâve 
incurred the hostility of the Western Fédération of Miners during 
the labor difficulties in Idaho or Colorado, and for this, and not for 
any participation in the présent trouble, they were punished. The 
déportations were accompanied in some cases by violent beatings, and 
in other instances, the undesired person left camp immediately on 
being ordered to do so. 

5. The respondents allège, in substance, that the Goldfield Con- 
solidated Mines Company entered into an unlawful combination with 
other corporations and mine and mill owners to prevent the employ- 
ment of, to oppress, to boycott, and to drive from said district ail 
laborers in and about the mines thereof, the respondents included, 
who will not conform to and accept the scale of wages, and other 
conditions of employment, which the members of the combination 
dictate, and, in furtherance of this conspiracy, they adopted and pub- 
lished the resolutions of December 9, 1907. The argument is made 
that by reason of this alleged conspiracy, complainant is not in court 
with clean hands, and therefore is not entitled to équitable relief, 
either temporary or permanent. 

The Nevada statute, Laws of 1903, p. 207, c. 111, provides as fol- 
lows : 

"Section 1. It shall be unlawful for any person, flrm or corporation to 
make or enter Into any agreement, either oral or in writing, by the terms of 
which any employée of such person, flrm or corporation, or any person about 
to enter tlie employ of such person, flrm or corporation, as a condition for 
continuing or obtalning such employment, shall promise or agrée not to be- 
come or continue a member of a labor organization, or shall promise or agrée 
to beeome or continue a member of a labor organization. 

"Sec. 2. Any person or persons, flrm or flrms, corporation or corporations, 
violating the provisions of section 1 of this act shall be deemed guilty of a 
misdemeanor," etc. 

The agreement to be executed by the employés as provided for in 
the resolution is plainly in violation of this statute. But complain- 
ant contends that the statute is unconstitutional, and that its right 
to exclude members of the Western Fédération of Miners from its em- 
ploy, and to employ nonfederation men who are willing to work at the 
reduced wage scale, is guarànteed by the fédéral and state Constitutions. 

It is provided by section 1 of the fourteenth amendment to the 
Constitution of the United States as follows : 
158 F.— 33 
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"Nor shall any state deprive àny persoh of Ufe, llberty or property without 
due process of law, nor deny any person within Its jurisdictlon the equal pro- 
tection of the laws." 

The Constitution of Nevada, art. 1, § 8, has a similar provision: 

"No person shall be » * • deprlved of llfe, liberty, or property, witliout 
due process of law." 

The obvious purpose of the Nevada statute just quoted is to invade 
and control the discrétion of the employer in selecting his men. If the 
statute is vaHd, an employer cannot make it a condition on which he 
will hire men that they shall not belong to any particular labor union ; 
to do so is made a crime, no matter how vicious, turbulent, or lawless 
the organization may be. This statute lays no similar restriction upon 
the employés. Their freedom of contract is unrestrained. There is 
nothing in the statute vi^hich forbids union men from discriminating 
against nonunion men, or nonunion men from discriminating against 
union men. There is nothing which prevents union men from exact- 
ing, as a condition upon which they will work, an agreement that every 
nonunion man must be discharged, or join the union. 

It may be to the advantage of a manufacturer to do business ex- 
clusively with some one labor union ; its patronage may be immensely 
valuable to him ; but to contract with his men that they must be mem- 
bers of such union, it matters not how wisely that organization may 
be controlled, or how great the advantage and profit to the master and 
his servants, if the latter become members of the organization, the em- 
ployer, under the statute, is guilty of a crime if he insists, as a condi- 
tion of employment, that his employés shall join the union. On the 
other hand, another operator may believe that the success of his busi- 
ness dépends upon the undivided loyalty and support of his men, and' 
that he cannot hâve such loyalty and support if they belong to, and are 
bound to submit to the control of , a labor organization ; but he also vio- 
lâtes this statute by exacting as a condition of employment that his men 
shall not join a union. 

Among the reasons formally assigned in the statemetit of the asso- 
ciation, dated December 1, 1907, justifying the action and resolution 
of the mining company, we find the following : 

"4. The Union has encouraged, proteeted and assisted Its members In the 
crime of steallng ore from the mines of the district * ♦ * During the 
six months endlng December 81st, 1906, there was stolen from the Mohawk 
Mine alone not less than one million dpjlars, and during the past six months 
there has been taken from the Little B!loren,ce Mine not less than two thousand 
dollars per day. The union has refused to permit underground watchmen 
(and) ordered a strike when effective change rooma were placed upon the 
property." 

It is a constitutional right of an employer to refuse to hâve business 
relations with any person or with any labor organization, and it is im- 
material what his reasons are, whether good or bad, well or ill founded, 
or entirely trivial and whimsical. Under the conditions existing in 
Goldfield at the time the resolutions were published, it is possible that 
the only practical method of exercising this right was to require ail 
employés to refrain from being or becoming members of the Western 
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Fédération of Miners. Thus we hâve a right guaranteed by the Con- 
stitution, and its exercise blocked, or at least hindered and restricted, 
by the statute of Nevada. It is too clear to require a citation of au- 
thorities that the Législature has no power to restrict the exercise of 
a constitutional right, unless the interests of the public, as distinguish- 
ed from the interests of the individual, or of a class of individuals, de- 
mand such restraint. The act so forbidden by the Législature must be 
detrimental to the public welfare, and the health, safety, or morals of 
the community to justify such interférence. Thére can be no prêteuse 
hère, and none is made, that the exécution of such a contract as the one 
in question has any tendency to injure the health, safety, or morals of 
the public, or of either employer or employés. It is clear that the Ne- 
vada statute deprives the employer of the right to contract as to cer- 
tain matters which may be vital to him, and that it also, while not pre- 
venting, does obstruct the exercise of his right to exclude objection- 
able persons from his employ. The fact that the statute includes an 
élément which is not found in any other similar statute to which at- 
tention has been called, in that it prohibits contracts requiring employés 
to join a union as a condition of employment, in no wise heals its in- 
validity; the added élément simply makes larger and wider the in- 
vasion of the liberty of the employer to fix the terms and conditions 
upon which he will contract for labor. 

The terms "life, liberty, and property" as used in the fédéral Consti- 
tution, embrace every right which the law protects. They include not 
only the right to hold and enjoy, but also the means of holding, en- 
joying, acquiring, and disposing of property. The right to labor is 
property. It is one of the most valuable and fundamental of rights. 
The right to work is the right to earn one's subsistence, to live and to 
support wife and family. The right of master and servant to enter 
into contracts, to agrée upon the terms and conditions under which the 
one will employ and the other will labor, is property. The master has 
the right to fix the terms and conditions upon which he is willing to 
give employment ; the servant has the right to fix the terms and con- 
ditions upon which he will labor, and any statute which curtails and 
limits that right deprives the party afïected of his property, and, in 
the same measure, of his liberty. Both parties are free to enter into, 
or refuse to enter into, the contract. Before the law, there is the same 
freedom to employ as to work, to buy as to sell, to choose one's em- 
ployé as to choose one's employer. 

"The liberty of contracting relating to labor, Includes both parties; the 
one has as much right to purchase as the other to sell labor." Allgeyer v. 
Louisiana, 165 U. S. 578, 17 Sup. Ot. 427, 41 L. Ed. 832 ; Lochner v. New York, 
198 D. S. 45, 56, 25 Sup. Ot. 539, 49 L. Ed. 937. 

"One citizen cannot be compelled to glve employment to another, nor can 
any one be compelled to be employed against his will." Gillesple v. The Peo- 
ple, 188 m. 176, 58 N. E. 1007, 52 L. R. A. 283, 80 Am. St. Rep. 176. 

The right of an employer to refuse to employ any particular indi- 
vidual, or any class of individuals, is neither greater nor less than the 
right of a man to refuse to work for any particular individual, or class 
of individuals. The reason for the refusai can in no wise control, en- 
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large, or diminish the légal right of refusai, the right to employ, or thé 
right to refuse to be employed. 

"It Is a part of every man's civil rigtit that he be left at liberty to refuse 
business relations witli any person whomsoever, wliether the refusai rests 
upon reason. or is the rosult of whim, caprice, préjudice, or malice. ^Yitb hia 
reasons neither ttie public nor third persons hâve any légal concern. It is 
also his right to hâve business relations with any oiie with whom he eau make 
contracts." 2 Cooley on Torts, p. 587. 

Statutes similar to the Nevada act in question hâve existed in other 
statçs, but, in every jurisdiction where their validity has been called 
in question, they hâve been held invalid, under the constitutional pro- 
vision that no one shall be deprived of life, liberty, or property without 
due process of law. Adair v. United States, 208 U. S. 161, 38 Sup. Ct. 

377, 5à L. Ed. ; People v. Marcus, 185 N. Y. 257, 77 N. E. 

1073, 7 E. R. A. (N. S.) 283, 113 Am. St. Rep. 903 ; Id. (Sup.) 97 N. 
Y. S.upp. 333 ; State ex rel. Zillmer v. Kreutzberg, 114 Wis. 530, 90 N. 
W. 1098, 58 L. R. A. 748, 91 Am. St. Rep. 934; Coffeyville, etc., Co. 
v. Perry, 69 Kan. 397, 76 Pac. 848, 66 L. R. A. 185 ; State v. Julow, 
139 Mo. 163, 31 S. W. 781, 39 L. R. A. 357, 50 Am. St. Rep. 443 ; 
Gillespie v. People, 188 111. 176, 58 N. E. 1007, 53 L. R. A. 383, 80 
Am. St. Rep. 176 ; State v. Goodwill, 33 W. Va. 179, 10 S. E. 285, 6 
L. R. A. 631, 35 Am. St. Rep. 863 ; Raiiway Co. v. Schaffer, 65 Ohio 
St. 414, 63 N. E. 1036, 87 Am. St. Rep. 638. 

In Adair v. United States, supra, Adair, a foreman for the Louis- 
ville & Nashville Railroad Company, discharged O. B. Coppage, a 
fireman in the employ of the company, on the ground that he was 
a member of a labor organization. Adair was convicted in the Dis- 
trict Court of the United States for the Eastern District of Ken- 
tuckv, under the tenth section of the act of Congress of June 1, 1898, 
30 S't^t. 438 [U. S. Comp. St. 1901, p. 3210] which provides, among 
other things that : 

"Any agent or officer" of an interstate carrier, "who shall require any em- 
ployée, or any person seeking employment, as a condition of such employment, 
to enter Ihto an agreement éither written or verbal, not to become or remain 
a member of any labor corporation, association or organization ; or shall threat- 
en any employée with loss of employment. or shall unjustly discriminate 
against any employée because of his membership in such labor corporation, 
association, or organization * * • is hereby declared to be guilty of a 
misdemeanor." 

The lower court (153 Fed. 737) held that it was within the pow- 
er of Congress to enact such a law under the provisions of the com- 
merce clause of the fédéral Constitution, but it is significant (page 
753 of 153 Fed.) that the court refused to criticise the décisions 
of the States of Missouri, Illinois, Wisconsin, and New York, in 
which similar statutes were held to be unconstitutional. On the 
contrary, the court intimated that those décisions were correct, be- 
cause such législation by a state is in violation of the fourteenth 
amendment. In other words, Congress may, but the states cannot, 
enact such a statute. The case was taken to the Suprême Court of 
the United States, and there the provision of the statute, under 
which the défendant was convicted, was held to be an illégal in- 
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vasion of the personal liberty, as well as of the right of property, of 
the défendant Adair, and therefore unconstitutional. The court said: 

"While, as already suggested, the rlghts of liberty and property guaranteed 
by the Constitution against deprivation wlthout due process of law is subject 
to such reasonable restraints as the common good or the gênerai welfare may 
require, it Is not within the fuuctions of government — at least In the absence of 
contract between the parties — to compel any person in the course of his busi- 
ness and against his wlll to accept or retain the personal services of another, 
or to compel any person, against his will, to perform personal services for an- 
other. The right of a person to sell his labor upon such terms as he deems 
proper is, In its essence, the same as the right of the purchaser of labor to 
prescribe the conditions upon which he will accept snich labor from the person 
ofCering to sell it. So the right of the employé to quit the service of the em- 
ployer, for whatever reason, is the same as the right of the employer, for 
whatever reason, to dispense with the services of such employé. It vras the 
légal right of the défendant Adair, however unwlse such a course might havé 
been, to discharge Coppage because of his being a membér of a labor organiza- 
tion, as it was the légal right of Ooppage, if he sav7 fit to do so, however un- 
wlse such a course on his part might hâve been, to quit the service In which 
he was engaged, because the défendant employed some persons who wei^e not 
members of a labor organlzation. In ail such particulars the employer and 
the employé hâve equality of right, and any législation that disturbs that equal- 
ity is an arbitrary interférence with the liberty of contract which no govern- 
ment can legally justify in a free land." 

In People v. Marcus (Sup.) 97 N. Y. Supp. 323, the défendant 
was convicted under a statute forbidding an employer to exact an 
agreement from an employé, as a condition of employment, not tp 
join a labor union. The case was appealed to the Suprême , Court, 
and subsequently to the Court of Appeals. In both appellate courts 
the statute was held invalid, because it was in 'contravention of the 
f ourteenth amendment to the Constitution of the XJhited States. The 
Suprême Court used the following language: ' ' 

"The contracts at which the provision of the Pénal Code in question is 
aimed, it Is true, do discriminate against labor unions ; but that is in the law- 
ful exercise of the right of the employer to employ whomsoever he pleases, 
and it is not compétent for the Législature to maiie it a crime for him to dé- 
cide the question upon considérations of race, or of religion, or of the affilia- 
tions of the individual with civic organizations, tmless, of course, he makes 
a contract contrary to public policy and affecting the àtate Itself, as, for In- 
stance, imposing as a condition that the employé shall not join the National 
Guard, the maintenance of which is essential to the peace and safety of the 
people of the state. The statute, however, clearly discriminâtes in favor of 
labor unions by forbidding an employer either to impose as a condition of 
employaient that the employé shall sever his relation with the union, or. If 
not a union man, shall not join a union. Ini the making of such a contract, 
both the employé and the employer are acting within their strict légal rights. 
The employé is not obliged to accept the employment on those conditions, and 
the employer Is not obliged to give it wlthout them." 

An unlawful conspiracy is a combination between two or more 
persons to do an unlawful or criminal act, or to do a lawful act by 
criminal or unlawful means. 8 Cyc. 620. 

An examination of the resolution in question shows that the as- 
sociation agreed to do five acts, namely: First, to reduce the wages 
of the men employed by the various members of the association; sec- 
ond, to résume opérations, giving préférence to old employés; third, 
to reduce the cost of living in Goldfîeld District 20 per cent. ; fourth, 
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to have no further dealings with' the Goldfield Miners' Union, or any 
organization affiliating with the Western Fédération of Miners ; fifth, 
to require each person presenting himself to any member of the as- 
sociation for employment to sign, as a condition of such employment, 
an'agreement that he is not, and during the period of his employ- 
ment will not become, a member of respondent union. The fifth 
item may be regarded as the means agreed upon to accomplish the 
first and the fourth. None of the prpposed acts are either unlawful 
or criminal. For thèse reasons I must hold that complainant in en- 
tering into the agreement with the other members of the Goldfield 
Mine Operators' Association, which is embodied in the resolutions 
of Detember 7, 1907, was not guilty of any unlawful conspiracy against 
the regpondents. 

6. Is,,the évidence sufficient to show the establishment of a picket- 
ing System and concerted action by the pickets to coerce and intimi- 
date the employés of the mining company, and thus prevent complain- 
ant frôm operating its mines? The union, by unanimous vote of 
those présent at the meeting of November 26th, declared a strike, 
and later appointed a strike committee composed of five members. 
This committee is clothed "with power and authority to oversee and 
regulate the conduct of said strike." The members of this commit- 
tee State in their joint affidavit that the committee and the union 
found the picket System "practically useless," and therefore picketing 
"has been adopted only to a limited degree" ; that is to say, men are 
not assigned to any particular duty or place, no picket lines or squads 
of pickets have been organized, but union members in numbers rang- 
ing f rom 3^ to 75 approach complainant's premises at the hours of the 
morning and afternoon change of shifts, and they do this at their own 
volition, without any concçirt among themselves, and without spécial, 
or any, direction from, or understanding with said union, or any of 
its members, officers, or committees. This picket System as organ- 
ized, evideiitly contemplated the active participation of every mem- 
ber of the Union, for the affidavit states "that ail of the miners be- 
longing to said union were instructed * * * to peaceably ad- 
dress any nonunion man willing to listen, and endeavor in a lawfùl 
manner to persuade him to join said union, or refrain from injur- 
ing the cause of labor by taking the place of nonunion miners." The 
miners were also instructed to refrain from violence, intimidation, and 
unlawful conduct of every kind in dealing with complainant, and 
with nonunion men. The miners engaged in the strike were not on- 
ly carefully instructed, but evidently they were carefully watched by 
the members of the strike committee, each of whom says that he "has 
taken an active interest in said strike;" and "has kept in such close 
and constant touch with ail miners engaged in said strike," and been- 
in such "a position to ascertain and know" the fact, that he can say 
that "none of said miners trespassed" on, "or in any way molested 
complainant's property," or deraanded of any of its employés that he 
should not work, etc. This committee also maintains such authority 
over the miners engaged in the strike that each of them could testi- 
fy that he would have "reprimanded and disciplined any miner en- 
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gaged in the strike who indulged in any act or word in the nature 
of a threat or intimidation." 

It is as unreasonable to suppose that thèse men assembled without 
design or concert among themselves, and without any direction or un- 
derstanding with the union or its officers or committees, as it is to- sup- 
pose that the wheels of a watch get into place by accident. Why are 
ail miners belonging to the union instructed "to peaceably address any 
nonunion miner willing to listen, and endeavor in a lawful manner to 
persuade him to join the union, etc? If it is not intended that the in- 
struction should be obeyed, why is it given? It çannot be assumed for 
an instant that the person who gave such instructions, or that any or 
ail of the miners who received them, had any other thought but that 
they were to go where the nonunion men were to be found, and ad- 
dress them. At this time the respondent union counted on its rolls 
about 1,300 résident miners, of whom in the neighborhood of 750 had, 
before the strike, been employed in complainant's mines. After "ail 
of the miners belonging to the union" are so instructed, it is not at ail 
remarkable that from 30 to 75 of them, or even as many as 200, as 
complainant's afïîdavits show, assemble at or near the crossing between 
the Combination Mines and the company's boarding house. If ail thèse 
men obeyed instructions, and the affidavit of the strike committee says 
they did, the common design and purpose which they were each and 
ail seeking to efifect was to induce nonunion miners to join the union, 
and not to work for complainant. If the nonunion men consent, the min- 
ing Company, being without miners, will be unable to operate, and it 
must yield to the demands of the union, or close down the mines. On 
the other hand, if the nonunion men refuse, and the company obtains 
enough nonunion men to work its property, the strike will be a failure, 
the power of the Western Fédération of Miners in Goldfield broken, 
and the members must seek work elsewhere. 

Each party has the right to enter into lawful compétition for the sup- 
port of the nonunion miners, and to endeavor by peaceful argument or 
persuasion to secure their co-operation, provided the persuasion is of 
such a character as to leave the person solicited feeling free to do as 
he pleases, and he is not persuaded to do that which in him would be 
unlawful. This is so, because workmen, when free from contract obli- 
gations, hâve a légal right, singly>: collectively, or as a union, to quit 
work ; that is, to strike, and, having this right, they hâve the further 
right to use such lawful means to make the strike effective as are not 
inconsistent with the rights of others. Karges Furniture Co. v. Amal- 
gamated Woodworkers' Union, 165 Ind. 421, 75 N. E. 877, 2 L. R. A. 
(N. S.) 788 ; 18 Am. & Eng. Ency. E. (2d Ed.) 88. The mining com- 
pany has the right to employ nonunion men to take the places vacated 
by those who quit work. The latter hâve no légal interest or concern 
in the contract between the company and its new employés. The 
places which they vacated to strike are no longer theirs, and never 
again will be theirs unless they are re-employed. It is difficult to see, 
when a man has voluntarily given up a job, how he can maintain that 
he has a shadow of claim or right to the vacated place. Union Pac. 
R. Co. V. Ruef (C. C.) 120 Fed. 102, 128. 
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There is no law, nor is it within the power of this or any other court, 
to make an order by which the Goldfield Consolidated Mines Company 
can be compelled against its will to re-employ any miner who quit, or 
any member of the Western Fédération of Miners; neither can any 
member of that organization be compelled against his will to vvork for 
the Company. The nonunion men hâve the same right to work or not 
work, to agrée upon the terms of employment, or to quit work, as 
union men, no more, ilo less. They hâve a perfect right to take the va- 
cated jobs if they can agrée with the company upon terms, and the 
respondents hâve no légal right to dictate what those terms shall be. 
They hâve the right to seek employment, to come and go from their 
work, or to go where they please on the public thoroughfare, without 
fear or molestation, threats, violence, or insuit of any kind. They hâve 
a right to come and go without being picketed, or compelled to listen 
to argument or persuasion, whether it be peacefui or irritating. The 
pickets hâve no légal right to insist that any nonunion man shall listen 
to their solicitations if he is unwilling to do so, it matters not how 
peacefui and friendly such solicitations may be. Union Pac. R. Co. v. 
Ruef (C. C.) 120 Fed. 114. Thèse considérations are true, because, un- 
der our System of government, every man has the right to enjoy his lib- 
erty and property until it is taken away from him by due process of law. 
To guard thèse rights is the true end and aim of our civilization. The 
existence of such a right in one man necessarily imposes upon every 
other man the duty to respect it, and upon the government and the 
courts the duty to guard and protect it. And it necessarily follows that 
any attempt to intimîdate a man in order to compel him to refrain from 
exercising a légal right is unlawful, and this is true no matter whether 
the attempt is madè by one man or many, or by a corporation or a la- 
bor union. Hence, if the pickets, or members of the respondent union, 
who gather at or near complainant's premises at the time of the morn- 
ing and afternoon change of shifts, assail nonumôn men with threats, 
ridicule, and insuit, or follow them to or from their work with vile lan- 
guage and abusive epithets in order to compel them to quit work, or 
refrain from ofïering their labor to the complainant, they are guilty 
of unlawful conduct. 

The affidavit of the strike committee states that the instructions 
given to the miners engaged in the strike hâve been strictly obeyed; 
italso States that no member of the union has violated any right of 
the Goldfield Consolidated Mines Company, or of its employés, or 
has committed any act of violence or intimidations, or in any way mo- 
lested complainant or the nonunion men. It should also be stated hère 
that no évidence on the part of either complainant or respondents 
identifies any particular member of Goldfield Miners' Union with any 
specified act of violence or intimidation against the men who are now 
working for, or ofïering their labor to, the company. The affidavits 
on the part of complainant, as well as other évidence in the case, 
however, convince the court that the company's premises are almost 
constantly picketed, day and night, by members of the Miners' Un- 
ion; that there are altogether too many pickets, especially at the rail- 
road crossing used by the workmen in going to and from the mines 
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and mill to the company's boarding house. The unnecessary mass- 
ing of so many men at this point is, in itself, an act of intimidation, 
which is further aggravated by insults, tlireats, and ridicule. It is 
not necessary that a man should be knocI<ed dovvn to be intimidated. 
The most reprehensible intimidation may exist not only witliout vio- 
lence, but without words, or even the lifting of a finger. Whether 
conduct is intimidating or not dépends upon the circumstances of 
each case. What would fill a timid man with fear might only pro- 
voke the mirth of a strong man; and a simple request, when back- 
ed up by a display of physical force, may overawe the most determin- 
ed man, even though there is neither threat nor violence. The vast 
niajority of wage-earners are peaceful, law-abiding men, who instinc- 
tively avoid trouble and the giving of ofïense. Such men would 
cease working or refuse to virork if compelled to run the gauntlet of 
a picketing System such as the évidence shows is in force at and near 
complainant's premises in Goldfîeld. Notwithstanding the déniais of 
the respondents, the affidavits of so many witnesses, guards, and em- 
ployés who testify to what they hâve actually seen and heard, who 
hâve repeatedly passed by or made their way through squads of 
pickets at the crossing, and who were often the victims of ridicule, in- 
suit, and threat, leave no doubt in the mind of the court that 
the pickets were, in the main, members of the Goldfield Miners' 
Union ; that they so assembled with a common purpose, and that pur- 
pose was to coerce and intimidate nonunion men who wished to work 
for, or who are already in the employ of the company. This conviction 
is strengthened by the f act that the complainant has ' 50 gtiards and 
deputy sheriffs in its employ for the protection of its employés. It 
is unreasonable to suppose that complainant would go to an expense 
of $250 per day for this purpose if guards were not needed. Otis 
Steel Co. V. Local Union, No. 218 (C. C.) 110 Fed. 698. The fact 
that men hâve quit and refused to work, and the further fact that 
it is the custom to send and bave the men go in a body between the 
mines and the company's boarding house, and that guards are station- 
ed on the way, show that there is something in the appearance, con- 
duct, language, or numbers of the pickets which inspires fear among 
the employés of the company. It is significant that ail thèse pré- 
cautions are taken while a body of fédéral troops is stationed only 
a few hundred yards away. It also appears that the company cannot, by 
reason of the fear which exists, obtain a sufficient number of men to 
operate its mines. Peaceful picketing, in theory, is not only possible, 
but permissible, and, as long as it is confined strictly and in gOod 
faith to gaining information, and to peaceful persuasion and argu- 
ment, it is not forbidden by law. Unfortunately, peaceful picketing 
is a very rare occurrence. This follows from the very nature of 
things. Men who want to work for an employer who is eager to 
employ them must be persuaded not to work — persuaded not to ex- 
ercise their légal rights. In such case peaceable solicitation is of 
but little effect, and when it becomes persuasion by intimidation it is 
univèrsally condemned, and has been declared unlawful in everv jur- 
isdiction where the question has been raised. Thèse views will find 
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abundant support, not only in the cases which hâve already been cit^ 
ed, but in the following authoritieS : In re Doolittle (C. C.) 23 Ked. 
545; Mackall v. Ratchford (C. C.) 82 Fed. 41; American Steel & 
Wire Co. v. Wire Drawers', etc., Unions (C. C.) 90 Fed. 608, 614; 
Southern R. Co. v. Machinists' Union (C. C.) lll Fed. 54 ; Union 
Pac. R. Co. V. Ruef (C. C.) 120 Fed. 124; Knudsen v. Benn (C. C.) 
123 Fed. 636; Atchison, T. & S. F. Ry. Co. v. Gee (C. C.) 139 Fed. 
582, 584; Pope Motor Car Co. v. Keegan (C. C.) 150 Fed. 148: 
AIHs-Chalmers Co. v. Iron Molders' Union (C. C.) 150 Fed. 156, 179 ; 
Beck V. Ry. Teamsters' Protective Union, 118 Mich. 497, 77 N. 
W. 13, 42 L. R. A. 407, 74 Am. St. Rep. 421 ; Vegelahn v. Guntner, 
167 Mass. 92, 44 N. E. 1077, 35 L. R. A. 722, 57 Am'. St. Rep. 443; 
Jensen v. Cooks' & Waiters' Union, 39 Wash. 531, 81 Pac. 1069, 4 
L. R. A. (N. S.) 302 ; Fletcher Co. v. International Ass'n of Machin- 
ists (N. J. Ch.) 55 Atl. 1077 ; O'Neil v. Behanna, 182 Pa. 236, 37 Atl. 
843, 38 L. R. A. 382, 61 Am. St; Rep. 702 ; Winslow Bros. Co. v. 
Building Trades Council, 31 Chicago Légal News, 337, cited in note 
to Jensen v. Cooks' & Waiters' Union, 4 L. R. A. (N. S.) 306. 

In Mackall v. Ratchford (C. C.) 82 Fed. 41, the défendants had 
joined a body of over 200 striking miners in marching with music 
and banners by one of the mines belonging to the complainant. The 
men màrched and countermarched along the public highway for 3 
days, early in the morning and again late at night when the men 
were coming ofif shift, and on each occasion the men taking part in 
the procession stopped on each side of the road where the miners 
must cross in going to and from the mine. The avowed object of 
the strikers was to induce the miners to join the strike. There were 
no threats and no loud, boisterous, or taunting language. The court 
found that the purpose was to intimidàte the men, and thereby in- 
duce them to abandon their work, and secure their co-operation in 
closing the mines. It was held that the conduct of the défendants 
was intimidating and unlawful, and they were punished for violating 
the preliminary injunction. 

In American Steel & Wire Co. v. Wire Drawers', etc., Unions 
(C. C.) 90 Fed. 608, 614, the court said : 

"The truth is that the most potentlal and unlawful force or violence may 
exist without lifting a flnger agaiiist any man, or uttering a word or tbreat 
against hlm. The very plan of campaign adopted hère was the most substan- 
tlal exhibition of force, by always keeping near the mil! large bodles of men, 
massed and controlled by the leaders, so as to be uaed for obstruction if re- 
qulred. * * * guch a force would be violence, within the prohibition of the 
law ; and Its exhibition should be enjoined as violating the property rights of 
the plaintifEs In the streets, their liberty of contractlng for substituted labor, 
and the liberty of the substitutes to worjj If they wished to aceept the lower- 
ed wages, and to pass through the streets to their work." 

In Beck v. Raiiway Teamsters' Protective Union, 118 Mich. 497, 
77 N. W. 13, 42 L. R. A. 407, 416, 74 Am. St. Rep. 421, members 
of a union followed the complainatit's teamsters along the street, hal- 
looing at them, and using abusive language, and intercepting on the 
street those who were going to the rnill with their teams. In référ- 
ence to this the court said : 
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"To picket complainant's premlses In order to Intercept theîr teamsters or 
persons going there to trade Is unlawful. : It Itself Is an act of intimidation, 
and an uniwarrantable interférence with the right of free trade. * * * 
It will not do to say that tliese pickets are tkrown eut for tlie purpose of 
peaceable argument and persuasion. They are intended to Intlmidate and 
coerce. As applied to cases of this character, the lesicographers thus define 
the Word 'picket': 'A body of men belonging to a trades union sent to watcli 
and annoy men worklng In a shop not belonging to the union, or against which 
a strike is in progress.' " 

In United States v. Kane (C. C.) 23 Fed. 748, no force was tised 
by the strikers, there were merely persuasions to quit work. The 
court, however, held that thèse persuasions were made under such 
circumstances, and by such numbers, that it tended to intimidate the 
men who desired to work, and those who participated were punished. 

In Pope Motor Car Co. v. KeeÇan (C. C.) 150 Fed. 148, 150, this 
language is used : ■ ' - .. , .. - - 

"Large numbers of strikers were congregated in the neîghborhood of the 
Works, and used threatening and intimidating language to employés and offleers 
of the complainant. Undoubtedly such conduet is unlawful. The présence of 
a large number of strikers, under sach circumstances, Is In Itself intimidating." 

7. The évidence clearly shows that complainant and its employés hâve 
been and are victims of unlawful picketing, and, if we may judge the 
intention and the design of the pickets by their conduet, they hâve been 
and are actuated by a common purpose to injure complainant's busi- 
ness by coercihg and intimidating its men. 

Judge Sanborn says in Allis-Chalmers Co. v. Iron Molders' Union 
(C. C.) 150 Fed. 155, 181: 

"There can be no doubt, as It seems to me, that the constant and regular 
maintenance of the pickets after repeated acts of violence by pickets, the use 
of abusive epithets, the création of an unfriendly atmosphère surroundlng 
the workmen, with the other conditions mentloned, constitute a clear case 
of conspiracy among the pickets to unlawfully intimidate and coerce the 
workmen." 

In Eddy on Combinations, § 539, it is said : 

"A picket is the agent of a combinatton. * • ♦ In determlnlng the ob- 
jeet of the combination, the courts will probe deeper than resolutions and mère 
professions of good will and lawful intentions. It unfortùhately happens that 
there is seldom a case where a picket Is maintained that the members of the 
picket or their hangers-on do not resort to acts of violence, and to jeers, cries, 
epithets, and threats calculated and intended to intimidate workmen who are 
not members of the combination. So true is this that the very term 'picket' 
has come to mean in the popular mind threats, violence, and intimidation. 
It is concelvable, however, that a picket entirely lawful might be established 
about a factory, but such a picket would go no further than Interviews and 
lawful persuasion and Inducement. The slightest évidence of threats, vio- 
lence, or intimidation of any character ought to be sufflcient to convimce court 
and jury of the unlawful character of the picket, since the picket, under the 
most favorable considération, means an interférence between employer seeking 
employés and men seeklng employment" 

8. Whether the union is an original conspirator or whether, after 
it became aware of the coercive conduet of the pickets, it became a par- 
ty to the conspiracy by co-operating with and supervising them, is im- 
material. In either event, the Miners' Union is a conspirator and is 
responsible for the acts of its co-conspirators. 
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In the récent case of United States v. Standard Oil Co. (C. C.) 153 
Fed. 390, 294, the court uses the following language : 

"The Waters-Pierce Oil Company is stlll a distinct légal entity, a corpora- 
tion of the State of Missouri. The luiowledge of its offieers and directors Is 
its knowledge, and those offieers and directors cannot hâve caused this cor- 
poration to act its important part in the accouiplishment of the purpose of this 
couspiracy w'ithout linowledge of the conspiracy, its scheme, its object, and its 
efCect. One who learns of a conspiracy after It is formed, and then, joins it, or 
knowingly aids in the exécution of its scheme, and shares in Its profits, be- 
oomes from that time as much a co-c6nsplrator as if he were one of those who 
originally designed it and put it in opération. * * • If a séries of acts 
are to be perforined with a view to produce a particular resuit, he who aids 
la the performance of any one of thcse acts, In order to bring about the resuit, 
raust bave the intention to effieetuate the end proposed, and if be opérâtes 
witli rothçrs, knowing them to bave the same design, there is In fact an agree- 
njent between bim and them, HJs crimlnal Intent Is not to be distingulshed 
from the intent of those who flrst formed the plans of the conspiracy." 

Judge Shaw, in Commonwealth v. Hunt, 4 Metc. (Mass.) 111, 38 
Am. Dec. 346, 355, says: 

"When an association is formed for purposes actually innocent, and after- 
ward Its powers are abused, by those who hâve the control and management 
of it, to pui-poses of oppression and injustice, it will be crimlnal iu those 
who tlius misuse it, or give consent thereto." 

In order to demonstrate that the union originated or joined this con- 
spiracy, it is not necessary to prove any formai or explicit agreement. 
The existence of a conspiracy may be shown by circumstantial évidence. 

"Where an unlawful end Is sought to be effeeted and two or more persona, 
actuated by the common purpose of accompllshlng that end, work together, 
in any way, In furtherance of the unlawful scheme, everyone of said persons 
becomes a meniber of the conspiracy." United States v. Babcock, 24 ITed. Cas. 
No. 14,487; The Mussel Slough Case (C. C.) 5 Fed. 680, 684; United States v. 
Oassidy (D. C.) 07 Fed. 098, 702; Sples v. People, 122 111. 170, 12 N. E. 865, 17 
N. E. 898, 3 Am. St. Rep. 320. 

The System of picketing was adopted by the union and its strike com- 
mittee, and this picketing has been and is under the supervision of the 
union, through its strike committee. Each member of the committee 
has taken an active interest in the strike, keeping in close and constant 
touch with ail umon men engaged therein, and ail, or nearly ail, of the 
pickets are members of the union. Even if it were possible to believe 
that the union was innocent of any improper design when it adopted 
the picketing System "to a limited degree," it is idle to contend that it 
has remained in ignorance of the miscotiduct of its pickets. The knowl- 
edge of the, strike committee wa;s the knowledge of the tinion. Spaul- 
ding V. Evanson (C. C.) 149 Ééd. 913. Nevertheless, the union, 
through its. strike committee, continued its supervision of the strike, 
and its members continued to threâten and abuse nonunion men. The 
coercion was in behalî bf the uniqn, for the benefit of the union, and 
in aid of the strike inaugurated by the union. The union cannot now, 
while it is consciously; and iUncompIainingly accepting the benefits of 
this terrorism, relieve itself from responsibility by saying that it has 
always instructed the mi'ners against lawlessness of every sort. 

Neither the historyof theGoldfield Miners' Union, nor its conduct 
as detailed in the évidence, justifies any assumption that itlwas guilt- 
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less of wrongful purpose in adopting a system of picketing. There is 
hardly a page in the history of picketing which does not record law- 
less deeds and acts. When the union, by its instructions, practically 
made ail its members pickets, it was bound to anticipate the natural and' 
almost inévitable conséquences, to foresee that the pickets would do 
just what they did and are doing, or something worse. We are justi- 
fied in assuming that the union intended and designed, and therefore 
conspired, to eflfect the natural conséquences of its acts. It is idle to 
talk of 30 to 75 pickets, and at times more than 100, gathering twice a 
day at the crossing for friendly solicitation. Such bands of men were 
never sent by the union to confer with the Mine Operators' Associa- 
tion. The picketing, designed by the instructions, was designed and 
intended to, inspire fear and appréhension among the employés. Such 
assemblages are never conducive to fair argument; they are simply 
intended to back up persuasion with a display of physical force. 

In Union Pacific R. Co. v. Ruef (C. C.) 120 Fed. 103, 125, the évi- 
dence showed that few of the strikers had committed any unlawfuï 
acts; it was therefore contended, for reasons similar to those urged* 
in this case, that the injunction should be denied as to ail who did not 
commit any unlawfuï acts. They were not responsible, first, because 
they did not participate in the unlawfuï acts, and, second, because there 
was no sufficient évidence of a conspiracy, therefore they could not be 
held as co-conspirators. The court said : 

"In the light of thèse authorltles (Allls-Chalmers Co. v. Rellable todge [C. 
C] 111 Fed. 26T ; Southern R. Co. v. îlachinists' Local Union No. 14 [O. C] 111 
Fed. 49 ; Parley v. Peebles, 50 Neb. 723, 733. 70 N. W. 231), It seems clear that 
ail of the respondents who were members of the various organizations which 
establislied and malntained the piclcet Une, as well as those who are shown by 
the évidence to hâve personally participated in the assaults and various acts 
of intimidation, mnst in this action be held chargeable with the results natu- 
rally flowing therefrom. * » * The strikers » » * voluntarlly put in- 
to opération a System cf esplonage which history shows is almost universally 
aecompanied by intimidation, force, and violence. CaH it be doubted for a 
moment that, had there been no strike and no picketing, there would bave been 
no assaults, no threats, and no Intimidations?" 

The récent case of Franklin Union No. 4 v. The People, 131 111. 
App. 647, is a strong one. The union declared a strike and established 
a picket System. Violent assaults, threats, vile language, and other 
forms of intimidation were used by the pickets to coerce complainant's 
employés to quit work. The court, in adjudging the union itself guil- 
ty of contempt for violating the preliminary injunction, uses the fol- 
lowing language: 

"There is no room for reasonable doubt that the union was a party to the 
conspiracy chargea in the bill, and that the picketing was established and con- 
tinned under the direction of plaintifC in error through its offlcers and strike 
committees. • • * The picket system once established, the intimidation, 
assaults, slugging, and bloodshed foUowed as naturally and Inevitably as night 
foUows day. There can be no such thing as peaeeful, 'pollte and gentlemanly' 
picketing, any more tban there can be chaste, 'pollte qnd gentlemanly' vul- 
garity, or peaeeful mobbing or lawful lynchlng. * ♦ • Oonsequently the 
mère fact of a picket syâtem being established by men fcnowni to be unfrlend- 
ly constltutes and is a threat of physical violence and an intimidation to the 
peaeeful man. * * * It is idle to talk of picketing for lawful persuasive 
purposes. Men do not fonn picket lines for the purtiose of éonversatloa àiid 
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lawful persuasion. , Such plcketlng as Is established by the évidence In the 
case at bar Is Intended to annoy and intlmldate, whether physlcal violence 
is resorted to or not, and Is unlawful In elther case. * • * The union or 
its members had no légal rlght to interfère with the business of complainants 
or to disturb them In their lawful business or occupation, as was done in this 
case, for the purpose of compelllng them to make agreements with the union 
or its members as Individuals In regard to the wages to be paid. * * • 
The union was the main factor in the conspiracy, and by reason of its money 
and its control of its members it was the real power back of the whole scheme. 
Under the authorlties clted above and many others and the évidence the 
union must be held guilty of willfuUy vlolating tlie injunetion, and It must 
sufCer the conséquences." 

In the still more récent case of the Sailors' Union of the Pacific et 
al. V. Hammond Lumber Ce. (C. C. A.) 156 Fed. 450, Judge Gilbert 
holds that the fact that the disorders of the strike were deprecated by 
the officers and leaders of the unions does not relieve the unions of re- 
sponsibility, or render the court powerless to deal with them in their 
collective capacity, for violent acts committed and threatened to be 
continued. 

9. "That conditions ,exist" in Goldfield "which border upon and 
threaten an immédiate state of domestic violence" is stated in the joint 
resolution of the Législature of î^evada. That this appréhension is 
well grounded is also shown.by the report of the Spécial Commission 
which investigated conditions in Goldfield by direction of the Prési- 
dent of the United States, and also by the action of the authorities in 
retaining the troops in Goldfield, The commission says "the question 
as to possible future violence and disorder on the withdrawal of the 
troops" dépends "largely on the personnel of the Miners' Union, and 
their leaders in particular." The pôlicy and purpose of the Miners' 
Union and its leaders finds expression in the constitution of the West- 
ern Fédération of Miners and in the constitution of the Goldfield 
Miners' Union No. 230. The former preamble to the constitution of 
the Western Fédération of Miners declared that one of thç objects of 
that organization is "to use ail honorable means to maintain and pro- 
mote friendly relations between ourselves and our employers, and en- 
deavor by arbitration and conciliation, or other pacifie means, to settle 
any diflSculties which may arise between us, and thus strive to make 
contention and strikes unnecessary." This was the proper spirit, and 
it meets the approval of good and patriotic men ever)Tvhere. But in 
June, 1907, at the annual convention of that organization, this provi- 
sion was stricken from the constitution, and nothing of similar or équiv- 
alent import appears therein. Is it unjust to infer from this action that 
conciliation, arbitration, and the maintainance of friendly relations be- 
tween employer and employé are no longer among the objçcts of the 
organization, and that it proposes to favor strikes and contention ? In 
the same constitution, prior to June, 1907, it was proyided that "it 
shall be unlawful for any union to enter upon a strike unless ordered 
by three-fourths of its résident members in good standing voting. Such 
question shall be decided by a secret ballot at a spécial meeting called 
for that purpose." This provision was amended by the same conven- 
tion so as to read as foUows: 
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"It shall be vmlawful for any union to enter upon a strike unless ordered 
by two-thlrds of the votes cast upon the question; such question shall he de- 
cided by référendum vote at a spécial meeting called for that purpose." 

That the ballot should be secret is no longer essential ; it may be by 
référendum vote, and the distinction between three-quarters of ail rési- 
dent members in good standing voting and two-thirds of ail the votes 
cast upon the question is also significant. Thèse changes hâve ren- 
dered it much easier for a minority to déclare a strike. The présent 
strike was declared by not more than 700 votes. The same convention 
increased the difficulty of settling strikes by adding to the constitution 
this provision: 

"No local union or unions of the W. F. M. shall enter Into any slgned con- 
tract or verbal agreement for any speclfied length of tlme with their em- 
ployers." 

This provision seems to provide for and render possible such a con- 
dition that the employer cannot count upon any defînite period of in- 
dustrial peace. Whether there shall be constant turmoil and contention 
must dépend upon the personnel of the men who control the action of 
the union. The industrial struggle between employer and employé, 
with occasional truces, whose length cannot be regulated by agreement* 
with the local union, must go on until, as the preamble to the présent 
constitution of the Western Fédération of Miners says, "the producer 
is recognized as the sole master of his product." 

Conciliation, arbitration, and the promotion of friendly relations be- 
tween employer and employé, and the élimination of strikes and con- 
tention, are no longer among the declared objects of the Western Féd- 
ération of Miners, and its policy seems to be to render strikes easier, 
settlements more diiifîcult, and settlements by local unions for any 
definite period impossible. The preamble to the constitution of the 
Goldfield Miners' Union déclares that "the working class and the em- 
ploying class hâve nothing in common. There can be no peace so long 
as hunger and want are found among milUons of working people, and* 
the few, who make up the employing class, haye ail the good things of 
life. Between thèse two classes a struggle mu«t go on until ail the 
toilers * * * take and hold that which they produce by their la- 
bor." In the early part of the year 1907, a célébration was held by 
the Goldfield Miners' Union and "under its auspices a procession march- 
ed through the streets of that city carrying the red flag of anarchy as 
a sole emblem, and bearing aloft legends and mottoes of an incendiary 
character." 

About the beginning of the strike or lockout of March, 1907, the fol- 
lowing notice was sent to the then manager of the Goldfield Consoli- 
dated Mines Company : 

"Goldfleld, Nevada, March 8th, 1907. 

"Mr. John W. Finch, 
"Nixon Building. 

"Dear Sir: Goldfield Miners' Union No. 220, W. F. M., bave passed a law 
that ail workers employed around the mines must hold a membership card 
in this union, and if they do not join our members shall refuse to work. This 
pertains principally to carpenters. We demand that members of our organl- 
zation only shall foUow that work and shall draw the same wages as men 
uow followlng that line of work. This goes Into efCect at once." 
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In the agreement by which that strike was settled, it was conceded 
thit the union should hâve jurisdiction over ail men employed in and 
around the mines, mills, and smelters, excepting superintendents and 
managers. A similar concession is td be found in each agreement re- 
cited in the record between complainant and the respondent union by 
which a strike was settled. 

Thèse considérations strengthen my conviction that injunctive re- 
lief is necessary. One of the most important éléments to be consid- 
ered in determining whether injurions conduct is to be apprehended 
which ought to be restrained by order of this court is the character of 
the dominant faction of the Goldfield Miners' Union. If that faction 
is animated by the spirit and the purpose exhibited in the constitutional 
amendments made by the Western Fedefation of Miners, it would be 
remarkable if intimidation and coercion were not resorted to if neces- 
sary» to secure "jurisdiction over a:ll men regularly employed in and 
around the mines." When the spirit which prompts conciliation, ar- 
bitration, and friendly relations between employer and employé is ban- 
ished, we are not far from anarchy. 

An injunction pendente Hte will issue against ail of the respondents, 
except C. E. Mahoney. 
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(Circuit Court, E. D. Pennsylvanla. January 29, 190&) 

No. 30, October Term, 1905. 

1. JuDGMENT—CoNCLUSivENESSi— Issues. 

Where proceedings by défendant water company to condemn ail the 
water of a stream for public use as against complainants, lower rlparian 
proprietors ownlng a mlll on tbe stream In another state. were dismissed 
on the ground that the state's rîght of emlnent domain had no extraterri- 
torial force, and that the compensation to be awarded for the taking of 
complaiuants' rights eould not be determined In a state In which they did 
not réside, such judgment of dismissal was not conclusive against defend- 
ant's right to taise a fair proportion of the stream for public use which 
was not In issue In a prior suit. 

2. Bminekt Domain— Remédies of Ownebs of Property— Inteestate Watebs 

AND Wateb Coubses— Injunction— Lâches. 

Défendant was Incorporated in July, 1903, under the laws of Pennsyl- 
vanla to fumish water for public purposes with the right of emlnent do- 
main, and on July 24th declded to appropriate the whole of a stream on 
which complainants, w-ho were lower rlparian proprietors, opéra ted a pa- 
per mlll In Maryland by water power from such stream. In October, 
,1903, complainants were awarè of defendant's Intent to appropriate wa- 
. ter from the stream, and emplpyed an attorney to protect their rights. He at 
first Inslsted that défendant should elther deslst from its Intent to take 
water from the stream or purchase complainants' plant at a speclfled 
priée. Défendant decllried elther, but offered to pay complainants $5,000 for 
the privilège of taking flve to six million gallons dally which was de- 
cllned. Nothing was done until January, 1904, when complainants' coun- 
sel threatenedian Injunction, but flnally admltted that thIs would be dls- 
Bolved on the flllng of a bond to pay damages sustalned, It belng then 
agreed that 60 days' notice should be glven before défendant began ta 
pump. Thls notice was glven In Deeember, 1904, but nothing further 
was done untU June, 1905, when défendant attempted to condemn com- 
plainants' rights which proceeding was dismissed Aprll 14^ 1906, prior 
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to which, on January 6, 1906, complainants, by new counsel, flled a blll to 
restrain the diversion of the water froni the stream, défendants In the 
meantime having made large expenditures in the furtherance of their 
undertaking. Held, that complainants were barred by lâches from In- 
slstlng on their right to restrain tlefendant's appropriation of so much 
of the stream as had been taken, and were at most only entitled to com- 
pensation for the damages sustained. 

3. Eqtjity— Bill—Retentiok. 

Where, in a suit to restrain an upper riparian proprietor from with- 
drawing water from a stream, it was held that complainants were barred 
by lâches from objecting to such withdrawal. and were only entitled to 
damages for the injury sustained, compensation will be allowed accord- 
ing to the water so far taken, the blll being retained as a pending case 
so that further compensation might be awarded In case of a further tak- 
ing thereafter. 

In Equity. 

W. H. Surratt and L,. L. Smith, for complainants. 
Joseph T. Bunting atid John G. Johnson, for défendants. 

ARCHBALD, District Judge.^ This is a bill brought by the com- 
plainants, who are citizens of Maryland, and owners there of a paper 
mill operated by water power developed from the Octoraro creek, to re- 
strain the défendants, a Pennsylvania corporation, from diverting the 
waters of the stream. The Octoraro creek rises in the hills of Laii- 
caster and Chester counties, Pa., and flows southerly into Maryland, 
emptying into the Susquehanna river about a mile below the complain- 
ants' mill. The stream drains an extended area of 216 square miles, 180 
of which are in Pennsylvania, 151 of thèse being above the point at 
which the défendant company has located its Pine Grove pumping sta- 
tion, and 23 square miles being above the pumping station at McCrea's 
Mills, on the west branch. The company was incorporated in July, 
1903, under the laws of Pennsylvania, by the merger and consolidation 
of seven other companies, which had been similarly incorporated for 
the purpose of supplying water to the public in différent townships of 
the two counties named, each of thèse companies being vested with the 
power of eminent domain, and the consolidated company, by statute, 
having the combined powers of ail. The stream, with its several 
branches, is practically the only one available to the water company, and 
by resolution July 24, 1903, it decided to appropriate the whole of it, 
in line with which, by agreement with the Pennsylvania Railroad Com- 
pany, the only customer which it so far has, it has contracted to deliver 
60,000,000 gallons of water daily for the next 15 years. At présent, 
however, its equipment falls far short of that, the capacity of the Pine 
Grove dam, being but 43,000,000 gallons, and the pumping station 
there, which is run by water power, being able to pump but 1,200,000 
gallons daily from the stream, while the dam at McCrea's Mills has a 
holding capacity of but 1,000,000 gallons, and the pumping station, with 
one of its two sets of pumps working, is able to take but 3,000,000 gal- 
lons daily, thèse two stations in actual results, thus so far diverting 
from the stream not to exceed 3,200,000 gallons in every 24 hours. 
The only other réservoir is that at Mars Hill, with a capacity of 10,- 

1 Specially assigned. ,, 
15î)F.— 34 
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000,000 gallons, but other property has already been acquired by the 
company with a view to provide for increased storage; and with a 
change from water to steârti power at Fine Grove — 56 'gallons of wa- 
ter going down the stream in order to raige 1 — there is a possibility 
there of an immense increase. The gênerai average flow of the stream 
at the complainants' mill is variously estimated at from 100,000,000, to 
200,000,000 gallons daily, and the average minimum flow, during the 
dry season, at some 15,000,000 or 20,000,000. This according to the 
complainants' prpofs, is capable of developing 348 horse power, to 
which extent wheels hâve been installed by them, for the use of their 
plant.' But according to the défendants, this is an over-installation, 
only 184 horse power being ableto be safely or profitably relied on, 
which at times will go down to as low as 77 or 78, the quantity of wa- 
ter at présent being taken from the stream by the défendants amount- 
ing to but 9 of 10 horse power. The complainants are not asking for 
damages to compensate for this diversion. They deny the right of the 
défendants, notwithstanding their charter, which, as it is said, has no 
extraterritorial force, to any use of the water other than that of an or- 
dinary riparian owner, and assert their right to hâve it come down to 
them unimpaired. The défendants concède that they cannot appro- 
priate the whole stream, nor divert more than a fair proportion of it ; 
but this they claim the right to do, by virtue of their charter from the 
State of Fennsylvania, within the bounds of which pver three-quarters 
of the watershed lies, professing a willingness to make compensation 
to the complainants ÏFor any damages which they may suffer, which 
they contend are not large. 

The questions which are so presented are novel and important, but 
it will not be necessary to go into them, in view of others by which the 
disposition of the case is controlled. It is charged by the défendants 
that the complainants are estopped by lâches from asking more than to 
be compensated for the water taken ; and on the other hand, it is claim- 
ed by the complainants that the défendants are concluded by the resuit 
of certain condemnation proceedings, instituted in the common pleas of 
Lancaster county, in which it was decided that they had no right as 
against the complainants to divert any of the waters of this stream. Ei- 
ther of thèse, if sustained, is décisive of the case, and they are conse- 
quently to be first discussed. 

The charge of lâches is based on the delay for over two years to file 
the présent bill, during which large expenditures by the défendants 
were being made, and negotiations for a settlement were entered into. 
It appears, as to this, that as early as October, 1903, the complainants 
were aware that the défendants intended to take water from this stream, 
in conséquence of which they retained Mr. W. U. Hensel of Lancaster, 
Pa., to protect their interests, who in November following notified Mr. 
Bunting, the défendants' counsel, that unless a settlement was effect- 
ed with them, or their rights were otherwise protected, an injunction 
would be applied for by his clients. This, after some further corre- 
spondence, resulted in an interview December 18, 1903, at which Mr. 
Huey, representing the défendant company, made the proposition to 
pay the complainants $5,000, on the basis of taking 5,000,000 or 6,000,- 
000 gallons daily from the stream. He said they were not going to 



WEST & OO. T. OCTOBARO WATBR 00. 531 

take much, "a mère drop in the bucket," as he expressed it, amounting 
to but 10 horse power, which, out of the 350 which the complainants 
claimed to hâve developed at their works, he said would not be felt. 
The pumping station at McCrea's Mills, as he explained, had only 22 
square miles of the watershed above it, and the one at Pine Grove 
only three-quarters of the whole drainage area, pointing out that, as 
the latter was to be operated by water power, there would always be a 
considérable quantity going down the stream, which would be ample 
most of the year except in a very dry season. The response of the 
complainants was that they wanted to be let alone, and that the only 
proposition which they would entertain, was to buy them out entirely, 
putting the value of their property at $350,000, whidi Mr. Huey said 
was out of the question. No agreement was thus reached at this meet- 
ing, nor at others which followed a few days later, each party adhering 
to the position originally advanced, the complainants expressing a will- 
ingness to sell at the price named, and the défendants offering to pay 
$5,000, on the basis of taking 6^000,000 gallons daily, with the under- 
standing that when morè was taken there would be further compensa- 
tion. The matter driftëd along in this shape some six months further, 
the défendants in the meantime, in May, 1904, having completed the 
work which they had undertaken at the McCrea's Mills station. An- 
ticipating, in view of this, that the company would soon begin pumping, 
Mr. Hensel, in January, 1904, again called attention to the fact that 
no provision had been made for the protection of his clients, and noti- 
iied the défendants that he should hâve to proceed for an injunction, 
unless this was promptly remedied. This led to further correspondence 
between counsel for the respective parties, in which it was asserted by 
counsel for the défendants that, as the company had the right of emi- 
nent domain, and the taking was in Pennsylvania, the only redress,^ 
even for owners of property upon the stream in Maryland, was by con- 
demnation proceedings, and the assessment of damages by viewers or 
a jury in the courts of Pennsylvania; to which view, after some de- 
mur, Mr. Hensel finally assented, conceding that an injunction, if ob- 
tained, would be dissolved upon a bond being filed to pay the damages 
sustained ; and it was thereupon stipulated that 60 days' notice should 
be given by the water company before beginning to pump, in order to 
afford the complainants the requisite opportunity to protect themselves ; 
of ail of which the complainants were advised by their counsel. Notice 
of a contemplated pumping was accordingly given in September, 1904, 
in prospect, no doubt, of the completion of the Mars Hill réservoir, 
which occurred soon afterwards in October, a start on the Pine Grove 
dam having also been made in August. Notwithstanding this, how- 
ever, there was again an interval of inaction, nothing being dône to 
bring the matter to a head, until June, 1905, when the défendants filed 
and had approved, by the common pleas of Lancaster county, a bond 
with proper surety in the sum of $1,000, conditioned for the payment 
to the complainants of the damages they would sustain by reason of 
the appropriation of the water of the stream. To this, objections 
were filed on behalf of the complainants : (1) That the bond was in- 
adéquate ; (2) that, as against the complainants, the défendants had nO' 
right to take the water ; and (3) that the court had no authority to ap- 
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prove the bond or entertain the proceedings, the parties, and înterests 
aflfected, not being in the State of Pennsylvania. The contention that 
the court had no jurisdiction in the premises, the right to appropriate 
under the power of eminent domain being limited by state lines, was 
ultimately sustained April 14, 1906, and the approval of the bond 
which had been entered was stricken off. Octoraro Water Company's 
Pétition, 15 Pa. Dist. R. 767. But in the meantime, on January 6, 
1906, under the guidance of new counsel, the présent bill was filed. 

There was nothing adjudicated in the condemnation proceedings 
referred to which concludes the issues hère. The water company there, 
pursuing the remedy given by the statute, sought to hâve assessed the 
damages which the complaînants would be compelled to take in ex- 
change for their property in the stream. This the court held that it 
could not do, the company having no right to appropriate the water of 
the stream as against parties beyond the borders of the state. The 
complainants, in other words, could not be drawn into the common 
pleas of Lancaster county to hâve the compensation for their property 
compulsorily fixed, as for a lawful taking under the power of , eminent 
domain, the authority in that regard, cpnferredby tlie state law, hav- 
ing no extraterritorial force. The right to go into thàt question must 
be conceded (Philadelphia Street Raiiway's Pétition, 303 Pâ. 354, 53 
Atl. 191; Katharine Water Co., 32 Pa. Super. Ct. 94), and the sound- 
ness of the views expresséd is beyond doubt; that is to say, so far as 
concerns the authority of the water company to take whàtever part of 
the stream it chose, the manifest intention, as expresséd in its resolu- 
tion, being to take it ail. But the right of the company, representing 
the state and vested to that extent with its sovereign powers, to take a 
fair proportion of the stream for the use of the public, was not in is- 
sue, and was not discussed, nor was, the question of the pômplainants' 
lâches, by which, whatever might hâve been originally insisted"' on, it 
is claimed that they are now estopped. Thèse are the questions, which 
are presented hère, and being distinctly différent in principle and effect 
and not having been passed upon or involved in the décision made, they 
must be regarded as reserved, and not barred by anything that was 
there ruled. 

Turning then to the subject of the complainants' lâches, it is no 
doubt true that the mère delay to bring suit for two years, after it was 
known that the défendants intended to take water from the stream, is 
not enough of itself to estop them at this time. There must be some- 
thing besides that, which makes it inéquitable that they should now^ pro- 
ceed. Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 L. Ed. 
738 ; Ivondon Bank v. Dexter Horton & Co., 126 Fed. 593, 61 G. G. 
A. 515. This is said to be found in the fact that the complainants 
not only stood by and allowed the défendants to make large experidi- 
tures, in building dams, installing pumping stations, buying: rights of 
way, and laying water mains, but that' they actually entered into nego- 
tiations, with the défendants, as to a money compensation to be paid. It 
is claimed, howevèr, on the other hand, that consistently denying f rom 
the first the authority of the .défendants to appropria:te anyMof the 
stream the complainants hâve asserted their right and délire to b.e 
let alone; confinnatory of which it is pointed out that, at the i two tnterr 
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views which were had early in the controversy, they rejected the offers 
of settlement which were made, and insisted that the purchase of their 
plant by which they would be eliminated as a f actor was the only pfopo- 
sition which would be entertained. Nor, as it is contended, are the 
défendants shown to hâve done or abstained from doing anything on 
the strength of the inaction charged, the plans which they had made 
in the beginning having been carried out as they were originâlly 
formed. But the case is net so simple, either way, as that. It is no 
doubt true, that the défendants hâve gone on with their work, ap- 
parently unafïected by the attitude of the complainants towards it, but 
it is at the same time to be borne in mind that the complainants early 
in the controversy allowed themselves to be drawn into negotiations 
looking to a money settlement, if indeed they did not seek them, after 
which it can hardly be assertéd that the défendants were not in fact 
misled. Nor hâve the complainatics consistently maintained to thé end 
the right to hâve the stream flow unimpaired. This position may hâve 
been taken at the start, but in the letters which passed between counsel 
in the summer of 1904, when a material part of the défendants' outlays 
were still unmade, it was conceded by Mr. Hensel, as we bave seen, 
that the water company had the right to take by virtue of the power 
of eminent domain, and that the injunction to prevent it would be dis- 
solved, if obtained, upon the forthcoming of a bond to secure the dam- 
ages sustained. Later on, it may be, that he expressed a somewhat 
différent opinion, the complainants having become restive under this 
advice. But in the meantime the mischief had been done, and the 
ground lost could not be regained. Nor can it be said that he had no 
authority to surrender their rights, and that they are not bound by what 
he said. Mr. Hensel was careful to notify them of ail that he had 
done, and having knowledge of it, without dissent, they are not in a 
position to repudiate it at this time. 

Assuming, then, that if the complainants had moved promptly when 
first threatened they would bave been entitled to assert rigidly their 
right to the undiminished flow of the stream, it is too late to do 
so now, in view of ail that bas occurred. Not only bas there been 
the delay shown, during which the défendants were known to be pro- 
ceeding with their work, in which large expenditures bave been made 
which cannot be recalled, but negotiating for a money settlement, 
whether for much or little, as they did, and even though they held out 
against the offers made, insisting on the purchase of their mills as 
the only thing to which they would accède, having committed them- 
selves to an adjustment which would leave the défendants in the un- 
disturbed possession of the stream they cannot turn around now and 
insist that everything should be put back as it originâlly was. As 
said bv Mr. Justice Brewer in New York City v. Pine, 185 U. S. 93, 
22 Sup. Ct. 592, 46 L. Ed. 820: 

"It is one thlug to state a right and profler a walver thereto for compensa- 
tion, and an entirely difEerent thing to state the same right and demand that 
it should be respected. In the latter case the défendant acts at his péril. 
In the former he may well assume that payment of a just compensation wlU 
be accepted in lieu of the right" 
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And when to this is added the concession of counsel, with the knowl- 
edge'iiof the complainants, while a material part of the défendants' 
outlays were still unmade, that the water company had the right to 
take the water undér the ppwer of eminent domain conferred by the 
Pennsylvania laws, and that ail that could be asked by his clients was 
to be secured in the damages which they had sustained, it is clear that 
the défendants are entitled to be protected in what they hâve done 
rneanwhile, a.nd that the complainants are estopped from demanding 
more than to be compensated, as so conceded, at this time. 

That a lower riparian owner can be barred by lâches in this way 
from contesting the right of another to take under circumstances such 
as thèse was expressly decided in New York City v. Pine, 185 U. S. 
93, 23 Sup. Ct. 593, 46 L. Ed. 830, just referred to, and is not open 
to question hère. It is true that in that case the water was appropriated 
by a municipality in order to supply its citizens with one of the neces- 
sities of life, while hère, although ostensibly incorporated for the same 
purpose, the only customer of the défendant water company so far 
is the Pennsylvania Railroad, for whose sole benefit it apparently 
exists. But while the public character of the taking may emphasize, it 
is not the basis of , nor does it affect the principle involved. The point 
is that, whateyer in this regard may be the fact, if there is any lack of 
authority in the parties to take, they are entitled to hâve it promptly 
challenged before any extended expenditures hâve been made, after 
which, and after being led to beîieve that no extrême rights will' be 
insisted on, it would be inéquitable to allow it to be done. Again 
quoting from New York City v. Pine: 

"If one aware of the situation believes he has certain légal rights, and dé- 
sires to Inslst upon them, he should do so promptly. If by his déclarations 
or condnct he leads the other party to believe that he does not propose to 
rest upon such rights, but is wiUing to waive them for a just compensation, 
and the other party proeeeds to great expense in the expectation that pay- 
ment of a fair compensation will be accepted and tbe right waived — especial- 
ly if It is in respect to a matter which will largely affect the publie conven- 
lenee and welfare — a court of equity may properly refuse to enforce those 
rights, and, in the absence of an agreement for compensation, compel hlm 
to submit the détermination of the amount thereof to an impartial tribunal."^ 

With this conclusion reached, the difficulties in the case disappear. 
It is no longer hecessary to détermine the respective rights of the 
parties to the water of this stream, flowing as it does through différent 
States ; nor whether as against a lower riparian owner in the one, au- 
thority to take a fair proportion, if not the whole of it, for a public 
use can be conferred by the state where it takes its rise. Kansas v. 
Colorado, 306 U. S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956. Ail that is 
decided is that the complainants under the circumstances which hâve 
been disclosed ttiust accept what has been so far done, being remitted,, 
as the fuU measut-e of relief to which they are now entitled, to a money 
compensation for the property rights impaired or destroyed. That 
is not to say that the défendants can go on and make a still further in- 
road upon this stream, much less, that they can take it ail, as they hâve 
resolved. As yet they hâve stopped with the resolution, without any 
fiirther overt act. When they do more, the questions which are now 
left in abeyance will revive in their original force, and to avoid the 
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îiecessity for a new suit, if a new and additional taking should be es- 
sayed, the bill will be retained as a pending case to meet it. But in 
the meàntime it will be left to a master to fix the compensation due 
to the complainants for the damages which they bave sustained, the 
question of costs being deferred until the coming in of his report. Let 
a decree to this effect be drawn by counsel. 



BAILEY & GRAHAM v. PHILLIPS et al. 

(CSrcuit Court, S. D. Georgia, S. W. January 15, 1907. On Motion for New 
Trial, December 3, 1907.) 

1. CoNTBACTs—lLLEGALiTY— Public Policy. 

Under the Georgia law, contracts to corrupt législation or the judiciary, 
contracta In gênerai restraint of trade, contracts to évade or oppose the 
revenue laws of another country, wagerlng contracts, and contracts of 
maintenance or champerty are contrary to public policy and unenforceable. 

2. GAMINO— ^ÏAMING OONTEACTS. 

Gamlng contracts, and ail évidences of debt, Incumbrances, or liens on 
property executed on a gaming considération, are void In the hands of 
any person. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 24, Gaming, J 39.] 

3. Same— Beokeb's Seevices— Losses. 

A brolîer, who is privy to a wagering contract for the purchase or sale 
of futures, cannot recover either for his services or losses. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 24, Gaming, §§ 73-75.] 

4. Same— Vaudity op Contbact— "Gambling Contbact." 

An agreement for the sale of any commodity for future delivery is void 
as a "gambling contract," where neither party Intends an actual delivery 
of the property purchased or sold ; but if one of the parties in good f alth 
contemplated an actual delivery, and not a mère settlement by a payment 
of différences in the rise and fall of the market prlce, the contract was 
valld and enforceable." 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 24, Gaming, §§ 22-27. 

For other définitions, see Words and Phrases, vol. 4, pp. 3028-3029.] 

5. Bkokers— Bmployment— Implikd Contract. 

The employment of a broker to buy or sell a commodity for future de- 
livery Implies, not only an undertaking to indemnify the broker in respect 
to the exécution of his agency, but also a promise on the principal 's part 
to repay or reimburse the broker for such losses or expenditures as may 
become necessary or resuit from the performance of the agency. 

6. Gaming— Dealing in FtniJEEs- Bttbden op Peoof. 

Where, in an action for broker's commissions and losses In the purchase 
and sale of cotton for future delivery, défendant pleaded that the con- 
tract was a gaming agreement, the burden of proof that neither party In- 
tended an actual delivery, but a mère settlement of différences In the 
market price, was on défendants. 

Olin J. Wimberly, for plaintiffs. 

Merrill P. Callaway and T. J. Hendricks, for défendants. 

SPEER, District Judge (charging jury). The issues offered in this 
case for your détermination are on two actions brought by Bailey & 
Graham, members of the New York Cotton Exchange, one against P. 
D, and the other against T. E. Phillips. The claim in eacli, case is the 
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sum of certain amounts alleged to hâve been paid by the said plaintiffs 
on account of the particular défendant sued. In the case of T. E. 
Phillips, it is claimed that he is indebted to the plaintiffs in the sum 
of $3,950.32, besideS interest from June 17, 1904, at 6 per cent, per an- 
num. This sum is alleged to be due upon an open account for com- 
missions, for services, and for money paid and advanced by the plaiu- 
tiiïs for and at the request of T. E. Phillips in selling for his account, 
and as his agents, cotton for future delivery, according to the rules 
and régulations of the New York Cotton Exchange, in the city of 
New York. A copy of the account is annéxed, and the pétition pro- 
ceeds to set out in détail the nature of the demand. The other action 
is brought by the same plaintiffs against P. D. Phillips, and the amount 
claimed is the sum of $8,635.54, for work and labor done, services 
rendered, and money paid out and expended by the plaintiffs at the 
instance of the said P. D. Phillips, with interest at 6 per cent, from 
the date above mentioned. This is on similar account to that already 
stated. 

There is no question made by the défense as to the accuracy of the 
account Éued for, nor is there any doùbt as to the right of the plain- 
tiffs to recover a verdict for the full amount with interest on each ac- 
tion, unless the défense pleaded and set up by the défendants shall be 
held, in view of the évidence, to be supported by the law, and there- 
fore meritorious. This issue you must détermine from the évidence, 
which has ail been submitted to yôu (noné of it as I recall having been 
èxcluded), in view, also, of the instructions of law which it shall be 
my duty to give for your assistance. In other words, since the plain- 
tiffs hâve produced their account, and given testimony to the effect 
that it is correct, they are entitled to a verdict therefor, unless, in view 
of the facts, the plea and défense is sufficient to defeat it. The plea 
is, in a word, that thèse claims originated in a transaction for the sale 
of cotton futures, which is contrary to law and to the public policy of 
the State of Georgia. Under the law of this state there are certain con- 
tracta ùpon which no recovery cari bé had. Thèse are contracts which 
are against the policy of the law. They are such as tend to corrupt 
législation, or the judiciary, contracts in gênerai restraint of trade, 
contracts to évade or oppose the rçvenue laws of another country, 
wagering contracts, and contracts of maintenance or champerty. 

It is not necessary that I should explaih to you ail of thèse contracts 
which are against the policy of the law. It will be sufficient, for the 
purposes of your dùty, for me to point out that gaming contracts are 
voidi and ail évidences of debt, or incùriibrances or liens on property, 
executed upon a gaming considération, are void in the hands of ai •• 
person. For instance, under the law of Georgia, a note for illegitimatc 
cotton futures is a gambling contract, and void in the hands of a bona 
fide purchaser eyen, A broker who is privy to a wagering contract 
cannot recover for his services or his losses. LosSes in buying or 
selling futures for his principal, when they are in fact wagering con- 
tracts, cannot be recovered. Thesë questions hâve many times been 
before the Suprême Court of the state, and there is no doubt as a mat- 
ter of law thjit a gambling contract Cannot be enforced, and that losses, 
or services rtndered by one who is a party thereto and understands it& 
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character, likewise cannot be recovered. The law simply refuses its 
assistance to the enforcement of such a contract, for the reason that 
it is contrary to the gênerai welfare — ^that is to say, to the public policy 
— and the courts leave the parties where they find them. 

It is, however, true that it is not every agreement for the future sale 
of commodities that is a gambling contract. The law upon this subject 
niay be expressed as follows: An agreement for the sale of stocks, 
grain, cotton, or any other commodity is a gambling contract, where 
the parties do not intend an actual delivery, but agrée that at the time 
fixed for delivery they shall settle by one of them paying the other 
the différence between the price agreed upon and the market price at 
the time of delivery. This is a mère bet or spéculation on the rise 
and fall of the price of the article, and is illégal, not only under the 
statutes, but in most states even independently of any statute. It is 
illégal by the express statute of this state, and is now so clearly inimi- 
cal to the public policy of the state that brokerage establishments, 
known as "bucket shops," are expressly denounced by the statute law. 

The policy which forbids contracts of this character is easily dis- 
coverable. The commonest form of this disguised gambling in modem 
life is the contract for the purchase or sale of property in the future, 
without the intention upon the part of either party to deliver or receive 
such property ; the mutual intention being to settle the contract at the 
period of maturity thereof, by paying or receiving the différence be- 
tween the market price and the contract price of the property bargained 
for. The temptation to those who do not own the property in which 
they thus deal to engage in such ventures, by which they imagine 
that large profits may be won at a minimum expenditure, is deemed by 
the lawmaking bodies to be of such character as to demand statutory 
protection for the people. This is probably ascribable in large part, to 
the fact that the small and inexperienced dealers in villages and rural 
communities are wholly incompétent to trade on equal terms in such il- 
légal ventures with the alert and trained inteUigences who gather in 
the great marts of commerce in our country and who dévote their 
powers to this illégal trading. In addition to this, the excitement of 
such ventures tends to divert the mind of the farmer or small trades- 
man from those productive enterprises for which he is really capable, 
and not infrequently to afford a more irrésistible' and dangerous temp- 
tation to those persons who are intrusted with funds for other purpose, 
which are diverted, at whatever hazard to the, true owner, for the pos- 
sibility by their use of personal gain to the trustée. It is probably true 
that no practice prévalent in the trade conditions of the présent time 
does more to unsettle legitimate business, to dégrade the probity of 
individuals engaged therein, and to bring unanticipated loss upon what 
otherwise would be stable and prosperous lines of trade. 

It is, however, by no means true that ail spéculation is gambling. 
Merchants and manufacturers speculate with entire propriety upon the 
future priées of those commodities which they sell and buy, or which 
they manufacture. In other words, they weigh the probabilities. of the 
coming market, and act upon their judgment of future prices in their 
business transactions. In this way the mind of the merchant or manu- 
facturer becomes second to no other in its vigor and clearness, in pow- 



638 159 FEDERAL REPORTES. 

er, in the! ktiowledge of national and international affairs, and of the 
productive' capacity of their own and foreign nations. Notliing can be 
more admirable than this display of talent and forecast. Such fore- 
sight on the part of New York, Boston, or London merchants may con- 
trol international controversies, and change even the maps of nations. 
Said Sir Walter Raleigh : "Whosoever controls the commerce of the 
world controls the world itself." When, therefore, such merchants and 
others thus act upon their conclusions, and buy and sell in a bona fide 
way, there is no room whatêver for a denunciation of such contracts. 

It is true, also, that thèse exigencies of modem commerce and manu- 
facture may justify the purchase in good faith of cotton or other simi- 
lar commodities for future delivery, which purchase, although to be 
carried out in futuro, may dépend for its price on the rise or fall of the 
markets, and in a proper sensé may be spéculative. For instance, a 
cotton manufacturer in this city may contract to deliver à large order 
of cotton sheetings at a certain date in the future and for a certain 
price. In order to protect his contract, he may, by going into the open 
market, purchase contracts for cotton to be delivered at a time which 
will enable him, if his judgment is right, to hedge against any possible 
loss on his contract to manufacture. He may do this, we will say, in 
the New York market, and under the rules of the New York Cotton 
Exchange, and y et he may not anticipate that in any event the cotton 
will actually be delivered to him in the city of New York. The f reight 
rates from New York to Valdosta would make this an impossible de- 
livery in ail likelihood. As he needs the cotton for the daily work of 
his machines, he may buy it at the most favorable localities of the 
neighborhood, and, as it is manufactured, he may close out to that ex- 
tent his New York contracts. He, however, can get his cotton in New 
York, if by any exigency hïs business demands that he should hâve 
it delivered there. This I do not esteem to be a gambling contract. 
He may need the cotton for a spécifie purpose. He, in that event, must 
hâve it. If he cannot get it hère, he can get it in New York, although 
he will most probably get its value there, and so there is no injury to 
either factory or community. This illustration, however, and others 
which might be given of a legitimate purchase of commodities for fu- 
ture delivery, is essentially différent from that which the law de- 
nounces, and which is entered into by men who hâve no possible ne- 
cessity for the commodity for any productive purpose, or for any pur- 
pose at ail, who do not expeCt to take or deliver it, and who only take 
the chances of the rise and fall of the market, with a view of winning 
by any adjustment of différences between the price at which they agrée 
to purchase and the actual market price on that date. 

Nor is it trée that the law, in an investigation of a transaction of this 
gênerai character, will hold the parties down to the letter of their con- 
tracts, whether they are in telegrams, memoranda, slips, rules of a 
Cotton Exchange, or what not. If, however, it appears from the docu- 
mentary évidence that the transaction was to be in accordance with the 
ruléS' of the Cotton Exchange, it will be presumed that both parties un- 
derstood this, unless the contrary is made to appear by the proof. If 
it were a question merely between the parties, the gênerai rule that the 
written contract controls would be enforced ; but in a case of this gêner- 
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al cHaracter the public has the gravest înterest, and, however formally 
the contract may in letter seem to comply with the law, yet if in f act and 
in purpose it is in disregard of the law, the court and jury may look 
through the form, and hear évidence to ascertain what was the real pur- 
pose and the real transaction. When, from the proof, it appears that 
such contracts are garabling contracts in contemplation oî law, their 
injury to the public welfare is not lessened, or the illégal nature of the 
transaction altered, if it also clearly appears that the agents or repré- 
sentatives of the parties, who carry on such business, entered the rural 
or village localities and by contract, statement, suggestion, or solicita- 
tion induced persons engaged in other vocations to take part in an un- 
lawful purchase or sale of such future contracts. 

It is true that when, on the face of the papers or otherwise, it ap- 
pears in proof that an indebtedness has been created in favor of the 
plaintiff against the défendant by the future sale or purchase of com- 
modities, the burden of proof is upon the défendant to show that the 
transaction is illégal and a gambling contract — that is to say, the proof 
must preponderate in favor of the défendant on that issue — before they 
can be justified in fînding in his favor. The real test whether the ostensi- 
ble contract is or is not a gambling contract is a question of f act, and it 
is therefore, where the évidence is in coniîict, a question for the jury 
to détermine under proper instructions from the court. It is true, also, 
that before the jury will be justified in deciding that the contract is a 
gambling contract, and therefore void, they must find that both parties 
understood it to be a contract of that character. If one party intended 
to hâve a bona fide delivery of the cotton, and the other did not intend 
such delivery, but intended to settle différences between the markçtand 
the contract price, why the contract itself could be enforced at the option 
of the party who in good faith intended to exact delivery as the case 
might be. If, however, it was the intention of both parties, evidenced 
either in conversation, letters, telegrams, or by the oral proof, to set- 
tle their contract of future sale by the payment of the différences be- 
tween the market price and the contract price, and such intention ex- 
isted at the inception of the contract, this would be sufficient to show 
that the contract was a gambling one, that it is void, and that the court 
and jury will help neither of the parties. 

Generally it is true that "the employment of a broker to sell [or buy] 
property for a [lawful] future delivery implies, not only an undertak- 
ing to indemnify the broker in respect to the exécution of his agency, 
but also implies a promise on the part of the principal to repay or re- 
imburse him for such losses or expenditures as may become necessary 
or resuit from the performance of the agency." This is applicable to 
this case, provided, however, that the transaction which Aie broker 
makes is believed by him to be legitimate, and not a gambling contract, 
and provided he also believes that the party with whom he contracts 
for the future delivery of cotton or other property to his principal real- 
ly and bona fide intended at the inception of the contract to actually de- 
liver such cotton or other property to the broker's principal. 

In conclusion, you shquld carefuïly consider the oral and the docu- 
mentary évidence submitted to you in this case, and détermine whether 
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in point of fact the parties on both sides 6î this transaction at îts in- 
ception understood that it was to be a dealing in futures, by which the 
customers of this New York firm should win or lose on the fluctuations 
of the market, and that the différences should be settled by a payment 
of the différences between the contract price and the market price on the 
date when the contract should be executed. If the parties on both 
sides. understood this to be the nature of the contract, I instruct you 
positively that there can be no recovery. If, however, the plaintiffs, or 
the défendants, understood that this was a purchase of cotton for future 
delivery, bona fîde in its charaçter, and that the cotton actually was to 
be delivered, then the plaintiffs are entitled to recover thç full amount 
sued for, although the défendants may hâve understood that no cotton 
was to be delivered. On this issue, as before stated, the burden of 
proof is on the défendants ; that is to say, the proof must preponderate 
in their favor to the extent of producing moral and reasonable convic- 
tion on your minds that their défense is true in point of fact. 

On Motion for New Trial. 

SPEER, District Judge (orally). Bailey & Graham were menibers 
of the New York Cotton Exchange. One of them had a winter home 
at Thornasville, not far from where the défendants réside. The de- 
fendants were the Messrs. Phillips, who appeared to be men of con- 
sidérable means, and conducted a large business, much of which con- 
sisted in purchasing grain, provisions, and cotton for future delivery. 
They had certain transactions with Bailey & Graham, and the resuit 
was a balance in favor of the members of the Cotton Exchange, 
amounting to about $8,000. They refused to pay this, and suit was 
brought for its recovery. Xhe issues were submitted to a jury in the 
Circuit Court of the Southwestern Diyision at Valdosta, and after the 
trial, of some four days, in which the parties on both sides were ably 
and thoroughly représentée}, and ail the facts submitted to the jury,. 
they returned a verdict for the plaintiffs. 

A motion. is no w presented to the court for a new trial. No com- 
plaint is made of the décisions of the court or its action at any time. 
It is no\y; for the first time intimated by one of counsel that, if lie had 
not slept over his rights, be might hâve made a complaint at a certain 
time; but hedid not make such a complaint. The law will not hear 
him now td correct the mistake, if it was a mistake, whidi he made 
then. I think he was wise not to make the complaint then, because the 
ruling of the court, the facts being in much dispute, not to direct a ver- 
dict for the défendants, was nothing more than a ruling to submit it to 
the jury, and they were in that situation the proper triers of the facts. 
I will not attempt to discuss the case at length, but, since it is conceded 
that the questions at issue were fairly and legally submitted to the jury, 
I will content myself with reading brief extracts from my charge, as 
f ollows : , 

"In conclusion, you sliould carefuUy conslder the oral and docunientary 
évidence submitted to you in tliis case, and détermine whettier In point of fact 
tlie parties on both sides of this trans^action at its Inception understood that 
it was to be a dealing In futures, by which the customers of this New Yorlc 
flrm should win or lose on the fluctuations of the market, and that the dif- 
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ferences should be settled by a payment of the différence between the con- 
tract price and the market priée on the date when the contract should be ex- 
eeuted. If the parties on both sides understood thls to be the nature o£ the 
contract, I instruct you positively that there could be no recovery. If, how- 
ever, the plalntiflfs or the défendants understood that this was a purchase of 
cotton for future delivery, bona fide In Its character, and that the cotton ac- 
tually was to be deliveréd, then the plaintiffs are entitled to recover the full 
amount sued for, although the défendants may hâve understood that no cot- 
ton was to be deliveréd. On thls issue, as before stated, the burden of proof 
Is on the défendants; that is to say, the proof must preponderate In their 
favor to the extent of produclng a moral and reasonable conviction in your 
minds that their défense is true in point of fact." 

Now on that issue, thus fairly presented, the jury found for the plain- 
tiffs the full amount claimed. I think it was a just verdict. There is 
an enormous business carried on throughout the world by dealing in 
the future delivery of products of many sorts. The courts hâve regu- 
lated it, and the laws hâve regulated it, by making it essential to the 
validity of a contract that actual delivery should be contemplated. 
That was made plain to the jury. It was a clear-sighted, straightfor- 
ward, honest jury of the vicinage, many of them among the shrewdest 
merchants in Valdosta, and there are not many shrewder merchants 
anywhere else. I see no reason, therefore, to disturb this verdict, and 
the motion for a new trial is overruled. 



In re EASTERN DREDGING CO. 

THE SCOW NO. 34. 

(District Court, D. Massachusetts, March 15, 1906.) 

No. 1,6G9. 

1. Shipping— Pboceedinq foe Limitation of Liability— Proceduee. 

In a proceeding by the owner of a vessel for limitation of liability on 
account of a collision, where an answer is filed by the owner of the 
other vessel settlng up a claim for damages, the question of the knowl- 
edge or privity of the petitloner, though jurisdictional, and the ques- 
tion of liability for the collision, where both are put in issue by the plead- 
ings and are to be determined largely upon the same évidence, may prop- 
erly be heard at the same time as a matter of convenience, and the court 
ià not required to hear and dispose of the jurisdictional question sepa 
rately, 

[Ed. Note. — Limitation of liability of vessel owner, see note to The 
Longfellow, 45 C. C. A. 387.] 

2. Collision— Vessel AnEiFiy-DErENSEs. 

If damage is done by a vessel adrift, her owner is allowed to show 
aflBrmatlvely, If he can, that her drifting was the resuit of inévitable 
accident or a vis major which human skill and précaution and a proper 
exercise of nautical sklll could not bave prevented ; and such proof es- 
tablishes a défense, even in a suit In rem against the vessel herself. 

8. Same— Peemittino Scow to go AnRiFT— Négligence of Watchman. 

Petitioner, a corporation, left two of its mud scowa overnight made 
fast to a permanent mooring near the shore in accordance with Its custom. 
They were fastened to the mooring by pennants and to each other by a 
cross-llne, and at 6 o'clock lights were set on each. During the evening 
one went adrift, and at 10 o'clock claimant's ferryboat came into col- 
lision with it and was so injured that she sank, At that time there wa» 
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no Ught on the scow, and when found the next mornlng there wer© no 
' lliieô on her bltts and no llghts on board, although there had been two 
the evening before; The pennant was found attached to the moorlng 
and Intact. Petltioner kept no watchman on board the scows, but kept 
one on a dredge, whlch was moored near by, whose duty It was to care 
for the scows and see that their lights were kept buming. During the 
evening in question he was part of the tlme below, and once went on 
shore. He saw the lights on the scows in' the earlier part of the evening, 
but when he went to the mooring at 9 o'clock found that one scow was 
gone; but, supposing that it had been taken by a towboat, he paid no 
furthpr attention to it. The nlght was clear, with iittle wind. Held, that 
the uncertalnty as to the manner In whlch the scow went adrlft and lost 
her lights dld not relieve her from fault for the collision ; the watchman 
havlng eleariy been négligent. 

4. Shipping— Limitation or LiabilitY fob Collision— Pbivitt oe Knowl- 

edge or Owf»-ÉE. 

The précautions taken by the petitioner, however, to secure and care 
for the scow, were sufflclent; and, it appearlng that none of Its man- 
aging offlcers had knowledge of her golng adrlft or of the négligence of 
the watchman, It was not chargeable with privity or knowledge whlch 
precludeid it from llmiting its llability. 

5. Oollision'^Btitt to Maintain Anchoe Watch on Soow— Massachusetts 

Statute. ; 

St Mass. 1848, p. 800, e. 314, § 4, requlring every vessel anchorlng in 
Boston Harbor to keep an anchor watch at ail times, does not apply to 
a mud scow having no accommodations foi* a watchman, when made fast 
to a permanent mooring near a dredge, in connection with which she is 
used and on board of which a watchman Is kept to look after both vessels. 

^. Samb— Feebtboat and Deifting Scow— Lookoxjt. 

A ferryboat, which came into collision at nlght with a mud scow drlft- 
Ing without lights, held not chargeable with contributory fault because 
she had no lookout in the bow ; a lookout having been kept from the pilot 
house, which was sufficient in respect to any other vessel carrying proper 
lights. 

In Admiralty. 
See 138 Fed. 942, 

Carver & Blodgett, for Eastern Dred^ng Co. 

John O. Teelë and Arthur P. Teele, for Winnisimmet Co. 

DODGE, District Judge. The spécial plea denying the jurisdictîon 
of the court, filed by the Winnisimmet Company March 5, 1905, was 
overruled by the court Junè 6, 1905, on the grounds stated in the opin- 
ion of that date. On June 24th the Winnisimmet Company filed an 
answer to the pétition and ^ prpof of çlaim of its damages alleged to 
hâve been suffered in the collision which the pétition describes, re- 
serving, however, its right to object to the jurisdiction of the court 
under the spécial plea referred to. A hearing has now been had upon 
thé qtiestions raised by the answer and proof of claim. 

The pétition for limitation of liability allèges that the collision and 
the damage resulting therefrom were ■ in no event done, occasioned, 
or incurred with the privity or knowledge of the petitioner, but were 
without its privity, or knowledge; and it dénies the petitioner's lia- 
bility for any damage resulting from the collision, alleging that the 
collision was in no respect due to fault on its part or on the part of 
its Scow No. 34, but was caused whoUy by the fault of the respond- 
ent's ferryboat City of Boston, or by persons unknown, or by both. 
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In îts answer to the pétition the Winnisimraet Company takes issue 
with the petitioner on both propositions, denying that the collision 
and damage were without the petitioner's privity or knowledge, and 
alleging that the collision was wholly due to fault on the part of the 
petitioner or its scow. 

At the hearing the respondent contended that the petitioner should 
be required first to show that the collision happened without its priv- 
ity or knowledge, and that the court should not, until that fact was 
established, enter upon any inquiry regarding responsibility for the 
collision. This contention was overruled. While it is true that the 
court, no libel seeking to recover damages sustained in the collisior. 
being before it, is without jurisdiction to décide the question of lia- 
bility for the collision unless this pétition can be maintained, and while 
it is also true that the pétition can only be maintained upon proof to 
be made by the petitioner that the collision was without its privity or 
knowledge, yet the question as to the petitioner's privity or knowledge 
and the question as to its liability for the collision are now both rais- 
ed by the pleadings in the case, both involve the investigation of the 
same facts, and the évidence material upon one question is for the 
most part the same as that which is material upon the other. A sep- 
arate hearing and décision of the two questions would involve so 
much inconvenience and waste of time that it may be said to be prac- 
tically impossible. The procédure, when limitation of liability is 
sought in admiralty, is understood to vary in some respects in the 
différent districts; but no case has been found involving both the 
questions referred to, in which they hâve been thus separately heard. 
Both questions appear to hâve been in ail cases dealt with at the 
same hearing, and that method has been followed in this case. 

The foUowing facts alleged by the petitioner are admitted by thé 
answer to the pétition: On Sunday, March 13, 1904, the petitioner 
was sole owner of Scow No. 34, which was an ordinary mud scow 
110 feet long and 34 feet wide, built in New York in the year 1900, 
and employed by the petitioner in carrying mud from Boston Harbor 
to the dumping ground in fulfiUment of its contract for excavation 
with the United States government. At about 10 o'clock in the even- 
ing of that day the respondent's ferryboat City of Boston, while on 
its regular trip between the city proper and East Boston, came into 
collision with the scow, which was at that time adrift in the harbor. 

It is not disputed that by the collision the ferryboat was damaged 
and caused to sink. 

I find on the évidence before me that the circumstances of the col- 
lision were as f ollows : The ferryboat was making one of her regu- 
lar trips from Boston toward Chelsea, having left Boston at 10 
o'clock in the evening. It was a clear, starlight night. There was 
no moon. It was dark on the water, there being wind enough to 
roughen its surface sufficiently to prevent any reflection of lights on 
shore. In the ferryboat's pilot house were the captain, who was steer- ' 
ing, and one pilot or deck hand. Both of them were keeping look- 
out from the Windows of the pilot house. Another pilot or deck hand 
was on duty below. He was in one of thecabins when the collision 
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happened. Thèse three men, with the engîneer anâ fireman, wîio 
were belqw, composed the entire crew of the ferryboat. There were 
some pàssengers on board. The ferryboat was on her regular course, 
had completed the greater part of the trip, and was nearing her Chel- 
sea landing, but was still in the channel between East Boston and 
Charlestown, at a point nearest the eastern side thereof, off Cun- 
ningham's Wharf, in East Boston, when she struck the scow. Noth- 
ing whatëver was seen of the scow on board the ferryboat before the 
collision, nor was she seen from the ferryboat after it had taken place. 
She had no masts, houses, or other structures rising above her deck, 
and no part of her hull rose more than two or three feet above the 
water. She had a load of mud on board, which in some places came 
two feet above the highest part of her hull. The damage sustained 
by the ferryboat was damage to her hull underneath the guards, 
which were sufficiently high above water to permit the scow to pass 
underneath them without striking them. The scow was drifting at 
the time, with no one on board and without lights of any kind. Of 
the absence of any light on board her I am satisfîed by the évidence 
of the men in the ferryboat's pilot house. I hâve no doubt that they 
would hâve seen the light if there had been any. The scow was found 
in the neighborhood soon afterward by a tugboat which went to look 
for her, and when found was in the condition which is later describ- 
ed below. 

1. The fîrst question to be ccnsidered is as to the liability of the 
scow or her owner. Looking no further than the circumstances which 
immediately attended the actual collision, and having regard only 
to the navigation of the scow at the time it occurred, there is, of course, 
no question that the scow was in fault. She had no one on board' 
under circumstances which required her to be under proper control. 
She was unHghted under circumstances which required her to be show- 
ing lights of some kind. Just what lights such a craft should hâve 
been showing it is unnecessary to consider, inasmuch as she showed 
none at ail. As she was, she was a danger to ail other craft navi- 
gating the channel in which the ferryboat ran against her. The 
mère fact that she was thus endangering navigation in the harbor is 
of itself enough to establish fault on her part in regard to the col- 
lision, if the inquiry is to be carried no further. 

The principle, hovvever, that a vessel which has damaged another 
by navigation in violation of law may be treated in admiralty as an 
offending thing, herself the wrongdoer and liable for the damage 
donc, is not carried so far in cases of this kind as to preclude further 
inquiry absolutely and to warrant a conclusive presumption that the 
owner of the scow was négligent. If damage is done by a vessel 
adrift, her owner is allowed to show affirmatively, if he can, that her 
drifting was the resuit of inévitable accident or a vis major which 
human skill and précaution and a proper display of nautical skill could 
not hâve prevented. The Louisiana, 3 Wall. 164, 173, 18 L. Ed. 85. 
Such proof by the owner establishes a défense, even in a suit in rem 
against the vessel herself. In thèse proceedings the issue is as to the 
Personal liability of the owner. The owner's liability arising from its 
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négligence is what is denied in its pétition and alleged in the answer 
and daim of damages. The négligence ; alleged is that the scow was 
left insecurely moored and unguarded by crew, or by watchmen, or 
otherwise, so that she floated as a derelict across the harbor, without 
gua.rds or lights. The petitioner's averments, on the other hand, are 
that she had been properly and securely made fast at her mooring 
ground, that the lines whereby she was secured were not parted, and 
that they had evidently been unfastened by persons unknown, for 
whose acts it was not responsible. 

The petitioner, as the évidence in the case shows, was accustomed 
to keep its scows, when not in actual use, or when loaded and wait- 
ing to be towed to the dumping ground, at a mooring 200 or 300 feet 
from shore, off the Charlestown Navy Yard, not quite half a mile 
distant from the place where the collision occurred, and on the op- 
posite or western side of the channel between Charlestown and East 
Boston. On the day before the collision, Saturday, March 12th, 
Scow 34, loaded and ready to be towed to the dumping ground, and 
also another scow, empty, had been placed at this mooring. The 
dredge Bothfield, also belonging to the petitioner, was at work, also 
off the Navy Yard and about the same distance from shore, at a place 
about 500 feet distant from the mooring where the scows were placed. 
Both scows were at the- mooring during the day on Sunday. No 
dredging work appears to hâve been donc on Sundays, and the dump- 
ing of loaded scows could not, according to the régulations govern- 
ing the contract work, be done between midnight on Saturday and 
midnight on Sunday. No watchman was kept at night on board the 
petitioner's scows when at the mooring, and there was none kept on 
thèse scows. There was no shelter for them on board the scows. A 
watchman was kept at night on board the dredge. The practice was 
to set lights on the scows at sunset, and then to leave them with no one 
on board until morning. Setting the lights on board was done by 
the petitioner's towboats. The watchman on the dredge was relied 
on to see that the. lights on the scows were kept burning during the 
night, and, if any light went out, to investigàte and fiU or restore it. The 
captain of the dredge was relied on to see that lights were set on 
the scows, if the towboats failed to do it. The dredge people were 
instructed tq supply any deficiency occurring in the lights, and the 
towboats, as they went about the harbor, had orders to see that no 
scow was left unlighted. On Sunday nights the only man on duty on 
the dredge would be the watchman referred to. 

The évidence further , shows that Scow 34 was found to be leaking 
on Sunday afternoon and that two of the petitioner's towboats went 
to her and pumped her out. On thèse boats, besides their captains 
and crews, were Capt. Dickinson, employed by the petitioner as super- 
intendent of dredging, and Capt. Bogan, employed by the petitioner 
as assistant to Mr. Gerrish, its secretary, treasurer, and gênerai man- 
ager. Both boats left the mooring at a few minutes before 6 o'clock, 
having seen that proper lights were set on the scows, that they were 
securely fastened to the mooring by the two mooring pennants where- 
with it was provided, and that the scows were also lying alongside 
159 F.— 35 
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each othér, properly secured in that position by a cross-lîne from 
one to the other. The lights set were buming properly when the 
towboats departed. Two lights were left burning on Scow S4, and 
one light on the empty scow;'': 

It further appears that tWo men were on board the dredge when 
the towboats left the scows thus moored and lighted, one of whom was 
the night watchman. He occupied himself during the evening with 
various duties about the dredge, which kept him below most of the 
time. He went on deck occasionally to look at the lights on the 
dredge and on the scows, or to see if any one wanted to corne on 
board. He went to the shore during the evening in a rowboat and 
brought another man on board. At about 9 o'clock he rowed to the 
scows, to see if there was any more water in Scow 34. He then found 
her gone from the mooring and only the empty scow there. The 
light on this scow was burning. This was the first he knew of any 
absence of Scow 34 from the mooring. From the dredge he had been 
able since 6 o'clock to see two lights on the scows, one light higher 
than the other; but he had not ascertained and could not tell on 
which scow either light was. The empty scow was so much higher 
out of water than Scow 34 that, as they had been lying, in looking 
from the dredge he had not been able to see the hull of Scow 34 at 
ail. Upon finding her gone, he supposed a towboat had taken her 
away, returned to the dredge, and did nothing further about her. He 
had seen a towboat about there an hour or more before he found that 
the scow was gone. 

The évidence is that, when the scow was found and examined after 
the collision, no lanterns were found on board her, the pôles or stand- 
ards to which her lights had been attached were gone or out of place, 
no lines remained on her bitts where the mooring pennants and cross- 
line had been made fast by the men from the towboats, she showed 
marks of collision, and the machinery which operated the dumping 
pockets which held her load of mud had been so brôken as to empty 
a pocket at one end and thereby bring her other end down nearly to 
the water. Her condition in most of the above respects is to be ac- 
counted for by her collision with the ferryboat ; but the absence of 
the lights which had been set on board her cannot, as it seems to 
me, be so explained. The pennant by which she had been attached to 
the mooring was found still on the mooring and intact. It was pro- 
duced at the hearing. Its condition afïorded no ground for the be- 
lief that it had parted or had been eut. 

Further than has been stated, there was nothing in the évidence 
to show how the scow got adrift, or how her lights came to be miss- 
ing at the time of the collision. The utmost that can be Said to be es- 
tablished in the petitioner's favor is that something out of the or- 
dinary course of events must be supposed to hâve occurred after 6 
o'clodi, without the knowledge of the petitioner or its employés, 
which had the efïect of setting the scow adrift and extinguishing 
her lights. 

It is obvious that this is not enough to support the only défense 
against liability which could avail the petitioner. It was bound, not 
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only to moor and light the scow at 6 o'clock, but to keep her moored 
and lighted ail night. It does not show that it was prevented from 
doing this by causes not to hâve been anticipated or prevented by the 
exercise of reasonable skill and diligence; and, what is of still more 
importance for the purposes of thèse proceedings, the watchman upon 
whom it principally relied for the purpose of keeping the scow moored 
and lighted after 6 o'clock is shown to hâve been négligent in the per- 
formance of his duty. If the fact of her disappearance from the moor- 
ing without his knowledge at some time between 6 and 9 o'clock 
would not be sufficient of itself to estabHsh his négligence, it is im- 
possible to say that he kept as careful a watch upon her as was re- 
quired by his duty to use reasonable care, if he was most of the time 
below deck, part of the time absent from the dredge altogether, and 
at no time took the trouble to ascertain to which scow the lights visi- 
ble from the dredge belonged. If the scows at any time so swung at 
the mooring that from the dredge he could not see anything of Scow 
34 or her lights, this at least required care on his part in watching the 
place where he knew her to be, sufficient to enable him to know if 
she moved away from that place. The petitioner is therefore in fault 
for the collision, because of the fact that its scow was adrift, deserted, 
and unlighted at the time of the collision, and because the négligence 
of its watchman prevents it from escaping the responsibility thrown 
upon ît by that fact. 

2. The collision was with the petitioner's privity or knowledge, 
if its managing officers are chargeable with privity or knowledge 
in regard to it, but not otherwise. "When the owner is a corpora- 
tion, the privity or .knowledge must be that of the managing officers 
of the corporation." Craig v. Continental Ins. Co., 141 U. S. 638, 
646, 12 Sup. Ct. 97, 35 L. Ed. 886. Of the facts and circumstances 
attending the actual collision no officer had any knowledge at the 
time, nor did any officer hâve knowledge regarding what was done 
just before 6 o'clock in mooring and lighting the scow, or afterward 
in watching her. No officer was on board either of the tugboats 
which visited her at 6 o'clock. Capt. Dickinson and Capt. Bogan 
were not officers, but employés, through whom the gênerai directions 
of the officers were carried out. Mr. Gerrish, the secretary, treas- 
urer, and gênerai manager, was the managing officer responsible 
for the gênerai method followed at the Charlestown moorings in 
securing, lighting, and watching such scows as were from time to 
time left there, and also for the précautions adopted and ordered 
by the company for the purpose of keeping such scows properly 
moored and lighted. If it can be said that this scow was adrift 
and unlighted in the track of the ferryboat by reason of an inhér- 
ent insufficiency or defect in the method or précautions referred 
to, independently of the fîdelity with which each employé relied on 
to carry them out performed his ta:sk, Gerrish, and therefore the 
petitioner, is chargeable with privity or knowledge. This, in my 
opinion, cannot be said. The usual précautions were sufficient under 
ail ordinary circumstances. The chance of scows moored as thèse 
were getting adrift was extremely small. There were no indica- 
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tions that anything beyond the usual regular précautions would 
be required on the night in question. As it happened, the watchman 
on the dredge failed to perform his duty and allowed the scow to 
get away from her mooring unobserved. This man was a witness 
at the trial. Nothing has been shown which would warrant the 
finding that he was an improper person to be employed for his po- 
sition. Other men were with him on the dredge, and there was a 
boat which could hâve been used when required. I see nothing to 
prevent the natural conclusion that, if he had been as vigilant as 
the petitioner and its officers had the right to expect him to be, the 
drifting of the scow or her want of lights would hâve been prevented, 
or discovered and remedied in time. The same négligence of an 
employé, therefore, which prevents the petitioner from escaping 
liability for the collision, must be taken to hâve been the cause of 
the collision, so far as the question of privity or knowledge is con- 
cerned, and the petitioner's liability thereby incurred is of the kind 
which it is the purpose of the statute to limit. 

The owner of the ferryboat relies upon a Massachusetts statute 
of 1847 requiring every vessel anchoring in Boston Harbor to keep 
an anchor watch at ail times. This is section 4, c. 314, p. 800, of 
the Acts of 1848 (8 Sp. Laws Mass. 1007); and it appears to be 
now published with the régulations for Boston Harbor issued by 
the harbor master. I am unable to believe that it was intended to 
apply or can now apply to scows like Scow 34, when made fast to 
a permanent mooring near a dredge in connection with which she 
is used. If applicable, it requires at least one man to be kept on 
board each scow, day and night, while so moored. I find nothing to 
indicate that it has ever been so understood as applied. In the absence 
of any authority to that effect, and in view of the nature and pur- 
pose of an "anchor watch" on ordinary vessels (see The Lady Frank- 
lin, S Lowell, 320, Fed. Cas. No. 7,984), I do not think the petitioner 
can be held to hâve violated it by not providing that a man should 
be actually on board each scow, or by not having had a man on 
board Scow 34 during the evening of the collision. 

3. The remaining inquiry is: Was there négligence on the part 
of the ferryboat, such as to require a division of the damages? 
It is contended that her évidence shows her to hâve been without a 
proper lookout. So far as the duty of the lookout could be properly 
attended to from her pilot house, it was sufficiently performed; but 
'the pilot house, some 30 feet above the water, was about 55 feet 
aft of the bow, and no one was keeping lookout anywhere on board 
forward of the pilot house. Absence of a lookout at the bow, as 
far forward as possible, is often held to be fault. Brigham v. Luck- 
enbach (D. C.) 140 Fed. 323. But it is not necessarily fault under 
ail circumstances. It must hâve contributed to cause the collision. 
The Blue Jacket, 144 tj, S. 371, 12 Sup. Ct. 711, 36 h. Ed. 469; 
The Iberia (D. C.) 117 Fed. 718, 733. In the présent case I do not 
think it was a contributing fault. The fault on the scow's part 
which brought about the collision so far outweighed in importance, 
as causes tending to bring it about, any deficiency which can reason- 
ably be imputed to the ferryboat's lookout from the fact that it was 



IN EE EASTERN DREDGING CO. 549 

not kept from her bow, that she cannot justly be held responsible 
in any degree. Under such circumstances any reasonable doubt 
is to be resolved in her favor. The City of New York, 147 U. S. 
73, 85, 13 Sup. Ct. 311, 37 L. Ed. 84; The Umbria, 166 U. S. 404, 
409, 17 Sup. Ct. 610, 41 L. Ed. 1053. As regarded ail vessels 
themselves observing the required précautions, I cannot doubt that 
the lookout maintained on the ferryboat was entirely sufftcient. 
The possibility that a deserted scow adrift without lights might be 
encountered in such a place and at such a time was so extremely 
slight as to make it unreasonable to hold the ferryboat négligent in 
this respect. 

The petitioner is entitled to limit its liability to the owner of the 
ferryboat for its damages sustained in the collision. For those dam- 
ages it is liable. There will be a référence to ascertain their amount. 



In re EASTERN DREDGING CO. 

THE SCOW NO. 34. 

Pistrict Court, D. Massachusetts. August 17, 1907.) 

No, 1,669. 

Shippinq — Proceeding foe Limitation of Liability— Time fob ïï^likg 
OiiAiMS— Extension bt Coubt. 

While a court of adiniralty may in a proper case permit a damage 
claimant to flle his claim in a proceeding by a vessel owner for limitation 
of liability, arising out of a collision, after return day of the monltlon,,lt- 
cannot properly exercise such discrétion in favor of a claimant who elected 
to bring suit, against the owners of the other vessel in collision, by permlt- 
tlng the filing of a claim more than two years after such return day, and 
after ail other claims hâve been heard and determined. 

[Ed. Note. — Limitation of liability of vessel owner, see note to The 
Longfellow, 45 C. C. A. 387.] 

In Admiralty. On pétition of Mary L. and Vernon B. Davenport 
for leave to file answers and proofs of claim after return day of 
monition. 

See 138 Fed. 943. 

Carver & Blodgett, for Eastern Dredging Co. 

William A. Davenport, for Mary L. and Vernon B. Davenport. 

DODGE, District Judge. The monition in this case was issued 
November 36, 1904. It cited ail persons claiming damages for in- 
juries due to the collision of March 13, 1904, between Scow No. 34 
and the ferryboat City of Boston, to appear and make proof of their 
claims on or before Friday, March 3, 1905. It was served upon the 
Company which owned the ferryboat and by publication. In a letter 
to the petitioner's counsel, dated November 38, 1904, Mr. and Mrs. 
Davenport's counsel waived further service of the monition upon them. 
The time limited by the monition expired, they had not then appeared 
or proved any claims in thèse proceedings, nor bave they until now 
sought to do so. 
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MeanwMle on March 15, 1906, after a hearing on the question 
of Hability for the collision raised in the answer which the owner of 
the ferryboat filed in compliârice With the monition, the court held in 
thèse proceedings that the sébw was solely to blâme for the collision 
and the ferryboat free from' blâme. By an order entered July 30, 
1906, a commissioner was appointed to receive proofs of claims for 
damage. On October 15, 1906, the commissioner filed bis report. 
After his findings as to the amounts of damages sustained by each 
damage claimant who had appeared, the commissioner states in his 
report as follows: 

"I flnd, also, that one Mary L. Davenport, a résident of Franklin county, 
Mass., was a passenger on tlie ferryboat City of Boston at the time of the 
collision; that on August 26, 1904, she brought separate actions in the su- 
perlor court of said county of Franklin against the Eastern Dredging Com- 
pany and the Winnisimmet Company to reeover damages to her person and 
property alleged to hâve been sustained as a resuit of said collision; that 
said actions were duly entered, and the action against the Winnisimmet 
Company was trled in November, 1905, and a verdict rendered for the plaln- 
tlffi in the sum of $2,600; that the Winnisimmet Company flled exceptions 
In said action in January, 1906, and the action is now pending on said ex- 
ceptions. 

"On Aprll 2, 1906, said Winnisimmet Company flled In the District Court 
of the Unltêd States for the District of Massachusetts a pétition for limitation 
of Hability as owner of said ferryboat City of Boston, and a restraining or- 
der was issued thereon; that the said Davenport filed a motion to dismlss 
said pétition as against her,' ànd to dissolve the injunction so far as to al- 
low her to proceed in the common-law suit in the state court, which mo- 
tions are pending. 

"Vemoû B. Davenport, the husband of said Mary L. Davenport, has flled 
at'claim In the case of the said Winnisimmet Company, petitloner for limita- 
tion of Hability, for loss of services of his wife occasioned by the collision. 

"Said Winnisimmet Company claims that, if it should be adjudged that 
the said Mary L. Davenport or the said Vernon B. Davenport hâve any claim 
against the Winnisimmet Company because of the collision aforesaid, said 
Winnisimmet Company should be entitled to présent and prove such judg- 
ment against said Eastern Dredging Company, but that untll such judg- 
ment shall be entered such clalm cannot be presented or proved, and re- 
quests th« foregoing facts to be reported to the court for further directions 
as to the rlghts of the parties ; and I so report them." 

In conséquence of this portion of the report final action upon the 
question of its confirmation was suspended to await the resuit as to 
the Davenports' claim in the limited Hability proceedings taken by 
the owners of the ferryboat. 

The motion for dismissal of the Winnisimmet Company's pétition, 
to which the commissioner hère refers, was denied after a hearing 
thereon, in the proceedings under thàt pétition, on December 18, 1906. 
Mary L. and Vernon B. Davenport then filed answers and proofs of 
claim in those proceedings. After a hearing on the merits of the 
claims thus presented by them it was held that tieither of them had 
established any claim for damages against the owner of the ferry- 
boat. See the opinion in those proceedings, dated July 9, 1907. That 
the ferryboat was not in fault for the collision the court regarded as 
established by its décision of March 15, 1906, in the proceedings upon 
this pétition for limitation filed by; the owner of the scow, of which 
proceedings the Davenports had had due notice and to which they 
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might hâve become parties. That there was no négligence toward 
Mrs. Davenport on the part of the owners of the ferryboat, if they 
were not responsible for the collision, the court found upon the évi- 
dence before it at the hearing on the merits of their claims. The 
présent application is made after, and, as may be presumed, in con- 
séquence of, this décision. 

What is now asked, therefore, is that the court will by an exercise 
of its discrétion permit claims for damages to be presented in thèse 
proceedings more than two years after the time limited by the moni- 
tion has expired, after the hearings upon ail claims presented hâve 
been completed, and while a commissioner's report in which their 
amounts hâve been ascertained is before the court for confirmation. 

In a proper case, the court may and will allow damage claims to 
be presented after the time fixed by the monition has expired. There 
was such an exercise of the discrétion of the court in favor of thèse 
petitioners in the proceedings upon the pétition filed by the owner of 
the ferryboat. See the opinion in that case, dated December 18, 1906. 
There was such an exercise of the discrétion of the court in The Ar- 
gus (D. C.) 100 Fed. 143. But while a damage claimant who has not 
had a fair opportunity to appear may be allowed to file his claim late, 
as, for example, when through force of circumstances it has not been 
reasonably possible for knowledge of the proceedings to reach him, 
or when, though he has had notice, his appearance has been delayed 
through accident or mistake, and while this may be more readily 
permitted so long as none of the steps hâve been taken which are bas- 
ed on the assumption that ail parties are in court who wish to be 
heard, thèse claimants hâve no such claim upon the indulgence of the 
court. They had due notice of the monition, and deliberately elect- 
ed not to présent their claims in thèse proceedings, but to rely upon 
their rights in proceedings elsewhere. In The Argus Judge Lowell 
had some doubt whether the discrétion of the court ought to be ex- 
ercised in the petitioner's favor, even in the circumstances there 
shown. In the présent case I think such an exercise of discrétion 
would be unjust toward the petitioner for limitation and the other dam- 
age claimants. Each damage claimant has the right to be heard in 
opposition to every other claim. Upon ail the issues raised upon ail 
the claims presented the évidence has long since been taken, and a re- 
suit arrived at on ail the issues raised. I do not think I can properly 
reopen the case at this stage and under thèse circumstances. Any 
précèdent, moreover, which might encourage the belief that the terms 
of the monition in such a case as this may be safely disregarded, seenis 
to me a précèdent to be avoided. 

The pétition must be denied. 
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THB OCEÀCÎOKa 

(District Court, E. D. Virginia. January 17, 1908.) 

1. Shifpino— Gakbiaqe of Passengees— Injuey to Passbngeb— Impropeb 

LaNDING Pr,ACK FBOM Vessel. 

Libelant took passage on respondent steamer for Newport News, at 
whlch port the boat stopped in passing. On readiing there the boat went 
alongslde a pier, the gapgway railing was removed, and a deck liand 
stepped eut on the pier and made a line fast. Libelant followed four 
or flve other passengers to the gangway, and they eaeh stepped out on 
the pier. Seelng the hand removing the line from the cleat, libelant 
asked him if he was not golng to put out the gang plank, and, being 
told he was not, libelant attempted to step up on the pier, but lest hia 
balance and fell, receiving serions Injury between the vessel and the 
pier. It appéared that the vessel stopped at another pier at Newport 
News, which was the usual passenger landing, but libelant did not know 
âhd was not Informed of such fact. HeM, that the vessel was négligent 
In impliedly inviting passengers to land at the pier, and in failing to in- 
struct or assist them or to provide proper facilities; that libelant under 
the facts shown w.as not chai-geable with contributory négligence which 
would preclude his reeo^rery of damages. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shippiug, §§ 538- 
544, 551.] 

2. WlTNESSES— IMPEACHING TESTIMONT— PbiOB STATEMENTS. 

Testimony as to a statement made by a person injured Immedlately 

af ter the injury and while he is in severe i>ain, blaming himself in a 

gênerai way for the accident, i s not entitled to great welght, aa impeach- 

' ing testimony in respect to the facts which is appatently tiiéroughly re- 

liable. 

In Admiralty. Libel to recover damages for personal injuries. 

Tliorp & Bowden, for libelant. 

Ivoyall, Taylor & White, for respondent. 

WADDILL, District Judge. The steamer Ocracoke îs operated by 
the Old Dominion Steamship Company, in its local service bet>veen the 
city of Norfolk, via Newport News, and Smithfield, Va., between which 
places it makes a round trip daily. On the early morning of March 
8y 1907, the libelant took passage on this steamer at Norfolk for New- 
port News. At the latter place, the steamer stops at Pier No. 6 of the 
Chesapeake & Ohio Railway Company, upon signal to, discharge and 
receive freight, and then proceeds some distance furtherup the harbor 
to Pier A, the regular Old Dominion pier, which it seems is the regu- 
lar passenger landing. The libelant was making his first trip on this 
steamer, and did not know =of the Xwo places of stopping at Newport 
News. En route from Norfolk, he observed several passengers, one 
of whom he knew, but he did not join any of thern. Soon after leaving 
Norfolk, the libelant purchased his ticket through the sfewardess, being 
informed that there was no purser on board, and shortly before ar- 
riving at Pier 6 in Newport News the captain of the steamer collected 
his ticket. Upon approaching Pier No. 6 libelant observed four or 
five of the persons above referred to proceed to the main deck, ap- 
parently to leave the vessel at Newport News, and he followed them 
for the same purpose. As the steamer reached the pier, a colored 
deck hand, having removed the gangway railing, jumped from the boat 



THE OCRACOKB. 553 

to the wharf to make the steamer fast, there being no person on the 
pier for that purpose, and about the same time four of the passen- 
gers stepped ofif on the wharf, without waiting for the gang board 
to be put out, and, as they did so, the steamer sprang off somewhat 
from the pier, and upon again touching the wharf a fifth passen- 
ger Hkewise stepped off. The libelant waited with the steamer thus 
in position for the gang board to be put out, when he observed the deck 
hand apparently in the act of removing the Hne which held the boat 
to the pier from the cleat on the pier, and he called to him to know 
if he was not going to put out the gang board, and received the reply 
that he was not; and Hbelant then supposing the steamer was leaving 
for Smithfield, attempted, as other passengers had donc, to step to the 
wharf, but lost his balance, was thrown upon the wharf, as he thinks, 
upon his back, and fell with his body partly on the wharf and partly off, 
his head being between the steamer and the pier, and resting against 
or on the guard rail of the ship, as a resuit of which he received pain- 
ful and serious injury. This suit is to recover for the injuries sus- 
tained, and the respondent dénies his right of recovery, because of the 
alleged contributory neghgence of the libelant. The facts are few, and 
the conflict as to them not very great — certainly as to material matters. 
The libelant is positive that he was informed by the deck hand that the 
gang board would not be put out, while the latter says no such in- 
quiry was made; and the libelant is likewise positive that the steamer 
had come to a standstill at the time he stepped on the pier, whereas the 
évidence of the ship is to the effect that, although the engines were re- 
versed and had been moving backward a little while, the steamer was 
still moving slightly fprward, and proceeded possibly from 5 to 20 feet. 
The court saw and héard the witnesses ; the libelant being a witness of 
character and intelligence, who testified with the utmost candor and 
fairness, and the truthfulness of whose statements and the sincerity of 
his motives and purposes in ail he stated cannot be questioned. His 
statement as to the gang board should not only be accepted, as against 
that of the deck hand who claimed not to hâve heard him make the 
inquiry respecting the same, because of the manifest truthfulness of 
what he says, but, moreover, the circumstances strongly bear him out. 
Had he not been waiting for the gang board, he could and would hâve 
stepped off as did the other passengers on the two previous occasions, 
but he waited, called for the same, and only endeavored to alight when 
it became apparent, as he supposed, that he was to be carried away 
from Newport News and on to Smithfield. No warning was given 
him not to alight; no information given him that the steamer was to 
stop at any other place in Newport News, either by the captain at the 
time his ticket was taken up, or this sole représentative of the company 
at the place where passengers were being allowed to disembark from 
the steamer, and hence he should not be disentitled to recover, because 
of doing what was apparently a safe thing to do, as five other pas- 
sengers had just done, in the présence of the officers and employés of 
the steamer, without remonstrance. The fact is not disputed that this 
deck hand was in the act of removing his line from the cleat, as claimed 
by the libelant, at the time he stepped off, nor is it denied that the gang- 
way rail had been removed apparently for passengers to disembark, 
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and that the other persoils mentioned by the libelant had gotteii off, 
and that this deck hand was the only employé of the compariy oh the 
occasion in question, either on the pier or at or near the gaiîgv.*ay, to 
facilitate either the landing- of the boat or to assist and give instructions 
to passengers wishing to disembark therefrom. It is claimed that or- 
dinarily there was some employé on the pier to receive and make fast 
the rope from the ship, but on this occasion no one was présent. Like- 
wise, the Hbelant is borne out in his statement that the boat had corne 
to a standstill at the tinle he stepped off, by the circumstances which 
corroborate him. He is positive in his statement; he was manifestly 
watchful and careful in what he was doing, as he was waiting to alight, 
and had seen other passengers alight without the gang board, and he 
then câlled for the gang plank before attempting to get off. The fact 
that the deck hand had gotten to the pier, and four passengers subse- 
quently disembarked, and the fifth later, during which time confessed- 
ly the rope had been round the cleat on the pier, quite conclusively es- 
tabHshes that the boat was at a standstill, and, indeed, it is claimed by 
the respondent that it only moved from 5 to 20 feet. The libelant evi- 
dently lost his balance in stepping from the deck of the boat upon the 
pier, which was slightly elevated, most likely by the oscillation of the 
steamer in the water, and if there was any forward movement of the 
steamer, that had then come to a standstill, it was doubtless caused by 
the removal of the rope from the cleat, which was being made as the 
libelant stepped to the pier. 

The conclusion reached by the court upon this whole évidence is 
that the libelant is entitled to recover for the injuries sustained ; that, 
as a passenger upon this steamer, hé had the right to assume under the 
circumstances that this was the place of landing at Newport News ; 
and that the respondent utterly failed to take due and proper care to 
provide for passengers landing from the steamer, by the employment 
of proper employés to render such services, either in the matter of in- 
forming passengers as to the place of landing or making a safe land- 
ing, and, on the contrary, by tlie course of conduct of its employés, and 
the sole représentative that was then éngaged in the double purpose of 
making fast the ship and landing passengers, invited and caused the 
libelant to alight as other passengers had done immediately preceding. 
Respondent suggests the deafness of the libelant, as also weakness in 
one of his legs, which interfered with his getting ashore. An exam- 
ination of the libelant, certainly by one who heard him testify and ob- 
served his movements, would readily dispel the force of either of thèse 
contentions, as there was apparently no deafness, and while there was 
a slight stilïness in one of his knees there was no such condition as 
materially affected him in stepping from the deck of the steamer to the 
pier on the occasion in question, and certainly none such as would tend 
m any respect to relieve the respondent from liability it may hâve in- 
curred by reason of placing him in the position of having to make the 
step. Respondent also introduced a number of witnesses to prove the 
statement of libelant immediately aftef the accident as to the cause 
thereof, and in which it is alleged he blamed himself therefor. The 
statements of ail thèse witnesses are entirely consistent with what the 
libelant says, namely, that if he madè any such statement in his then 
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condition of extrême suffering, that he doubtless did blame himself , as 
he does now, for having stepped ashore, as it would hâve been far bet- 
ter to hâve gone to Smithfield, and lost that day, and indeed many oth- 
ers, rather than to bave sustained the injury he did, and involve the 
risk of bis Hfe. Thèse statements are not entitled to great weight, es- 
pecially when they are introduced to impeach the évidence of thorough- 
ly reUable witnesses. The Suprême Court of the United States in 
Coasting Co. v. Toison, 139 U. S. 551, 11 Sup. Ct. 653, 35 L- Ed. 370, 
- stated to some extent its view of this class of testimony, and the court 
can but feel that employés of corporations frequently weaken, inStead 
of strengthen, their cases in the vigilance displayed in procuring évi- 
dence of this character, at a time when the humanities of the case 
would appear to call for sympathy for the injured persons, rather than 
to commit them to statements that would deprive them of what might 
be their just dues. 

The damages to be awarded is as usual difficult to estimate. Li- 
belant was most seriously hurt, and suffered greatly, and his head is 
somewhat permanently disfigured. Why he was not killed is a mir- 
, acle. His head was terribly lacerated and torn ; his life greatly endan- 
gered. He supposed that his brains were oozing out. To every one his 
skull appeared to be crushed, and, fortunately, it was not, as the doctor 
after a careful examination discovered. The flesh wounds were most 
painful and serions. He was confined to his house some three weeks, 
and from his business about a month; but having the constant care 
of compétent physicians, he has apparently recovered from permanent 
injury, though he still suiïers occasionally with his head. He is a man 
of large business affairs, was detained a month from his work, had in- 
curred doctors' bills of some $185, lost certain of his efïects — clothing 
and apparel, including his gold eyeglasses — $20 in currency from his 
person, and a valuable overcoat, and, besides, suffered great pain and 
anxiety, and may yet suft'er as a conséquence thereof, on account of 
ail of which the court thinks an award of $1,700 would be reasonable, 
and a decree may be entered therefor. 



TIFT et al. V. SOUTHERN BY. GO. et al. 
(Circuit Court, S. D. Georgla, W. D. January 14, 1908.) 

L EQUITT— PAETIES— INTEBVENTIOH. 

A court of equity, uûtil Its final and conclusive decree, has power to 
afford redress to every litigant wbo, beeause of the wrong he has sus- 
tained, is entitled to partieipate in a fund unlawfuUy wrung from hlm 
by the défendants, of which the court has jurisdlction, not oniy to ayoid 
a multiplicity of sults and beeause he has no adéquate remedy at law, 
but beeause he is a propér party to the suit; he bclng entitled, wlthout 
regard to the amount of his clalm or the local ity of his résidence, to In- 
tervene by pétition in his own behalf. 

2. Samb— Peesons Entitled to Intebvene. 

A biU having been flled by certain shippers to restrain the flling and 
enforcement of a schedule of unreasonable lumber rates promulgated by 
an association of railroads, the court denied an injunction pendente lite on 
the railroads' agreement, in the event that the rates should be finally 
determined to be excessive, to repay such excess to the complainants. 
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The rates havlng been so declared, the raiiroads flied a supersedeas bond 
o£ $500,000, and appealed to the United States Suprême Court, wbere tbe 
décision was affirœed. Held, that the railroad companies, after such af- 
flrmance, were not entitled to eontest the right of each shipper other than 
the coœplainants to recover for overcharges made under such excessive 
ratés In a separate suit, but that other shippers who had paid excessive 
charges under such rate were entitled to Intervene and share In the fund 
whleh the raiiroads were bound to pay Into court for the settlement ot 
sùch daims. 

Motion to Annul Order of Référence. 

W. A. Wimbish, for complainants. 

Albert S. Brandeis, for défendant Louîsville & N. R. Co. 

John I. Hall, for défendant Georgia Southern R. Co. 

Merrill P. Callaway, for défendant Southern R. Co. 

SPEER, District Judge. The question before the court îs presented 
on a motion of Albert S. Brandeis, gênerai solicitor for the Louisville 
& Nashville Railroad Company. With Mr. Brandeis appear on the 
record quite a number of solicitors, to wit, for the Nashville, Chatta- 
nooga & St. Louis Railroad Company, for the Seaboard Air Line Rail- 
way Company, for the Atlantic Coast Line Railroad Company, for the 
Central of Georgia Railroad Company, for the Georgia Southern & 
Elorida Railroad Company, and for the Southern Railway Company. 
The motion is made to rriodify an order, filed on the .31st of August, 
1907, and, so far as it may be modified, that it be "set aside and held 
for naught the same as if it had never been passed." It is made in 
the case of Tift et al. v. Southern Railway Company et al, 138 Fed. 

753... : , 

. This was a bill in equity to restrain the filing and enforcement of a 
/sçhelule of unreasonable rates. Without attempting an extended his- 
tory of this important litigation, it will suffice to say that, pending the 
application for an injunction, a proposition was made in judicio by the 
gênerai counsel representing the numerous défendant corporations, for 
whom Mr. Brandeis now appears, substantially to the efïect that if the 
court would refuse the injunction, and allow the rates to stand and be 
collected by the railroad companies, his clients would repay the sum of 
such excess charges to the complainants, in case thç latter should pre- 
vail in their suit. This proposition Was regarded às équitable by the 
court, was approved, and the injunction sought to restrain the collec- 
tion of the rates, in considération of the promise, was denied-, The 
court, by suitable orders and conditions therein, invoked the assistance 
of the Interstate Commerce Commission to détermine whether or not 
the excessive rates, which amountèd to two cents a hundred pounds on 
airiUmber shipped to Ohio river points and northward, were in fact 
artitrary and excessive. AU the parties went before the commission. 
After inquiri^, -that honorable body, in an elaborate opinion upon the 
facts, held that the rates complained of were so excessive as to be in 
violation of law. Complainants thén renewed before this court their 
'application for an injunction, and subttiitted the report of the commis- 
sion. It was agrèed by counsel that ail of the évidence subnjitted be- 
fore the commission should be admitted as original évidence before 
this' court. This was done. Both sides were, however, permittèd to 
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introduce other évidence. Treàting the report of the commission as 
prima facie correct, and in no sensé contradicted by the other évidence 
and testimony submitted, the court in its final decree held the rates to 
be arbitrary and excessive, and, in view of the stipulation of the de- 
fendants' counsel aforesaid, also held that restitution of the amounts 
thus illegally exacted should be made. The facts and principles of law 
determined may be found in the case of Tift et al. v. Southern Rail- 
way Company et al. (C. C.) 138 Fed, 753, and in the décision of the 
Suprême Court, on appeal between the same parties, affirming the 
same, 206 U. S. 428 et seq., 27 Sup. Ct. 709, 51 L. Ed. 1134, opinion by 
Mr. Justice McKenna. 

On the return of the mandate of the Suprême Court, this court, in 
order tô make its decree for restitution effective, passed the order fol- 
io wing : 

"Upon motion of counsel for the complainants in the above-entitled cause, 
it is ordered : 

"First, that leave to Intervene Is hereby granted to the following classes 
of persons, to wit: (1) The complainants to the original bill In said cause. 
(2) Members of the Georgia Sawmill Association at the date of the filing of 
the original bill in said cause and subséquent thereto. (3) Members of the 
Georgia-Florlda Sawmill Association, which is represented to be the successor 
of the Georgia Sawmill Association. (4) Other shlppers of lumber from points 
of origin to points of destination afifected by the advance in rates made ef- 
fective June 22, 1903. Subject to the right of the défendants to contest tlje 
proprlety of the Interventions referred to In clause 4 of this order, the just- 
ness of the claims flled, or thelr llabillty for interest. 

"Second, that the classes of persons named in the flrst paragraph of this 
order may file their Interventions herein in the elerk's office of this court; 
that as said interventions are flled the master in said cause is hereby au- 
thorized to receive the pétitions of Intervention subject to the matter of réf- 
érence In said cause: 

"Thlrd, that in prosecutlng the référence contained in the final decree In 
the said above-described cause, wbich decree Is dated July 8, 1905, the mas- 
ter is directed to investigate and report the amount, with Interest at the légal 
rate, separately stated, of the just claims of the. classes of person named in 
Ijaragraph 1 hereof. 

"Fourth, for the purposes of the investigation required by the référence In 
said final decree and this order, the master is hereby authorized to hear évi- 
dence within or wlthout this district, to subpœna witnesses, to eompel the 
production of papers and documents, and to exercise such other authority 
as may be expédient and necessary to a full and complète investigation and 
report" 

As stated during the argument of Mr. Brandeis, the words, "sub- 
ject to the right of the défendants to contest the propriety of the inter- 
ventions referred to in clause 4 of this order, the justness of the claims 
filed, or their liability for interest," were intended by the court to leave 
each daim open to any défense usual in such cases. The présent eflfort 
to modify or reverse this order would, if successful, annul the décision 
of the Suprême Court, and defeat the substantial purpose of the entire 
litigation: It is strenuously insisted in support of the motion to modify 
the order that it permits those who were not parties to the cause at 
the time it was brought to come now by intervention and ask that 
their claims may be heard. It is insisted that those not parties to the 
original bill should bring separate proceedings, and that the défendant 
.companies, should, as to each, havê the right to utilize ail of the de- 
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fensive tactics which might be available if such separate daims were 
brought Great stress is laidupon the final expression of Justice Mc- 
Kenna, in the opinion of the Suprême Court in this case, as follows : 

"What the court may awarÛ upon the cokning In of the report of the master 
we cannot know. Presumably it wlU make the réparation adéquate for the 
injury, and award only the advance on the old rate, and to those who are 
parties to the cause." 

. It is urged that this is conclusive that no other parties save the orig- 
inal Gomplainants can now intervene in the principal suit and hâve their 
claims against either or ail of thèse combined railroads heard. It is 
very clear, however, that the question of who are proper parties to this 
litigation was not before thé Suprême Court, and is, therefore, not 
determined by this closing sentence of the opinion. If this had been 
true, and if the expression of Justice McKenna could properly be con- 
strued to import that they only are parties who actually joined in the 
original bîU, the contention of Mr. Brandeis would seem unanswerable. 

If each complainant against the unlawful exactions of the combined 
railroads mtist hâve been heard separately, as now insisted, the case 
before the court, which has been sustained by every United States 
court havirig jurisdiction, could not Jiave been entertained for a mo- 
ment. . In contemplation of equity, there is hère a fund for distribution 
among the parties plaintiff. We are perhaps not at liberty to ignore 
the supfersedeas bond of $500,000, filed by the défendant companies. 
This is obviously subject to the proper and just demands of the plain- 
tiffs, which may be ascertained by the master and approved by the 
court. Thère is, however, anothef and a not less important pledge, or 
even trust, in the control of the court. It is the sum total of the exces- 
sive rates on lumber, unlawfully exacted from the shippers by the com- 
bined défendant companies, terming themselves the "Southeastern 
Freight Association." Thèse companies promised in open court to 
pay this sum. Ail parties were présent or represented. They promised 
to pay it in case the complairiànts prevailed, provided the court would 
withhold its injunction and allow them to collect the rates. This was 
donc. They did collect thèse illégal rates, not only from the shippers 
who were the original complainants, but presumably from many others, 
and from other states. This was done even after the final détermina- 
tion of the suprême appellate court of the land that such collection was 
in violation of public law, and after its mandate had been made the 
judgment of this court. 

Now, who are parties complainant to such a suit in equity, still pend- 
ing, with ail of its original ,powers to compel obédience to its injunctive 
process, and restitution to each one his share of a fund, thus accumulat- 
ed? Whatever may be the archaic doctrines of pleading, which were 
announced at periods in the history of jurisprudence when facts like 
those before this court were neither possible nor compréhensible, in 
thèse days a court of equity has, and must hâve, if it be worthy of its 
mission, until its final and conclusive decree, the power to afïord redress 
to every litigant, who because of the wrong he has sustained is entitled 
to participate in a fund unlawfully wrung from him and from others in 
like case. Not only to avoid a multiplicity of suits (U. S. v. Union 
Pacific Ry. Co., 160 U. S. 1, 50, 52, 16 Sup. Ct. 190, 40 L,. Ed. 319; 
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Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 460, 10 
Sup. Ct. 463, 33 L. Ed. 970), not only because there is no adéquate 
remedy at law (Van Patten v. Chicago, M. & St. P. Ry. Co. [C. C] 
81 Fed. 545, 551), but because he is a proper party to the suit, without 
regard to the amount of his claim, and to the locality in which he ré- 
sides, he may intervene by pétition interesse suo, and ask his share of 
the fund in the hand of the court, or which the défendants are obhged 
to put there. "When any person," says Mr. Daniel in his Chancery 
Practice (chapter 26, par. 7, p. 1057), "daims to be entitled to an es- 
tate or other property sequestered, whether seqwestered, whether by 
mortgage or judgment, lease or otherwise, or has a title paramount to 
the séquestration, he should apply to the court to direct an inquiry 
whether the applicant has any and what interest in the property se- 
questered. This inquiry is called an examination pro interesse suo, 
and an order for such an examination may be obtained by a party in- 
terested as well where the property consists of goods and chattels or 
personahy as where it is real estate." See Krippendorf v. Hyde, 110 
U. S. 283, 4 Sup. Ct. 27, 28 L. Ed. 145. This may be donc at àny 
time, pending the litigation, and before the final decree, if in the dis- 
crétion of the court it is permissible. Said the Suprême Court of the 
United States in Ex parte Jordan, 94 U. S. 248, 24 I^. Ed. 123, Chief 
Justice Waite speaking for the court : 

"It Is true that the petltioners were not parties to the suit untll after 
the blll was taken as confessed ; but It Is clear that the decree pro confesse 
did not end the case, because, before the final decree was rendered, It was 
found necessary to hâve the référence before a master, to eompute, as- 
certaln, and report. Before the master could eomply wlth this order, proof 
had to be taken. • * * When this référence was made, the petitioners 
were défendants and actors In respect to the litigation. They certainly 
had the rlght to contend before the master, and to except to his report." 

There the interveners were not only permitted to corne in after de- 
cree pro confesso, in the same manner and with like efïect as if named 
in the original bill, but where the Circuit Court who heard their inter- 
vention refused their appeal, the Suprême Court issued its mandamus 
to compel the allowance of the appeal. The interveners, therefore, 
hâve every right, even to the ultimate, of the original complainants. 
It is analogous to the rule in admiralty, which provides that any per- 
son having an interest in any proceeds in the registry of the court shall 
hâve the right by pétition and summary proceeding to intervene pro 
interesse suo, for the delivery thereof to him, and upon due notice to 
adverse parties, if any, the court shall, and may, proceed summarily to 
décide thereon, and decree therein according to law and justice. The 
utilization of this remedy in cases of insolvent corporations is widely 
practiced. Besides, whatever might be objected as to the rights of 
the interveners in other cases must fail hère. Said Associate Justice 
McKenna, in rendering the opinion in this case (206 U. S. 440, 27 
Sup. Ct. 709, 51 L. Ed. 1124) : 

"We do not understand that the asslgnment of errors questions the truth 
of the récital In the decree that the référence was made in pursuanee of 
the stipulation in open court, and it ia upon the stipulation we rest our 
décision." 



360 159 FEDERAL BEPOETEE. 

As before stated, thîs stipulation created the fund for distribution. 
The fund is hère. What recourse adéquate at law is there, then, for 
a shipppr in Alabama, Florida, or elsewhere, if we are to shut the door 
of this court in his face? There is no such stipulation elsewhere, and 
no fund elsewhere, which constitutes the sum total of ail the moneys 
which bave been illegally gathered from those engaged in perhaps the 
greatest shipping industry of the Southern States by the railway com- 
panies composing the Southeastern Freight Association. While we do 
not, and never will, join in the senseless and selfish crusade against the 
great lines of railway, which hâve dbne so much toward the happiness, 
improvement, and enrichment of mànkind, after ail it is occasionally 
true that they accomplish great wrongs. Their officers are sometimes 
afflicted with the errors :of judgment common to an imperfect human- 
ity. It is not always an equal contest between a private citizen, even 
where he bas a right, and the organized powers of a great railway or 
combination of railways ; and courts should not be solicitous by strain- 
ed and technical construction of the rules of pleading to def eat the 
right of a person, especially where it has been substantially determined 
as Just'by ail the authorized powers of the government intrusted with 
that duty. 

For ëiese reasons, the court feels obliged to deny the' motion, so at- 
tractively presented by thp soliciter for the Louisville & Nashville Rail- 
road Conjpany. If counsel agrée, the master may, if he thinks proper, 
file separate reports upon the claims of the interveners of the separate 
and distinct classes, so that the rights of those holding undisputed 
claims need not necessarily be complicated by the désire of a défendant, 
or défendants, to litigate the claims of others. 



In re WALSH BROS. 

(District Court, N. D. lowa, E. D. March 3, 1908.) 

No. 696. 

1. Bankbuptcy— Liens— Attaohment— Vacations. 

An adjudication in bankruptey discliarges any attachment pendlng 
against property of the bankrupt, and releases ttie property therefrom, 
unless the bankruptey court orders that the lien be preserved for the 
beneflt of the bankrupt's estate, utider the express provisions of Bankr. 
Act July 1, 1898, c. 541, § 67f, 30 Stat 564 [U. S. Oomp. St. 1901, p. 3450]. 

2. Same— SrazuRE or Pbopebty. 

An adjudication in bankruptey, after the attachment of certain of the 
bankrupt's property, opérâtes as a seizure of the property by the bank- 
ruptey court from the date of the adjudication, and on the appolntment 
and qualification of a trustée the tltle and right thereto passes to the 
. trustée, who becomes the légal custodlan of the property untll it shail 
be awarded to whomsoever It rightfully belongs. 

3. Same— Possession of SniBiFr. 

Where a sheriff, after having attached property of a bankrupt, was In- 
formed of the adjudication and requested by the référée to hold the prop- 
erty for the référée untll a trustée could be appointed, the attachment 
having been dlssolvéd by thé adjudication, the sheriff was in possession 
as custodlan of the bankruptey court, so that a seizure from the sheriff 
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on wrlts of replevln constituted a direct interférence with tbe court's 
custody of the property. 

4. SAME— CONTEMPT. 

Wbere attorneys for the sellers of personal property to a banUrupt had 
knowledge of the bankruptcy adjudication against the buyer at the time 
they sued eut writs of replevin, under whlch they tooli the property from 
the possession of the sheriff, who was holding it under attachment, which 
had been vacated by the banlvruptcy adjudication, and such attorneys, 
claimlng that their clients were entitled to rescind the sales for fraud, 
shipped the property ,out of the state and the jurisdiction of the bank- 
ruptcy court, they were guilty of contempt equally with their clients, 
which could be purged only by their returning the property, paying its 
value to the trustée, or executing bonds to pay the value to the trustée, 
on its being flnally determined that the trustée was entitled to the prop- 
erty. 

In Bankruptcy. On citation for contempt. 

H. J. Fitzgerald, for trustée. 

Ellis & Ellis and Frank Lingenfelder, pro se. 

REED, District Judge. Walsli Bros., a copartnersliip engaged in 
the buying and selling of farm implements at Cîiarles City, Floyd coun- 
ty, this state, was adjudged bankrupt by this court January 17, 1908, 
upon its own pétition, and the matter was referred to the proper référée 
the same day. December 18th, prior to the bankruptcy, a writ of at- 
tachment was sued out of the district court of lowa in and for Floyd 
county against the bankrupt and levied upon its property by the sherifï 
of that county, and he held it under that writ at the time of the adjudi- 
cation in bankruptcy. The référée received the record in the bank- 
ruptcy proceedings January 18th, and on that day informed the sherifï 
of the bankruptcy, and requested him to hold the property which he 
had levied upon for him (the référée) until a trustée for the bankrupt 
estate could be appointed. January 22d, the Moline Plow Company, an 
Illinois corporation, by ElHs & Ellis, its attorneys at Charles City, sued 
out of the state court in and for Floyd county a writ of replevin for 
a part of the property seized by the sherilï, upon the ground that it 
had been sold by it to the bankrupts upon their false représentations 
made to the company to induce such sale. The writ, being against the 
sheriff, was placed in the hands of the coroner of Floyd county, pur- 
suant to the statute of the state, for service, who thereunder took from 
the sheriff property of the bankrupts so held by him of the value of 
some $800, and on the same day (January 22d) delivered it to the Mo- 
line Plow Company, on board the cars of the Chicago, Milwaukee & 
St. Paul Railway Company, at its station in Charles City, and it was 
shipped out of the state. January 24th the J. I. Case Plow Works, a 
Wisconsin corporation, and the Staver Carriage Company, an Illinois 
corporation, by Frank Lingenfelder, an attorney at Charles City, sued 
out of the state court separate writs of replevin for other goods so 
held by the sheriff, upon the grounds that they severally were induced 
by the fraud and misrepresentations of the bankrupts to sell them such 
goods. The J. I. Case Plow Works further alleged that it sold the 
goods to the bankrupts under a written contract whereby it reserved 
the title to the same until the purchase price should be paid. Each 
of the writs was delivered to the coroner for service, who upon the 
159 F.— 36 
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same day (January 24th) took from the sheriflf property of the al- 
leged value of some $1,325, and delivered it to the respective plaintiffs 
in the replevin suits, on board the cars of the Chicago, Mihvaukec & 
St, Paul Railway Company, in Charles City, and such property also 
was at once shipped out of the state. Ellis & ElHs and Frank Lingen- 
felder, attorneys for the respective plaintiffs in the replevin suits, and 
the coroner, were each informed of the bankruptcy proceedings before 
the replevin suits were commenced or the writs of replevin served by 
the coroner. February 3d a trustée was appointed for the bankrupt 
estate, who duly qualified as such, and on February lOth presented to 
this court pétitions reciting the foregoing facts, and asked for such 
orders as would securé the return to the trustée of the property, or its 
value, so taken from the custody of the court and reraoved from the 
state. A citation was accordingly issued to the several plaintiffs in the 
replevin suits, their attorneys, and the coroner to appear in court upon 
a day certain and show cause why they should not return to the trus- 
tée the property so taken and be adjudged in contempt for seizing the 
same and removing it from the state, which citation was duly served 
upon the attorneys and coroner in this district, and upon the plaintiffs 
in the replevin suits in Illinois and Wisconsin, respectively. EUis & 
Ellis, Lingenfelder, and the coroner hâve appeared pursuant to such 
citation and filed separate answers for themselves only, in which they 
respectively deny any intent or purpose on their part of wrongfully 
interfering with the property in the custody of this court, and aver that 
the property, when seized by the coroner, was not in its custody or of 
any of its officers, but was in the exclusive custody and control of the 
sheriflf under the writ of attachment. They further aver that the prop- 
erty taken under the writs of replevin was not the property of the bank- 
rupts, but belonged to the respective plaintiffs in the replevin suits, 
and that the title thereto did not pass to the trustée in bankruptcy. 

It is urged that, if the plaintiffs in the several replevin suits sold the 
property replevined by them respectively to the bankrupts, under such 
circumstances as will entitle them to rescind the sales and reclaim the 
property, the title to such property would not pass to the trustée in 
bankruptcy. The merits of this contention will not be heard or con- 
sidered upon this hearing. It is admitted that the property had been 
delivered to the bankrupts pursuant to contracts of pnrchase thereof, 
and was in their possession when it was seized by the sheriff under the 
attachment, and was in his custody at the time of the adjudication in 
bankruptcy. The adjudication in bankruptcy discharged the attach- 
ment and released the attached property therefrom, unless the court 
of bankruptcy shall order the lien preserved for the benefit of the 
bankrupt estate. Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 664 
[U. S. Comp. St. 1901, p. 3450]. The adjudication also operated as 
a seizure of the property, and it was in custodia legis from that time ; 
and tipon the appointment and qualification of the trustée the title and 
right thereto passed to the trustée, who then became its légal custodian 
for the court of bankruptcy, and that court will award it to whomever 
it rightly belongs. White v. Schloerb, 178 U. S. 543,. 20 Sup. Ct. 
1007, 44 L. Ed. 1183 ; In re Granité City Bank, 137 Fed. 818, 70 C. 
C. A. 316. The seizure of the property upon the writs of replevin was- 
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therefore a direct interférence with the rightful custody of the court 
of bankruptcy and wholly unauthorized. White v. Schloerb, 178 U. S. 
542, 20 Sup. Ct. 1007, 44 L. R. A. 1183, above. 

The sheriff in an affidavit says that he was informed by the référée 
of the adjudication in bankruptcy and requested by him to hold the 
property for the référée until a trustée could be appointed, but that he 
continued to hold it under the writ of attachment. If he did continue 
to so hold it, he held it wrongfuUy; for the attachment was dis- 
solved by the adjudication, and he could not thereafter rightly hold 
it, except for the référée or the court of bankruptcy. It is wholly im- 
material whether or not he agreed with the référée to so hold it. If he 
remained in possession of the property, he could rightly do so only as 
custodian for the court of bankruptcy. It is clear, however, that he 
retained it at the request of the référée, and was therefore in fact 
the custodian of it for the time being for the court of bankruptcy, and 
the taking oi the property from him was the taking of it directly from 
that court, 

It is admitted in the answers of the attorneys and coroner that each 
was informed by the référée of the bankruptcy before the replevin suits 
were commenced. They therefore had actual as well as constructive 
knowledge thereof, and must be held responsible for the seizure and 
removal of the property from the district. The haste with which the 
property was placed upon the cars and shipped from the state leaves 
no room to doubt that it was the deliberate intention of the several 
plaintifïs in the replevin suits, and their attorneys and agents, to re- 
move it beyond the territorial jurisdiction of the court before a trustée 
could be appointed, and thus attempt to évade the efifect of the bank- 
ruptcy proceedings, and deprive this court of its rightful jurisdiction 
over such property. The attempt will not be permitted to succeed, and 
the court will take such measures as will save to the creditors ail 
rights under the bankruptcy proceedings. 

Messrs. EUis & Ellis are attorneys of long expérience and practice 
in the state courts, and one of that firm appears and states that they 
were employed prior to the bankruptcy proceedings to recover the 
property from the bankrupts, and that upon the facts f^ placed before 
them they in good faith believed that the property was obtained from 
the Moline Plow Company upon such false représentations by the bank- 
rupts as would entitle that company to rescind the sale and reclaim the 
property, and that they believed the only way to protect and save the 
rights of that company was by the replevin suit. Upon being inform- 
ed that the orderly procédure would hâve been to présent the claims 
of his client to the court of bankruptcy, and that that court would fully 
protect the rights of his client, he at once replied that, if they had so 
known or under stood that the bankruptcy court had jurisdiction to do 
so, the replevin suit would not bave been commenced, and ofïered to 
deposit with the clerk the value of the property taken by the Moline 
Plow Company, or give a sufficient bond to pay to the trustée its value 
in the event that the court of bankruptcy upon a hearing upon the 
merits shall finally détermine that that company is not entitled to re- 
scind the sale and reclaim the property. There is no reason to doubt 
the sincerity of the statement and good faith of the oflfer. The at- 
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torney for tHé plaintiffs in the other replevin suîts makes substan- 
tially the same statements that counsel for the Moline Plow Company 
make, and expresses a willingness to give a like bond for the return of 
the property taken under their writs, or the payment of its value. 

It is obvions that the coroner acted under the direction of thèse at- 
torneys in seizing this property under the writs of replevin. The at- 
torneys will therefore be held personally responsible, equally vi^ith their 
•clients, for. its seizure and removal from the district, alnd are required 
to return it, or pay its fùll value to the trustée, within 10 days. But 
they may exécute within such 10 days, or cause to be executed by 
their respective clients, to the trustée in bankruptcy of this estate, sepa- 
rate bonds for the full value of the property taken or caused to be 
taken by each upon the respective writs of replevin, with résident sure- 
ties to be approved by the clerk of this court, conditioned to pay to 
such trustée the full value of the property taken or caused to be taken 
by them, respectively, lipon said several writs ôf replevih, upon its 
being finally determined by the court of bankruptcy that the trustée is 
or was entitled to such property, which bonds will be accepted in lieu 
of the property. 

Upon the return of the property, or payment of such value, or the 
exécution of such bonds and approval thereof by the clerk, the Moline 
Plow Company, the J. I. Case Plow Works, and the Staver Carriage 
Company may then présent to the référée within 10 days thereafter 
their respective claims to the property taken by them upon such writs 
of replevin. The trustée will seasoiiably answer such claims, and the 
référée will proceed to hear and détermine them upon their merits and 
make such orders as the testimony warrants, which orders may be 
reviewed by either claimant or the trustée in the usual way. The cost oï 
this proceeding will be pàid, one-third by the attorneys for the Moline 
Plow Company, or by said plow company, and two-thirds by the at- 
torney for the other plaintiffs in the replevin suits, or by said plaintiffs, 
and will bé taxed by thé clerk accordingly. Upon payinent of such 
costs this proceedirig may be dismissed. It will be.continued and held 
open, however, for such other or further orders as may be necessary, 
which may bettpplied for at any time. 

It is ordered accordingly. 



ROBI>îSON V, MUTUAL RESERVE LIFE INS. CO. 

(Circuit Court, S, £).,. New York. December 26, 1907.) 

iNsuEANcfe-i-MTJTUAtCoMPANiES— Meetings— Notice. 

Thè by-laws of ia mutuaJ insurance eompaily contalned no provision 
for notice of a spécial meeting at which amendments of the by-laws piight 
be adopted, but declared that notice of annual meetings should be given 
by publication for three consécutive days, at leaat fivê dàyâ prior there- 
to, in two daily newspapers published in New îork. ïtsurance Law N. T., 
Laws 1892; p. 20J3, c. 690, §-209, requires every mutual insurance Com- 
pany tp cause amendments proposed to any ,by-iaws to- ^Jç mailed to its 
members, so. as to give them not less tiipn iSye da.yS' notice of the tlme 
and piiice Whère they are to be considerëd. BTeW, that such article 
amounts toca ïequirement that reasohable hbtfce should be given, and that 
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flve' days' notice was not sufficiént, where the amendments proposed were 
complicated and the members were scattered over the United States and 
foreign countries. 

2. SAUE— MiSAPPLICATION OF FUNDS— INJUNCTION— SUIT BY MeMBERS, 

A hill by the holder of an assessment policy in défendant company, on 
behalf of himself and ail others similarly situated, charging that défend- 
ant had fraudulently misapplied a fund collected as a reserve fund from 
assessments for the beneflt of the owners of such policies, and had fraud- 
ulently charged liens against them to the amount of about 30 per cent, 
of their face value, had fraudulently assessed the assessment policy hold- 
ers for the purpose of malntalning a reserve requlred by law for the level 
premîum Insurance, In whlch the assessment policy holders were not In- 
terested, and that the ofBcers of défendant company had wasted and mis- 
applied its assets, so that It was insolvent, stated a ground for équitable 
relief, in so far as It prayed for an accountlng for the cancellatlon of the 
liens, and the ascertalnment of the amounts of the assessment policies. 

Julius M. Mayer and Wm. Hepburn Russell, for the motion. 
E. B. Hatch, opposed. 

WARD, Circuit Judge. This is a pétition by the eomplainant 
for an injunction restraining the respondent, its officers and agents, 
and certain persons holding proxies from adopting proposed amend- 
ments to the respondent's by-laws at a meeting called for December 
10, 1907. Upon this pétition an order to show cause why the in- 
junction should not issue was granted, with a temporary restraining 
order against the holders of the proxies using them for anyother 
purpose at the meeting than to organize and adjourn the same. 

The eomplainant became a member of the respondent while it was 
doing business on a purely assessment plan under the name of the 
Mutual Reserve Fund Life Association. His contract of Insurance, 
dated March 20, 1884, was expressed in a policy which was to be 
(article 10) "governed by, subject to, and construed only according 
to the constitution and by-laws and régulations of said association 
and the law s of the state of New York. * * * " It was provided 
in the constitution and by-laws (article 12) that they might be amend- 
ed at any annual or spécial meeting called for the purpose by a two- 
thirds vote of the members présent in person or by proxy. January 
23, 1901, the by-laws were amended so as to subject assessment pol- 
icies to a lien for their équitable share of any deficiency of the re- 
serve required by the by-laws or by the policies to be determined by 
tlie actuary as an interest-bearing loan constituting a lien upon the 
policy, and also that the by-laws might be amended by a majority, 
instead of a two-thirds vote. The eomplainant allèges that this was 
done to enable the association to report itself as solvent to. the insur- 
ance department of the state of New York, either by- deducting the 
amount of thèse liens from its liabilities ;0r by crediting them as loans 
in its assets. 

April 17, 1902, the directors of the association reincorporated un- 
der chapter 690, p. 1930, Laws 1892, and amendments thereto, chang- 
ea its name to Mutual Reserve Life Insurance Company, and added 
to its business insurance on the level premium plan. January 23, 
1903, the by-laws were again amended to their présent form. The 
Suprême Court of the XJnited States in the case of Polk v. This Same 
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Défendant, 28 Sup. Ct. 65, 52 L. Ed. —, lias decided thât the rein- 
corpomtion under the changed name did not create a new corpora- 
tion and was not in violation of the contract rights o£ the policy hold- 
ers. The pétition states that F. À. Burnham, then président of the 
association, passed the first amendment to the by-laws imposing liens 
upon the policies by voting about 33,000 proxies given for a previous 
meeting and not good for the meeting at which they were voted. 
Référence was made to the report of the Armstrong législative in- 
vestigating committee, which was submitted by both parties to me, 
and shows that the proxies were good for ten years for any purpose, 
and were therefore properly voted. I am quite satisfied that thèse 
liens, which the complainant says amount to about $3,000,000, or, as 
the respondent admits, to about $700,000, are necessary to satisfy 
the Insurance department of the state of New York that the respond- 
ent is solvant. 

The respondent notified its members, who are about 50,000 in num- 
ber, scattered ail over this country, Canada, and foreign countries, 
that a meeting would be held in New York City December 10, 1907, 
to consider certain proposed amendments to the by-laws. The cir- 
Gular setting forth the proposed amendments and the existing by- 
laws, a letter of explanation from the président, who had lately corne 
into the company, and a blank proxy running to him and to two 
other persons representing the management, were mailed to mem- 
bers living in foreign countries November 15th, to members living 
within a radius of New York that could be reached within 24 hours 
December 2d, and to members living in other parts of the United 
States November 25, 1907. The amendments are long, complicated, 
technical and very difficult to be understood. The amendment spe- 
cially affecting the assessment above mentioned is to sections 2 and 3 
of article 7j and it authorizes the company's actuary to report be- 
tween December 15th and 30th in every year, beginning in 1907, the 
condition of the company in respect to assets and liabilities, and if 
his report shows a deficiency in the net value of the funds applicable 
to assessment policies in force the board of directors are required to 
assess the policies with their équitable share of the deficiency, to- 
gether with a margin for shrinkage not exceeding 121^ per cent., 
the assessment to be a lien and charge against the policies ; the first 
of such liens to cover any outstanding charges, liens, or deficiencies 
theretofore levied upon or accrued against the policies. The appar- 
ent purpose of this provision is to remove ail doubt as to the validity 
of the liens theretofore assessed, and I understand it to be admitted 
that liens to the amount of about $700,000 must be established to be 
carried as assets if the comf<any is to continue in business. 

I refer to the circular of the président, not because there was any 
obligation on his part to issue one, but because it is relied on as eX- 
plairiing to the policy holders the complicated situation of affairs. In 
it he called their attention very fully to features of the proposed amend- 
ments with référence to the method of collecting assessments in the 
future, but said nothing on the subject of thèse prior assessments, and 
1 am satisfied that an ordinary person, reading both documents, would 
not appreciate the importance of the amendment in respect to them. 
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The officers of the company certainly appreciated the situation of the 
holders of assessment policies; on this point, because August 31, 1907, 
the président reported to the board of directors : 

"That uncertainties hâve existed in the past and do exist at the présent 
time in the minds of some at least of the assessment policy holders of the 
Company as to the status of thelr policies is apparent to me from correspond- 
ance which bas been brought to my attention from time to time during the 
past three months. I regard it as of vital importance, not only as regards 
the question of fairness to individual policy holders, but as regards the 
Interests of the corporation as a whole, that thèse uncertainties shall be re- 
solved." 

Although this language was nsed with référence to a proposai to 
the assessment policy holders to transfer their insurance from the as- 
sessment to what is known as the level premium plan, it shows that the 
président felt the necessity of advising the members of the précise con- 
dition of their assessment poHcies in view of the uncertainty of many 
on the subject, and that was what he proposed should be done. But at 
the meeting of November 8, 1907, this resolution was rescinded and 
the course actually pursued of sending out the notice, letter of explana- 
tion, and proxy above ref erred to was substituted ; the président say- 
ing on this subject: 

"It will be noted, from a reading of the proposed amendments, that if they 
are adopted the carrying out of the provisions thereof will necessarily convey 
to policy holders full information as to the status of their policies, and vyill 
thus supersede and render unnecessary such spécial notice as was contem- 
plated by the resolution of August 21, 1907." 

Of course, the carrying out of the amendments, if adopted, would in- 
f orm the members ; but the information proposed in the August reso- 
lution would hâve given them timely information, in the light of which 
they could hâve acted upon the proposed amendments much more intel- 
ligently. There is no provision in the by-laws as to the notice to be 
given of a spécial meeting at which amendments to the by-laws are to 
be considered ; but section 3 of article 11 provides that notice of annual 
meetings shall be given by publication for three consécutive days at 
least five days prior thereto in two daily newspapers published in the 
city of New York, which was done. Section 209 of the insurance law 
(Laws 1892, p. 2013, c. 690) requires every mutual insurance company 
to cause amendments proposed to any by-law to be mailed to its mem- 
bers, so as to give them not less than five days' notice of the time and 
place where the same are to be considered. I think this amounts to 
a requirement to give members reasonable notice, and that, in view 
of the very complicated amendments proposed and the very insufficient 
explanation accompanying them, the five days' notice given in this case 
was not reasonable. 

At the meeting of December lOth the restraining order being in full 
force, nothing was left to be done but to organize and adjourn. No 
secretary was appointed, nor any tellers ; but each party has submitted 
a sténographie report of what occurred, which reports in sorrie respects 
differ. Confining my attention entirely to the report f urnished by the 
ofiicers of the company, I am compelled to say, without passing upon 
the truth of the charges made upon one side or the other, and allow- 
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ing for the natural beat which a prolongée! contest créâtes, thatthe 
treatment of the objecting members 'wasS; most high-handed. Assuming, 

without finding, that the meeting oi'&ecember lOth was properly or- 
ganized and adjourned, is the complainant entitled to rehef ? 

He has.filed a bill, on behalf of himself as a member and policy hold- 
er of the respondent, and of ah'othêrs in a similar situation, charging 
that the respondent bas fraudulently misappHed a fund collected as a 
reserve fund created out of assessments upon the holders of assess- 
ment pohcies for their own benefit ; has fraudulently charged liens 
against those policies to the amount of about 30 per cent, of their face 
value ; has fraudulently assessed the assessment policy holders for the 
purpose of màintaining a reserye required by law for the level premium 
insurance, in which they are not interçsted ; and, finally, that the officers 
heretofore ili control of the respondent at the time the bill was filed 
bave wasted and fraudulently misapplied the assets, so that the re- 
spondent is insolvent. Concçdjng that, since the décision of the United 
States Suprême Court in the Polk Case, the Mutual Reserve Fund Life 
Association ànd the Mutual Reserve Life Insurance Company are the 
same corporation, ànd that the contract rights of the assessment policy 
holders were not invalidated by thé réincorporation ; and conceding, ah 
so, for the purposes of argument, respondent's contention that the com- 
plainant has no standing to ask thè court to wind up the business of the 
respondent, even if insolvent — still I think there is enough left in the 
structure of the bill to give this court équitable jurisdiction of the com- 
plainant's prayer for an accouhting and for the cancellation of the liens 
and the ascertainment of the amounts of the assessment policies, if he 
can make good the charges in the bill. 

The restraining order heretofore grarited is continued until an order 
be prepared and entered requiring' respondent to mail to its members 
at least 30 days before the date of an adjourned meeting a notice that 
thè meeting called for December lOth has been adjourned to the date 
fixed as af oresaid, because the notice originally given was in the opin- 
ion of the court, too short to afford an opportunity for sufficient dé- 
libération, especially with référence to the amendment of sections 2 and' 
3 of article 7 of the by-laws with référence to liens theretofore imposed 
upon the assessment policies. 



NEWCOaiB et al. v. BURBANK et al. 
(Circuit Court, S. D. New York. December 10, 1907.) 

DiSCOVEKT— BOOKS AND PAPEKS— INSPECTION— PhOTOQEAPHIC CopIES. 

Rev. st. § 721 [U. S. Comp. St 1901, p. 5831, provides that the courts 
of the United State,s In actions at law may require production of writ- 
Ings oontaining évidence pertinent to the issue in cases and uuder cir- 
cumstances where they may be çompelled to produce the same by the or- 
dlnary châneerjf rules. Held, that where plaintiffs sued on a document 
alleged to hâve been signed by défendants' décèdent, which défendants 
elaimed was a forgery, and défendants alieged that plaintiflfs had in their 
possession letters purporting to bave been signed by deceased, written 
in tbe same handvcriting as the document sued on, Ip which référence 
was made thereto, défendants were entitled to an order under such sec- 
tion requjring plaintiffs to produce suéh letters for défendants' inspectiou 
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and to permit photographie copies to be made thereof under proper r6- 
strictlons. 
[Ed. Note. — For cases in point, see Cent. Dig. vol. 16, Discovery, § 118.] 

Hawkins & Delafield, for the motion. 
Dailey & Williams, opposed. 

-WARD, Circuit Judge. The plaintiffs, as executors of Mary New- 
comb, deceased, hâve sued the défendants, as executors of Ambrose B. 
Burbank, deceased, upon a document whereby Burbank gave Newcomb 
securities of the value of $100,000. This document has been examined 
by experts employed by the défendant, who state that it is a forgery. 
The défendant allèges that the plaintiffs hâve in their possession eight 
letters, purporting to be signed by Burbank, written in the same hand- 
writing as the documents sued upon, in which référence is made to that 
document, or to the gift, or to the bonds ; and he appUes for an order. 
under section 724, Rev. St. U. S- [U. S. Comp. St. 1901, p. 583], upon 
the plaintiffs to permit an inspection and the taking of photographie 
copies of thèse letters. 

The plaintiffs do not deny that they hâve the letters, or that they are 
in the same handwriting as the document sued upon. If forgedj their 
existence certainly will aid the défense, and the défendant is entitled 
to such discovery as chancery practice will permit. Three of the letters 
hâve already been examined by experts on behalf of the défendant. At 
the argument I was inclined to think that the court had no power to 
compel the plaintiffs to permit the letters to be photographed ; but 
section 7M is and should be liberally construed. It says nothing about 
permitting copies of the papers produced tp be made; but that is al- 
ways allowed. Photographing is a form of copying, and the only form 
which will reproduce erasures or altérations, or, as in this case, will 
furnish a fac simile of the handwriting that may be compared with 
writings known to be genuine. Therefore I \vill grant the motion as 
to the letters dated December 10, 1897, May 2, 1899, Septembçr 15, 
1900, June 27, 1901, and December 31, 1902, which hâve not been ex- 
amined by experts on behalf of the défendant 

The order must be in such terms as will make it certain that the let- 
ters will not be injured or the possession of the plaintiffs disturbed : 
and, if the parties cannot agrée on thèse points, they will be settled by 
the court on notice. 



NBWOOMB et al. v. BURBANK et al. 
(Circuit Court, S. D. New York. March 24, 1908.) 

1. Wkit of Erkor— Final Judgment — Vacation of Judgment. 

An order settiug aside a judgment and dismissing the complaînt Is a 
final order, to review which a vvrlt of error lies. 

2. Same— CiHCUiT C-oubt or Appeals— Jubisdiction— Maïtebs of Discketion. 

The Circuit Court of Api>eals has no power to review matters of dis- 
crétion. '''[ ■ 

[tZCi. Note.— For cases in point, see Cent. Dig. vol. 3, Appeal and Er- 
ror, § 3811. 

Jurisdiction of Circuit Court of Appeals In gênerai, see notés to Lau 
Ow Bew V. United States, 1 C. C. A. 6; United -States Freehold Land & 
Emigration Co. v. Gallegos, 32 C. C. A. 475.] 
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8. JupeMENT— Oedees^Vacation. 

Where an order was entered by the trial Judge settlng aslde a judg- 
ment aud disujlssjpg tUe. complaint, an application to vacate such order 
should be made to the judge wiio made the original order. 

Hawkins & Delafield, for the motion. 
Dailey & Williams, opposed. 

WARD, Circuit Judge. This is a motion to vacate an order of the 
trial judge dismissing the complaint and setting aside the judgment 
entered thereon. 

Although the judgment is a final one, to which a writ of error lies, 
the plaintiffs can get no relief thereby, because the Circuit Court of 
Appeals, unlike the Appellate Division of the Suprême Court of New 
York, has no power to review matters of discrétion. The application 
involves, not merely the opening of a default, but the setting aside of 
an order deliberately made by another judge of this court, with a 
knowledge of ail the facts, and resulting in a final judgment. It is 
certainly not in the course of orderly procédure for me to do this, even 
if I hâve the power. 

The plaintiffs' remedy will be to apply to the judge who made the 
order, or to revive the action brought by their testatrix in the Suprême 
Court of the state of New York, or to bring a new action. 



THE FLUSHING. 
(IMstriet Court, E. D. New Tork. February 8, 1908.) 

TOWAOE— LOSS DP TOW— IiIABlLITY OF TUO. 

Mbelant engagea respondent tug to tow a seow from New Tork to 
Larchmont Harbor, Long Island, where her cargo of dlrt was to be de- 
Uvered to a dredge. The scow was taken in tow about noon, but did not 
reaeh the harbor untll after dark, and was then ancbored by the tug, 
whlch proceeded with another tow, and then to her anchorage. Durlng 
the night a hurricane arose, and the scow dragged her anchor and was 
wrecked on the shore. Llbelant alleged tljat the loss was due to the fault 
of the tug In not startlng with the tow earlier, In leaving her anchored 
outside the harbor In a dangerous place, and In f alllng to stand by or 
come to her assistance. The claimant clalm€>d, on the other hand, that 
the seow was left Inside the harbor at the place called for by the contraét 
and that the towage was flnished. Held, on conflictlng évidence, that the 
burden of proof restlng on llbelant was not sustained on elther ground ; 
It further appearlng that when the seow was left the weather was fine, 
and there were no Indications of a storm, and no warning of It had been 
glven by the Weather Department when the towage was begun, and that 
after the storm commenced the tug could not bave gone to the assistance 
of the scow. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 45, Towage, | 36.] 

In Admiralty. 

Foley & Martin, for libelant. 
James J.Macklin, for claimant. 

CHATFIELD, District Judge. The libelant has not sustained the 
burden of proof which rests upon her. Diametrically opposite state- 
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ments of the occurrence upon which the libel îs based are shown by 
the testimony produced. 

The libelant's story is that upon the 19th of December, 1905, one 
William V. O. DriscoU, an agent of the libelant, who was the owner 
of the scow Driscoll, made an arrangement with the owners of the 
steam tug Flushing to tow a load of cellar dirt from New York to 
Larchmont Harbor, to the dredge of one McSpirit, at a place called 
"The Hammocks," at the head of that harbor ; that upon the following 
day, about noon, the tug Flushing took in tow the scow, loaded with 
dirt, and, having started too late to reach the dredge before dark, the 
captain of the tugboat left the scow at anchor near the outer end of 
the Larchmont Breakwater, and practically in the open waters of Long 
Island Sound, while the Flushing took a barge fîUed with coal to 
Mamaroneck, some distance beyond ; that the captain of the Flushing 
promised the scowman at the time of leaving the scow at anchor to 
retum the following morning and take the scow to its place of destina- 
tion. The libelant f urther claims that the captain of the scow called the 
attention of the captain of the tug to a dark cloud in the southeast, and 
asked as to the safety of the anchorage through the night; that as- 
surances were given by the captain of the tug that the place of anchor- 
age was safe; and that at this time a moderate breeze was blowing 
from the southeast. About 11 o'clock the wind freshened into a vio- 
lent storm from the same direction, and the scowman worked until 5 
o'clock the next morning, when the scow, under the influence of the 
wind, which was still blowing, was carried upon some rocks, and then 
upon the shore, some quarter of a mile south of the Larchmont Club- 
house, but in the same indentation or cove upon which the clubhouse 
is located. The scow was wrecked, a portion of her cargo lost, and 
the libel has been filed for the damages resulting from what is claimed 
to be négligent towing, in that a start was not made at such an hour 
as to allow sufficient time to reach Larchmont Harbor before dark, 
that there was a failure to stand by the scow after anchoring, neglect 
in anchoring the scow in an unsafe place, in not maintaining a proper 
lookout for changes in the weather, and in not going to the aid of 
the scow when the storm arose. Testimony was further oftered to 
show, that upon the following morning a tug of the same fleet as the 
Flushing attempted to enter Larchmont Harbor, but was unable to or 
did not do so ; and it is claimed by the libelant that the entire trouble 
was caused by the désire on the part of the captain of the Flushing to 
take the barge which he had in tow to Mamaroneck, and that he eh- 
deavored to save the time and avoid the risk which would hâve been 
necessary in towing the scow Driscoll to a safe anchorage further in 
Larchmont Harbor. 

The claimant offers évidence to show that the original arrangement 
(some previous conversation having been had as to thèse several dredg- 
ing opérations between the owners of the scow and the owners of the 
tug) was to tow the scow of cellar dirt to the neighborhood of the 
dredging opérations in Larchmont Harbor, and that the instructions 
given to the captain of the tug were to take the scow to Larchmont 
Harbor, to a point where she could be kedged or warped into the 
position desired for delivering her load of dirt ; that the towing opéra- 
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tion began about 1 o'clock on December 30th ; that under the influence- 
of a flood tide the tug towed the scow, in company with a barge loaded 
with sewer pipe, up the East river, arriving at Larchmont Harbor in 
the neighborhood of 6 o'clock ; that the tug took the scow into Larch- 
mont Harbor some half or three-quarters of a mile, and left it at 
anchor in about 13 feet of water, it being then high tide, in the neigh- 
borhood of or opposite to Rock Island, as shown upon the government 
chart; that the tug then turned around, went out of the harbor, took 
the load of sewer pipe to Mamaroneck, and eventually arrived at the 
float where the Red Star tugs were accustomed to tie up for the night 
at City Island, on the opposite side of Long Island Sound, and some 
distance further west or back toward New York City ; that in the neigh- 
borhood of 11 o'clock upon the night of December 20th a hurricane 
or storm of unusual violence from the northeast descended, not only 
upon this portion of the Sound, but upon the entire région generally, 
and that from then on until the morning of the 21st the wind continued 
or increased in velocity and blew at such a rate that the Flushing was 
unable to proceed east in Long Island Sound, while a larger tug of 
the same company, attempting to proceed eastward, was compelled to 
tum back at the mouth of Larchmont Harbor. The captain of the 
Flushing further testifies that he made no attempt with the Flushing to 
return, that he had made no promise to the scowman to do so, and that 
he completed the towing of the Driscoll and left her at a point in 
Larchmont Harbor, which complied in every way with his instructions 
to tow the scow to the dredging opérations in that harbor. 

The gênerai storm from the northeast, with a high velocity of wind, 
is clearly shown by the records of the Weather observer of the United 
States fdr this région, and an added fact of significance is that the fall 
of the barometer did nqt précède, but was contemporaneous with, the 
storm itself. It is difficult tO believe the story of the captain of the 
Flushing upon ail points, inasmuch as he testifies that he did not know 
anything about Larchmont Harbor beyond the Yacht Clubhouse ; that 
it was dark, and that he could see no lights ; that he did not study 
the chart, had never heard of McSpirit's dredge, and did not know 
where it was located, nor see any of its lights, nor hear its whistle. 
To further add to the perplexity of the situation, the scowman testified 
that his scow drifted, under the influence of the wind blowing, in the 
same direction through ail its wanderings, and fînally brought up in a 
différent cove from that where it certaînly was found. The two points, 
where he locates the anchorage, and where he locates the scow as 
bringing up, are on a line running approximately southeast by north- 
west, and it will be remembered that he testified that this occurred un- 
der the influence of a southeast wind ; while the place indicated by the 
captain of the Flushing as the point of anchorage is almost directly 
northeast of the point where the scow was found upon the shore, and 
the captain of the Flushing and the witnesses on the part of the claim- 
ant ail testify that no wind blew from any direction except the hurri- 
cane from the northeast. 

This peculîar and apparent massing Of testimony according to in- 
consistent théories necessarily indicates the influence (probably uncon- 
scious) upon the recollection of the witnesses of a study of the chart 
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and a discussion of what happened. It is unnecessary to more than 
State the proposition that a tug is bound to know the channels, the 
depth of water, the risks which she undertakes ; that she is under ob- 
ligation to use skill, caution, and attention to her duties ; and that she 
is responsible for the care of the boat which she is towing until the 
destination is reached, in so far as that care is dépendent upon the skill, 
knowledge, and attention with which she and her officers perform their 
work. Thèse various duties and responsibilities are set f orth at length 
in the case of Thompson v. Winslow (D. C.) 128 Fed. 73, as shown by 
the numerous cases therein cited. It is with a full appréciation of the 
duty resting upon a tug undertaking such a towing cqntract that the 
conflict in the évidence in this case has been considered. Numerous 
inconsistencies, and either impossible or extravagant statements of the 
witnesses on both sides, lead the court to the conclusion that the story 
of neither is correct in its entirety ; and it has been necessary, there- 
fore, to work out what must bave happened upon the night of Decem- 
ber 30th before passing upon the responsibility of the claimant for the 
injuries which resulted to the DriscoU at that time. 

Some items of the testimony must be taken up in détail, in addition 
to those already referred to ; and, first, the testimony of Hendrickson, 
the scowman, to the efïect that he was a mile or three-quarters of a 
mile from the nearest land, which would put him well out in the Sound 
and at least half a mile beyond the end of the breakwater ; that the tug 
went right out into the Sound, and not back upon her course ; that he 
saw no red light, although he places the point of anchorage, on the 
chart, within 400 or 500 feet of the end of the breakwater, where the 
red light was maintained by the government ; and that the wind, which 
was then blowing straight down the Sound, was from the southeast di- 
rection (the course of the shore there is in reality nearly northeast and 
Southwest) — ail indicating uncertainty in a matter which, as he him- 
self says, occurred in the dark, and when he could see nothing except 
his anchor chain, which, of course, led directly into the wind, even 
if the wind shifted in its direction. Further, his testimony that he did 
not see the red light at the end of the breakwater, but did see a white 
light or small lantern placed either upon Rock Island or a stake still 
further up the bay, would indicate that the place of anchorage was much 
inside of where he loeates it upon the chart. McSpirit, the owner of 
the dredge, tells about the lights of the tug, which he saw half a mile 
to a mile out from the dredge. The outer end of the breakwater is 
exactly one mile from the dredge, and he testifies that the lights of the 
tug were at a point inside of the breakwater. But he further testified 
that the tug was some mile and a half away when he heard it whistling. 
This would make the, tug come in over half a mile before it reached 
the poipt where he saw its lights ; and yet both Hendrickson, the scow- 
man, and the captain of the tug, agrée that the whistles were blown 
at the time of anchoring, the captain of the tug testifying that they 
wer.e blown as a signal to cast off the lines. McSpirit testifies that the 
red light was upon the end of the breakwater, and Rinklin, his fore- 
man, testifies that he could not see the boats, but loeates ( some distance 
from the outer end of the breakwater, and near a shoal called the 
"Hen and Chickens," exactly one mile from the dredge) the place 
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where the scow was when at anchor; he again agreeing with McSpirit 
that the tug was from li/4 miles to II/2 miles away at the time of 
whistling. Rinklin, however, remembers that the wind throughout 
the entire period was from the direction of Mamaroneck, and from the 
northeast. The weather was also then clear and iàne. The witness 
Chase testifies that he and another man went eut in a rowboat a dis- 
tance of 1% miks and found the scow outside of the breakwater, and 
that he was gone 1% hours ; while Brown, another witness from the 
dredge, places the boats at a distance of 2 miles from the dredge, or 
at least a mile ont in the Sound beyond the extrême outer edge of the 
breakwater. According to the witness Horton, flood tide at this point 
runs West past the breakwater and does not run up into Larchmont 
Harbor. He was of the opinion that there was not much différence 
between slack water and ebb and flood tide in Larchmont Harbor. 

According to the chart put in évidence, the average height of high 
water at New Rochelle, which is not far from the point in ques- 
tion, is 7.6 feet; and it may be remarked in passing that the large 
expanse of mud flats shown in Larchmont Harbor, under an average 
depth of 2 and 3 feet at low water, makes it almost impossible to 
agrée with Mr. Horton that there is little flood and ebb tide in and 
out of Larchmont Harbor. It would seem to be a necessary infer- 
encè that, if the scow Driscoll reached Larchmont Harbor at high 
water in the neighborhood of 6 o'clock upon the evening of Decem- 
ber 20th, and that the strong wind or storm came in the neighbor- 
hood of 11 o'clock, the heavily loaded scow would not hâve been 
likely to go adrift from the point where Capt. Howell locates her 
on the chart in 2 feet of water at low tide. On the other hànd, the 
rising tide from midnight until 6 o'clock the following moming, when 
the scow landed upon the rocks, must certainly hâve had a considér- 
able efïect upon a deeply loaded scow dragging at an anchor, almost 
sufficient in weight to hold her against a storm. The engineer of the 
tug testifies that he saw the red light at the end of the breakwater 
and that the tug proceeded some 30 minutes after that before dropping 
the scow. Thèse various inconsistent bits of testimony lead to the 
conclusion that the tug left New York so as to take advantage of 
the flood tide to Throgg's Neck, where the tides riieet, with the idea 
that, if that point could be reached at abouti the turn of the tide, 
the ebb tide would then be' utilized from that point to the Larch- 
mont Breakwater, and subsequently to Mamaroneck, with the load of 
sewer pipe ; that the tide did not turn before the tug reached Larch- 
mont Harbor, and that thereby time was lost, so that in the dark the 
exact locality of the dredging opérations could not be ascertained; 
that the scow was left at anchor somewhere between a line drawn 
from Long Beach Point to Umbrella Point and Rock Island, the scow 
having been left in about 12 feet of water, and the tug drawing at 
that time 8% feet; that the tug then left the scow, no sufficient in- 
dications, ofbad weather having been observed, and none of the gov- 
ernment bulletins or signais having been encountered or observable 
during the trip up the East river and through the Sound, inas- 
much as thèse signais were not displayed until after 4 p. m. ; that 
the scow would hâve been entirely safe, and no harm hâve come 
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to her, except for the extraordinary storm which broke in the neigh- 
borhood of 11 o'clock that night; and that subsequently to the de- 
scent of this hurricane from the northeast the scow drifted, under the 
combined influence of this wind and of the flood tide, and ultimately 
struck the rock called "North Ledge," and then drove on the shore. 

This leaves the sole remaining question one as to the responsibility 
of the tug from the standpoint of having started so late that she was 
unable to do what might hâve prevented the accident, or from not 
standing by or returning to the scow after danger developed. The 
cases of Cokeley v. The Snap (D. C.) 24 Fed. 504, and Philadelphia 
& R. K Co. V. New England Transp. Co. (D. C.) 24 Fed. 505, plain- 
ly set forth the responsibihty under such circumstances, where rea- 
sonable care and prudence required the tugboat to stand by a'tow at 
anchor, or to seek refuge from an impending storm; while in the 
case of Brown v. Comell Steamboat Co., 121 Fed. 682, 58 C. C. A. 
430, no négligence was imputed to a tugboat leaving its tow in a 
usual and safe place, the danger being caused by a storm of ex- 
ceptional severity, and under such circumstances that the tugboat 
could not return, after the breaking of the storm, to render assistance 
to its tow. The latter case also ànnounces the doctrine that the tug- 
boat is not responsible for the size of the anchor of the scow ; but that 
that is a matter for the scow alone. 

It does not seem that négligence can be imputed from any delay 
in the time of starting in the case at bar. The slight miscalculation as 
to the duration of the flood tide may hâve delayed the progress of 
the boats. But, if the court is correct in its finding as to the facts, 
this delay did not prevent the tow from being left sufficiently far 
enough up in Larchmont Harbor to be in a reasonably safe place, and 
the place of anchorage was in such a location that the captain of 
the tug cannot be held négligent for anticipating that from the weath- 
er conditions then observable the scow might reasonably be expected 
to safely ride through the night. The case, therefore, seems to fall 
under the doctrine of Brown v. Comell Steamboat Co., supra, rather 
than of Cokeley v. The Snap, supra ; and while the peculiar condition 
of the testimony has made it necessary to go further than to exam- 
ine the question whether the libelant sustained his burden of proof, 
and while the court has endeavored to détermine what the facts were, 
in order to find if négligence was shown, yet the décision must be 
placed upon the ground that the libelant has failed to prove, by a pré- 
pondérance of crédible testimony, that the scow was left at anchor in 
such a position as to show négligence on the part of the tug in so do- 
ing, or that négligence in towing had occurred prior to that time. 

The libel will be dismissed. 
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Ex parte CHADWICK:. 

(Circuit Court, N. D. California. February 13, 190a) 

No. 14,607. 

1. Habgas Coepus— Fedekal Couets— Review or State Coubt's Judoment. 

The United States Circuit Court will not, on application for a writ of 
habeas corpus, review a judgment of a state court oonvicting one of crime 
on an objection that the judgment Is vold and that bis détention tbereun- 
der Is a deprlvatlon of llberty wlthout due process of law. In violation of 
the fédéral lavrs and Constitution, the judgment baving been afflrmed by 
the State appellate court, where tlie reifiedy by wrlt of error from the 
United States Suprême Court to review the judgment of the state court 
bas not been exhausted. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 25, Habeas Corpus, §§ 
88-45. 

Jurlsdlction of fédéral courts in habeas corpus proceedlngs, see note to 
In re Huse, 25 O. C. A. 4.] 

2. OouETS— Wbit of Ekbob péom Fedebal Suprême Coubt— Application— To 

Whom Made. 

Under Rev. St. U. S. § 999 [U. S. Comp. St 1901, p. 712], provldlng that, 
when a writ of error Is Issued by the United States Suprême Court to a 
state court, the citation shàll be slgned by the Chief Justice, etc., of such 
court, renderlng the judgment complaincd of, or by a justice of the United 
States Suprême Court, etc., one's remedy to review a state court judg- 
ment in the United States Suprême Court Is not exhausted by a refusai 
of bis application to a justice of the state court for a writ of error from 
the United States Suprême Court; but, on such refusai, application must 
be made to a justice of the latter court before the remedy la exhausted. 

William Hoflf Cook, Asst, Dist. Attj'., for city and county of San 
Francisco. 
Frank J. Murphy, for petitioner. 

VAN FLEET, District Judge. This is an application by the peti- 
tioner for the writ of habeas corpus to discharge him from the cus- 
tody of the state authorities, by whom he is held in confinement under 
a judgment of the superior court of the city and county of San Fran- 
cisco convicting him of a felony and adjudging him to suffer imprison- 
mcnt in the state prison. In the view I take, it will be unnecessary 
to recite the facts set forth in the; pétition further than to state that, 
basing his claim upon certain alleged defects in the proceedings of 
the state court, the petitioner's contention is that the judgment is void, 
as in excess of the, jurisdiction of the court, and that his détention 
thereunder is in violation of the Constitution and laws of the United 
States, as involving a deprivation of his liberty without due process of 
law. Having taken an appeal upon this ground to the appellate court 
of the state, where the judgment was affirmed, and thereafter made 
application to the presiding justice of the last-named court for a writ 
Df error from the Suprême Court of the United States, which was 
refused, he makes this application. 

Without inquiring into the merits of the question raised by the 
petitioner as to the validity of the judgment complained of, I am con- 
strained to hold, under the principles announced in Ex parte Collins 
(C. C.) 154 Fed. 980, that upon the facts stated the petitioner's ap- 
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propriate remedy is by writ of error from the Suprême Court of the 
United States to review the judgment of the state court, and that he 
must be referred to that remedy. See, also, In re Frederich, 149 U. S. 
77, 13 Sup. Ct. 793, 37 L. Ed. 653. It very clearly appears, from 
the doctrine of the case last cited and those referred to therein, that 
it may now be regarded as the settled policy of the fédéral courts 
not to interfère by habeas corpus with the prosecution of criminal of- 
fenses in the state courts in any instance — other than certain recognized 
exceptions, of which this case is not one — where the remedy by writ 
of error may be invoked ; and having regard to the more or less in- 
tricate, and at times somewhat délicate, questions of jurisdiction aris- 
ing between the states and the United States, growing out of the dual 
System of government provided for in the Constitution, the gênerai 
soundness of the considérations underlying this policy may not well be 
questioned. It is not a question of power that actuates this attitude 
on the part of the fédéral courts, but a rule of comity, the reasons for 
which are aptly stated in the case of Frederich, above cited, where, 
after referring approvingly to the leading case of Ex parte Royall, 
117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868, in which it was held that 
the Circuit Court has the discrétion in cases like the one at bar, instead 
of granting the writ of habeas corpus, to require a petitioner to pur- 
sue his alternative remedy by writ of error, it is said: 

"In the récent case of In re Wood, 140 U. S. 278, 290, 11 Sup. Ct 738, 3ô 
L. Ed. 505, after reafSrming the raie laid down in Ex parte Royall, the court 
added: 'After the final disposition of the case by the highest court of the 
state, the Circuit Court, In its discrétion, may put the party who has been 
denied a right, privilège, or Immunity clalmed under the Constitution or laws 
of the United States to hls writ of error from this court, rather than In- 
terfère by writ of habeas corpus.' We adhère to the vlews expressed In 
that case. It Is certainly the better praetice, In cases of this kiud, to put 
the prlsoner to his remedy by writ of error from this court, under section 700 
of the Revised Statutes [U. S. Oomp. St. 1901, p. 575], than to award hlm a 
writ of habeas corpus ; for, under proceedlngs by writ of error, the validlty of 
the judgment against hlm can be càlled In question, and the fédéral court 
left in a position to correct the wrong, If any, done the petitioner, and at the 
same time leave the state authorltles In a position to deal with hlm there- 
after, wlthin the llmits oï proper authority, instead of discharglng him by 
habeas corpus proceedings, and thereby deprlvlng 'the state of the opportunity 
of assertlng further jurisdiction over hls person In respect to the crime with 
which he Is chargea." 

Thèse principles are peculiarly applicable to the case of the peti- 
tioner hère. It is not contended that the superior court was without 
original jurisdiction in the case ; but the claim is that in the course 
pursued it exceeded its jurisdiction and thereby rendered a void judg- 
ment. It is therefore obvious that if, upon a writ of error, the Su- 
prême Court should sustain the petitioner's contention, it would be 
within the power of the court to remand the cause to the state court 
with such appropriate direction as would enable it to proceed, and in 
a way to avoid a further .transgression of petitioner's rights; whereas, 
were this court required to discharge the petitioner upon habeas corpus, 
that opportunity would be entirely swept away. 

Petitioner has evidently proceeded upon the theory that, having ap- 
plied to the presiding justice of the state appellate court and been there 
159 F.— 37 
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refused the wrît of error, he has donc ail that he is called upoîi to dà 
in pursuit of that remedy, and that that fâct takes the case out pf the 
rule of Ex parte Collins, supra, where the application for habeas cor- 
pus was made after the writ of error had been allowed. But a glançe 
at the statute providing for the granting of the writ will show that 
in this view petitioner is in error. Section 999, Rev. St. [U. S. Cômp. 
St. 1901, p. 712], provides that, when the writ "is issued by the Su- 
prême Court to a state court, the citation shall be signed by the Chief 
Justice, or judge, or chancellor, of such court, rendering the judgment 
or passing the decree complained of, or by a justice of the Suprême 
Court of the United States," etc. In order, therefore, to show such 
compliance with the statute as to exhaust his remèdy thereunder, it 
must appear that application has been made to the différent function- 
aries or tribunals authorized therein to grant the writ. It does not 
appear that any such application has been made in this case to the Su- 
prême Court of the United States, or any justice thereof, and in this 
respect, therefore, the remedy remains. The rule of convenience sug- 
gested by the late Judge Sawyer in In re Ah Jow (C. C.) 29 Fed. 181, 
finds no sanction in, but is distinctly at variance with, the principles of 
In re Frederich and the cases there discussed ; nor, under existing 
facilities, is there much, if any, greater hardship involved in making 
an application to the Suprême Court than in making one hère. 

For the reasons stated, the application for the writ must be denied, 
and the pétition dismissed; and it is so ordered. 
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NEW YORK & CUBA MAIL S. S. 00. v. DE BUIÏR. 

(District Ourt, S. D. New York. February 28, 1908.) 

Collision— Steamship and Base Meeting in Fog— Violation of Rtjles. 

A collision off the New Jersey coast at night In a dense fog between, a 
steamshlp south-bound and a meeting bark held due solely to the fault 
o( the steamshlp ; the évidence showlng that she was golng at an exces- 
sive speed, not less than elght knots an hour, and that on hearlng the fog- 
hom of the bark on her starboard bow, instead of stopplng and navlgat- 
Ing with caution, as required by article 16 of the International Rules [D. 
S. Comp. St 1901, p. 2869], her master, mlsunderstanding the number of 
blasts, ported the helm and proceeded Wlthout réduction of speed across 
the coursé of the bark, whlch was salUng free at a speed of about four 
knots and glvlng three blasts of her foghorn, properly indicating her 
course, which was not changed. 

[Ed. Note. — ^For cases In point, see Ctent. Dlg. vol. 10, GolUsion, §§ 43, 51. 

Collision rùles, speed of steamers In fog, see note to The Niagara, 28 
a O. A. 532.] 

In Admiralty. Suit and cross-libel for collision, 

Convers & Kirlin (J. Parker Kirlin, of counsel), for the Charles 
Loring. 

Wing, Putnam & Burlingham (Harrington Putnam, of counsel), for 
the Seneca. 
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HOLT, District Judge. Thèse are a libel and cross-lîbel filed to re- 
cover damages growing out of a collision between the bark Charles 
lyoring and the steamship Seneca, three or four miles oflf the New- 
Jersey coast, opposite Seagirt, on February 3, 1907, about 5:50 p. m., 
during a thick fog. At the time of the collision the bark Charles 
Loring vvas bound up the coast, on a voyage from Savannah to New 
York. She was steering a course north by east half east, and was run- 
ning free, with the wind light from the southwest. A fog set in thick 
about 4 :45 p. m. The Loring thereupon shortened sail, and thereafter 
was making three or four knots an hour. From the time the fog set 
in until the collision a mechanical foghorn on the bark sounded a 
signal of three blasts, indicating that she was sailing with the wind 
abaft the beam, at regular intervais of less than a minute. While pro- 
ceeding in this manner, a whistle was heard, and at nearly the same 
time the masthead and green lights of a steamer, which proved to be 
the Seneca, were seen bearing on the starboard bow of the bark. After 
a short interval the steamer opened up her red light, and lieaded in on 
a turning course across the bark's bow. She continued swinging under 
a port helm, and soon shut out her green light, and while swinging 
across the course of the bark the collision occurred. The stem of the 
steamer passed the bark; but her bow collided with the bark's jib- 
boom, carrying away the jibboom, bowsprit, and stem, crushing in the 
bow, and doing such damage that the bark filled shortly after the col- 
lision. Her crew were rescued by boats from the Seneca, and the 
resuit of the collision was that the bark, cargo, and crew's effects were 
a total loss. The man at the wheel, the captain, and ail the witnesses 
on the bark testify that she never changed her course until the colli- 
sion, and that the three-blast fog signal was continuously sounded 
until the collision. 

The évidence on the part of the Seneca shows, in substance, that the 
Seneca was bound from New York to Newport News. She had left 
New York that afternoon, had passed the Scotland Lightship at 4:36, 
and from that point was steering south % west. She went at full 
speed, which was about 13 knots an hour, until 5 :40 p. m., when she 
met the fog. Her speed was then reduced from 60 to 46 révolutions 
of her engines a minute. This réduction left her speed at least 8 knots 
an hour, and probably more, and this speed was maintained until the 
collision. Shortly after the réduction of speed, the men on the Seneca 
heard the whistle of a tug with a tow on the starboard bow, which 
passed them, bound north ; the tug and the steamer exchanging very 
fréquent signais. About the time this tug and tow got abeam of the 
steamer, the lookout heard what he understood to be one blast of a 
foghorn on the steamer's starboard bow. Varions other persons on the 
Seneca claim to hâve heard the same one blast. But the chief officer 
testifies that he heard two blasts. Rule 15 [U. S. Comp. St. 1901, p. 
3868] prescribes that a sailing vessel under way in fog shall sound, 
when on the starboard tack, one blast ; when on the port tack, two 
blasts ; and when with the wind a:baft the beam, three blasts. The 
master of the Seneca, assuming, from hearing one blast of the horn, 
that it came from a vessel on the starboard tack, heading southeast, 
xmmediately ordered the steamer's helm to be put hard aport, and this 
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was donc, causing the steamer to swing rapidly to starboard. The wît- 
nesses on the steamer testify that shortly after they heard two blasts 
of a foghorn off the port bow, but the Seneca's answer states that the 
second signal heard from the bark was a three-blast signal. Soon 
after the horn had been heard a second time, the Loring was seen 
through the fog, on the Seneca's port bow. As soon as the second of- 
ficer on the bridge saw the bark, he reported to the captain that the 
vessel was not heading ofifshore, and he had better starboard. The 
captain replied that he had the wheel hard aport, and that there was no 
time to starboard. He immediately gave orders to stop and back the 
engines full speed, but almost immediately the collision occurred. 

I think the Seneca was clearly at fault in the foUowing respects : (1) 
The gênerai rule applies that a steam vessel is presumptively at fault 
for a collision with a sailing vessel, under rule 20 of the International 
Rules [U. S. Comp. St. 1901, p. 2870]. (2) The Seneca was going at 
an excessive speed in a fog, in violation of rule 16. (3) She also vio- 
lated rule 16, because, hearing, apparently forward of her beam, the 
fog signal of a vessel, the position of which was not ascertained, she 
did not stop her engines and navigate with caution until danger of 
collision was over. 

I do not think that the Loring was at fault. It is claimed that she 
changed her course ; but, in my opinion, the évidence preponderates 
that she did not. It is claimed that her lights were not properly placed ; 
but the évidence shows that they were placed where they had always 
been carried on the Loring, and where lights on barks are usually car- 
ried, and I think they were in a proper place. It is claimed that the 
foghorn was not sounded from a proper position on the bark ; but the 
évidence, in my opinion, does not support this contention. It is claimed 
that the bark did not hâve a proper lookout. The évidence shows, in 
my opinion, that she did not hâve a proper lookout ; but it also shows 
that the absence of a lookout had nothing to do with the collision. The 
steamer was sighted by several men as soon as she could be seen, and, 
when sighted, her lights bore green to green. If the steamer had held 
her course, there would hâve been no collision. The collision was 
clearly due to the fact that the master of the Seneca, hearing what he 
supposed was one blast of a foghorn, assumed that the bark was sailing 
southeast on a starboard tack, and that by porting he would pass 
under her stern, when in fact she was sounding a three-blast signal, 
indicating that she was sailing before the wind. Having heard a fog- 
horn, a point ofï his starboard bow, the master of the Seneca should 
hâve stopped his engines and navigated with caution until danger of col- 
lision was over, instead of porting without reducing his speed at ail. 

The fact that so many of the witnesses from the Seneca testify that 
the second signal heard on board the Seneca was one of two blasts is 
significant. There is no doubt that the signal given on the Loring was 
a three-blast signal. AU the witnesses on the Loring so testify. She 
was sailing before the wind in a fog. The rule required her to give 
three-blast signais. It is inconceivable that, if she was giving signais 
at ail, she should not, for her own protection, hâve given the signal 
required by the rules. The answer admits that the second signal heard 
was a three-blast signal, and yet ail the witnesses on the Seneca testify 
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that what they heard was a two-blast signal. Ail admit that they heard 
a signal ; but, if they heard any signal at ail, how could so many make 
the same mistake ? The entries in the Seneca's log are also significant. 
The statute requires that, in every case of collision, the master shall 
immediately cause a statement thereof, and of the circumstances under 
which the same occurred, to be entered in the officiai logbook. The en- 
try in the Seneca's log, in référence to this collision, is as follows : 

"5 :40 p. m. Shut in foggy ; slowed to % speed ; f resh S. S. W. wind. 

5 :49. Heard a f og horn. Stopped and backed full speed. 

5:51. Collided with bark Charles Loring bound north ; the bark striklng 
the Seneca on port bow about 60 feet from stem above tbe water line. 

5:55 p. m. Lowered lifeboat No. 2 with second officer and four men, and 
rescued the bark's crew. 

7 :35 p. m. Boat arrived with bark's crew. 

7 :40 p. m. Started ahead slow. Weather foggy. Fresh S. W. wind." 

Such an entry, so meager, so evasive, so destitute of any statement of 
the real circumstances under which the collision occurred, not only is 
a clear violation of the duty imposed on the master by the statute, but 
it affords strong grounds for the inference that the master, when he 
made it, knew that the Seneca was at fault. 

My conclusion is that there should be a decree for the libelants in 
the suit against the Seneca, with a référence to ascertain the amount 
of damage, and that the cross-libel against the Loring should be dis- 
missed. 



THE HBNDRICK HUDSON (two cases). 
(District Court, S. D. New York. February 28, 1008.) 

1. Shippino— LiABiLiTT or Vessei. roE Oausino Dangebous Swell — Injurt 

TO Smalleb Vessels. 

There is no distinction between harbor and river navigation In re- 
spect to the llability of a large vessei for causing dangerous swells by 
which other lawful and properly handied vessels are Injured; nor Is it 
any défense against such liablllty that the larger vessei was proceeding 
on her ordinary course and at her customary speed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 345. 

Liabilîties of vessels for Injuries caused by création of swells, see note 
to Tbe Asbury Park, 78 C. O. A. 3.] 

2. Saue. 

Whlle a canal boat was lying at a dock at a narrow and deep place 
on the Hudson river loading with ore, the large steamer Hudson, run- 
ning between New York and Albany, passed at a speed of about 18 
miles an hour, causing such heavy swells as to dash the canal boat against 
the pler with such force as to cause a leak. She was then removed to 
a bulkhead, where she was improperly and insuffleiently fastened and 
left without attention, and during the night she fllled and sank on the 
shelving bottom near the edge of the deep channel. When the Hudson 
passed on the next day, her swell caused the canal boat to break her lines 
and slide ofC Into the deep water, and she became a total loss. Another 
boat, properly moored near by, was not Injured. Attempts were made 
to signal the Hudson as she approached; but they were ineffectuai, and 
not seen. Held, that she was liable for the injury caused on the flrst 
day, which was the direct resuit of the swell, when the canal boat was in 
a proper place and properly cared for, but that she was not the proxl- 
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mate cause of the slnklng of the boat on the next day, whlch was due 
to the négligence and Inattention of those In charge, and was not llable 
for the loss of the boat or her cargo. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Shipping, § 345.] 

In Admiralty. 

J. J. Macklin and La Roy S. Gove, for M. K. Neville. 
Wray & Callaghan, for Hudson Iron Co. 

Wm. M. K. Olcott and Harrington Putnam, for the Hendrick Hud- 
son. 

HOUGH, District Judge. On August 29, 1907, Neville's canal boat 
Cosgrove was lying about three-quarters loaded with iron ore at Ft. 
Montgomery dock on the Hudson river. The river at this point is nar- 
row and very deep, and the Hudson passes daily on her trips between 
Albany and New York, ordinarily maintaining, while so passing, a 
speed of about 18 miles an hour. When bound for New York on the 
aftemoon of the day mentioned, her displacement waves created such 
swells and suction at the dock where the Cosgrove lay as to dash her 
against the same and cause her to leak. No planks were broken ; but 
at least one was started, and she was considerably shaken. Being about 
18 years old, and having her log sides strengthened with king-posts, 
she probably leaked more easily than a newer vessel would hâve donc. 
After the Hudson passed some 10 tons more cargo were laden on the 
Cosgrove, when it was ascertained that she was making water so 
rapidly that the hand pumps available could not keep her clear. She 
was thereupon removed from the dock, taken some distance down 
stream, and fastened to a bulkhead. When so fastened her stern was 
distant some 8 feet from shore, and her bow angled out into the river. 
She had three Unes out, one at the stern, one near the stern, and 
one at the bow. The bowline led aft, an improper arrangement, and 
the whole scheme of mooring was careless and inefficient. During the 
night the Cosgrove was not pumped, and nearly fiUed with water, and 
by thejiext moming between 11 and 13 o'cloclc was hard aground, on 
an underwater shelf of land, and near water approximately 100 feet 
deep. Shortly before noon of August 30th the Hudson passed on her 
return trip to Albany, again created swells, and as the resuit of the suc- 
tion caused thereby the bow of the Cosgrove tended to go further out 
in the river. She snapped her bowline, and slid ofï toward deep wa- 
ter. The water in her then surged forward toward the bow, and put 
such strain upon the remaining Unes that they immediately parted, so 
that the Cosgrove and her cargo slipped off the shelf aforesaid, and 
sank in water so deep that both huU and cargo are a total loss. 

It is said that both on the 29th and 30th the approaching Hudson 
was warned by the waving of a red handkerchief to slacken speed. 
At this point the large steamers keep near the opposite bank of the 
river, and therefore pass at such à distance that the signal sworn to 
was not seen, and was in my opinion wholly ineffective and insufficient. 
There can be no doubt that the in jury of the 39th was directly caused 
by the swells of the Hudson ; but it is urged that The Daniel Drew, 13 
Blatchf. 523, Fed. Cas. No. 3,565, permits such a vessel as the Hud- 
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son to pursue her usual speed, about her usual business, and prevents 
her from being absolutely liable for injuries occasioned to smaller 
craft by swells or motion caused by her passage through the water. 

There is in this case no évidence of reasonable notice or waming to 
the Hudson of any danger to vessels at the Ft. Montgomery pier, and 
the Hudson was on both days proceeding at her usual speed and on her 
usual course. In The New York (D. C.) 34 Fed. 757, Cornwall v. New 
York (D. C.) 38 Fed. 710, and Mould v. New York (D. C.) 40 Fed. 900, 
there was proof of waming to the libeled steamboat, and évidence that 
the steamer endeavored (though unsuccessfuUy) to prevent the very 
kind of damage that was anticipated and did occur. The Connecticut 
(D. C.) 45 Fed. 374, The Monmouth (D. C.) 44 Fed. 809, The New 
Hampshire (D. C.) 88 Fed. 306, The Majestic, 48 Fed. 730, 1 C. C. A. 
78, are ail cases of harbor, as distinguished from river, navigation, and 
no évidence of warning is shown. It is therefore argued that a différ- 
ence exists between the obligations of vessels navigating the harbor 
and those navigating the river in respect of displacement wayes. I 
see no just ground for such distinction. The rule is laid down gen- 
erally in The Majestic, supra. It was there said : 

"Nor will it do to say that tbe Majestic was navigating in ttie way and 
at the speed customarily adopted by vessels of her class. If such veay and 
speed caused injury to a seaworthy craft of a kind properly in thèse waters 
and properly handled, the custom will bave to be modifled or the privilège 
pald for." 

There is no intimation hère of any différence between river and har- 
bor waters with respect to the obligations of large, swift, and powerful 
steamers navigating either or both, and it must be held that, whether 
upon river or in harbor, if a vessel in the ordinary prosecution of her 
business causes swells or water motion dangerous to other properly 
handled vessels within the sphère of her displacement eflfect, the fact 
of injury thereby to the smaller and weaker, but lawful, craft, gives 
rise to a cause of action in the latter. In so far as The Daniel Drew, 
supra, affords any basis for larger claims on the part of the swifter ves- 
sel, it bas been overruled by The Majestic, supra. 

The libelant Neville is therefore entitled to a decree for such damages 
as he sustained on August 29th. 

There is no évidence that the libelant Hudson Iron Company sus- 
tained any damages on August 29th. When the Hudson passed on 
August 30th, there was lying near the stranded Cosgrove another and 
smaller vessel. She was properly handled and properly made fast, and 
sustained no injury from the expected swells. The Cosgrove was left 
to meet this anticipated danger with insufiiicient Unes, improperly made 
fast, and no crew. Before any recovery can be had for the damages 
then received, it must be shown that the swells of the Hudson were 
the proximate cause of the total loss of the Cosgrove and her cargo. 
It may be admitted under The Majestic, supra, that a "properly 
handled" small craft may recover ; but the Cosgrove was not handled 
at ail. In my judgment she was unnecessarily exposed to danger, and 
the remarks of the court in Mould v. The New York, supra, at page 
902 of 40 Fed. are applicable. Neville will, therefore, not recover for 
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the ultimate loss of his boat, but only for such an amount as would hâve 
been necessary to restore her to service after the damages of Augiist 
39th. 

The libel of the Hudson Iron Company will be dismissed, without 
costs. 



SAVAGE V. HOFFMANN. 
(Circuit Court, S. D. New York. Aprll 6, 1908.) 

1. LiTEBAET PBOPEETT— SUBJEOTS OF OWNBKSHIP— ACTOKS' MeTEODS. 

A theatrlcal manager, clalming the exclusive right to produce an opéra, 
has no literary property in tie manner in whicli actors appearing in it 
dance or posture; they, if any one, havlng tlie rlglit to complain of an 
imitation. 

2. COPTEIGHT— Abandonment OF RiGàis. 

A notice, printed on tbe face of a publication of the songs and piano- 
forte score of an opéra, that they eould not be used for stage perform- 
ances except wlth the consent of the owners' agents, even If a valld réser- 
vation In Germany, where the publication was made, does not prevent the 
publication being by the lave of the United States an abandonment of the 
words of the songs. 

3. Same— Motion fob PbeliminabtInjunction— Evidence. 

On a motion to temporarily enjoin a vaudeville performer from siuging 
: a song from an opéra which complalnant claims the exclusive right to 

produce, the court may consider the fact that the songs and pianoforte 
I score of the opéra had been published, as showing an abandonment ol 

the words of the songs, though there'ls no proof that the publication 

was authorized by the composer and the authors of the opéra, as would 

be necessary on linal hearlng. 

4. Same— Keliance on Coptbight— Effect on Common-Law Rights, 

Where one takes the beneflt of the copyright law to protect his rights 

In literary property, he cannot rely upon his common-law right. 

, [Ed. Note. — For cases in point, see Cent. Dig. vol. 11, Copyrights, § 1. 

' Rights of authors to control of publication, disposition, or use of their 

productions independent of statutory copyright, see note to Bobbs-Mer- 

rill Oo. V. Straus, 77 0. 0. A. 620.] 

! 5. Same— Pebliminabt Injunction— Pboof— Sufficienct. 

Siuce a prelimlnary injunction should only be granted on a perfectly 
clear case, the District Court will not temporarily enjoin a vaudeville 
performer from singing a song from, and using the orchestration of, an 
opéra which complainant claims thé exclusive right to produce, where his 
title is doubtful. 

Fromme Bros., for complainant. 
Nathan Burkan, for défendant. 

WARD, Circuit Judge. A restraining order having been granted 
in this cause, a motion is made to continue the same. The complain- 
ant allèges that he owns the exclusive right of producing in ail lan- 
guages in the United States and Canada the opéra composed by Franz 
Lehar, words by Victor Léon and Léo Stein, called "Die Lustige 
Wittwe." He is now producing the opéra under the title "The 
Merry Widow" at the Nevir Amsterdam Theater in this city; Lina 
Barbanell taking the title rôle, "Sonia," and Donald Brian, "Danilo." 
It is shown that the défendant has been giving a séries of imitations 
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in a vaudeville performance, one of which, occupying from eight to 
ten minutes, is as foUows: A maie assistant, dressed exactly as Brian 
does in the rôle of "Prince Danilo," sings a song called "I'\Iaxim"s" 
from the first act of "The Merry Widow"; the orchestra playing the 
chorus as in that opéra. The défendant then appears costumed ex- 
actly like Barbanell as "Sonia," while the orchestra plays the waltz 
which is the finale of the first act of "The Merry Widow," and she 
and her maie assistant dance. Then the orchestra plays the popular 
"Merry Widow Waltz," which the défendant and her assistant dance 
separately. The défendant then sings the four words, "I love you 
so," while she and her assistant dance the waltz together, in imitation 
of Barbanell and Brian. This is foUowed by a burlesque of the waltz 
to rag time. 

The complainant asks that the défendant be restrained from imi- 
tating the postures of Barbanell and Brian, from singing the song 
called "Maxim's," and from using the orchestration of "The Merry 
Widow." Obviously the complainant has no literary property in the 
manner in which Barbanell and Brian dance or posture. They, if 
any one, hâve the right to complain. The manner and method of every 
dancer and actor is individuaî, and utterly unlike the railroad scène, 
which was held the subject of literary property in Daly v. Palmer, 
6 Blatchf. 356, Fed. Cas. No, 3,552. 

This leaves for considération the "Maxim" song and the orchestra- 
tion. The complainant's title is supported by the affidavits of one 
Sliwinski and of one Corey. SHwinski says he is a member of the 
firm of Félix Block Erben, who are the sole gênerai agents of Franz 
Lehar, Victor Léon, and Léo Stein, and that by an agreement dated 
November 28, 1905, between the firm and Lehar and Stein, the firm 
has become the exclusive owner of the opéra called "Die Lustige 
Wittwe," including ail rights of translation; that neither the firm, 
nor Lehar, nor Stein, has ever published or authorized the publica- 
tion of a book of the said opéra (that is, the libretto), and that the 
firm has transferred to George Edwardes, of London, the sole right 
to produce the opéra in ail languages in the United States and Can- 
ada. Corey says that he is the complainant's attorney in fact; that 
the complainant is unable to verify any affidavit, because he is în Eu- 
rope, but that the complainant told him that George Edwardes had 
transferred to the complainant the sole right to produce the opéra in 
ail languages in the United States and Canada by contract dated 
March 16, 1906, which contract is not produced. This, of course, 
would be perfectly insufficient testimony upon final hearing; but I 
will consider for the purposes of this motion the allégations as prop- 
erly proved. 

The défendant oflfers in évidence a publication of the songs and 
pianoforte score of the opéra in Leipzig and Vienna by Iv. Doblinger, 
on the face of which is printed a notice from Lehar, Léon, and Stein 
that the same cannot be used for stage performances except with the 
consent of their agents, Félix Block Erben. This réservation, even 
if good where made, does not prevent the publication being by our law 
an abandonment of the words of the songs. Wagner v. Conried (C. 
C.) 125 Fed. 793 ; The Mikado (C. C.) 25 Fed. 185 ; Daly v. Walratli, 
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40 App. Div. 220, 57 N. Y. Supp. 1125. While there is no proof that 
this publication was authorized by the composer and authors of the 
opéra, as would be necessary on final Hearing, still the court may take 
it into considération on a motion for a preliminary injunction. 

Coming, now, to the orchestration, Chappell & Co., L,imited, hâve 
published an orchestration of the opéra by Howard Williams and the 
words of the songs by Adrian Ross in this country under our copy- 
right law. Both complainant and the défendant use the words and or- 
chestration of this publication. The publication bears on its face a 
notice that application for ail performing rights must be made to the 
complainant. As Chappell & Co., Limited, would, under section 4966, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 3415], be entitled to enjoin 
public performances, it is fair to présume that the complainant de- 
rives his rights, in part, at least, through them. If so, he has taken 
the benefit of the copyright law, and cannot rely upon his common- 
law right. Jewelers' Mercantile Agency v. Jewelers' Publishing Com- 
pany, 155 N. Y. 241, 49 N. E. 872, 41 L. R. A. 846, 63 Am. St. Rep. 
666. 

A preliminary injunction should only be granted on a perfectly clear 
case, and, as I hâve doubts as to the complainant's title, the restrain- 
ing order is vacated, and the complainant left to prove his rights on 
final hearing. 



In re OTTO F. LANGE CO. 
(District Court, N. D. lowa, E. D. March 12, 1908.) 

1. Bankeuptcy— Prefekeed Claims— State Taxes— Cigarette "Tax." 

Code lowa, § 5006, pro vides a penalty by fine and imprisonment for 
selling cigarettes In violation of its provisions ; and section 5007 Imposes 
an annual tax on every cigarette dealer, wliich tax is declared to be In 
addition to ail other taxes and pénal tles, and sball constitute a perpétuai 
lien on ail property used In connection witb tlie business, but tliat pay- 
ment of the tax sball not be a bar to prosecutlon under any law problbit- 
Ing the manufacture and sale of cigarettes. Eeld, that such imposition 
constituted a "tax," within Bankr. Aet July 1, 1898, c. 541, i C4a, 30 
Stat. 563 [U. 8. Comp. St. 1901, p. 3447], providlng that the bankruptcy 
court shall order the trustée to pay ail taxes legally due by the bank- 
rupt, in advance of the payment of dividends to creditors; the word 
"tax" In the latter section not being used in any restricted sensé, but 
broadly to Include ail obligations Imposed by the state and gênerai gor- 
ernments under their respective taxing or police power for governmental 
or public purposes. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 8, pp. 
6867-6886, 7813.] 

2, COUKTS— JUBISDICTION OF FedBBAL COUBT— CONSTRUCTION OF BANKEUPTCY 

ACT. 

The meaning of the word "tax," as used in Bankr. Act July 1, 1898, c. 
541, § 64a, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], is for the ultlmate 
détermination of tlie fédéral courts. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 36, Municipal Cor- 
porations, § 1331.] 

In Bankruptcy. On certificateof référée. 



IN EK OTTO F. LANGE 00. 687 

P. J. Nelson, Co. Atty., for Dubuque County, 
Mullany & Stuart, for trustée. 

REED, District Judge. The Otto F. Lange Company, an lowa 
corporation having its principal place of business in the city of Du- 
buque, in Dubuque county, this state, vvas adjudged bankrupt by this 
court in November, 1907. It was a retail dealer in tobacco and cigars, 
including cigarettes, and Dubuque county bas filed a claim for taxes, 
including a cigarette tax for $150, due from the bankrupt to the coun- 
ty, and asks that it be allowed as a preferred claim against the bank- 
rupt estate. The cigarette tax is for the six months immediately pre- 
ceding the bankruptcy, and is imposed upon the bankrupt under 
section 5007 of the lowa Code of 1897. The trustée objects to its al- 
lowance as a preferred claim on the ground that it is not a tax with- 
in the meaning of section 64a of the bankruptcy act (Act July 1, 1898, 
c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]). The référée 
sustained this contention, and upon request of the county certifies 
the question to the court for détermination. 

Section 64a of the bankruptcy act provides that: 

"Tbe court shall order the trustée to pay ail taxes legally due, and owlng 
by the bankrupt to the United States, state, county, district or municipallty 
in advance of the payment of dividends to creditors. * * « " 

That the bankrupt owed this cigarette tax, and that it was due at 
the time of the bankruptcy, is not disputed. Section 6006 of the Code 
of lowa of 1897 provides a penalty of fine and imprisonment for sell- 
ing cigarettes in violation of its provisions. Section 5007 is as follows : 

"Sec. 5007: There shall be assessed a tax of three hundred dollars per 
annum against every person, partnershlp or corporation, and upon the real 
property, and the owner thereof, within or whereon any cigarettes, cigarette 
paper or cigarette wrapper, or any paper made or prepared for use In mak- 
Ing cigarettes or for the purpose of being fiUed with tobacco for smoking, 
are sold or glven away, or kept wlth Intent to be sold, bartered, or glven 
away, under any pretext whatever. Such tax shall be in addition to ail 
other taxes and penalties, shall be assessed, collected and dlstrlbuted in the 
same manner as the mulet liquor tax, and shall be a perpétuai lien upon 
ail property both Personal and real used in connection with the business ; 
and the payment of such tax shall not be a bar to prosecution under any 
law prohibitlng the manufacturing of cigarettes or cigarette paper, or selllng, 
barterlng, or givlng away the same. But the provisions of this section shall 
not apply to the sales by jobbers and wholesalers in doing an Interstate 
business wlth customers outside the state." 

The validity of thèse sections has been upheld by the Suprême Court 
of the state and the United States Suprême Court. Hodge v. Mus- 
catine County, 121 lowa, 483, 96 N. W. 968, 67 L. R. A. 624, 104 
Am. St. Rep. 304; Id., 196 U. S. 276, 25 Sup. Ct. 237, 49 L. Ed. 
477. There can be no question, therefore, of the validity of the tax, 
or that it is a lien upon the bankrupt's property. The trustée relies 
upon In re Ott (D. C.) 95 Fed. 274, where it is held that the mulet 
liquor tax imposed by section 2432 et seq., of the lowa Code, was 
not a tax within the meaning of section 64a of the bankruptcy act. 
That the tax imposed by section 5007 of the Code is of the same na- 
ture as the mulet liquor tax, and is assessed and levied in the same 
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manner, may be conceded, though the payment of the liquor tax, and 
compliance with other provisions of the law imposing it, will bar a 
prosecution for a violation of the prohibitory liquor law of the state, 
while the payment of the cigarette tax will not bar a prosecution for 
a violation of section 5006. The décision in Re Ott rests wholly up- 
on décisions of the Suprême Court of the state to the effect that the 
mulet liquor tax is not a gênerai tax, so as to beconie a lien upon 
property prior to valid existing liens thereon at the time the tax is 
assessed, and is not of the same effect in this respect as gênerai taxes. 
It was therefore held, following thèse décisions, that the mulet liquor 
tax is not a tax within the meaning of section 64a of the bankruptcy 
act. If the state décisions are to control then the later décisions of the 
Suprême Court of the state clearly establish that both the mulet liquor 
tax and the cigarette tax are imposed under the taxing power of the 
state, and are therefore taxes within the meaning of that term, levied 
to meet the burdens upon the gênerai public as a resuit of the sales 
of intoxicating liquors and cigarettes. Hodge v. Muscatine, 131 lowa, 
482, 96 N. W. 968, 67 L. R. A. 634, 104 Am. St. Rep. 304; New- 
ton V. McKay, 130 lowa, 596, 103 N. W. 837. 

There are authorities which hold that a tax is not a "debt," with- 
in the technical meaning of that word (Lane Co. v. Oregon, 7 Wall. 
71, 75, 78, 19_L. Ed. 101); and if the word "debt" had been used in 
section 64a, instead of the word "tax," the question would arise 
whether or not it would include taxes imposed by law upon the bank- 
rupt. It is obvions that the word "tax," as used in the bankruptcy 
act, is not used in any restricted or narrow sensé, but is used broadly 
to include ail obligations imposed by the state and gênerai govern- 
ments under their respective taxing or police powers for governmen- 
tal or public purposes. That a tax so imposed may not be a gênerai 
property tax does not deprive it of the character of a tax. Many 
taxes are imposed under the name of license fées, franchise taxes, 
or taxes for spécial purposes under some other name, and are there- 
fore spécial taxes ; but they are nevertheless taxes imposed for a pub- 
lic purpose, no matter what the name under which they are levied or 
imposed, and are clearly within the meaning of the term "tax" as used 
in the bankruptcy act. 

Nor is the meaning of the word "tax" as used in the bankruptcy 
act to be determined by the state courts, so as to conclude the fédéral 
courts. That is a fédéral statute, the interprétation and meaning 
of which is to be determined ultimately by the fédéral courts. In New 
Jersey v. Anderson, 303 U. S. 483, 491, 37 Sup. Ct. 137, 140, 51 L. Ed. 
384, it is said: 

"The bankruptcy act Is a fédéral statute, the ultimate Interprétation of 
which Is in ttie fédéral courts, It is doubtless true * » * that, if the 
highest court of the state should décide that a given statute imposed no 
tax within the meaning of the law as interpreted by it, a fédéral court, in 
passlng upon the bankruptcy act, would not compel the state to accept a 
préférence from the banlîrupt's estatê upon a différent vlew of the law. 
Conceding that the doctrine that the meaning of a statute is a state ques- 
tion, except where rights, the subject of adjudication in the fédéral courts. 
hâve aecrued before its construction by thè state court, or the' question of 
contract within the protection of the fédéral Constitution is involved, still 
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a State court, whlle entitled to great considération, cannot conclusively dé- 
cide that to be a tax wlthin the meaning of a fédéral law, provldlng for 
the payment of taxes, whlch is not so in fact. The section (64a) Itself dé- 
clares that, in case of disputes as to the amount or legality of any such 
tax, they shall be heard and determlned by the court The state court may 
construe a statute and define its meaning; but whether Its construction cré- 
âtes a tax, wlthin the meaning of a fédéral statute giving a préférence to 
taxes, is a fédéral question, of ultimate décision in this court." 

This décision seems to put the question at rest. The claim in question 
is defined by section 50071 of the lowa Code as a tax, and is declared a 
perpétuai lien upon ail property real and personal, used in connection 
with the business of selling cigarettes. The trustée in bankruptcy 
takes the property of the bankrupt, in cases unaffected by fraud, in 
the same plight and condition that the bankrupt held it, and subject 
to ail equities with which it was impressed in his hands. Thompson 
V. Fairbanks, 196 U. S. 516, 526, 25 Sup. Ct. 306, 49 L. Ed. 577; 
York Mfg. Ce. V. Cassell, 201 U. S. 344, 352, 26 Sup. Ct 481, 50 
L. Ed. 782. 

Whether or not such a lien would take precedence over other valid 
liens upon the property at or prior to the levy of such tax is a question 
not hère involved. The conclusion, therefore, is that the county is 
entitled to priority of payment of this cigarette tax owing by the 
bankrupt at the time of its adjudication, as well as the other taxes due 
from it; and it will be so certified to the référée. 

It is ordered accordingly. 



BRANDENSTEIN et al. v. HELVETIA SWISS FIRB INS. CO. 
(Circuit Ck)Urt, S. D. New York. January 29, 1908.) 

1. CoTJETS— United States Couets—Jurisdiction— Action Against Alien— 

Attachment. 

Wliere the United States Circuit Court had Jurisdiction of a suit by 
plaiutifCs against the E. & M. Oo., In which a claim owing to the latter 
by défendant was attached, and would bave had jurisdiction of such a 
suit by plaintiffs against défendant, the fact that the R. & M. Co. could 
not hâve sued the défendant In the United States Circuit Court, because 
both were aliens, did not deprive such court of the power to attach the 
debt owing from défendant to the R. & M. Co.; the R. & M. Co. being 
entitled to sue défendant in the state court. 

2. Attachment— Acttion in Aid oe Attachment. 

Where a d«bt Is attached under the Codes of New York or Callfomia, 
judgment cannot be issued against the debtor attached in the original ac- 
tion, as in case of garnishment ; but a new action must be brought against 
the jterson attached, to enforce the attachment lien. 

3. Same— Jurisdiction. 

Where a debt owing by a nonresident was attached in a suit In Call- 
fomia, an action to enforce the attachment lien was not required to be 
brought In the court out of which the attachment issued, but migbt be 
properly brought and prosecuted in any other compétent jurisdiction. 

Sullivan & Cromwell (Royall Victor, of counsel), for plaintifïs. 
Wallace, Butler & Brown (Frederick B. Campbell and Charles M. 
Turell, of counsel), for défendant. 
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HOLT, District Judge. This is a demurrer to a complaînt. The 
complaint allèges, in substance, that the plaintiffs are partners, doing 
business in San Francisco, Cal. ; that the défendant is a corporation 
organized under the laws of Switzerland, doing business in the North- 
ern District of California, having an agent in California and one in 
New York, duly appointed and authorized to receive personal service 
of ail légal, process; that the Rhine & Moselle Fire Insurance Com- 
pany of Strassburg is a corporation organized under the laws of Ger- 
many, also doing business in California, and having an agent there, duly 
appointed and authorized to receive personal service of process ; that 
in December, 1906, the plaintiffs commenced an action at law in the 
United States Circuit Court for the Northern District of California 
against the said Rhine & Moselle Fire Insurance Company to recover 
$34,500 upon six policies of fire insurance, issued and made payable 
in California; that an attachment was issued in said action, and duly 
served upon the défendant, the Helvetia Swiss Fire Insurance Com- 
pany, and the plaintiffs thereby attached an indebtedness due from the 
Helvetia Company to the Rhine & Moselle Company of more than 
$100,000 ; that thereafter judgment was duly recovered in said action 
against the Rhine & Moselle Company for $35,523.31, the amount sued 
for, with interest and costs, which remains unpaid ; and that this ac- 
tion is brought to recover said amount from the Helvetia Company be- 
cause of the lien of said attachment. 

One of the claims made in support of the demurrer is that the United 
States Circuit Court in California had no jurisdiction to issue an attach- 
ment against the défendant, because the right to attach or garnish a 
claim in the hands of a third party dépends upon the right of the de- 
fendant in the action to sue such third party upon such claim ; that a 
suit could not hâve been brought in the United States Circuit Court by 
the Rhine & Moselle Company against the Helvetia Company, because 
both are aliens, and the United States Circuit Court has no jurisdic- 
tion of suits between aliens ; and that therefore the original attachment 
in California was void. There are varions expressions in the cases to 
the effect that an attachment or process of garnishment cannot take 
place uniess the laws of the state in which the attachment is made 
would authorize a suit by the défendant against the party garnished ; 
but I cannot see that the principle has any application in this case. 
The Rhine & Moselle Company could hâve sued the Helvetia Company 
upon the debt attached, under the laws of California, in the state courts 
of California. The United States Circuit Court had jurisdiction of a 
suit by the plaintiffs against the Rhine & Moselle Company, and would 
hâve had jurisdiction of such a suit by the plaintiffs against the Hel- 
vetia Company. I think that the mère fact that the Rhine & Moselle 
Company could not sue the Helvetia Company in the United States Cir- 
cuit Court did not deprive the United States Circuit Court of the power 
to attach a debt due from the Helvetia Company to the Rhine & Mo- 
selle Company. If it could bring such an action in the state courts, the 
right of attachment, in my opinion, existed. 

The other daim made in support of the demurrer is that the action to- 
enforce the lien of an attachment raust be brought in the same court in 
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whîch the attacTiment was obtained, and various cases are cited tending 
to support the position that, in those states where the regular garnishee 
or trustée process is authorized, that rule obtains. But, as I under- 
stand it, there is a substantial différence between the process by attach- 
ment, such as is provided for by the Code of New York and by the 
Code of California, which is substantially adopted from the Code of 
New York, and the garnishee process, as established in some of the 
States. By such a process the debtor of the défendant who is garnished 
is required to answer in the original suit. The question of his liabiHty 
is tried in the original suit, after the liability of the défendant is deter- 
mined, and a judgment is entered in the original suit, not only against 
the défendant, but against the party garnished. But in an action in 
New York or California, in which an attachaient is obtained, under 
which a debt is attached due from a third party to the défendant, no 
judgment is entered against the third party. After a judgment is en- 
tered against the défendant, a separate suit must be brought to enforce 
the alleged lien created by the attachment, and in that suit the party 
whose debt is attached can défend upon any ground of défense that ex- 
ists. Such a suit, in my opinion, may be brought in any court where 
the défendant may be found. If this ground of demurrer is Sound, any 
person owing a debt which has been attached can nuUify the attachment 
by moving out of the jurisdiction of the court in which the attachment 
was obtained. In the case of a true garnishee process, he cannot do 
that, of course, because the judgment may be entered in the original 
suit. But as no such judgment can be entered against the third party 
in the original suit under the laws of New York and California, and a 
separate action is necessary, I cannot see any reason why such action 
should be required to be brought in the same court in which the origi- 
nal action was brought. 

My conclusion is that the demurrer should be overruled, with leave 
to answer within 20 days, upon payment of costs. 



In re MORRIS. 
(District Court, M. D. Pennsylvania. January 28, 1908.) 

No. 985. 

Bankbuitcy— Pbeferbed Claims— Rent—Costs. 

A landlord's claira for rent of the premises where the bankrupt's goods 
were lodged at the time of his bankruptcy Is a preferred claim, which is 
payable in full out of the proceeds of such goods, undimlnished by any- 
thing except the costs of sale. 

In Bankruptcy. On certificate from référée, sur exceptions to trus- 
tee's account. 

C. A. Van Wormer, for exceptions. 
J. C. Ingham, contra, for trustée. 

ARCHBALD, District Judge. On a sale of the bankrupt's efFects 
by the trustée some $880.50 was realized, out of an appraised value 
of $2,015.15, This was little enough; but it is now proposed, in 



592 159 FEDERAL REPORTER. 

addition, to take it ail for the costs. There seems to be no remedy 
against this, so far as gênerai creditors are concerned; but the land- 
lord bas interposed a claim for one month's rent of the premises where 
the goods were lodged at the time of bankruptcy, $135, wbich I do not 
see how it is possible to pass by. Rent, under such circumstances, is 
a pieferred claim, as it bas been many times decided. Longstreth v. 
Pennock, 20 Wall. 575, 22 L. Ed. 451 ; In re Hoover, 7 Am. Bankr. 
Rep. 330, 113 Fed. 136; Wilson v. Trustée, 8 Am. Bankr. Rep. 169, 
114 Fed. 742, 52 C. C. A. 374; In re Mitchell, 8 Am. Bankr. Rep. 324, 
116 Fed. 87 ; In re Duble, 9 Am. Bankr. Rep. 121, 117 Fed. 794 ; In re 
Bishop, 18 Am. Bankr. Rep. 635, 153 Fed. 304. And it must therefore 
be taken care of at ail hazards, undiminished by anything except the 
costs of making a sale of the goods. In Re Bourlier Cornice Co., 13 
Am. Bankr. Rep. 585, 133 Fed. 958. Cf. In re Prince & Walter, 
12 Am. Bankr. Rep. 675, 131 Fed. 546 ; In re Renda, 17 Am. Bankr. 
Rep. 521, 149 Fed. 614; In re Williams (G. C. A.) 156 Fed. 934. 

The other costs must accordingly give way, and thereupon distribu- 
tion will be made as follows : 

Amount to be distributed $880 50 

One month's rent due landlord 135 00 

$745 50 
Rëferee'8 fées.... 100 00 

9645 m 
Costs of administration: 

Pald appraisers at Pittston $ 35 00 

•' " " Towanda 6 00 

" SL J. Buckley, constable, serviHg subpœnas 6 40 

" A. Ooplan for serving notices i, 2 35 

" wltnesses at sundry hearings 31 80 

AUowed to clerk at trustée'^ sale 5 00 

Teiegrams, téléphone messages, postage, etc 2 90 

Subpœnas ; 125 

Watchman, 23 days 46 OO 

Personal expenses of trustée 18 75 

Eent for use of premises by trustée 225 00 

Advertising sale in Pittston Gazette and posters 28 25 

Advertising sale In Wilkes-Barre Record 7 OO 

Trustee's commissions 45 00 

To J. C. Ingham: 

Expenses ? 15 80 

Attorney's fées 1.34 00 

149 75 

To Lllley & Wllson, attorneys for banlcrupt.. 35 00 

$645 50 

Strictly speaking, the costs of advertising and conducting the sale 
should appear first in this schedule; but it makes no différence in the 
resuit, and it is more convenient to arrange them as they stand. 

Let the money be paid out by the trustée as so directed. 

[Per contra, see In re West Side Paper Co., 159 Fed. 241.— Ed.] 
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ALDBR CO. V. FLEMING. 

(Circuit Court of Appeals, Ninth Circuit February 17, 1908.) 

No. 1,418. 

L DeATH— STATUTES— CONSTBTJCTION. 

Aet Mont. 1872 (Comp. St. 1887, div. 5, § 981), created a cause of ac- 
tion for wrongful death, and section 982 required such action to be brought 
by and in the name of the personal représentative of the deceased per- 
sons, that the amount recovered should be for the exclusive beneflt of the 
vridow and next of lîin, and that the damages should be in such sum as 
the jury deemed just and fair compensation with référence to pecuniary 
Injuries resulting from the death to the wife and next of kln of the deceas- 
ed, not exceeding $20,000. Code Civ. Proc. 1887, § 14, provided that, when 
death resulted from virrongful act, the deceased person's heirs or personal 
représentatives mlght maintaln an action therefor, and that in such action 
such damages might be given as under ail the cireumstances were just; 
and Code Civ. Proc. 1895, § 579, contained the same provision. Held, that 
Code Civ. Proc. 1887, § 14, was not intended merely to prescribe who mlght 
brlng an action created by the act of 1872, nor did section 579 take away 
any of the causes of action growing eut of the death of a deceased person, 
but that such section preserved the right of action created by the act of 
1872, and was sulBciently broad to create a liabllity, though none existed 
at common law. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 15, Death, S 11.] 

2. Same — Constetjction. 

Code Civ. Proc. Mont. 1895, § 579, déclares that when the death of one 
person, not being a minor, is caused by the wrongful act or neglect of 
another, his heirs or personal représentatives may sue for damages against 
the person causing the death, and rccover such damages as may be just 
under ail the cireumstances. Held, that such section did not create two 
différent measures of liabllity, one to the deceased and the other to his 
heirs, but that there could be only one recovery, which must embraee ail 
damages, whether the action Is by the personal représentative of the de- 
ceased or by his heirs. 

3. Masteb and Servant— Death of Servant— Assumed Risk— Question fob 

Jdet. 

In an action for death of a servant, évidence held to require sub- 
mission to the jury of the question whether décèdent assumed the risk 
of the incompetency of a fellow servant, by whose alleged négligence dé- 
cèdent was killed. 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant U 1068-1088. 

Assumption of risk incident to employment, see note to, Chesapeake 
& O. E. Co. V. Hennessy, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

George F. Shelton, W. M. Bickford, and W. H. De France, for 
plaintiff in error. 

John A. Shelton, John N. Kirk, and R. L. Clinton, for défendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

ROSS, Circuit Judge. This action was brought by the widow 
of William F. Fleming, deceased, as administratrix of his estate, 

159F.— 38 
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to recover damages because of hîs death. The action was tried with 
a jury, which returned a verdict in favor of the plaintiff for $6,000, 
for which judgment was entered. The case is brought hère upon 
writ of error by the défendant below. 

The deceased lost his life while working for the Aider Company 
in the Kearsage mine, in Madison county, Mont., at a place there- 
in reached by a tunnel about 400 feet long, from which a shaft had 
been sunk 150 feet, and from that a drift 67 feet in length to tap 
the vein, so that at the time of his death he was working on a level 
150 feet below the tunnel. Over the mouth of the tunnel there had 
been erected years before a wooden building in which were the boilers 
that furnished steam to run the hoisting engine, a blacksmith shop, a 
sawmill, and a storeroom, for the storage of material used in the mine. 
The track running through and out of the tunnel passed through this 
building, and Qver the track cars carrying ore and waste from the 
mine ran. At the time of the accident Fleming was on the night shift. 
He had worked in the mine for about six months, and was necessarily 
familiar with the présence of the building and its character; for he 
passed through it in going to and coming from his work. Early in the 
morning of the day he lost his life, a fîre was discovered in the building 
at the mouth of the tunnel, and immediately upon its discovery the 
foreman of the mine went up the hill to a shaft designated as the "Apex 
Shaft," which had been sunk by another company about 600 or 700 
feet above the mouth of the tunnel, and which connected other stopes 
with the tunnel in the Kearsage mine. This shaft was covered with 
planking in which were fîtted doors, and those doors the foreman 
opened. The décèdent lost his life by reason of inhaling the smoke and 
gas from the burning building that descended into the mine. 

Among the grounds alleged for a recovery were the maintenance 
by the company of the building over the tunnel, in violation of a stat- 
ute of the state of Montana prohibiting the érection of such a building 
within 60 feet of the mouth thereof, and the employment by the mining 
company of one Charles Bradshaw as fireman, assistant engineer, and 
watchman in and about the mine, who, the complaint alleged, was by 
reason of his excessive use of intoxicating liquors incompétent and un- 
fît for such employment, and through whose drunkenness at the time of 
the accident it was alleged the fîre occurred which caused the death 
of the deceased. The complaint also alleged the heirs of the deceased 
to be his widow, the plaintifif, William Fleming, aged 24 years, James 
Fleming, aged 21 years, Patrick Fleming, aged 17 years, Mary Ann 
Harrington, aged 27 years, Julia Daly, aged 25 years, and Annie Flem- 
ing, aged 11 years ; that at the time of the death of William F. Fleming 
the deceased had an earning capacity of $100 a month ; that the plain- 
tiff and the said minor children were wholly dépendent upon him for 
support and maintenance; and that by his death the plaintiff suflfered 
damage in the sum of $20,000, for which sum she prayed judgment and 
costs of suit. 

At the trial the plaintifif was permitted, over the objections of the 
défendant, to give évidence as to who the heirs of the deceased were, 
and as to the amount of pecuniary support that was given by the de- 
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ceased to his widow and minor children, and also testimony as to the 
expectancy, according to the life tables, of one of the âge of Fleming 
at the time of his death, and the cost of an annuity fùrnishing $100 a 
month. The grounds of thèse objections were the contention on the 
part of the défendant that the personal représentative of the deceased 
had no authority in law to maintain an action for the benefit of the 
heirs; that the right, if any, of the plaintiff to recover as a personal 
représentative of the deceased, was limited in extent to the damage suf- 
fered by the estate by reason of the death ; and that neither the pecun- 
iary damage suffered by the heirs, nor the injury to their feelings, the 
loss of the Society of the deceased, nor évidence of the cost of an an- 
nuity based on his expectation of life, were proper to be considered in 
an action brought by his personal représentative. Upon the close of 
ail of the évidence in the case the court below instructed the jury that, 
in so far as the alleged négligence in the maintaining of the building 
by the company at the mouth of the tunnel was concerned, the deceased 
had assumed the risk thereof, and that no recovery could be had on 
that ground. 

The testimony was, without substantial conflict, to the efïect that 
Bradshaw was a drunkard; but the court left it to the jury to say 
whether his incompetency by reason of his drunkenness was the proxi- 
mate cause of Fleming's death, and whether his drunkenness and con- 
séquent incompetency were known to the deceased under such circum- 
stances that he necessarily assumed the risk thereof by continuing in 
his employment with Bradshaw as a fellow servant; the defendant's 
answer having taken issue as to the alleged drunkenness of Bradshaw 
being the proximate cause of the death of the deceased, and also hav- 
ing affirmatively alleged that the deceased assumed the risk of the un- 
fitness and incompetency of Bradshaw, and therefore could not recover. 
The answer also put in issue ail of the other material averments of the 
complaint, and the plaintifï's reply took issue with the affirmative al- 
légations of the answer. The défendant also objected at the threshold 
of the trial to the introduction of any testimony on the part of the 
plaintiff, on the ground that the complaint failed to state a cause of ac- 
tion, in that at the time of the accident in question there was no law of 
the state of Montana authorizing or permitting an action to be main- 
tained for the death of a person by his personal représentative or heirs. 

It is conceded that no such action could be maintained at common 
law ; but many of the states hâve enacted a statute authorizing an ac- 
tion for damages in such cases. Montana unquestionably did at one 
time ; but for the plaintiff in error it is contended that prior to this ac- 
cident that statute was repealed, and that no such action was ever there- 
after authorized by the state of Montana. It appears that in January, 
1872, the Législative Assembly of the territory of Montana enacted a 
law similar to the English statute known as "Lord Campbell's Act" ; 
section 981 of the Montana statute reading as follows : 

"Whenever the death of a person shall be caused by a wrongful act, neglect, 
or default, and the act, neglect or default is such as would (if death had not 
ensued) hâve entitled the party injured to maintain an action and recover 
damages in respect thereof, then and in every such case the person who, or 
the corporation or company which, would hâve been liable if death had not 
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ensued, shall be llable for an action for damages, notwithstanding the death 
of the person Injured, and although the death shall hâve been caused under 
such clrcumstances as amount in law to felony." 

Section 982: 

"Every such action shall be brought by and In the name of the Personal 
représentative of such deeeased persous, and the amouut recovered In every 
such action shall be for the exclusive benefit of the widow and next of kin 
of such deeeased person, and shall be distributed to such widow and next 
of kin in the proportion provided by law In relation to the distribution of 
Personal property left by persons dying intestate; and in every such action 
the jury may give such damages, not exceeding twenty thousand dollars, as 
they shall deem to be falr and just compensation with référence to the pecun- 
iary injuries resulting from such death to the wlfe and next of kin of such 
deeeased person ; provided that every such action shall be commences wlthin 
three years after the death of such person." 

Comp. St. Mont. pp. 911, 912. 

On the 16th of February, 1877, the Législative Assembly of the ter- 
ritory of Montana enacted a Code of Civil Procédure, section 14 of 
which is as f oUows : 

"Where the death of a person, not belng a minor, Is caused by the wrong- 
ful act or neglect of another, his helrs or Personal représentatives may main- 
tain an action for damages against the person causlng the death, or if such 
person be employed by another person who Is respousible for his action, then 
also against such other person. In every action under this and the preceding 
section, such damages may be given as under ail the circumstances of the 
case may be Just." 

Comp. St. Mont. 1887, p. 62. 

Thèse provisions of the statutes of Montana remained in force until 
the enactment of the présent Codes of that state, which, under their 
pi-ovisions, took effect July 1, 1895. Section 3483 of the latter Codes 
is as follows : 

"No statute, law, or rule Is contlnued in force because It Is consistent with 
the provisions of the Code on the same subject ; but In ail cases provided for 
by thIs Code, ail statutes, laws, and rules heretofore In force In thIs state, 
whether consistent or not with the provisions of this Code, unless expressly 
contlnued in force by It, are repealed and abrogated. This repeal or abroga- 
tion does not revive any former law heretofore repealed, nor does It afifeet 
any right already existing or accrued or any action or proceeding already 
taken, except as in this Code provided ; nor does it affect any private statute 
not expressly repealed." 

Section 3483 of the présent Code of Civil Procédure of the state of 
Montana is in this language : 

"Subject to the provisions of the next preceding section [section 3482 above 
quoted], and section 3455 and section 3456, the foUowlng statutes and parts 
of statutes are hereby repealed. to wit: * • • Also section 981 and sec- 
tion 982 * • ♦ of the Compiled Statutes." 

Section 3455, hère ref erred to, reaas as follows : 

"No action or proceeding commenced before this Code takes effect, and no 
right accrued, is aflfected by Its provisions." 

And section 3456 : 

"When a limitation or period of tlme prescrlbed In any existing statute 
for acqulring a right or barring a remedy, or for any other purpose, bas be- 
gun to run before this Code goes Into eft'ect, and the same or any limitation 
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Is prescribed In this Code, the time which has already run shall be deemed 
part of the time prescribed as such limitation by this Code." 

Section 14 of the act of February 16, 1877, above quoted, was re- 
enacted in the Code of Civil Procédure of February 14, 1895, and is 
found in section 579 thereof in thèse words : 

"When the death of one ïterson, not being a minor, is caused by the wrongfui 
act or neglect of another, bis heirs or personal représentatives may maintain 
an action for damages against the person causing the death, or if such per- 
son be employed by another person who is responsible for liis conduct, then 
also against such other person. In every action under this and the preceding 
section such damages may be given as under ail the circumstances of the cas^ 
may be just." 

The argument for the plaintifï in error is that under the territorial 
législation of Montana the cause of action for the death of a person 
was created solely by the act of 1873, above quoted; that the effect of 
the act of February 16, 1877, was only to prescribe who might sue for 
such damages ; and that when the state of Montana, by the adoption of 
its Codes in 1895, repealed sections 981 and 983 of the Compiled Stat- 
utes, being the provisions of the act of 1873, and enacted only the 
above-quoted provisions of section 579 of the Code of Civil Procédure, 
it in effect took away any and ail causes of action growing out of a 
death of a person. We are unable to give that construction to section 
579 of the Code of Civil Procédure of the state. In the first place, we 
do not agrée with counsel for the plaintiff in error that the sole pur- 
pose of section 14 of the act of 1877 was to prescribe who might bring 
an action growing out of the cause of action created by the act of 1873 ; 
for the latter act, as will hâve been seen by section 983 of the Com- 
piled Statutes, provided, among other things, that "in every such ac- 
tion the jury may give such damages, not exceeding twenty thousand 
dollars, as they shall deem to be fair and just compensation with référ- 
ence to the pecuniary injuries resulting from such death, to the wife 
and next of kin of such deceased person," which provision was so far 
changed by the act of February 16, 1877, of the territorial législation 
as to déclare that in such action "such damages may be given as under 
ail the circumstances of the case may be just." 

When the state of Montana came to adopt its System of Codes in 
1895, it enacted upon the subject in question the précise provision that 
had theretofore been adopted by the state of California in section 377 
of its Code of Civil Procédure, under and by virtue of which the Su- 
prême Court of California had theretofore, and since has, sustained a 
number of actions growing out of the death of individuals. See Beeson 
V. Green Mountain M. C, 57 Cal. 20 ; McKeever v. Market Street Ry. 
Co., 59 Cal. 394; Cook v. Clay Street Hill Ry. Co., 60 Cal. 609 ; Nehr- 
bas V. Central Pacific Co., 62 Cal. 336 ; Wolford v. Lyon Gravel Mining 
Co., 63 Cal. 484. No décision of the Suprême Court of Moritana to the 
contrary being brought to our attention, we are of the opinion that the 
statute of that state declaring that the heirs or personal représentatives 
oî a deceased adult person may maintain an action for damages for the 
death of such person when caused by the wrongfui act or négligence 
•of another, in which action such damages may be given as under ail the 
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circumstances of the case may be just, is sufficiently broad and compre- 
hensive to create a liability, though none existed at common law. 

Nor is one so made liable for the death of another under two différ- 
ent measures of liability, one to the deceased and the other to his heirs, 
as is further contended by the plaintiff in error. Northern Pacific Rail- 
road Co. v. Adams, 193 U. S. 440, 24 Sup. Ct. 408, 48 L. Ed. 513. 
Whether such action be brought, as in the présent case, by the personal 
représentative of the deceased, or by his heirs, there can be but one re- 
covery, and that may, by the express terms of the statute in question, 
embrace such damages "as under ail the circumstances of the case may 
,bejust." 

There only remains to consider whether the court below erred in 
leaving it to the jury to détermine from ail the facts and circumstan- 
ces of the case whether the incompetency of Bradshaw, by reason of his 
drunkenness, was the proximate cause of Fleming's death, and whether 
his drunkenness and conséquent incompetency were known to the de- 
ceased under such circumstances that he necessarily assumed the risk 
thereof by continuing in his employment with Bradshaw as a fellow 
servant. That the court below did not err in either of thèse respects 
is, we think, well illustrated by the case of Northern Pacific Railroad 
Company v. Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 L. Ed. 296. That 
case was brought by Mares against the railroad company to recover 
damages for personal injuries alleged to hâve been sustained by him 
while in the employ of the company, by reason of its alleged négligence. 
Upon the conclusion of ail of the évidence the défendant moved the 
court to dismiss the action, which motion was denied, and thereupon the 
défendant requested an instruction to the jury to return a verdict for 
the défendant, which request was likewise refused. There was évi- 
dence in the case tending to show that one Bassett had been in the em- 
ploy of the défendant as engineer in the yard where the plaintiff was 
injured for about a year ; that during that time he had by his conduct 
frequently shown his négligence, recklessness, and unfitness for the 
place; that complaints had at différent tîmes been made of his négli- 
gent and reckless conduct to the defendant's représentatives at Fargo ; 
that, notwithstanding such complaints, he was retained in the same serv- 
ice, except during short intervais, when he had been discharged two or 
three times for misconduct ; that the plaintiff at the time of the injury 
had only been in the employ of the défendant about two weeks, and 
only about one week of that time with Bassett; that he worked as 
night brakeman ; that on the night of the injury, and about 15 or 20 
minutes before the accident, the yardmaster called up the switching 
crew, who had been asleep for a short time, and ordered plaintiff to 
direct Bassett to move his engine so as to commence switching cars 
at the point named ; that they were in haste to get ready for a train 
soon to come in from the East; that the plaintiff, as directed by the 
yardmaster, urged Bassett to move promptly, on account of which 
angry words passed between them; that thereafter, while under the 
direction of the yardmaster, they were backing some cars, and while 
he was standing on top of and near the rear end of the head car, which 
was the farthest from the engine, the plaintiff gave a signal to the en- 
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gineer to back seven or eight car lengths ; that it was the duty of the 
plaintiff to give such signais and of the engineer to obey them, and to 
continue backing until he was signaled to stop ; that when he had back- 
ed about three car lengths, without any warning to the plaintiflf, and 
without any reaso'n or necessity therefor, he very suddenly, recklessly, 
and negligently reversed his engine without shutting off the steam, 
giving the train so sudden and violent a jerk as to throw the plaintiff 
off and inflicted the injuries complained of . The Suprême Court said : 

"We think the court was clearly rlght In refusing to give the peremptory 
instructions asked for by the défendant, that if the plaintifC knew, or even 
had opportunity of knowing, before his fall from the car in question, that 
Bassett was an unflt or unsafe man to run the engine In question, It was the 
plaintiff's duty absolutely to refuse to work with him any longer, and that 
his faUure to do so would prevent him from recovering in this suit. The 
duty of the plaintiff under such circumstances Is not to be determined by the 
single fact of his knowledge of the danger he incurred by continuing to serve 
with a co-employé known by him to be an unflt and Incompétent person. It was 
enough for the court to say, as it did, that a failure on the part of the plain- 
tiff to refuse to work. in vlew of that knowledge on his part, might be nég- 
ligence on his part. The qualification was correct — that It was for the jury 
to say, from ail the attending circumstances, whether his failure to do so 
was in fact contributory négligence. A suitable judgment on that question 
«an only be reached by carefully weighing the probable conséquences of both 
courses of conduct, and it might well happen that even at the rlsk of Injury 
to himself, occasioned by the unsklllfulness of his co-employé, the plaintiff 
might still reasonably be regarded as under a duty not suddenly and In- 
stantly to refuse to continue in the conduct of the business of his principal. 
Many cases might be conceived in which the latter course might even increase 
the danger to the plaintiff himself and entail great injury and losa to others." 

The judgment is affirmed. 



TOOKER et al. v. ALSTON. 
(Circuit Court of Appeals, Bighth Circuit December 21, 1907.) 

No. 2,523. 

1. Fbattd — Action poe Fba.tjd and Deceit — Sufficienct of Evidence. 

Evidence that défendants falsely represented to plaintiff that there 
was a solld ore body under a tract of land on which they, with another. 
owned a minlng lease, when in fact it had previously been mined until 
abandoned as practically worked out, and that they concealed an openiug 
Into the old workings, and by such means induced plaintiff to buy the in- 
terest of their co-owner and a part of the interest of one of défendants 
In the lease, which was practically worthless, was sufflcient to sustaln a 
verdict for plaintiff in an action for f raud and deceit. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 23, Fraud, { 8.] 

2. Same— Déception Constitutino Fbaud— Duty to Investigaté. 

The rule that a purchaser of property is bound to avail himself of the 
ordinary means of information to ascertaln the character and value of 
the property, and that, if he does not, he cannot recover because of mls- 
representations made by the seller, cannot be invoked by one whose active 
fraud prevented the maklug of such inquiries or investigation. 

[Ed. Note. — For cases in iroint, see Cent. Dig. vol. 23, Fraud, i 21.] 
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8. Damages— Actions fob Fkatjd and Deceii'— Measuke of Damages. 

The measure of damages recoveraWe in an action for f raud and decelt 
by which plaintiff was Induced to buy property Is the différence between 
tbe priée paid (or tbe property and its value at the tlme he bougbt it. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 23, Fraud, §§ 60-62.] 

4. Featjd— Reliancb on Représentations. 

In an action for fraud and deceit inducing a purchase of proi)erty, It 
Is not a défense that plaintiff made other investigation and Inquiry re- 
specting the propertj', if the fraudulent conduet of défendant was a ma- 
terial, although not the sole, Indueement to the purchase. 

5. Same— Evidence— False Repbesentations to Otheks. 

In an action for fraud and deceit in Inducing plaintiff to buy property 
by false représentations as to Its eharacter and value, évidence that de- 
fendants made simllar représentations to others. to Induce them to pur- 
chase la relevant and materlal. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 23, Fraud, § 50.] 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
western Division of the Western District of Missouri. 

This was an action by W. W. Alston to reeover damages from Xj. A. Toolier, 
D. B. Loy, and C. A. Reed for their fraud and deceit In inducing him to pur- 
chase interests in a mining lease. A trial to a jury resulted In a verdict and 
judgment for $6,500 against Tooker and Loy, who for convenienee will be 
referred to in tbe opinion as the "défendants." There was no évidence that 
Reed participated In the conduet complained of, and the jury found in hls fa- 
vor. Tooker and Loy seek a reversai of the judgment against them. Atten- 
tion will be conflned to the ten assignmeuts of error, though their brlef takea 
a wider range and questions are argued that do not properly arise. 

H. H. Bloss (I. V. McPherson, on the brief), for plaintiffs in error. 
J. L. McNatt (A. E. Spencer and R. E. Scofield, on the brief), 
for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and PHIEIPS, 
District Judge. 

HOOK, Circuit Judge (after stating the facts as above). The déniai 
of défendants' request for a directed verdict in their favor is pre- 
sented by the first assignment of error, and the question is whether 
the verdict against them is suiïiciently supported by the évidence. 
There was substantial évidence of the following facts: 

The Boston-Aurora Zinc Company, a Maine corporation, as the 
owner of 10 acres of land in southwest Missouri, executed a mining 
lease thereof, dated November 18, 1904, to Tooker, Loy, and Reed. 
It required the immédiate commencement and continuance of mining 
opérations in a minerlike manner and in good faith, the installation on 
the premises within 90 days of a 100-ton concentrating plant, which 
should remain thereon and be operated, and the payment of a royal ty 
of 15 per cent. Subject to thèse requirements and their continued ob- 
servance, the lease ran for 10 years. It became effective May 13, 
1905. Some years before there had been extensive mining opérations 
on the leased ground at a depth of 130 feet below the surface, in part 
by means of a drift from adjoining property, and in part by a shaft 
or shafts on the leased ground, penetrating the drift A large area 
had been mined and the valuable ore extracted. The old drift was 
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about 40 feet wide and from 25 to 40 feet in height. With the ex- 
ception presently to be mentioned the mining opérations had ceased 
about 5 years before the transactions between plaintiff and défend- 
ants, the mine had been abandoned as worlted out, and the machinery 
and mining structures removed. In one place in the old drift, where 
it was about 40 feet in height, some minerai of value had been left in 
the roof and in a leg supporting the roof. The roof at this point 
was about 80 feet from the surface of the ground. 

Within the year preceding the transactions involved in this case a 
couple of miners sunk a shaft, the bottom of which, being about 80 
feet from the surface, penetrated this minerai. The rights they had, 
though it does not appear what they were, were' sold to Tooker and 
Loy. From the bottom of the new shaft a drift was driven, resulting 
in the formation of a small chamber. During thèse opérations the 
floor at the bottom of the shaft broke through into the old abandoned 
drift ; the opening being about 3 feet in diameter. When défendants 
obtained the lease in November, 1904, they cast about to find a pur- 
chaser, and to make their proposition attractive it was necessary for 
them either to conceal the existence of the former mining opérations 
or to minimize their extent and prevent those solicited to purchase 
from learning that in fact the ground had long since been practical- 
ly abandoned for mining purposes. To this end the opening from the 
bottom of the new shaft into the old drift was concealed by boards up- 
on which earth and minerai were thrown. It was represented that 
the new shaft was in virgin ground, in undeveloped territory, and 
therefore that the mine was of exceeding richness, requiring years to 
exhaust. Not far from the top of the new shaft a considérable area 
of the surface, about 100 by 150 feet, had sunk because of the with- 
drawal of support in the abandoned workings. The extent of this de- 
pression was so considérable it became necessary to account for it, 
and it was represented to be a "blow-out," a condition not infrequent 
in that mining country. A blow-out was understood to be due to 
natural causes, and not to subterranean mining opérations. Among 
those upon whom thèse and other déviées were practiced, and to whom 
the misrepresentations were made, was the plaintiff, a citizen of North 
Carolina, who as a traveling salesman visited the town in which de- 
fendants resided, and near which the mine was located, in January, 
1905. The plaintiff was without expérience and wholly unfamiliar 
with mines and mining opérations. 

An agent of défendants, who says he was similarly deceived by them, 
engaged him in conversation, spoke of défendants' mine. extoUed its 
value, and introduced him to Tooker, who in turn induced him to visit 
the premises. Shortly before their arrivai the son of Tooker, who was 
at the surface, shook the rope, and, having attracted the attention of 
the two workmen who were in the old drift, told them that his father 
had telephoned he was going to bring a man to look at the mine, and 
for them to come up into the new shaft and fix it up. One of thèse men 
testified that this was the agreed plan, and that they were working 
there merely for the purpose of keeping the lease alive; that the de- 
fendants said they desired to sell, and not to work, the mine. The two 
workmen came up, placed the boards over the opening, and scattered 
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sortie earth around the edges. They washed the walls olï with water 
to give thç ore an attractive appearance. Shortly afterwards the plain- 
tiff went down the shaft, accompanied by the superintendent of an 
adjoining mine, to whom Tooker had introduced him. Tooker re- 
mained on the surface, as was his course on other occasions when he 
took prospective purchasers there. The superintendent said : "It just 
looks bully. It is just dandy — a. bully good mine, or looks like it." 
When they returned to the surface, plaintiff asked him his opinion, 
and he replied: "It is a fine thing, if it is in solid grourid." Tooker 
thereupon replied, "There is no question about it. It is in solid 
ground." Whilst plaintifiE was in the town Tooker so attended him 
that he had little opportunity to secure disinterested advice. Tooker 
was more active than Loy ; but the latter was cognizant of what was 
being donc and assisted when occasion required. 

Various misrepresentations were made of the richness of the mine, Its 
value, and what could be donc with it, for which, if alone regarded, 
an action might not hâve been maintained (Sawyer v. Prickett, 19 
Wall. 146, 23 L. Ed. 105 ; Gordon v. Butler, 105 U. S. 553, 26 L. Ed. 
1166; Union Pacific v. Barnes, 12 C. C. A. 48, 64 Fed. 80; Kimber v. 
Young, 70 C. C. A. 178, 137 Fed. 744) ; but they are adverted to hère 
for their relevancy to the entire transaction. They represented to 
plaintifï that Reed was a f armer living 25 miles distant in the country ; 
that he was an undesirable partner, because he would not assist in put- 
ting up the mill required by the lease ; and that his third interest could 
be bought for $4,000. Plaintiff was dissuaded from visiting Reed and 
trying to buy for a less sum. They also represented that they could 
incorporate, and that the property would stand a large capitalization. 
Finally plaintifï purchased the Reed interest, paying L,oy, who assumed 
to act for Reed, $4,000 for it. The plaintiff then left, and did not re- 
turn until April. During his absence Loy wrote him that he had put 
a price of $25,000 on the property. Plaintifï wired in reply his inter- 
est was not for sale. When he returned Loy refused to incorporate, 
and Tooker proposed to plaintifï that they buy I^y out. This was 
done, and plaintifï paid Loy $4,000 for two-thirds of his third inter- 
est ; it being understood that Tooker purchased the reraainder of Loy's 
interest at the same rate. 

Though the bill of sale to plaintiff and Tooker recited the payment of 
$6,000, it is questionable whether Tooker's purchase was genuine, since 
at the time of the trial Loy appears to be still associated with Tooker 
in control of the property. Neither of them testified at the trial, and 
their versions of the transactions do not appear. Probably part of the 
$4,000 paid by plaintiff was for Loy's interest in an old mill bought 
and removed to the leased ground; but it appeared that as the resuit 
of both transactions plaintiff paid at least $7,000 for a five-ninths in- 
terest in the mining lease. There was also substantial évidence that 
the leasehold interest was practically worthless. The life of the lease 
depended upon continued mining opérations conducted in a minerlike 
manner and in good faith, and also upon the continued maintenance 
and opération of a 100-ton concentrating plant on the premises. It is 
not as though plaintiff's interest were in the land itself, in which event 
he might safely await the invention of new processes for the profitable 
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réduction of low-grade ores or await discoveries of other veins of min- 
erai in the ground. There was proof that the mine had been abandoned 
as worked out and no longer profitable, and that the mining, upon the 
results of which défendants relied, was the removal of minerai left in 
the old workings to support the roof. After a year's expérience the 
most favorable showing of défendants was that the mine was "holding 
about even." It appeared, however, that they were in debt, and some 
of their bills were four or five months past due. The plaintifï, relying 
on what was said and done by défendants, suffered a loss of the différ- 
ence between what he paid and the value of what he got at the time 
he got it. Sigafus v. Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 
113; Smith v. Bolles, 132 U. S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279. 
It was also shown that défendants, shortly before meeting plaintifï, 
attempted to deceive two other men, Stone and Moulton, by the same 
devices, but failed. 

In conclusion: There was substantial proof that défendants fraud- 
ulently concealed and disguised the physical condition of the property 
in question; that, having done so, they made false statements, not 
promissory in character, nor of mère opinion, but as to existing facts 
within their knowledge, of which plaintiff was ignorant; that the 
statements were material, and were made with intent that plaintifif 
should rely thereon and be deceived; that plaintiff did rely thereon, 
and was deceived into paying over $7,000 for that which was of 
little or no value. Under familiar rules of law, such proof required 
submission of the case to the jury, and was sufficient to uphold their 
verdict for the plaintiff. There were évidences upon the surface of 
the ground of prior mining opérations, which, had they been pur- 
sued by plaintiff, would bave led to knowledge of the real condition 
of the property. The gênerai rule is that a purchaser must exercise 
common prudence, and if he fails to avail himself of the ordinary 
means of information the law gives him no redress. Andrus v. St. 
Louis Smelting Co., 130 U. S. 643, 9 Sup. Ct. 645, 32 L. Ed. 1054. 
But défendants cannot invoke this rule, because of their active efforts 
to conceal the condition of the mine, to thwart investigation and in- 
quiry, and in misrepresenting the significance of conditions that were 
apparent. Such conduct brings the case within the salutary exception 
designed to avoid encouragement to fraudulent and deceitful prac- 
tices. Strand v. Griffith, 38 C. C. A. 444, 97 Fed. 854; Henderson 
v. Henshall, 4 C. C. A. 357, 54 Fed. 320. See, also, Stewart v. Wy- 
oming Ranche Co., 128 U. S. 383, 9 Sup. Ct. 101, 32 L. Ed. 439. 
It was no défense that part of what plaintiff was induced to purchase 
by défendants' fraud and deceit belonged to another party. Sigafus 
V. Porter, 28 C. C. A. 443, 84 Fed. 430. 

The next four assignments of error relate to the refusai of the 
trial court to give certain instructions requested by défendants. The 
instruction set forth in the first of thèse was fuUy embodied in the 
gênerai charge. The court was not required to repeat it, or to give 
it in the language of counsel. By the instruction in the next one 
counsel sought the déclaration of a rule that if the plaintiff made 
an investigation himself, and consulted with others as to the condition 
of the mine or its value, there is a presumption of law that he acted 
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upon information so gained, and not upon tlie représentations of dé- 
fendants. There is no such presumption of law. In Sioux Nat. 
Bank v. Norfolk State Bank, 5 C. C. A. 448, 56 Fed. 139, this court held 
that it was not a défense that plaintiff also made some other examina- 
tions and inquiries, if the conduct of défendants was a material, though 
not the sole, inducement to the transaction in question. In the case at 
bar the trial court charged the Jury that it was incumbent upon the 
plaintiff to show that he relied upon défendants' représentations, believ- 
ed them to be true, and, so believing, acted thereon. In another the in- 
struction asked and refused was that the jury should find for défendants 
unless it appeared that the mine was worthless. Obviously this is 
not the law. The instruction set forth in the fîfth assignment was that 
the jury should "disregàrd the testimony set out in the déposition 
of John B. Stone." This, also, was rightly refused. It was not de- 
nied that the déposition was properly taken upon sufficient notice. 
The real point of défendants' objection was that Stone was allowed 
to testify that, shortly before the transaction with plaintiff, défend- 
ants attempted to induce him to purchase an interest in the lease, and 
in doing so made the same représentations and used the same de- 
vices for concealment, which he described. Without considering other 
reasons for sustaining the action of the court, it is sufficient to say 
that Stone's testimony was relevant and material. Exchange Bank 
V, Moss, 79 C. C. A. 278, 149 Fed. 340, and cases there cited. 

In view of familiar and oft-repeated rules of practice, needing no 
citation of the authorities, the remaining fîve assignments of error 
may be disposed of by describing them briefly. The sîxth assign- 
ment challenges as an entirety a substantial part of the court's charge, 
embracing différent rules applicable to différent phases of the case. 
The seventh is as follows: 

"The court erred in the entlre charge to the jury, and for purposes of ab- 
breviatlon It will not be copled In this assignment of errors." 

In the eighth, complaint is made in gênerai terms of the admission 
of the testimony of three witnesses upon various subjects. Ir^ the 
ninth, it is said that the court erred in entering judgment on the ver- 
dict in favor of plaintiff, when by the law of the land the judgment 
ought to hâve been for the défendants. And the tenth is that the 
court erred in overruling défendants' motion for a new trial. 

The judgment is affirmed. 

SANBORN, Circuit Judge (dissenting). My understanding of the 
facts and of the law of this case, briefly stated below, is such that 
I am unable to concur in the opinion of the majority. The only 
averments in the complaint of actionable misrepresentations were 
(1) that the new shaft was sunk in virgin or undeveloped ground ; 
(3) that the ore in the sides and bottom thereof would easily run 10 
per cent.; and (3) that this ore would continue on downward for at 
least 40 feet, growing better under normal conditions. There was 
no substantial évidence that the third alleged misrepresentation was 
ever made. There was no substantial évidence that the second al- 
leged misrepresentation was false. The undisputed évidence was that 
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the new shaft was în virgin undeveloped ground to Us full depth, 
which was about 80 feet, but that there was a hole in the bottom of 
it into the old drift beneath, and that this hole had been covered with 
planks and earth when the plaintiff inspected it. The undisputed 
évidence was that he knew, before he inspected the shaft and before 
he bought this property, that there had been a mill upon it, and that 
a run of ore beneath the 80 feet, through which the new shaft was 
sunlî, 40 feet in height, across this land at the 120-foot level, had 
been worked eut. The old shaft was about 80 feet distant from the 
new shaft, and he had seen this upon the ground, and the cave-in, 
the edge of which was within a few feet of the new shaft. He tes- 
tified, and this portion of his testimony was not contradicted : 

"Q. You stated In your direct examinatlon that ono of tbese 'runs,' as 
you call it, northeast and southwest, across there had been worked eut — one 
of thèse runs of ore? A. Yes, sir ; that was 40 feet or so. Q. Who told you 
that? A. 11. A. Tooker. Q. Tooker told you that the run had been worked 
eut? A. Tes, sir; Tooker and hls son both told me that flrst, in the begin- 
ning, and Loy, too, because when we went up town I always met bim and told 
what I bad seen, and what had been said and represented. It was more than 
natural, I suppose, I went to tell them parties, and we were partners — Q. 
Just answer the questions. Then you knew, from what Mr. Tooker told you, 
there had been a run there worked ont through that ground below there — ^you 
knew that? A. Yes, sir; he told me there was $25,000 taken eut of there. 
It run direct 40 feet, too. Q. How deep was that run of ore through that 
ground? A. I don't know, only just what be clalmed. Q. I am asklug what 
he clalmed? A. That It was, well, 80 feet ores hère, and then It was 40 feet 
more. Q. Below that? A. Yes, sir ; that would be 120 feet. Q. Then the run 
of ore he clalmed was 120 feet? A. Yes, sir ; 120 feet, 1 suppose. That is 
my best recoUeetlon it is that; but there is mud in It 12 or 15 feet there." 

He was not a stranger in Joplin, where this land was situated. 
He had been selling whips to customers in that town and visiting 
it yearly for several years. Before he made his first purchase he 
inquired of his customers about the défendants, and took the man- 
ager of an adjoining mine down into the new shaft, and inquired of 
him about this mine and about the one which adjoined it. With 
ail this knowledge he bought one-third of the lease in January, 1905, 
and paid $4,000 for it. The plaintiff bought subject to the rule, 
"Caveat emptor." Notice of facts and circumstances sufficient to put 
a reasonably prudent person upon inquiry is notice of ail the facts 
which a diligent inquiry would hâve disclosed. The facts that there 
had been a mill upon this property, which had been removed; that 
there was an old shaft, and a cave-in upon it; that the new shaft 
was sunk but 80 feet; that $35,000 had been taken from a run of 
ore in this land below the 80-foot level; and that that run had been 
worked eut — constituted ample notice of the extent and character 
of the old workings, because it was such notice as would hâve in- 
spired an ordinarily prudent man to investigate and learn their ex- 
tent and character; and hence it estopped the plaintiff from assert- 
ing any damage from the alleged misrepresentations about them, and 
threw the risk of them upon him, because his failure to learn them 
was the resuit of his own failure to comply with the rule, "Caveat 
emptor." The purchaser assumes the risk of defects in the article 
bought of which he has, or by reasonable diligence may obtain knowl- 
edge. 
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In April, 1905, about three months after the first purchase, the 
plaintiff and Tooker bought another third of this property for $6,000. 
The plaintiff bought and paid for two-thirds of this tliird, and Tooker 
bought and paid for one-third of it. The only averment of any ad- 
ditional misrepresentation made to induce this second purchase was 
that Tooker falsely pretended to buy his third; but the record is 
barren of évidence that he did not actually purchase it. The bill of 
sale ran to Alston and Tooker. Alston and Tooker both made the 
note for $3,667 in part payment of the purchase price. 

There is another significant fact, which should not be overlooked 
in the détermination of this case. This was not a sale of a lease of 
a barren mine. The évidence established the fact that, after Alston 
purchased, ore of the value of $19,000 was taken out of the mine 
before the trial. It is true that there was évidence that the mining 
opération had been holding about even, counting expenses and prod- 
uct; but there was uncontradicted évidence that the owners were still 
operating the mine, that at the time of the trial they had 100 tons of 
paying ore broken down and were working upon a face of good 
minerai, 25 feet high and 12 to 20 feet wide. When the plaintiff pur- 
chased, he thought the lease was worth from $12,000 to $18,000 ; but 
it was a lease of a mine, and its value was necessarily unknown. It 
could be determined only by a thorough exploration of thé land, by 
subséquent prospecting or working. The subséquent work demonstrat- 
ed that there was $19,000 worth of ore in the mine when he purchased 
his interest in the lease. The remaining value in it is still unknown, be- 
cause valuable ore is in sight and still remains to be removed. The 
burden was upon the plaintiff to prove that the lease was worth less 
than $12,000 or $18,000, and how much less ; and there seems to me to 
be no sufficient évidence of the plaintiff's damage, if he suffered any. 

In view of the indisputable facts that Alston knew that there had 
been a run of ore worked out upon the 120-foot level, beneath the 80- 
foot level within which the new shaft was sunk, from which $25,000 
worth of ore had been taken from this land, and that there had been 
an old shaft upon it, which he saw before he purchased, it seems to me 
that there was no substantial évidence in this case to sustain a verdict 
in his favor in the light of the décisions of the Suprême Court in 
Slaughter's Administrator v. Gerson, 13 Wall. 379, 384, 385, 20 h. Ed. 
637 ; Southern Development Company v. Silva, 135 U. S. 247, 353, 8 
Sup. et. 881, 31 L. Ed. 678 ; Farnsworth v. Duffner, 142 U. S. 43, 48, 
13 Sup. et. 164, 35 L. Ed. 931; Shappirio v. Goldberg, 193 U. S. 233, 
341, 34 Sup. et. 259, 48 L. Ed. 419. 

3. There was substantial évidence that the plaintiff made an inde- 
pendent investigation of the character, condition, and value of the mine 
before he bought his interest in the lease upon it, and the court refused 
to charge the jury in response to the request of counsel for the défend- 
ants that, if they believed that the plaintiff made such an independent 
investigation and that the défendants made false représentations to 
him before the purchase, the law présumes that he acted upon the re- 
sults of his independent investigation, and not upon the mis représenta- 
tions of the défendants, and that if he acted upon the former they 
must find for the défendants. It is true, as the majority of the court 
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suggests, and as we held in Sioux Nat. Bank v. Norfolk State Bank, 56 
Fed. 139, 5 C. C. A. 448, that if a false représentation is a material, 
but not the sole, inducement to a contract or transaction, the party in- 
jured may sometimes maintain an action upon it; but that is not the 
question which the request of the counsel for the défendants presented 
hère. That question was whether, when there bave been false repré- 
sentations and an independent investigation before a purchase, the légal 
presumption is that the buyer acted upon the false représentations or 
upon his own investigation. There is no doubt that if he acted solely 
upon his ovm investigation he could not recover from the party who 
made the false représentations. Proof that the false représentations in- 
duced the purchase is essential to a right of recovery. The question 
seems to be susceptible of but one true answer. The false représenta- 
tions and action induced by them are each essential éléments of an al- 
leged fraud. Fraud is never presuméd. The légal presumption always 
is that a fraud and the éléments of it do not exist until each of them is 
clearly proved. On the other hand, there is no wrong or fraud in an 
independent investigation by a purchaser and his action thereon. That 
is the course which the rule, "Caveat emptor," requires the purchaser 
to pursue, and it is the natural and customary method followed by buy- 
ers of reasonable prudence. The logical, and to my mind the inévi- 
table, resuit is that where there hâve been false représentations, and an 
independent investigation by a purchaser, the légal presumption is that 
he acted upon his own investigation, and not upon the false représen- 
tations, and that if he did so in this case the défendants were not liable. 
The refusai to give this charge seems to me to hâve been fatal error. 
Anderson v. McPike, 86 Mo. 293, 300; Farrar v. Churchill, 135 U. S. 
609, 615, 10 Sup. Ct. 771, 34 L. Ed. 246, and the authorities from the 
Suprême Court cited supra; E. Bernent & Sons v. La Dow (C. C.) 66 
Fed. 185, 188 ; Billings v. Aspen Mining & Smelting Co., 51 Fed. 338, 
348, 2 C. C. A. 252 ; Fauntleroy v. Wilcox, 80 111., 477, 480. 

3. The testimony of John B. Stone was, in my opinion, immaterial 
and prejudicial to the défendants, and the court should hâve stricken 
his déposition from the record. The évidence he gave detailed state- 
ments made to him by the défendant Tooker in November, 1904, in 
an attempt either to sell an interest in the lease to him or to induce him 
to sell it for the défendants ; but the only material statement made to 
him, which was proved to be false, was that there had been no mining 
in the land below the level of the bottom of the new shaft, and this 
testimony was immaterial in this suit, because no such false représenta- 
tion was made to Alston, but, on the other hand, Tooker told him that 
the run of ore below the 80-foot level had been worked, and $25,000 
worth of ore had been taken from it before Alston made his purchase. 
The other statements of the défendants which Stone recited were imma- 
terial, because they were not proved to be untrue, and because they 
were not calculated to deceive, and did not deceive him. His entire 
testimony was, in my opinion, the relation of a transaction between oth- 
er parties than the plaintifif, hearsay and immaterial. 

For thèse reasons I think the judgment ought to be reversed, and 
that a new trial should be granted. 
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HBROI/D, Internai Revenue Collecter, v. KAHN et aL 
(Circuit Court of Appeals, Tbird Circuit. February 7, 1908.) 

No. 49. 

1. Taxation— Payment of Taxes Undeb Peotest— Recoveet. 

When taxes are pald under protest that tliey are beiiig illegally exacted, 
or wltli notice tliat the payer contends ttiat tliey are illégal, and inteuds 
to sue to compel repaymeut, sufficient foundation for sucli suit ia estab- 
llshed. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 45, Taxation, §§ 1003, 
1004.] 

2. Inteknax Revenue— Inheritance Tax— Payment Undeb Peotest — Re- 

COVERY. 

Payment of an Inherltance tax under protest, upon the Internai revenue 
collector's threat that, imless It should be proruptly paid, it would be 
collected with a penalty and interest at 1 per cent, per month, was made 
under snch duress as made the payment Involuntary, for the purpose of a 
suit to recover it. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 29, Internai Revenue, 
§§ 83, 84.] 

3. Saue— Assessment of Tax— Value of Life Estate— Mostuaby Tables. 

War Revenue Act June 13, 1898, § 29, 30 Stat. p. 404 [U. S. Ooi^n. St. 
1901, p. 2308], Irùposes Inheritance taxes in certain cases, but proviues no 
method of assessing the value of life estâtes. Section 31 (30 Stat. p. 
466 [U. S. Comp. St. 1901, p. 2310]) makes ail administrative, etc., provi- 
sions of law, Includlng laws governing the assessment of taxes not there- 
tofore especially repealed, applicable to the act. Rev. St. § 3447 [U. S. 
Comp. St. 1901, p. 2277], providea that, when the mode of assessing any 
tax imposed is not provided for, the Oommlssioner of Internai Revenue 
may establish the same, etc. Eeld that, even if mortuary tables may be 
resorted to in ascertainlng the value 6f a life estate v?here the life tenant 
is living, the value should be based upon the actual duration of the ten- 
ant'8 life, and not upon a fictitious duration derived from such tables, 
where he bas dled before the assessment, though his death is unknown 
when the assessment is made, and though under section 30 the tax related 
back to the tlme of testator's death. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 
See 147 Fed. 575, 

Harrison P. Lindabury, for plaîntiff in error. 

Robert H. McCarter and Conovers English, for défendants in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This case cornes before the court on writ 
of error to the United States Circuit Court for the District of New- 
Jersey, to review a final judgment of that court, entered December 
11, 1906. 

Suit was brought by the défendants in error, in the Suprême Court 
of the State of New Jersey, against the plaintiff in error, to recover 
legacy taxes assessed and paid under the act of Congress of 1898, 
known as the "War Revenue Act." The suit was removed, under the 
statute in that behalf, to the court below, and finally resulted in the 
judgment now under review. The case was tried by the court below 
without a jury, trial by jury having been, by agreement of the parties. 
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expressly waived. Pursuant to the request, of counsel, the court made 
certain findings of fact in the case, and entered the same as a spécial 
verdict therein. From thèse findings o£ fact, we summarize the fol- 
lowing : 

The défendants in errer are the duly qualified executors of the last 
will and testament of Abraham Wolfif, who died October 1, 1900, leav- 
ing to survive him two daughters as his only issue, viz., Addie W. 
Kahn and Clara W. Wertheim. By his last will and testament, the 
testator gave ail the rest, residue, and remainder of his estate, real 
and Personal, to his trustées, the survivors and survivor of them, and 
his successors, upon the following trusts : 

"1. To dlvlde, set apart and hold t^e same In as many equal portions or 
shares as I shall leave daughters me survlving «nd the issue of a deceaserl 
daughter, allotting, however, and turnlng over to the issue of a deceasert 
daughter only the portion or share which their parent would hâve taken if 
living, that Is to say per stirpes and not per capita, and as to the share of a 
surviving daughter, to invest and keep invested the personal estate and pro- 
ceeds of real estate of such share, if sold, in such securitles as by the Thirty- 
sixth article of this my will they are authorized to invest in. 

"2. To collect and receive the rents, issues, interest and Income of the por- 
tion or share so to be set apart for each of my said daughters and to apply the 
same to her use so long as she shall live free from any control of her husband. 

"3. Upon the death of such daughter leavlng issue her surviving, to dis- 
pose of her share or portion among such Issue in shares as she may appoint 
by will, and in default of such appolntment, or so far as such appolntment 
shall not be made, to dispose thereof among such Issue in shares per stirpes 
and not per capita, and if she shall leave no issue her surviving, to continue to 
hold her share or portion for the beneflt of her sister, if living, for life, in 
trust to collect and receive the rents, issues, interest and income thereof, and 
to apply the same to her use so long as she shall live, and upon or In case 
of her death, to dlvide the same to and among her issue, if any, In shares 
as she may appoint by will, and in default of such appointment, ,or so far as 
such appointment shall not be made, tb dispose thereof among such issue, in 
shares per stirpes and not per capita, and in default of such issue to divldé 
the same to and among the following persons in the proportions herein pro- 
vided, that Is to say: [namlng them]." 

On May 19, 1903, the said executors, pursuant to the requirement 
of section 30 of the war revenue act (Act June 13, 1898, c. 448, 30 
Stat. 465 _[U. S. Comp. St. 1901, p. 2308]), filed with the plaintiff in 
error, as internai revenue collector, a schedule and return, together 
with an affidavit, showing the legacies and. distributive shares aris- 
ing from the personal property of every kind belonging to the estate of 
Abraham Wolflf, including therein the life interests of the two daugh- 
ters, under the foregoing sections of his said will. This affidavit was 
filed with the return, for the purpose of bringing to the attention of 
the collector certain items not included in the return, which the ex- 
ecutors claimed were not taxable. Thèse disputed items hâve no re- 
lation to the claim in suit. According to this return, the amount of 
the said testator's residuary estate was $5,295,537.94. The inventoried 
valuation of one-half of the said residuary estate, which, by the terms 
of the said will, was trusteed for the benefit of the said Clara W. 
Wertheim, was the sum of $3,647,768.97. By a letter dated July 
10, 1903, the executors were advised by the collector that the commis- 
sioner at Washington was not satisfied with the return, in référence 
159 F.— 39 
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to matters having no bearîng on the issue bef orë us; and' they were 
requested to forward a new return, for transmission to the depart- 
ment. 

Following this, correspondence ensued between the attorneys of 
the executors and the said coUector, and aiso the Commissioner of 
Internai Revenue, at Washington, with the resuit that Mr. Carnochan, 
one of said attorneys, went to Washington on the 13th of August, 
1903, and had a personal interview with the solicitor of the Internai 
Revenue Department, in référence to the various items which the 
executors claimed should not be taxed, but which the department 
claimed were taxable. Mr. Carnochan, at this interview, stated to the 
said solicitor that, until the légal questions relating to the taxability 
of said items were determined, it would not be possible to file a new 
return. At the same time, he stated that the executors were wilHng 
to hâve the légal questions involved determined in any suitabje way. 
The solicitor stated that he would consider the matter. Under date 
of September 2, 1903, the attorneys for the executors wrote to the 
Commissioner of Internai Revenue at Washington, referring to the 
interview of Mr. Carnochan with the solicitor of the department, and 
stated that: 

"He [Carnochan] was informed that the course of business was such that 
the matter eould not be formally reported to your department from the col- 
lector of Newark, until the latter part of last month, August, and that then 
the matter would be taken up and a détermination reached as to certain items, 
the taxability of which was more or less discussed with the solicitor." 

The letter then asks: 

"Is there anything further, by way of proof or brief, that your department 
désires In the matter? We understand that no assessment has yet been made." 

Under date of September 8, 1903, the said attorneys received the 
following letter from the deputy commissioner : 

"This office Is In receipt of your letter of the 2d inst., relative to the estate 
of Abraham Wolfif, in which you ask If anything further, by way of proof or 
brief, is desired In the matter. In reply, you are advised that no further 
information Is desired, and that action will be taken In the matter In the near 
future." 

No further information or communications were had, from either 
the collector or the Internai Revenue Commissioner, until under date of 
October 36, 1903, a letter from the collector, the plaintiff in error, was 
received by the executors, înclosing a notice and demand for taxes as- 
sessed against the estate of Abraham Wolfif, and addressed to the de- 
fendants in error, as executors. This notice was as foUows : 

"You are hereby notifled that a tax under the internai revenue laws of the 
United States, amountîng to $107,398.16, the same belng si" tàx upon legacles 
and distributive shares, has been assessed against you by the Commissioner 
of Internai Revenue and transmltted by him to me for collection. Demand is 
hereby made for this tax, whicli Is due and payable wlthin one year of death 
of testator when death occurred on or after July 1, 1901, and in case testa ter 
died before .Tuly 1, 1901, tax' mtistbepaid before July 1, 1902, but in ail cases 
payment of tax before distribution is Imperative and unless paid on or before 
the time when due and payable, it wUl be my duty to collect the same with a 
penalty of 5 per centum additional, and Interest at 1 per centum per month. 

"Payment may be made to me at Newark P. O. Building. 

"$107,398.16. Herman C. H. Herold, Collector." ' 
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Under the same date, the attorneys for the executors received a like 
letter from the collector, inclosing a copy of said notice. Following the 
receipt of this notice and demand one of the said attorneys, on behalf 
of the executors, on November 4, 1903, personally called at the office 
of the plaintiiï in error, collector as aforesaid, with a certified check for 
the amqunt of money specified in the notice, and paid the tax. At the 
same time, he stated on behalf of the executors that the tax was paid 
under protest, and in addition, filed with the said collector a written 
protest, in which they asserted that the whole of the said tax was il- 
légal and invahd, illegally and improperly assessed, that they paid the 
same only under protest, and only because of the requirement of the 
department, and to prevent proceedings to compel collection, and for 
interest and penalty. They then proceed, as follows: 

"They particularly protest that the said tax Is illégal and Invalld, and Is 
illegally and improperly assessed, se far as it includes a tax on life interests 
created by said wlll, and they pay the same only under protest, and only for 
the reasons above given." 

The said Clara W. Wertheim, the life beneficiary of the share of the 
residuary estate hère in question, died without issue on the 15th day 
of August, 1903, 2 years, 10 months and 14 days after the death of the 
said testator, and 2 months and 20 days before the said payment of 
tax. On April 4, 1904, a pétition was filed by the executors, asking to 
hâve $36,637.59, of the total amount paid by them, refunded. This 
pétition did not embrace the taxes, for which recovery is sought in this 
suit, but only such part as had been in dispute between thé executors 
and the commissioner before the assessment on the so-called residuary 
life estate was made. The claim made under the foregoing pétition 
was subsequently on April 11, 1905, allowed to the extent of $13,- 
983.36. Almost immediately thereafter, and before payment to the ex- 
ecutors of the amount of such allowance, the plaintiff in error was noti- 
fied by them that they intended to file a further pétition, asking that 
another portion of the taxes paid be refunded. This notification was 
given, in order that the department might withhold, if it cared to, the 
rebate allowed under the first pétition, until the second pétition could 
be filed and its merits determined. Such a pétition was subsequently 
filed, on May 15, 1905, for the return of $37,673.13, with interest, being 
the overpaid tax in suit herein. There was considérable correspond- 
ence between the counsel of the executors and the department, with 
référence to the subject-matter of this second claim, but it was later al- 
together disallowed, and this suit was thereupon instituted. 

Upon this State of facts, the plaintiff in error makes in this court two 
contentions : 

First. That the payment of the tax in question, assessed upon the 
interest of Mrs. Wertheim in the residuary estate of her father, though 
made under protest, was not involuntary, and therefore no recovery 
can be had. 

Second. That, notwithstanding Mrs. Wertheim's death prior to the 
assessment of the tax upon her interest, as aforesaid, said tax was 
properly assessed as on the value of the life estate> computed from the 
date of the death of the testator by the life tables adopted and used for 
that purpose ;by the Department of Internai Revenue. 
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In support of the first contention, counsel for plaîntiff in error cites 
a number of décisions of the Suprême Court, from which the proposi- 
tion is sought to be deduced that, in addition to the protest, there must 
be disclosed something like actual duress, under which the payment 
sought to be refunded is made, as, where duties are paid in order to 
obtain possession of the goods held in the custody of a collecter of cus- 
torns. Undoubtedly in such cases, and especially where the goods are 
perishable, the owner or claimant is compelled to pay the duties, in 
order to obtain possession of his property and avoid the loss incident 
to its détention. But thèse are not the only cases in which payment 
under protest will support an action for a refunding of money paid. 
Every demand by one clothed with officiai légal authority to make the 
demand, imposes a certain compulsion on the one upon whom the de- 
mand is made. Such a demand is always exigent and places a récusant 
in a position of disadvantage. Especially is this so in regard to the 
payment of taxes, state or national. The proper administration of the 
fiscal affairs of the government, require that the payment of taxes 
should not be delayed by disputes as to their legality, but that the taxes 
should first be paid and ail questions in regard to them be determined 
in suits brought for their refunding. It is a wise policy, therefore, 
that encourages the payment under protest of disputed taxes. Though 
there is some conflict in the dicta of the Suprême Court, we think that 
the true doctrine is that, >when taxes are paid under protest that they 
are béing illegally exacted, or with notice that the payor contends that 
they are illégal and intends to institute suit to compel their repayment, 
a sufficient foundation for such a suit has been established. Chese- 
broiTgh V. U. S., 192 U. S. 253, 24 Sup. Ct. 262, 42 L. Ed. 432; City 
of Phila. V. Collecter, 5 Wall. 720, 731, 18 L. Ed. 614. 

In the case at bar, however, there was more than the simple payment 
of the tax under protest as to its illegality, as it was paid upon the de- 
mand of the collector, coupled with a threat that unless promptly paid, 
the same would be collected with a penalty and interest at 1 per centum 
per month. Payment made upon such a demand from a government 
officiai, acting within the gênerai scope of his authority, constituted 
such a duress as clearly made such payment involuntary. This view 
disposes of the question, without référence to the considération upon 
which the learned judge of the court below properly enough, if we 
assume his finding of fact in that respect to be correct, based his opin- 
ion, viz., that there was not that full knowledge of ail the facts and 
circumstances of the case as would make the payment voluntary, in 
that the fact of the death of the life tenant before the assessment was 
made was not known to the plaintiffs below. 

We come now to the more important question, as to the valuation 
made by the plaintifï in error of Mrs. Wertheim's bénéficiai interest in 
her father's residuary estate. As appears from that part of the will 
recited above, the testator's whole residuary estate, real and personal, 
was given to trustées, and the survivor of them to divide, set apart and 
hold the same in as many equal portions or shares as he should leave 
daughters to survive him, and to invest and keep invested the personal 
estate and proceeds of real estate, if sold, of each share, and "to collect 
and receive the rents, issues and income of the portion or share so to 
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be set apart for each of niy said daughters, and to apply the same to 
her use so long as she shall live, free from any control of her husband." 
No question is made in this respect, and it is therefore assumed that 
Mrs. Wertheim, under this provision of her father's will, had a béné- 
ficiai life interest in the corpus of the fund or estate, the income of 
which she was to enjoy during her life. The pertinent portions of 
sections 29 and 30 of the war revenue act of 1898, are as follows : 

"Sec. 29. That any person or persons having In charge or trust, as admln- 
istrators, executors, or trustées, any leiacies or distributivè shares arising 
from Personal property, where the whole amount of such personal property as 
aforesald shall exceed the sum of ten thousand dollars in actual value, pass- 
ing, after the passage of this act, from any person possessed Of such property. 
either by will or by the intestate laws of any state or terrîtory, or any Per- 
sonal property or interest therein, transferred by deed, grant, bargain, sal^, 
or gift, made or intended to take effect in possession or enjoyment after the 
death of the grantor or bargainer, to any person or persons, or to any body 
or bodies, polltic or corporate, in trust or otherwise, shall be, and hereby are, 
made subject to a duty or tax, to be paid to the United States, as follows— 
that is to say," etc. 

"Sec. 30, That the tax or duty aforesaid shall be due and payable In one 
year after the death of the testator, and shall be a lien and charge upon the 
property of every person who may die as aforesaid for twenty years, or until 
the same shall, within that period, be fully pald to and dlscharged by the 
United States ; and every executor, administra tor, or trustée having in charge 
or trust any legacy or distributivè share, as aforesaid, shall glve notice there- 
of, in writing, to the collector or deputy collecter of the district where the 
deceased grantor or bargainer last resided within thlrty days after he shall 
bave taken charge of such trust, and every executor, administrator, or trustée, 
before payment and distribution to the legatees, or any parties entitled to 
bénéficiai interest therein, shall pay to the collector or deputy collector of the 
district of which the deceased person was a résident, or in which the projpèrty 
was located in case of nonresidents, the amount of the duty or tax assessed 
upon such legacy or distributivè share, and shall also make and render to the 
sald collector or deputy collector a schedule, list, or statement, in duplicate, 
of the amount of such legacy or distributivè share, together wlth the amount 
of duty which bas accrued, or shall accrue, thereon, verifled by his oath or 
affirmation, to be administered and certified thereon by some magistrats or 
offlcer having lawful power to administer such oathg. In such form and man- 
ner as may be prescribed by the Commlssioner of Internai Revenue, which 
schedule, list, or statement shall contain the names of each and every person 
entitled to any bénéficiai interest therein, together with the clear value of such 
Interest, the duplicate of which schedule, list, or statement shall be by him 
Immediately delivered, and the tax thereon paid to such collector," etc. 

It will be remembered that a return was made by the executors, pur- 
suant to the requirement of section 30 of the said war revenue act, and 
filed with the plaintiff in error, as internai revenue collector, May 19, 
1903. The executors had qualified as such under the will of the testator, 
November 7, 1900, and this return, therefore, was filed about 2^^ years 
thereafter. As the estate was large, presumably the interval was oc- 
cupied in reducing it into possession, so as to be able to ascertain the 
amount of the residuary estate, in the income of which the daughtçrs 
were interested. At ail events, no demand seems to hâve beeri made 
upon them in this interval, and they certainly hâve not disobeyed the 
injunction of the statute, that no payment or distribution to legatees or 
parties entitled to a bénéficiai interest should be made before payment 
of the tax to the collector. As we hâve seen, the return of May, 1903, 
was not satisfactory, and resulted in a correspondence and personal in- 
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terviews between the attorneys for the executors and the officers of the 
Revenue Department, extending over two or three months. It is not 
deriied that no assessment was made of the tax to be collected on Mrs. 
Wertheim's interest until about October 36, 1903, or at least two 
months after her death, when the demand was made from the executors 
for a sum which included a tax upon what was claimed to be the value 
of Mrs. Wertheim's life interest in the residuary estate under her fa- 
ther's will. 

The inventoried amount of one-half of said residuary estate being re- 
turned as $2,647,768.97, the Commissioner of Internai Revenue assess- 
ed the clear value of the life interest, as computed under the life tables, 
to be $1,870,367.08, upon which the tax prescribed by section 29 of 
the said revenue act was at the rate of $2.25 per hundred, and amount- 
ed to the sum of $42,081.91, and this was the sum which was paid by 
the executors under protest November 4, 1903. No method of assess- 
ing the value of such a life interest is prescribed by the statute of 1898. 
It is claimed, however, by the Commissioner of Internai Revenue, that, 
inasmuch as section 31 of the act makes ail administrative, spécial or 
stamp provisions of law, including the laws in relation to the assess- 
ment of taxes not theretofore specifically repealed, applicable to said 
act, the Commissioner, under section 3447 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 2277], has the right to prescribe the mode of as- 
sessing taxes, and that under this authority mortuary tables may be re- 
sorted to, for the purpose of ascertaining the présent value of a life es- 
tate. We may assume for présent purposes that this contention on be- 
haïf of 'the plaintiff in error, is correct, but it does not follow that such 
tableis çan be resorted to or used to ascertain a life expectancy, when 
the period of that life has already been determined. No implication of 
authority for such a practice, can be derived from the statute, nor from 
any necessity which may exist in the case of a life still continuing. It 
îs true, that when resort is had to such tables to assèss the value of a 
life interest of a beneficiary still in being, it may happen that such life 
terminâtes after such assessment and payment of the tax, at a time far 
within the expectancy fîxed by the life tables. Such hardships cannot 
be avoided, but at the date the assessment in this case was made, the 
Hfe in question had already determined, and its précise duration as a. 
basis of valuation was fixed. This fact could not be ignored whenever 
brought to the attention of the proper taxing authorities, and the fact 
that it was not known at the time of the assessment, cannot alter the re- 
qùirements of the situation. 

The contention is made that, inasmuch as the statute provides that the 
tax shall be due and payable in one year after the death of the testator, 
and shall be a lien upon ail bis property from that date, the tax, 
whenever irhposed, relateS to that time. Upon this point, we cannot do 
better thah quote from the opinion of the learned trial-judge : 

"The défendant contends that the interest of the deceased In the estate 
was subject to the tax from thé time of the death of thé testator, and that 
whenever imposed the tax related back to that time ; nevertheless the clear 
value of each interest had to be ascertained, and as the Interest tb be assessed 
in this case was a life interest, and its value depended upon the duration of a 
life, such duration had to be determined, and it was just hère that the inlstake 



NATIONAL BANK OF OOMMBEOE V. WILLIAMS. 615 

was made; It would hardly be pretended In reason, that If the life tenant had 
died the day after her father, that a tax, the amount of whlch had been there- 
after determlned by the use of mortality tables, would be légal even though It 
be admltted that such tax rlghtly imposed would relate back to the death oî 
the parent. The duration of life in the case supposed, would hâve been deter- 
mlned and the value of the life interest ascertained by Its known duration. 
Bach Interest llable to taxation must be valued independently. Knowlton v. 
Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 L. Bd. 969. As already sald, life tables 
are not the best évidence or conclusive évidence, their use Is only justlfled 
when no better évidence is obtainable. Cases somewhat slmilar to the one at 
bar, but arising prevlously thereto, were brought to the attention of the court 
by counsel, from which it appeared that the Commissloner of Internai Revenue 
had In such cases granted like relief to that sought In this case; but whén 
the facts In this case were brought to his attention for review, hls reply was 
that the cases above referred to were either erroneous, or had been overruled, 
presumably by himself." 

The reasoning contained in the opinion of the learned trial judge is 
clear and convincing, and fully supports the conclusion reached by him, 
that the value of Mrs. Wertheim's life interest in the residuary estate 
of her father, should be based upon the actual duration of her life, and 
not upon a fictitious duration derived from the life tables. 

The judgment of the court below is affirmed, subject to the correc- 
tion of errors, if any, in mère calculation on the basis hereby approved. 
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(Circuit Court of Appeals, Fifth Circuit December 10, 1907.) 

No. 1,656. 

Bankbuptoy— Liens— CoNDiTioNAi, Sale Contbacts. 

A séries of notes or contracts executed by a lumber company on the de- 
llvery to It of rails and other materials for the construction of a logglng 
railroad, each calling for the payment of a sum stated, describing the prop- 
erty delivered, and providing that the title should remain in the seller 
untîl full payment was made, and that any equlty therein acquired by the 
maker by reason of partial payments should stand pledged for the remaln- 
der due and be held by the maker as trustée, were valid and enforceable 
contracts under the law of Louisiana, and, on the bankruptcy of the Com- 
pany after having made partial payments, constituted a lien on the prop- 
erty described for the remainder due thereon. 

Pétition to Superintend and Revise Proceedings of the District 
Court of the United States for the Western District of Texas. 

M. W. Davis and V. M. Clark, for petitioner. ■ 

G. A. Keller, George R. Gillete,' and William C. Berry, for respona- 
ents. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. On May 1, 1903, J. E. Brady, of 
the city of Toomey, state of Louisiana, had lumber mÛls at that place 
known as the "Toomey Lumber Mills." On the date above named 
he made, at Houston, Tex., with H. E. Miller, a représentative oi 
Walter A. Zelnicker Supply Company, a contract to buy li^ to 1% 
miles of 20-relay iron rails, and such splices as are with thera, at priées 
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named f. o. b. Pants, Tex., H. E. Miller's inspection to govern, wîth 
freîght allowed to Toomey, La. ; one 13-ton narrow-gauge Shay loco- 
motive, at a price named, Walter A. Zelnicker Supply Company in- 
spection to govern; with other material described in the contract; 
providing.for a cash payment on acceptance of the contract, and for 
the giving of four notes for the balance of the purçhase price, specify- 
ing dates, etc. ; and further providing that "for the purpose of securing 
the payment of said notes, the buyer is to exécute and deliver to the 
seller, at the time of tender of bill of lading as af oresaid, a deed of 
trust or mortgage on the property,covered by this contract." On De- 
cember 17, 1903, the Brady-Stein Lumber Company, writing from San 
Antonio, Tex., to the Walter A. Zelnicker Supply Company, St. Louis, 
Mo., say : 

"We liake pleasure to notify you that we hâve completed the organization 
of thei ùadersignecl stock company wliicb bas assumed ail assets and llabilities 
of Mr. J. E. Brady at Jackson ville, as shown on the bocks of bis plant known 
as the ïoomey Lumber Mills at that place. Mr. Brady will remain with the 
Company as director and superintendent and as the largest Indlvidual stook- 
holder of the same.'^ 

On February 1, 190-4, at Jacksonville, La., Walter A. Zelnicker 
Supply Company contracts in writing to sell, and Brady-Stein Lumber 
Company, of the city of Jacksonville, state of Louisiana, contracts to 
buy certain steel , rails described, and splices complète with bolts, at 
priées named f. o. b. Pittsburg, Pa., subject to acceptance by Walter 
A. Zelnicker; providing for the payment of one-fourth of the price 
on tender of bill of lading, and for, at the same time, giving tliree 
notes for the balance of the purçhase price, specifying the due dates. 
The contract of May 1, 190a, and of February 1, 1904, both in writing, 
provide that, "for the purpose of securing the payment of said notes, 
the buyer is to exécute and deliver tô the seller, at the time of tender 
of bill of lading as af oresaid, deed of trust or mortgage on the proper- 
ty covered by this contract." ;E)arly in February, 1905 (the exact date 
not shown), the Brady-Stein Lttmber Company made a gênerai assign- 
ment to a Mr. Gross for the behefit of its creditors. Thereupon an in- 
voluntary pétition in bankruptcy was fîled against the company, and 
the référée appointed the respondent, Mason Williams, receiver of the 
company's estate, and he, as such receiver, took charge of the Toomey 
Lumber Mills 4nd the tramway in connection therewith, Brady-Stein 
Lumber Company was duly adjudged a bankrupt on the 16th day of 
February, 1905, and Mason Williams was then appointed trustée and 
qualified. On' March 4, 1905', the Galveston Hat & Shoe Company, 
one of the interveners and respondents, appeared as a creditor and 
asked and obtained certain relief, and on the same day, with the con- 
sent of that creditor (and no other creditor objecting), the référée 
made an order àuthorizing and directing the trustée to operate the mill 
property and tramway as a j^oing concern. On the 3d of October, 
1905, the petitioner fiJed with the référée its application to hâve the 
property involved in this cause set aside to it upon the foUowing state 
of facts, which hâving verified by the record, vi^e adopt from the peti- 
tioner's brief, viz.: On December 1, 1903, September 1, 1904, and 
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May 25, 1904, the Brady-Stein Lumber Company, through itself and 
J. É. Brady, executed its several written obligations to Walter A. 
Zelnicker Supply Company, of St. Louis, by the terms of which said 
Walter A. Zelnicker Supply Company bound itself to deliver, and did 
thereafter deliver, material described in the written obligations to the 
bankrupt at its place of business in Calcasieu parish, in the state of 
Louisiana, where the bankrupt then conducted a mill for the manu- 
facture of lumber. This material was used by the bankrupt in the 
construction of a tramway which was built in connection with the mill 
and for use in hauling logs to the mill. Thèse writings obligated the 
bankrupt to pay to Walter A. Zelnicker Supply Company, or order, 
the purchase money for the materials in several différent installments 
at the times stipulated, and in which is contained the following pro- 
vision : 

"It îs agreed and understood that the above described property ia to remahi 
the property of the payée, or its assignée, and whatsoever equity we may be 
entitled to in same by virtue of any payments thereon, is hereby pledged to 
said payée, or Its assignée, and held by us as their trustée until al! of said 
notes shall hâve been pald. In the event of any of said notes not having been 
paid at maturity, the payée or Its assignée may. without further notice to us 
and without any liability whatsoever for trespass, take possession of the above 
said property for its own benefit." 

The first clause in each of thèse writings is in the nature of a proin- 
ise to pay to the order of the Walter A. Zelnicker Supply Company 
certain sums with interest at the National Bank of Commerce in St: 
Louis, Mo. (except one payable at New Orléans), providing that, if 
placed with an attorney for collection, the niakers agrée to pay 10 
per cent, additional on the amount as attorney's fées, and that the 
makers and indorsers each and severally waive présentation for pay- 
ment, protest, notice of protest, and nonpayment, each reciting also that 
it is one of a séries of like ténor and date given to secure certain sumis 
of money, describing the materials. Thereafter the payée transferred 
and assigned, for a valuable considération, to the petitioner each and 
ail of thèse notes, as well as ail of the payee's right. title, and interest 
in and to the property therein described. The bankrupt defaulted in 
the payment of $2,971.37 of the purchase money which was due before 
the adjudication in bankruptcy. The bankrupt had possession of the 
property involved in this suit at the time it made the gênerai assign- 
ment referred to, and appears to hâve had possession at the time the 
référée appointed respohdent Williams receiver, who, as such receiv- 
er and as trustée, held possession thereof until the same was sold by 
consent of parties and order of the référée hereafter noticed. There 
appear to hâve been nine of thèse notes executed, eight of which are 
claimed by the petitioner, and one was held by the W. A. Zelnicker 
Supply Company of Mobile. Ail of the notes, except two, became due 
before the adjudication of bankruptcy on February 16, 1905; one of 
each séries of notes was recorded in the parish of Calcasieu, La. In 
addition to its claim for the property, and altogether subject thereto, 
the petitioner pieaded in the alternative, in a second count, for the en- 
forcement of its lien upon the property as a secured claim for the 
amount rettiaining unpaid thereon. Before the hearing of this applica- 
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tion by the référée, a sale of the property in controversy for the sum 
of $4,250 was approved by the référée, and his order confirming the 
sale was duly entered, and the proceeds are now in the hands of the 
trustée awaiting the détermination of this litigation. The petitioner 
claims ail of the property which brought the above sum (having fur- 
uislied ail of the material which went into the construction of the 
property sold), except that material which is described in the note dat- 
ed September 30, 1903, payable at the New Orléans National Bank, 
New Orléans, La. It is conceded by the petitioner that this material 
was furnished by the Walter A. Zelnicker Supply Company of Mo- 
bile, a différent corporation frdm the payée in ail the ; other notes. 
The interest of the Alabama corporation is determined by the decree 
of the référée, who applied to it the sum of $681.28 out of the pro- 
ceeds of the sale of the property. 

The trustée in bankruptcy replied to the application of the petition- 
er with gênerai and spécial deniurrers and spécial answer and gênerai 
déniai, disputing its right to recover on either its first or second count. 
The Galveston Hat & Shoe Company and C. M. Campbell & Sons, by 
leave of the référée, intervened and presented pleadings substantially 
the same as the pleadings of the trustée, except that each sought the 
enforcement of an alleged lien upon the property accruing after the 
adjudication of bankruptcy. On the hearing before the référée it was 
ordered that the proceeds of the sale, except the amount awarded to 
Walter A. Zelnicker Supply Company of Mobile, should be turned 
over to the petitioner. From this order the trustée and interveners each 
filed a pétition for review before the District Court. Upon the record 
made, the court set aside the order of the référée and denied any relief 
to the petitioner. The claimant brings the case before us on an appeal 
from, and on a pétition to superintend and revise, the action of the 
District Court, and présents an agreement of counsel specifying, among 
other things, "that the pétition to revise any matters of law filed as 
aforesaid in this cause may be Consolidated with the appeal heretofore 
perfected as aforesaid, as they both involve the same matters and are 
identical in ail respects, except as to the method of bringing the cases 
before said Circuit Court of Appeals." In this court, the trustée, by 
his attorney, has filed a motion to dismiss the pétition to superintend 
and revise, on the ground that the case is not a proceeding in bank- 
ruptcy, but a proceeding on a pétition filed by an adverse claimant to 
recover property from a trustée in bankruptcy, and is, therefore, a con- 
troversy "arising in bankruptcy proceedings," revîewable by appeal 
only, 

From our examination of tliç record, we are satisfied that there is 
no substantial conflict in the évidence, and that it sufficiently estab- 
Hshes the material facts in the case, leaving only questions of law for 
ouf détermination. It may be that the petitioner might hâve had a 
plenary suit on the cause of action it states, and hâve prosecuted it as 
a controversy arising in bankruptcy proceedings, and, if it were neces- 
sary in order to do complète justice between the parties, we might give 
the case it has submitted the benefit of such a construction; but, in oui 
opinion, we may settle the questions at issue on the pétition to super- 
intend and revise. Therefore the motion to dismiss that pétition is re- 
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fused, and the appeal is dismissed. There is nothing in the pleadings 
or the proof to raise a doubt in our minds that the writings presentëd 
by the petitioner in support of its claim constitute the contract between 
it and the bankrupt. It seems clear to us that the property described 
in thèse writings went into the construction of the tramway or the log- 
ging road that was sold, and that no other property of the nature de- 
scribed in thèse writings was used in its construction ; that, at the 
time of the adjudication in bankruptcy, the price had not been fuUy 
paid ; that the contracts were made in Louisiana ; that the goods were 
to be used at a designated place in Louisiana, and for a designated 
purpose ; and that the provision that the property described should re- 
main the property of the payée or its assigns, and whatever equity the 
buyer might be entitled to therein by virtue of any payments thereon 
shall be pledged to the payée or its assigns, and held by the buyer as 
their trustée until the whole price had been paid, is a provision inserted 
by the parties having in mind the law of Louisiana permitting and pro- 
viding for the enforcement of such a bargain, and should be upheld by 
the courts. If nothing had been paid on the price, the payée or its as- 
signs could, under the Louisiana law and agreeably to the terms of the 
stipulation, take possession of and remove the property for its own 
benefit as its own. Baldwin v. Young, 47 La. Ann. 1466, 17 South. 
883 ; Mortee v. Roach's Syndic, 8 La. 83 ; Rev. Civ. Code La. tit. 7, c. 
4, art. 2457 ; Id. c. 5, tit. 7, art. 2471. As fully shown by the indorse- 
ments on the notes tbemselves, there bave been partial payments made 
thereon, and the record shows that pending this litigation, by consent 
of the parties, the property has been disposed of, and its proceeds in 
money are held by the trustée subject to the décision of the court. A 
part of the debt had not matured on the 16th of February, 1905, when 
the adjudication of bankruptcy was had. On October 5th of the same 
year the clàimant presentëd its case, substantially as it présents it now, 
to the référée, and obtained judgment in its favor. Since then thèse 
proceedings bave been pending. The court of bankruptcy was fully ad- 
vised as to ail the features of the case ; that the bankrupt had obtained 
possession of the property under the contracts we are now consider- 
ing, and had not fully paid for it. The amount paid was fully !and 
clearly stated; the amount remaining unpaid was a matter of calcula- 
tion. Whatever construction we might be disposed to put upon , the 
terms of the writings, we could hardly hold that the bankrupt itself or 
its trustée could hold this property or the proceeds of its sale Under 
the consent agreement without paying fully the unpaid portion of the 
purchase money. Some of the purchase money having been paid, and 
the whole of the property having been converted into money, and 
the stipulation being that the equity which the purchaser acquired in 
the property by virtue of any payments thereon was pledged to the 
payée or its assigns and held by the debtor as their trustée until the 
whole of said price should be paid, it would be manif estly inéquitable 
to sufïer the clàimant to recover more than the full amount of the un- 
paid purchase money. It, therefore, seems to us to be substantially im- 
material whether the clàimant shall be permitted to recover under the 
first count of his pétition or under the second. 
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The içonstruction o£ 57n forbidding proofs subséquent to one year 
after adjudication, etc., for which the trustée contends, is too narrow. 
Hutchinson v. Otis, 190 U. S. 55.^, 23 vSup. Ct. 778, 47 L. Ed. 1179. 

We therefore adjudge that the petitioner is entitled to receive, and 
should be awarded, so much of the proceeds of the sale of the property 
as shall be sufficient to satisfy the unpaid portion of the purchase price, 
with interest thereon at the rates stipulated in the contracts and accru- 
ing up to the date of the confirmation of the sale of the property 
and the placing of the proceeds thereof in the hands of the trustée to be 
held by him subject to final adjudication in this case. The petitioner 
shall recover costs in this court against ail the respondents and costs in 
the District Court, except such as were incurred on the respondents' 
pétition to review the decree of the référée entered on May 34, 1906, 
and vacated by the District Court January 9, 1907. And it is so or- 
dered. 



BERNARD v. UNION TKUST CO. et al. 
(Circuit Cîourt of Appeals, Fourth Circuit. February 7, 1908.) 

No. 738. 

1. EBCEIVEBS — OERTinCATES — Authokîzation. 

Where neitlier tlie trustée nor bondliolders under a corporate trust deed 
were parties to a proceedlng against the corporation in which a receiver 
was appointed when an order was passed aiithorizing the receiver to Issue 
a certifleate in payment for certain indebtedness for supplies to the corpo- 
ration, such bondholders were not coneluded by the order In so far as It 
dlrected that the certifleate should constitute a flrst lien on the corpora- 
tlou's property. 

[Ed. Note. — For cases In point, see Cent. Dig. vol, 42, Recelvers, § 209.] 

2. Same— Pbivatb Cobpobations— Pbior Indebtedness. 

Where a receiver was appointed for a strictly private corporation and 
applied for permission to Issue a recelver's eertil^cate In payment for sup- 
plies furnished to the corporation prior to his appointmeut, which clâim 
was not secnred by any lien on the corporation's assets, it was error 
for the court. In authorizing such certifleate, to direct that It should con- 
stitute a first lien on ail the corporation's property as against noneonsent- 
Ing bondholders secured by a deed of trust on the corporation's property. 

[Ed. Note.— For cases in point, sfee Cent. Dlg. vol. 42, Eecelvers, §§ 219- 
222.] 

S. Same— NeGotiabilitt— Défenses. • ' ' ,' 

> A recelver's certifleate Issued under an order authorizing the issuance 
of a "nègotiable" certifleate was not negotiaJ)le Withln; the law merchant 
. so as to relieve the purchaser or his assignée from equities arislng ont of 
'■•' tlie proceedings in the case. 

{Ed. Note.— For cases in point, see Cent. Dlg. vol. 42, Recelvers, § 215. 
' ' Nature of recelvers' certiflcates, feee note to Postal Telegraph Cable Co. 
: V. Vane, 26 O. C. A. 350.] ." : ' ' 

Appeal from the Circuit Court of the United States for the Eastern 
District pf North Carolina, at Raleîgh. 
,,,C. M, Bernard, for appellant,-: 

Iredell. Meares, for appellees. 

:, BeforeFULLER, Circuit Justice, and MORRIS and BRAWLEY, 

District Judges. j;^.' : . ■ . 
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BRAWLEY, District Judge. This is an appeal from the decree of 
the Circuit Court disallowing the priority of lien over the first mort- 
gage bonds of a receiver's certificate issued in the circumstances fol- 
lowing : 

The Carolina Northern Railroad Company fîled in the Circuit Court 
of the United States for the Eastern District of North Carolina its bill 
in equity against the Southern Sawmills & Lumber Company, and the 
court appointed Augustus MelHer receiver December 1, 1903. Mayer 
& Co., merchants résident in Norfolk, Va., filed their pétition in the 
cause December 36, 1903, setting forth that the Sawmills & Lumber 
Company was indebted to them by two promissory notes, one for $906.- 
18, payable February 10, 1903, and one for $1,831.38, payable March 
13, 1903, charging that Mellier was the président of both corporations, 
that the bill in equity wherein he had been appointed receiver was a 
contrivance for continuing his control and management of the com- 
panies, and praying that they might become parties plaintiff in the suit 
of the railroad company against the lumber company above men- 
tioned. On January 6, 1903, Mellier was removed and W. J. Edwards 
was appointed receiver of the Sawmills & Lumber Company, and May 
16, 1903, the said receiver filed his pétition in the cause stating that 
within five months prior to the receivership Mayer & Co. fumished 
the said Southern Sawmills & Lumber Company "upon the faith of 
its current receipts, and relied upon being paid out of the same sundry 
supplies, consisting of powerful leather belts, steam pumps, band saws, 
rolls of tarred paper, and a great quantity of iron piping, ail of which 
supplies werè necessary and absolutely essential to keep said corpora- 
tion a going concern," and that there was due the sum of $3,73'}' .46, 
recommending that he be authorized and empowered to issue a re- 
ceiver's certificate for that amount, the same to be declared by its terms 
a first lien on ail the property of every kind and description of the 
Southern Sawmills & Lumber Company. On the same day the court 
authorized and empowered the receiver to issue "a negotiable receiver's 
certificate for $3,737.46, with înterest at 6 per cent, per annum from 
December 1, 1903, which, when countersigned by the clerk of this court 
or his deputy, shall be declared by its terms a first lien on ail the prop- 
erty of the défendant corporation," and such a certificate was issued, 
and subsequently assigned to C. M. Bernard. On October 39, 1904, 
Robert L. Forrest, on behalf of himself and others who might become 
parties, filed a bill in equity against the défendant corporation, W. J^ 
Edwards, receiver, and the Union Trust Company, in which the Uriion 
Trust Company filed a cross-bill, admitting its allégations, and praying 
for the foreclosure of the mortgage which had been executed June 1, 
1901, by the Southern Sawmills & Lumber Company, and duly. re- 
corded. It appears from an afiîdavit in the record that Forrest, one 
of the bondholders, was présent in court on the day when Edwards 
was appointed receiver, and asked the court's permission, through his 
counsel, to address it in opposition to such appointment, and was per- 
mitted to do so, but he did not enter a formai appearance in the cause, 
and was not a party to itj The two suits were Consolidated, and (5n 
January 3, 1905, Edwards was removed as receiver and A. H. Slocumb 
appointed in his stead. It does not appear from the record that thete 
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were any profits from the opération of the mills by the receivers Mel- 
lier and Edwards, and the court below adjudged a liability against 
redeiver Edwards and a surety on his bond in the sum of $10,994.18. 
The net proceeds of the sale of the property by the receiver Slocumb 
amounted to about $36,000. The number and amount of the bonds 
secured by the mortgage does not appear in the record, but it does 
appèar that the funds in the hands of the court are insufficient to pay 
the bonds in fuU, and the other claims held to be entitled to priority. 
The court below finds as a f act that neither the trustée nor the bond- 
hoiders were parties to the cause when the order was filed authorizing 
this certificate to be issued, and there is nothing in the record that im- 
peaches the correctness of such finding. "When such prior lienholders 
are bromght before the court they become entitled upon the plainest 
principks of justice and equity to contest the necessity, validity, eiïect, 
and amount of ail such certificates as fuUy as if such questions were 
then for thé first time presented for détermination." Union Trust 
Company V. 111. Ry. Co., 117 U. S. 460, 6 Sup. Ct. 833 (29 L. Ed. 963). 
The receiver's certificate hère must be considered merely an évidence 
of indebtedness, and can hâve no higher character than the debts which 
it represents. Those debts were for the purchase of suppHes by the 
sawmill company, such as Were ordinarily used by companies engaged 
in a like business, some months before the commencement of the suit 
in which the receiver was appointed. They were secured by no lien, 
entitled to no préférence. As neither the trustée nor the bondholders 
canie into the court initially asking the aid of equity in the administra- 
tion of the property, one of the éléments is lacking to support the doc- 
trine commonly invôked, that those who ask the aid of the court to 
maintain their property are to be considered as consenting to ail the 
necessary means. Most of the cases cited hâve arisen in railway fore- 
closures, where the power of a court of .equity to authorize the issue 
of certificates by receivers, and to rnake them a flrst lien upon the 
property payable before the first mortgage bonds, has been upheld in 
numerous cases. In some of them stress is laid upon the fact that a 
railroad is a peculiar property, in which the public has an interest, and 
wherever there is a demonstrated. necessity for supplies for its main- 
tenance and opération receiver's certificates for such expenses hâve 
been allowed priority. So, too, receiver's certificates issued to borrow 
money to pay taxes afe àllowed, préférence, but that rests upon the 
ground that taxes are always a first lien upon ail property, and there is 
only a substitution of one lien for another. No case has been cited 
wherein the Suprême Court of the United States has given its sanction 
ta an issue by a private corporation, not afifected with any public in- 
terest, of receiver's certificates to displace vested liens. The Circuit 
Court of Appeals for the Eighth Circuit, in Hanna v. State Trust Co., 
70 Fed. 5, 16 C. C. A. 586, 30 L. R. A. SOI, has expressly declared 
that the court could not, against the objections of the first mortgagees, 
displace their liens by the issue of certificates to carry on the business 
of a corporation whose business was of a private nature. So, too, the 
Circuit Court of Appeals of this, the Fourth Circuit, has held, in Balti- 
more Building & Loan Association v. Alderson, 90 Fed. 147, 33 C. 
C. A. 547, that "in the case of private corporations the court cannot 
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authorize the issue of receiver's certificates for the purpose of im- 
proving, adding to, or carrying on the business of a company without 
first having the consent of creditors whose liens would be affected 
thereby." In Wood v. Guarantee Trust Company, 128 U. S. 421, 9 
Sup. Ct. 132, 32 L. Ed. 472, the Suprême Court says: 

"Thirdly, the doctrine of Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 839, 
bas never yet been applied In any case except that of a rallmad. The case 
lays great emphasis on the considération that a railroad is a peculiar prop- 
erty, of a public nature, discharging a great public work. There is a broad 
distinction betweeu such a case and that of a purely prirate concern." 

It is unnecessary to décide this question, for if it was conceded that 
it was the proper function of a court of equity to carry on the business 
of a sawmill, the debt was not incurred by tlie court for that purpose. 
The certificate was not issued for the purchase of supplies for the 
préservation or improvement of the property while it was in the cus- 
tody of the court, and to keep it a going concern ; but for an indebted- 
ness incurred some months before the court took charge of the prop- 
erty, for which the creditor had no lien under the law. There can be 
no presumption of consent by bondholders or trustée, because neither 
were parties to the cause in which it was issued. It cannot rest upon 
the équitable doctrine that there has been a diversion of income or 
funds to the use and benefit of the mortgage bondholders, for there 
has been no such diversion. AU the authorities agrée that the power 
to issue certificates of indebtedness and to make them a first lien is a 
power liable to great abuse, and to be sparingly exercised, and no case 
has been cited or found wherein a certificate issued by the receiver of 
a private corporation, in circumstances at ail analogous to those ap- 
pearing in this record, has been allowed priority over the mortgage 
bondholders. 

As to the claim of C. M. Bernard that he is an innocent purchaser 
without notice and for value, it is sufficient to say that although it be 
true that by the terms of the order the receiver was authorized and 
empowered to issue a negotiable receiver's certificate, he cannot claim 
to hold as an innocent purchaser without notice, in the sensé which 
that phrase imports, for certificates of this kind hâve not the quality of 
negotiable instruments under the law merchant. They are not com- 
mercial paper, and the purchaser or assignée can only recover upon 
them to the extent of the rights of the first payée. He is put upon in- 
quiry as to ail that was done in the cause wherein the certificates are 
issued and chargeable with notice. As said by the court in Union Trust 
Co. V. 111. Midland Co., 117 U. S. 456, 6 Sup. Ct. 809, 29 L. Ed. 963: 

"The receiver and those lending money to him on certificates isstfed and 
orders made without prier notice to the parties interested take the risk of 
the final action of the court in regard to the loans. The court always re- 
tains control of the matter ; Its records are accessible to lenders and sub- 
séquent holders, and the certificates are not negotiable instruments." 

The decree of the Circuit Court is affirmed. 
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BBNNETT V. AMBRICAÎ} CREDIT INDBMNITT CO* 

(Circuit Court of Appeals, Slxth Circuit March 3, 190a) 

No. 1,745. 

BANKBtiPTOY— Claims— FiLiNG— Time FOB. 

Though créditors of a bankrupt dld net file their claim wlthin on» 
year following tlie adjudication, as required by statute, an assignment 
thereof flled with the référée by the assignée within the year may be 
treated as sufflciently presenting ttie claim to permit an amendment made 
after the year. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky. 

J. B. Baskin, for appellant. 
W. S. Moberly, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge In the case of In re Bennett, 153 Fed. 
673, 83 G. G. A. 531, this court, affirming the judgment of the lower 
court, in which Judge Cochran delivered a well-considered opinion, 
hdd thàt certain claims against the Hume Cooperagè Company, a bank- 
rUpt corporation, were entitled to priority under section 5j487, Ky. 
St. 1903y On the ground they were for materials and supplies furnished 
to carry on the business of the bankrupt, Among thèse claims was 
one for $3,336.95. This claim was originally owned by Dennis Bros., 
of Grand Rapids, Mich., and was sold and assigned by that firm to 
the American Crédit Indemnity Company it was objected to by 
certain créditors, and finally disallowed by the référée on the ground 
that it was not duly filed by the claimant within 13 months from the 
adjudication, which took place on August 26, 1905. The référée found 
it was filed December 20, 1906, more than 12 months from the adjudi- 
cation. 

A pétition for review to this order and finding was presented by the 
American Crédit Indemnity Company. The matter was heard by 
Judge Cochran, and a careful opmion rendered, reviewing the facts 
shown by the record. It hardly seems necessary to go oyer the matter 
in détail again. The Dennis Bros., in their testiraony, claim they mail- 
ed the account to the référée on or about September 5, 1905, which was 
within thC' year. The référée says he did not receive it. The Crédit 
Indemnity Company insist that after it became the owner of the claim, 
on AugUst 11, 1906, it mailed to the référée an a,ssignment thereof 
from Dennis Bros, to it. Of course, if the Dennis Bros, did not mail 
— that is, file — the claim on or about September, 1905, but the Crédit 
Indemnity Company did mail the assignment to the référée on August 
11, 1906, and the latter can ,be treated as oresenting the claim suffi- 
ciently to permit of the subséquent amendment which was filed Decem- 
ber 19, 1906, this would amount to a sufficient compliance with the 
statutes, and so the court below held. Hutchinson v. Otis, 190 U. S. 
552, 33 Sup, Ct. 778, 47 L. Ed. 1179 ; In re Roeber, 127 Fed. 123, 62 
G G. A. 132 ; Buckingham v Estes, 128 Fed. 584, 63 C. G. A. 20. 
The fog thrown about the actual transactions seems to hâve resulted 
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from the unfortunate lack of promptitude on the part of the référée în 
attending to his correspondence. Under the circumstances, the best the 
court below could do was to infer from ail the facts in proof what the 
actual fact in issue was, although direct proof of that fact was lacking. 
The conclusion reached was in the interest of justice; it saved the claim 
and awarded it priority along with others of like nature. 
We afifîrm the judgment. 

NOTE. — The following is the opinion of Cochran, District Judge, of the 
lower court : 

This cause Is pending before me on four separate pétitions for review. 
One pétition is by the trustée and certain preferred creditors of the banlî- 
rupt. The action of which they complain Is the referee's permitting the Cra- 
nor-Smith Lumber Company, and other creditors of the baulsrupt, to amend 
thelr proof of claim and set up a lien after the expiration of one year from 
the adjudication in bankruptcy. In as mueh as the pétition does not name 
the other creditors who hâve been so permitted to do, and the référée in his 
certiflcate does not name them either, probably the pétition Is not good so 
far as the creditors other than Cranor-Smith Lumber Company are con- 
cemed; but this is an Immaterial matter as the ruling as to the Cranor- 
Smith Lumber Company is the same as would hâve been as to the other 
creditors had they been named. 

The claim set up by the amendment is not of a lien, but of a priority, and 
Is the same priority as has been. heretofore adjudged herein. The amend- 
ment simply sets up the facts out of which the priority arises and claims it. 
The original proof covers the fact of Indebtedness and its amoimt. It would 
seem that tiie action of the référée in permitting the amendment is correct 
and that it is upheld by the following décisions, to wit: Hutchinson v. Otis, 
190 U. S. 552, 23 Sup. Ct. 778, 47 L. Ed. 1179 ; In re Roeber, 127 Fed. 122, 62 
C. C. A. 122 ; Buckingham v. Estes, 128 Fed. 584, 63 C. O. A. 20. 

In the Hutchinson-Otis Case the creditor had a lien on a seat in the New 
York Stock Exchange. He did not assert this lien originaliy. Prior to 
the institution of the bankruptcy proceedings, but withîn four months prior 
thereto, he had attaehed indebtedness due the bankrupt, and by default he 
obtained satisfaction of his debt therefrom, flrst guaranteeing the gamlshee 
from liability to others. Subsequently, the trustée sued the garnlshee and 
the creditor recognized his liability, and paid to the trustée the amount re- 
ceived from him. This undid the satisfaction of the creditor's indebted- 
ness by means of the attachment proceedings. He thereupon flled a pétition 
asserting a claim to the proceeds of the seat in the Stock Exehange, which 
had been sold by the trustée and the proceeds of which had been received 
by him. Before the lapse of a year from the adjudication in bankruptcy, 
the creditor had flled a proof of his claim. It was détective. Judge Put- 
nam, in the report of the case in 115 Fed. 937, 53 C. C. A. 419, says that 
it failed in very substantial particulars to comply with the gênerai orders 
of the Suprême Court in référence to such matters. It would seem that it 
was filed as an ordinary claim, and that no lien was claimed on the Stock 
Exchange seat. The payment to the trustée which undid the satisfaction 
through the attachment proceedings was not until after the lapse of a year 
from the adjudication. So that really durlng the year there was no right 
to file proof of the claim. Subséquent to said payment and after the lapse 
of the year the creditor flled a substituted proof of claim, and alleged 
that it was secured by the proceeds of said seat in the trustee's hands. 
Previous thereto the pétition claiming said proceeds had been flled. It dœs 
not appear just when this pétition was filed, but evidently after the pay- 
ment Ift' the creditor to the trustée of the amount received from the gar- 
nlshee and the lapse of the year. So that ail that was flled within the 
year was a proof of claim defective in very substantial particulars. No 
lien en the Stock Exchange se.it or claim to proceeds thereof was asserted 
until after lapse of a year. It was held that the creditor was entitled to 
said proceeds. It is true that the trustée consented to the filing of the sub- 
159 F.-40 
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stijuted proof of daJm after the lapse of the year, but the declslop Is not 
Umltéd ^0 that f act as the gronnd the^epf . , , 

In the Circuit Court of Appeals, Juàgé Pùtnam said: "The only ground to 
whleh ît (the appeal) can relate is the objection to the substituted proof be- 
caUSe it was not flled withln the year limited by the terms of the statute. 
This, however, is easlly disposed of. Courts of bankruptcy, like courts of 
admlràlty, permit amendments wlth a most libéral liand; and as there 
was enough in the original proof by whlch to amend, and as tlie district 
court thought it was équitable to allow the amendment, the appeal eannot be 
maintained." 

In the Suprême Court Mr. Justice Holmes said: "It is argued that the 
allowance of the amendment Is within section 57n, forbiddlng proof subsé- 
quent to one year after adjudication, etc. Act July 1, 1898, c. 541, 30 Stat. 
560 [tr. S. Comp. St. 1901, p. 3444]. The construction contended for is too 
uarrow. The claim upon which the original proof was mâde is the same 
as that ultimately prôven. The clause relied upon eannot be taken to ex- 
clude amendments. An example slmilar In prineiple is the allowance of 
an amendment setting up the same cause of action after the statute of 
limitations bas run, when the original déclaration was bad." 

In the Roeber Case the creditor flled within the year "a dociunent Inarti- 
flcially drawn if considered as a 'proof of claim,' " in whlch the amount due 
him was set forth, and claimed a lien on a certain spécial fund due the 
bankrupt. It was signed by his attorney, but not sworn tô. ThIs claim was 
litigated and decided adversely to the créditer. This document was per- 
mitted to be amended after the lapse of the year, so as to conform to the 
requirements of the bankrupt act, and then allowed as a gênerai claim. 
.Judge Lacombe said: "Bankruptcy courts bave the usual power of courts 
of justice upon motion and for good cause, to allow amendments. AU par- 
ties were advlsed of the claim within the year. There is no dispute that 
the amount claimed Is justly owing from the bankrupt The amendment 
was in furtherance of justice and within legitimate exercise of the power of 
amendment under the authorities." 

ThIs case was the reverse of what we hâve hère. 

In the Buckingham-Estes Case within the year a pétition was flled assert- 
ing a resultlng trust in certain land whlch the trustée was about to sell as 
part of bankrupt's estate, and seeking to recover rents recelved by the bank- 
rupt before the bankruptcy proceedlngs. This pétition was sustalned, and 
it was ordered that the petitioner be allowed to prove the rents as a debt 
agalnst the bankrupt, and a référence was made to ascertaln amount of 
rents due. Upon coming in of the report a formai proof of the indebted- 
ness was flled. This was after the lapse of a year from the adjudication. 
Judge Lurton said: "But if we assume that the formai proof of Mrs. Estes' 
claim for rents and profits flled January 15, 1903, was not made until more 
than one year after date of adjudication, it does not appear, and it Is not 
claimed that her pétition setting up her claim in the bankrupt proceedings 
was not flled within one year after the adjudication. It would be a nar- 
row construction of sections 57 and 57n Whlch would not regard a cialm 
so presented and litigated in the bankrupt proceeding as 'proven' within 
the limitation of the section. A cialm 'proven' within the year is amendable 
after the lapse of the year, and the court below probably regarded her péti- 
tion as a statement under oath In wrlting, signed by a creditor setting forth 
the claim, etc., and therefore subject to amendment to comply wlth the fur- 
ther formalitles of section 57. In this court did not err." 

The sole question in any given case is whether the document tendered is 
a proper amendment, and furtherance of justice requlres it to be flled. 
If so, and the document proposed to be amended was flled within the year, 
it should bç allowed to be flled even though the year bas then elapsed. The 
statute prescrlbes no limit as to the time within which amendments may 
be flled. In this case the document tendered Is a proper amendment; fur- 
therance of justice required it to be flled and the document proposed to be 
amended — a formai proof of the daim as required by the act — was flled 
within the year. The referee's action in this partlcular is approved, and 
this pétition for review is overruled. 
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Each of the other three petltioners Is a creditor of the bankrupt. Thelr 
pétitions are embraced In the same document, but eacli pétition is separate, 
80 that it cannot be treated as a joint pétition. They tiad no right to péti- 
tion jointly and It would liave been better for the pétitions to hâve been 
In separate papers so as to avoid the appearance of petitioning jointly. The 
petltioners are the American Indemnlty Company, J. S. Stults, and the Co- 
lonial Coal & Coke Company. In the pétition for review the latter petltloner 
Is given as the South and West Coal and Coke Company. This is a mistake, 
and it may be corrected on the face of the pétition. The référée refused to 
allow each of thèse ereditors to flle thelr claims because they came too 
late, I. e., after the lapse of one year from the adjudication. The date of the 
adjudication was August 28, 1905. 

The claim of the indemnlty company is as assignée of Dennls Bros. It 
Is clalmed on Its behalf that sald Dennls Bros, malled sald clalm to the 
référée after the receipt of notice from the référée of the flrst meeting of 
ereditors, which was on or about September 5, 1905, and on August 11, 1906, 
after it had become the owner of sald clalm it malled an assignment thereof 
to hlm. If said clalm as malled was recelved by the référée, of course 
it was flled In time. If it was not, then it was not filed In time unless the 
flling of the assignment can be treated as a document presenting the clalm 
sufficlently to permit of an amendment, and It was in fact recelved by the 
référée. For it was malled, and, in due course of mail should hâve been re- 
celved wlthln the year. 

I thlnk there can be no question that said clalm was malled at the time 
clalmed. It Is testifled to by one of the Dennlses and in a letter by them 
to the référée, of date May 24, 1906, It is presupposed that It had been flled. 
But the référée in hls certlfleate by way of récital and not by distinct state- 
ment to that effect says it was not recelved. This must be accepted as 
stating hls recollectlon In regard tbereto. Yet the record Is not wlthout 
circumstanees tendlng to show that posslbly he Is mlstaken — that he re- 
celved it, and has in some way mlslald it. Those circumstanees are thèse: 
The letter of May 24, 1906, from Dennls Bros., calllng for information as 
to whether the clalm had been allowed was unanswered; the letter of 
August 11, 1906, from the Indemnlty company Incloslng the assignment and 
requestlng an acknowledgment of its receipt was unanswered; the letter 
of September 5, 1906, repeatlng this request was not answered untll shortly 
before September 20, 1906; three letters of September 27, 1906, October 19, 
1906, and November 9, 1906, requestlng form of proof of the claim as pre- 
ferred elalm, and two letters of December 19, 1006, and February 20, 1907, 
requestlng Information as to whether the proof of sald claim as a preferred 
claim was In proper shape, were unanswered. I am not advlsed as to how 
far a référée Is expected to answer such communications promptly ; but the 
fallure so to do hère In so many instances bespeaks to a certain extent of 
inattention. In vIew of it, I cannot feel absolutely sure that the proof of 
clalm was not recelved in due course of mail when first sent, and that In 
some way It became mlslald, and Its receipt has been forgotten. 

But It Is not stated that the letter of Dennls Bros, of May 24, 1906, and 
the letter of the indemnlty company of August 11, 1906, Inclosing the as- 
signment of the claim, were not recelved by the référée. On the other hand, 
the référée in hls letter to sald company of September 20, 1906, beglns wlth 
the statement "I hâve received several communications from the American 
Indemnlty Go." Prlor to that time it had wrltten hlm but two letters — one of 
whIch was the letter of August 11, 1906, Incloslng the assignment. The re- 
ceipt of thèse letters by the référée was wlthln the year. Under the libéral 
rule as to amendments , Indicated above, I thlnk they are sufficlent to per- 
mit of an amendment after the lapse of the year. The proof Inclosed to 
the référée on December 19, 1906, may be treated as amendment thereof, 
and In this way the clalm may be saved. They were both notifications to 
the référée of the position that proof of this clalm had been theretofore 
flled, and if it had not been clalmant should hâve been notifled that it had 
not, so that same could»be flled in due time. The action of the reïeree as to 
this daim Is dlsapproved. It should be allowed, and glven prlorlty along 
with the other claims of llke character. 
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The case presented by the pétition of J. S. Stults Is this: Hîs post offlet 
address Is Columbla, Ky. It was given in the schedule as Columbla, Tenn. 
The resuit was that he received none of the notices of the banlsruptey pro- 
ceedlngs, and he never made an attempt to prove hls claim titiitll after the 
lapse of the year from the adjudication. It Is not stated Ih' his affldavlt 
that he dld not In fact Icnow of the pendeney of sald proceédlngs during 
that tlme — only that he did not receive any such notices. It had been 
protested before the institution of the proceeding. The slightest înqulry 
would hâve Informed hlm that his debtor had gone into banliruptcy. In 
the absence of a statement that he'did not know, and an explanation as to 
why he made no such Inquîi-y, If ifa fact he did not maiie any, It must be 
accepted that he dld not know that thls proceeding was pendlng. A failure 
to prove his clalm In tlme, therefore, was due to hls own carelessness. But, 
however thls may be, the provisions of the banlinipt act limlting the tlme 
wlthln which daims may be proven is peremptory, and the fact that he 
■dld not reeèive notice and did not actually Ijnow of the pendeney of the 
proceeding Is not suflRcient to permit hlm to file his clalm after the lapse 
«f the year. An authorlty dlrectly In point Is the case of In re Muskolva 
Lumber Co. (D. C.) 127 Fed. 886. The action of th€ référée hère Is approved. 

Then as to the pétition of the Colonial Ooal & Coke Company. It appears 
that It flled Its claim in due tlme wlth the receiyer appointed at the be- 
glnnlng of this proceeding, but that he falled to tum It over to the trustée 
or référée. I do not thlnk that thls Is a suffielent flllng Of the claim. It 
does not corne wlthln the case of Orcutt Co. v. Green, 204 U. S. 96, 27 Sup. 
Ot. 195, 51 L. Ed. 390. 

The pétition of the trustée and co-operatlng creditors, of J. S. Stults and 
the Colonial Coal & Coke Company are overruled, and the action of the 
référée complalned of thereln is afflrmed. That of the American Crédit In- 
demnlty Company is sustalned, and the action of the référée complalned of 
thereln Is revereed, wlth directions to allow said clalm as a preferred claim. 



STRAIN V. PALMER et al. 

(Circuit Court of Appeals, Nlntb Circuit. March 2, 1908.) 

No. 1,371. 

1. Rbceivees-^Claims of Otiieks to Propebtt—Practice— Intervention. 

One who clalms to be the owner of personalty taken from his possession 
by the recelver in an action against the seller properly présents- a péti- 
tion pro Interesse suo, assertlng such clalm, in the proceeding In whlcli 
the recelver was appointed. 

2. MOBTGAGES— DEFAULT— ReNTS. 

A real estate mortgage carrles with It, in equlty, a rlght to, tlie ac- 
cruing rents, when there has been a defautt, and the security is inadé- 
quate, and the debtor Insolvent; and In such a case the court wUI ap- 
point a recelver to hold them until the event is ascertalned. The mort^ 
gage is thus made to operate as an équitable assignment of the rents. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 35, Mortgages, §§ 
1374, 1375.] 

3. Same— Pdechasee or. GkowiNG Çrops— Pending Suit— Rights. 

Where the blll of complaint In a mortgage foreclosure proceeding charg- 
ed that the property was of insufflcient value to seéure the débt, and that 
défendants were insolvent, the court could enjoln défendants from dis- 
poslng of the property and appoint a recelver thereof ahd of the rents, 
etc. ; and hence petitloner who knew of the pendeney Of the action, could 
not, while the pétition for thè appointment of a recelver was pendlng, 
defeat plaIntifC's rlghts to subject growlng çrôps to the mortgage by buy- 
Ing the erops, thou'gh hè did not know' Whàt the prayer of the complaint 
was, nor of the order to show cause Vhy a recelver should not be aippôint- 
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ed, knowledge of the pendency of the suit being suffielent to put hlm on 
Inquiry as to the nature of the relief demanded and as to ail proeeedlngs 
had In the action. As agalnst one having such notice, the receiver's title 
and right of possession relates back to the date of the application for his 
appointment. 

4. ReCEIVEES— EXPENSES— LlABILITY OF PbOPEETY. 

Where the court in a mortgage foreclosure proceeding acted withln 
its jurlsdiction in appointing a receiver, he could resort to the property 
in his possession as such receiver for the payment of expenses in connec- 
tion with the property and his compensation, though after his appoint- 
ment the mortgaged property waa sold under decree of foreclosure for 
an amount sufflcient to pay the debt and eosts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

A. C. Gormley and W. T. Pigott, for appellant. 
M. S. Gunn, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

DE HAVEN, District Judge. This is an appeal from a final order 
and decree dismissing a pétition pro interesse suo, and approving the 
report and account of the receiver appointed by the court to take 
charge of the property described in the bill of complaint and the rents, 
issues, and profits thereof . The facts disclosed by the record are : ■ 

Benjamin Graham and the American Freehold Land Mortgage 
Company of London, England, Limited, a corporation, filed in the 
Circuit Court of the United States, Ninth Circuit, District of Mon- 
tana, a bill of complaint against the H. H. Nelson Sheep Company, a 
corporation, and H. H. Nelson and James T. Stanford, to foreclose 
a certain mortgage and trust deed of lands situate in the state of Mon- 
tana, theretofore executed by the H. H. Nelson Sheep Company to 
Benjamin Graham, as trustée for the purpose of securing the pay- 
ment of two promissory notes for $15,000 each and interest, made by 
the H. H. Nelson Sheep Company to the American Freehold Land 
Mortgage Company. It is alleged in the bill of complaint that the 
défendant H. H. Nelson guaranteed the payment of thèse notes and 
that défendant Stanford claims an interest in the land as a subsé- 
quent mortgagee. The bill further allèges: 

"That the real estate and property described in said trust deed Is Insuf- 
flcient as seeurity for the payment of the said principal sum and interest 
and the performance of the covènants to be kept and performed by the said 
H. H. Nelson Sheep Company, as provided in said trust deed or mortgage, 
and that the said H. H. Nelson Sheèp Company and the said H. H. Nelson 
are each and both insolvent," 

The prayer of the bill is for a decree directing the sale of the mott- 
gaged premises, and for the appointment of a receiver of ail the property 
described in the mortgage or trust deed, and the income, rents, issues, 
and profits thereof, to hold and dispose of the same as the court may 
créer, and that the said H. H. Nelson Sheep Company be directed to 
transfer and deliver possession of the property to the receiver ,so ap- 
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pointed, and that défendant H. H. Nelson Sheep Company be en- 
joined from disposing of any of the property subject to the haortgage, 
or the income, rents, issues, or profits thereof, etc. 

The bill of complaint was filed on April 11, 1904, and on the 
same day a writ of subpœna was issued, and this was served upon 
the défendants H. H. Nelson Sheep Company and H. H. Nelson, on 
the 28th day of April, 1904. In the meantime, on April 14, 1904, the 
court made an order in the action enjoining the défendant H. H. Nel- 
son Sheep, Company "from selling, disposing of, or transferring the 
possession of any of the property described in the trust deed or mort- 
gage made a part of the bill of complaint," and further ordered that 
the défendant show cause on May 17, 1904, or as soon thereafter as 
a hearing could be had, "why a receiver of the property described in 
said trust deed, and the rents,, issues, and profits thereof, should not be 
appointed as prayed for in the bill of complaint in this suit," This or- 
der was served on the défendant H. H. Nelson Sheep Company April 16, 
1904, and oh' H. H. Nelson May 3, 1904. On AuguSt 17, 1904, the 
said défendant H. H. Nelson Sheep Company, then being in possession 
of the real property described in the trust deed, sold and delivered to 
the complainant, in payment of an antécédent and existing indebted- 
ness, the hay and oats grown upon said land during the year 1904. 
At the time of appellant's purchase a part of the crop had beerl eut, 
but not removed from the field, and a part was stiU standing, but how 
much had been severed from the land does not appear; but that which 
was standing was mature and ready for harvestingj and appellant 
harvested the same, paying therefor the sum of $157. The receiver 
was appointed September 3, 1904, and the next day took from appel- 
lant the possession of the hay and oats in controversy. 

The reason' for the delay in appointing the receiver was because of 
the fact that Hon. Hiram Knowles, United States district judge for 
the district of Montana, resigned and ceased to perform the dutiés 
of said office on April 13, 1904, and his successor did not qualify as 
such until September 1, 1904. Upon the hearing of appellant's péti- 
tion pro interesse suo it was stipulated, in addition to the facts above 
stated, that appellant, Strain, before the purchase by him of the hay 
and oats in controversy, had actual notice of the commencement of thé 
foreciosure suit above referred to, but had no notice or knowl- 
edge of the order of April 14, 1904, enjoining the défendant H. H. 
Nelson Sheep Cpmpany from selling or disposing of the rents, issues, 
and profits of the real estate described in the mortgage or trust deed, 
"unless it be held that he was charged with constructive notice of said 
order and the prayer of said bill by reason of the doctrine of lis 
pendens." 

It is not alleged in the pétition, nor was it claimed upon the hear- 
ing of the pétition, that the property in the possession of the receiver 
is more than sufficient to pay the costs and expences of the receiver- 
ship ; and the prayer of the pétition is : 

"That the receiver be ordered and required to surrender and retum the 
petitioner the said chattels, or, If tbe same shall hâve been sold or dispose* 
of by him, that he pay to petitioner the value thereof, * ♦ ♦ and for sucti. 
other and différent relief as may be meet ànd équitable." 
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1. The appellant claims to be owner of the hay and oats purchased 
by him and taken from his possession by the receiver, and his pétition 
pro interesse suo, asserting such daim, was therefore properly pre- 
sented in the proceeding in which the receiver was appointed. Wis- 
wall V. Sampson, 14 How. (U. S.) 53, 65, 14 L. Ed. 333; Krippen- 
dorf V. Hyde et al., 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; 
Wheeler v. Walton & Wharm Co. (C. C.) 64 Fed. 664; Howell v. 
Ripley, 10 Paige, Ch. (N. Y.) 45. The only question presented for dé- 
cision by this appeal is whether, in view of the facts above stated, the 
appellant acquired as against the receiver title to the hay and oats by 
reason of his purchase of the same from the défendant H. H. Nelson 
Sheep Company. In the décision of this question we start with the 
proposition that; 

"A mortgage of land carrles with it, In equity, a right to the accrulng rents, 
when there has been a default'and the security Is inadéquate and debtor in- 
solvent. * * * The court will appoint a receiver in such a case to hold 
the rents tlll thie event is ascertained. The mortgage is thus made to operate 
as an équitable assignment of the rents." Banli of Auburn v. Roberts, 44 N. 
Y. 198 ; Omaha Hôtel Company v. Kountze, 107 U. S. 378, 2 Sup. Ct. 911, 27 
L. Ed. 609 ; Sea Insurance Co. v. Stebbins et al., 8 Paige, Ch. (N. Y.) 565 ; 
Astor V. Tumer, 11 Paige, Ch. (N. Y.) 436, 43 Am. Dec 766; Hollenbeck v. 
Donnell, 94 N. Y. 342. 

In this last case the court saîdt 

"The légal rlght to the rents, as well as the possession, continues In the 
mortgagor until foreclosure and sale, as It does in a vendor until conveyance ; 
but, when default has been made in the conditions of the mortgage, the 
mortgagee at once becomes entitled to a foreclosure of the mortgage and a 
sale of the mortgaged premises. This process requires tlme, and on gênerai 
principles of equity the court may make the decree, when obtained, relate 
bacli to the time of the commencement of the action, and, where necessary 
for the security of the mortgage debt, may appoint a receiver of the rents and 
profits accruing in the meantlme, thus anticipating the decree and sale." 

Now, as abève stated, the bill of complaint in the foreclosure pro- 
ceeding brought by Benjamin Graham and the American Freehold 
Eand Mortgage Company against the H. H. Nelson Sheep Company 
et al. charged that the property describcd in the mortgage or trust 
deed was of insufRcient value-to secure the payment of the notes se- 
cured by such mortgage or trust deed and that the défendants liable 
for payment of such indebtedness were both insolvent. The fore- 
closure proceeding was thus brought within the rule stated in the 
cases just cited, and the court was authorized in the exercise of its 
jurisdiction to enjoin the défendants, as it did, "from selling, dis- 
posing of, or transferring the possession of any of the property de- 
scribed in the trust deed or mortgage," and also to make the order re- 
quiring the défendants in the action to show cause why a receiver 
of the property described in the mortgage, and the rents, issues, and 
profits thereof, should not be appointed, and, upon the hearing of 
the order to show cause, to appoint a receiver as prayed for. This 
being so, we think it clear that no person with actual notice of the 
pendency of that action could, by a purchase from the défendants, 
while the pétition for the appointment of a receiver was pending, de- 
feat the opération of the injunction and orders referred to, and thus 
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defeat the right of the plaintiffs to hâve the growing crops subjected 
to the lien of their mortgage, if the^ court should finally adjudge them 
entitled to such relief. As against a person having such notice the 
title of the receiver and his right to possession would relate back to 
the date of the application for his appointment. 

The agreed statement of facts shows that the appellant, before the 
purchase by him of the property in controversy, had actual notice of 
the commencement of the foreclosure suit referred to, and, aithough 
it was further stipulated that he did not hâve actual knowledge of 
the prayer of the bill of complaint, or of the order to show cause 
why a receiver should not be appointed, still he knew that he was 
purchasing a crop grown upon the mortgaged premises, after the 
commencement of the suit to foreclose the mortgage thereon; and, 
this being so, we think his knowledge of the pendency of that suit 
sufificient to put him upon inquiry as to the nature of relief demanded 
therein and as to ail proceedings which had been had in the action. 
He was required to make such inquiry, because he is charged wîth 
a knowledge of the law giving to the plaintiffs in that action the right, 
under the circumstances set forth in their complaint, to subject the 
growing crop to the lien of their mortgage, and if he failed to make 
the inquiry he is nevertheless deemed to hâve had notice of ail that 
he would hâve learned if he had donc so. He is , theref ore to be 
treated as having had, at the time of his purchase, notice of the pend- 
ing application for the appointment of a receiver and of the prior 
order enjoining the défendant H. H. Nelson Company from making 
a sale of thç property purchased by him. This conclusion is in ac- 
cordance wîth the équitable rule that a person having knowledge, of 
facts sufficient to put a prudent man upon inquiry as to the rights of 
third persons in property he is about to purchase is charged with 
knowledge of ail he might hâve learned by inquiry in relation to the 
îT)atter of which he had notice, or, as the rule is sometimes expressed: 

"In equity, whatever put upon Inquiry Is notice of what inquiry would dis- 
cIo.se." Peclj v. Bank of America, 16 R. I. 710, 19 Atl. 369, T L. R. A. 826. 

2. The objections of appellant to the report and account of the re- 
ceiver were pro^ .ly overruled. In the report and account the re- 
ceiver claimed crédit for expenses incurred by him in the discharge 
of his duties as receiver. The objections of appellant to the allowance 
of this account were "based upon the fact, as shown in the said re- 
ceiver's report, that at the sale of the said real estate in pursuance 
of the decree of this court the complainant herein purchased ail of 
said real estate for a sum sufficient to cover their mortgage indebted- 
ness, interest, and costs, so that the said mortgage thereby became 
satisfied in full, without recourse to the said hay and oats, which had 
theretofore, to wit, on the 17th day of August, 1904," been purchased 
by the appellant. The court acted within its jurisdiction inappoint- 
ing the receiver; and, this being so, he had the right to resort to the 
property in his possession as such receiver for the payment of his 
expenses iii connection with ;Such property and his compensation as 
receiver. "When it becomes the duty of a court of equity to take 
property undér its charge through à receiver, the property becomes 
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chargeable with the necessary expenses incurred in taking care of and 
saving it, including the allowance to the receiver for his services." 
Ferguson v. Dent (C. C.) 46 Fed. 88 ; Elis Foric Gas Co. v. Poster, 
99 Fed. 495, 39 C. C. A. 615. 

This rule l's not changed by the fact, shown by the record in this 
case, that after the receiver was appointed the mortgaged premises 
were sold, under the decree of foreclosure in the action in which the 
receiver was appointed, for an amount sufficient to pay the indebted- 
ness secured by the mortgage and the costs of the action. 

Order and decree affirmed. 



MANLET et al. v. BOONB et al. 

(Circuit Court of Appeals, Nlnth Circuit February 3, 1908.) 

No. 1,343. 

1. Partition— Mining Propeety— Susceptibilitt to Partition. 

Though, since mlnlng property, as a rule, is not susceptible to divi- 
sion, and partition thereof must generally resuit In Its sale, such property 
• may not only be dlvided among the owners in proportion to their respec- 
tive interests, but, under the express terma of Alaska Codes, pt. 4, 3 
404, it must be so divided, unlesg it appears that a partition thereof can 
not be made without great préjudice to the owners. 

[Ed. Note. — Partition of minerai rights or lands, see note to Dangerflel<i 
T. Caldwell, 81 a C. A. 405.] 

2. Same— Division— Wiio to Make. 

Under Alaska Codes, pt. 4, § 405, providing that where the couit 
in a partition suit adjudges partition, ipstead of a sale, it shall désignât^ 
three référées, who shall divide the property and allot the several por- 
tions thereof to the respective parties, the quality and quantity relatively 
considered, according to the respective rights of the parties as determined 
by the court, designating the several portions, and under section 409, pro- 
viding that, if the référées report that the property cannot be partitioned 
without great préjudice to the owners and the court approves the report, 
the court niay direct a sale, the court cannot itself make a division of 
property, except in the Indirect mode of confirming the report of the réf- 
érées appointed to carry out the order of partition. 

3. Same— Personalty. 

Personalty connected with mining property could not be the subject of 
partition in an action to partition such property. except so far as such 
personalty constituted a part of the realty, and as such constituent part 
it should hâve been dealt with by the three référées expressly authorized 
by Alaska Codes, pt. 4, § 404, to be appointed to make the division 
between the respective parties, subject to the approval of the court; and 
hence it was improper to appoint a receiver to take charge of the per- 
sonalty and to divide it in kind If practicable, or If not praeticable to 
sell it, and to decree that, if the cabins, dams, sluiees, and ditchea could 
not be divided, the receiver should allow to one or the other of the parties 
just compensation for the same. 

Appeal from the District Court of the United States for the 
Third Division of the Territory of Alaslca. 

This action was brought to obtain a decree of partition of certain placer 
mining ground situated in the Fairbanks mining district of the territory of 
Alaska kn'own as "Creek Claims Nos. 4 and 5 Below Discovcry on Cleary 
Creek," and "Bench Claims Nos. 4 and 5 Bclow on the First Bench, Right 
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Bank of the Creek";. the bench clalms lying north of their cbmpanîon creek 
clalms, respectlvely, and the whole forming one contiguous body of mining 
ground. The appellees were plaintlifs In the court below, and were the own- 
ers of an undlvided one-eighth each of the properties, and the appellants the 
owners of an undivided one-fourth each thereof. The complaiïit in the ac- 
tion alleged the tenancy in common of the properties, and their equipment 
and opération by the respective parties as mining partners; that the clalms 
are valuable only for the gold contained therein, and that the appellants 
had assumed exclusive control and management of them, excluding appellees 
from any voiee in the management; and that In the working of the ground 
the appellants had been guilty of waste, négligence, carelessness, and ex- 
travagance, the motive of whlch was to force the appellees to sell to the ap- 
pellants their interest in the property for an inadéquate price. The prayer 
of the complaint was for a partition of the property, a dissolution of the re- 
lationship betvireen the parties, and for an accounting, for $50,000 damages 
grovcing ont of the alleged wasteful and çxtravagant manner In whieh the 
property had been operated by the appellants, for costs, and for generaf re- 
lief. 

In their answer the appellants admitted the tenancy in common and the 
joint opération of the properties by the respective parties, but denied that in 
their management of the property they had exeluded the appellees, or that 
In their opération they had been either wasteful, careless, or négligent. As 
an affirmative answer they set up the charaeter of the property, the adoption 
by common consent of ail of the parties In interest of a joint plan of work- 
Ing the ground as a whole, and the Installation of a plant for that purpose, 
and alleged that the ground could not be divided into parts without a loss ; 
that the gold-bearlng gravels contained In the clalms are found in "pay 
streaks," whlch vary greatly in wldth, depth, and richness, do not run In unl- 
form courses through the ground, and that it would be impossible to divide 
the clalms into four or any other number of equal parts even approximately 
of equal value ; that owlng to the situation and charaeter of the property, and 
the manner in whlch it should be worked, It is not susceptible of actual parti- 
tion In parts without great préjudice to the owners; and that the only way 
in which the clalms can be partltioned Is by the sale of the property as a whole. 
The appellants at the same tlme flled a cross-bill setting up substantially the 
same matters stated in their answer. 

While the record contalns a large amount of testimony bearing upon the 
varions issues made by the pleadings, the main contest betwéen the parties 
is whether the property Is susceptible of a falr partition In klnd, or whether 
it should be sold as a whole and the proceeds divided in accordance wlth 
their respective Interests. The court below found that the property can be 
falrly divided Into parts without great préjudice to the owners, and that 
they would sufCer far greater préjudice from a sale of It than by a division 
thereof into parts ; and the court thereupon determined the manner In whlch 
the partition should be made, and the locallty and boundaries of each allot- 
ment, in thèse flndings: 

"(5) That the property can be falrly, equally, and Impartially divided into 
parts by giving to the plalntlffs a pièce of ground of Creek Clalm No. 4 which 
shall Include 73 feet of the lower part of the ground, known as 'worked-out' 
ground at the upper end of sald clalm, and 162 feet of the unworked ground 
Impiedlately adjoining thereto, ail to extend the full wldth of said clalm No. 
4, OB' wlll more partlcularly appear from the plat on file In this case prepar- 
ed by E. H. Jackson and 0. W. Joint, dated September 5, 1905; the ground 
In thèse flndings sought to be described belng the ground Indicated upon sald 
plat by the red Unes. 

"(6) And by the giving to the plalntlffs that portion of slde claim No. 4 
which Is indicated upon said map and plat by the red Unes ; ail of the prop- 
erty to be awarded to the plaintifCs by this and preceding flndings being mark- 
ed upon said map and place as 'Boone Allotment' 

"(7) By giving to the plalntlffs hereln the property at the lower end of 
Creek Clalm No. 5 and of side claim No. 5 whlch is Indicated upon said nmp 
and plat by red Unes, and whlch Is designated upon said map ànd plat a» 
'Boone Allotment.' 
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"(8) That said plat hereln referred to is marked at the bottom thereof aa 
follows: 'Map of Four Below Mining Company Property, on Cleary Creelc, 
Fairbanks Mining District, Alaska. Surveyed by R. A. Jackson and C. W. 
Joint, September 5, 1905. Scale, 80 feet 1 inch' — and is liereby referred to and 
made a part of thèse findings. 

"(9) That if the actual measurements upon the ground shall vary from the 
measurements set forth in said map that the rlghts of the parties hereto shall 
he protected by givlng to them the same proportion of the ground as the 
amount allotted upon said map shall bear to the whole. 

"(10) That the Personal property can be divided, elther by a division of 
kind, or, if that cannot be done, then by selling the same at public auction in 
the manner prescribed by law for the sale of Personal property on exécution. 

"(11) That the défendants are to bave ail of the real property described In 
the complaint other than that which bas been assigned and allotted to the 
plaintiffs herein." 

The decree followed thèse findings and is as follows : 

"Be It remembered that on the day of September, 1905, the above-en- 

titled cause coming on regularly for hearing, N. V. Harlan and McGinn & 
Sullivan appearing as attorneys for the plaintiffs, and Carr & Nye and W. lï. 
Adams appearing as attorneys for the défendants, and the court heretofore 
and on the 16th day of September, A. D. 1905, rendered its décision in writ- 
îng and flled the same with theelerk of the court, and therefore, in accord- 
ance vrith the findings of fact and conclusions of law therein contained, it 
is ordered, adjudged, and decreed by the court: That the property herein de- 
scribed be partitioned into parts. That the plaintiffs shall reçoive as their 
portion of said claims that part Indicated upon the map and plat on file in 
this case, and which is known as 'Map of Four Below Mining Company Prop- 
erty, Made by Jackson & Joint,' and which is referred to in the findings of 
fact in this case, according to the allotments thereon made ; the red lines upon 
said map belng the property that is allotted to the plaintiffs In this action, and 
the défendants shall be allotted ail of the balance of said claims not included 
within said red lines. That C. W. Joint and R. A. Jackson are hereby ap- 
pointed référées for the purpose of allotting to the plaintiffs and défendants 
the respective parts of the property described in the complaint in this action, 
as the same bas been determined by this court according to the map and plat 
on file herein, and shall designate such portions upon the ground by proper 
laudmarks, and said référées may employ a surveyor, with necessary assist- 
ants, to aid them in establishing said landmarks, marking the boundariea of 
said allotments. That a receiver shall be appointed to take charge of the 
Personal property, and to divide the same in kind if practicable, and, if the 
same cannot be done, then that the said property shall be sold by hlm In the 
manner prescribed by law for the sale of Personal property on exécution. 
That if the cabins, dams, sluices, and ditches cannot be divided, then that 
said receiver shall allow to one or the other of the parties hereto just com- 
pensation for the same. That if the measurements upon the ground shall vary 
from the measurements upon the plat on file herein, that the measurements 
on the ground shall control, and the parties thereto shall be allowed their re- 
spective portions of the same in the same proportion as the same is set forth 
on the map on file herein. That the court will reserve the matter of costs 
until the report of the référée and receivers shall be made herein. That the 
référée and receiver shall make a report to this court of their actions In this 
case. 

"Dated at Fairbanks, Alaska, September 16, 1905. 

"James Wickersham, Judge." 

The appeal is from that decree. 

Carr & Nye, W. H. Adams, and Curtis H. Lindley, for appellants. 
E. M. Gibson and William R. Davis, for appellees. 

Before GILBERT and ROSS, Circuit Judges. and HUNT, Dis- 
trict Judge. 
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ROSS, Circuit Judge (after stating the facts as above). Sections 
397, 404, 405, and 409, of part 4, of the Statutes of Alaska, are as 
follows: 

"Sec. 397. When several persons hold and are In possession of real prop- 
erty as tenants In common • * • any one or more of them may maln- 
taln an action of an équitable nature for the partition of such real proper- 
ty according to the respective rights of the persons interested therein, and 
for a sale of such property, or a part of it, if it appears that a partition 
cannot be had without great préjudice to the others." 

"Sec. 404. If It be alleged in the complaint, and established by évidence, 
or if it appear by the évidence without such allégation in the complaint, to 
the satisfaction of the court, that the property, or any part of it, Is so situated 
that partition cannot be made without great préjudice to the owners, the 
court may order a sale thereof, and for that purpose may appoint one or 
more référées. Otherwise, upon the requislte proofs being made, It shall ad- 
judge a, partition according to the respective rights of the parties as ascer- 
tained by the court, and appoint three référées therefor, and shall designate 
the portiop to remain undivided for the owners whose interests remain un- 
known or not aseertained. 

"Sec. 405. In making the partition, the référées shall diyide the property 
and allot the several portions thereof to the respective parties, quality and 
quantity relatively considered, according to the respective rights of the par- 
ties as determined by the court, designating the several portions by proper 
landmarks, and may employ a surveyor with the necessary assistants to aid 
them therein. The référées shall make a report of their proceedings specify- 
ing therein the manner of executing their trust, describing the property divid- 
ed, and the shares allotted to each party, wlth a particular description of 
each share." 

"Seç. 409. If the référées report to the court that the property of whieh 
partition shall hâve been adjudged, or any sépara te portion thereof, is so sit- 
uated that a partition thereof cannot be made without great préjudice to the 
owners, and the court Is satlsfled that such report is correct, it may thereupon, 
by an order, direct the référées to sell the property or separate portion there- 
of sô situated." 

It is contended on the part o£ the appellants that the court below 
erred: (1) In taking upon itself the function of making the parti- 
tion, instead of appointing référées for that purpose as required by 
the statute; (2) In appointing two référées, instead of three, as re- 
quired by the statute, and in Hmiting their powers to the mère estab- 
lishment of landmarks and monuments designating on the ground 
the lands fixed by the court ; (3) in appointing a reçeiyer to take charge 
of the Personal property of the parties, or to divide or sell the same 
as he might détermine ; (4) in decreeing that the receiver might, in 
case the çabins, dams, sluices, and ditches belonging to the parties 
could not be divided, allow to one or the other compensation; and 
(5) in adjudging that actual partition could be made, and in refusing 
to order a sale of the premises as a whole, and dividing the proceeds. 

In respect to the last point, a careful considération of the record 
satisfies us that we would not be justified in interfering with the find- 
ing of the court below to the effect that the property in question can 
be partitioned without great préjudice to the parties in interest. It 
is quite truethat mining property, from its very nature, is not, as a 
rule, susceptible of division, and consequently that partition of such 
property must generally resuit in its sale. See Aspen M. & S. Co. 
V. Rucker (C. C.) 28 Fed. 233; Brown v. Challis, 23 Colo. 145, 46 
Pac. 679 ; Lenfers v. Henke, 73 111. 405, 24 Am. Rep. 263 ; Hall v. 
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Vernon, 47 W. Va. 295, 34 S. E. 765, 81 Am. St. Rep. 791; Free- 
man on Co-Tenancy and Partition (2d Ed.) 435, 537. Still, net on- 
ly may such property be divided among the owners in proportion to 
their respective interests, but, accojrding to the terms of the statute 
under which the présent proceedings were taken, must be so divided 
unless it be made to appear that a partition thereof cannot be made 
without great préjudice to the owners. That is a question of fact up- 
on which the évidence in the présent case is very conflicting, and we 
think no good reason appears why the conclusion of the trial court 
upon it should be disturbed. See McKinley Creek Mining Co. v. 
Alaska Mining Co., 183 U. S. 563, 22 Sup. Ct. 84, 46 L. Ed. 331 ; 
Lilienthal v. McCormick, 117 Fed. 89, 54 C. C. A. 475 ; Thallmann 
v. Thomas, 111 Fed. 277, 49 C. C. A. 317; Exploration Co. v. 
Adams, 104 Fed. 404, 45 C. C. A. 185 ; Mitchell v. Cline, 84 Cal. 418, 
34 Pac. 164. Accepting this fact as found by the trial court, it re- 
sults, necessarily, that there was no error in the conclusion of the 
court below to the efïect that the partition of the property should be 
made. 

We are of the opinion, however, that the court below erred in 
taking upon itself the function of dividing it among the various own- 
ers, and in designating two référées to mark upon the ground the 
Unes so fixed in the first place by the court itself. The requirement 
of the statute, which was the basis of the court's action, is that in 
the event the court adjudges a partition according to the rights of 
the parties, instead of a sale of the property, it shall designate three 
référées, "who shall divide the property and allot the several portions 
thereof to the respective parties, quality and quantity relatively con- 
sidered, according to the respective rights of the parties as determined 
by the court, designating the several portions by proper landmarks." 
And when the three référées so appointed shall hâve divided the prop- 
erty, "quality and quantity relatively considered," among the respec- 
tive parties, in accordance with their rights as fixed by the interlocu- 
tory decree of the court, they are, by section 409 of the Alaska 
Statutes above quoted, required to make a report to the court of their 
action, and "if the référées report to the court that the property of 
which partition shall hâve been adjudged, or any separate portion there- 
of, is so situated that a partition thereof cannot be made without 
great préjudice to the owners, and the court is satisfied that such re- 
port is correct, it may thereupon by an order direct the référées to sell 
the property, or separate portion thereof, so situated" ; that is to say, 
vacate its interlocutory order directing a partition, and adjudge a 
sale instead. It is plain, therefore, from the statute itself, that the 
court cannot itself make the division of the property between the 
parties, except in the indirect mode of confirming the report of the 
référées appointed for the purpose of carrying out the order of par- 
tition. And to that efïect are the authorities. Dondero v. Van Sickle, 
11 Nev. 389; Freeman v. Preston (Tex. Civ. App.) 29 S. W. 495; 
Garth's Guardians v. Thompson (Ky.) 63 S. W. 41 ; Eakins v. Eak- 
ins, 112 Ky. 347, 65 S. W. 812; Lawson v. Bonner, 88 Miss. 235, 
40 South. 488, 117 Am. St. Rep. 738; George v. Murphy, 1 Mo. 
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777; Brown V. Cooper, 98 lowa, 444, 67 N. W. 378, 33 L* R. A, 61, 
60 Am. St. Rep. 190; Freeman on Co-Tenancy and Partition (2d 
Ed. §§ 536, 543. 

We think thèse provisions of the decree appealed from aiso erro- 
neous : "That a receiver shall be appointed to take charge of the Per- 
sonal property, and to divide the same in kind if practicable, and, if 
the same cannot be donc, then that the said property shall be sold by 
him in the manner prescribed by law for the sale of personal property 
on exécution. That if the cabins, dams, sluices, and ditches cannot be 
divided, then that said receiver shall allow to one or the other of 
the parties hereto just compensation for the same." This portion of 
the decree treats the property therein referred to as personalty, en- 
tirely disconnected from the real property which was the subject of 
the action. Such property could not be the subject of partition in 
that action, except so far as it constituted a part of the realty, and 
in so far as it pertained to and constituted a part of that realty should 
be dealt with by the three référées authorized by the statute to be ap- 
pointed by the court for the purpose of making the division betvireen 
the respective parties to the suit, subject to the approval of the court. 

The judgment is reversed, and the cause remanded to the court 
below for further proceedings not inconsistent with the views above 
expressed. 



G. & C. MERRIAM CO. v. OGILVIB. 

(Circuit Court of Appeals, First Circuit January 30, 1908.) 

No. 730. 

1. Trade-Names— Name of Coptrighted Book — Expiration of Copteight— 

Etpect. 

On the expiration of the copyright on the name "Webster," nsed in con- 
nection with dictionaries, the name beçame public property ; though such 
name as applied to the dlctionary publislied by the owner of the copyright 
had acqulred a secondary meaning, indicatlng a particular book publish- 
ed and sold by such owner. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 16.1 

2. Same. 

The right to use a eopyrighted name upon the expiration of the copy- 
right becomes public property, subject to the limitation that the right 
shall be so exerclsed as not to deceive members of the public and lead 
them to believe that they are buylng the particular thlng which was pro- 
duced under the copyright. 

[Ed. Note.-T-For cases in point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 16.] 
S. Same— Use of Name— Adveetisino — Injunotion. 

A publisher, whose copyright on the name "Webster" as used in con- 
nection with dietionarles bas expired, mây be enjolned by a competing 
publisher of dictionarleS from issuing eitculars to the efifect that it has 
the exclusive right to use the name In such connection. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-Names, § 86.] 
4. Same. 

The copyright on "Webster's Unabrldged Dictionary" havlng expired, a 
competing publisher of "Webster's Dictionary" or "Webster's Impérial 
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pictlonary" may be enjolnçd by the original publisher from Issulng mls- 
leadlng and deceptive clrculars and advertisements whlcb show an Inten- 
tion to trespass uponthe réputation of the original publlshers, and de- 
ceive purchasers into buying the competlng pnblisher's dictionary, on the 
supposiUon that It is one of the séries publlshed by the original publisher. 
{Ed. Kote.— For cases In point, see Cent Dig. vol. 46, Trade-Marks and 
Trade-Names, § 86.] 

B. Same. 

The M. Co.'s copyright on the name ef "Webster," as used in the tltle of 
dlctionaries, having explred, O. publlshed dlctlonarles bearlng that name, 
with the évident purpose of leading the public into supposlng that they 
were buying Webstar's Dictionary as Improved by M. Important work 
of Noah Porter for M. is promlnently referred to In Its title pages. O.'s 
tltle page reads, "Being the authentlc unabrldged dictionary of Noah 
Webster, LL. D. • * * prepared under the direction of Noah Porter." 
On the backs of some of hls publications O. prlnted "The latest complète 
authentlc Webster's Dictionary," the word "authentlc" being plalnly 
borrowed from the backs of M.'s publications. Held that, though O. 
prlnted hls name on tlie back or cover and on the tltle page of his dlc- 
tionaries, and used "Impérial" and "Universal" In the tltle, and not "In- 
ternational," as used by M., he was guilty of unfalr compétition. 

6. Same— Intent. 

The présence of an Inéquitable purpose Is an élément of great welght 
In determlnlng a question of fairness in trade. 

[Ed. Note. — For cases in point, see Cent DIg. vol. 46, Trade-Marks and 
Trade-Names, § 80.] 

7. Same. 

Where one avalls himself of the prlnciple of public dedlcatlon of a 
name, he must in good faith fully Ideutify his production, and clearly dls- 
associate it from that of one who has glven signlficance to the name, and 
suflaciently direct the mlnd of the trading public to the fact that, though 
the thing Is of the same name, It la something produeed and put upon the 
market by himself. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 46, Trade-Marks and 
Trade-Names, f 86.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
For opinion below, see 149 Fed. 858. 

William B. Haie and Frank F. Reed (Charles N. Judson, E. S. 
Rogers, and Judson & Haie, on the brief), for appellant. 
George F. Bean, for appellee. 

Before PUTNAM and LOWELL, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. This case involves a bill and a cross- 
bill, each party claiming injunction relief against the other. There was 
an injunction below against each party. The Merriam Company ap- 
peal upon the ground that it should not be restrained, and also upon 
the ground that the injunction against Ogilvie was not broad enough. 
Ogilvie did not appeal. 

Whatever relief either party gets under thèse proceedings is afforded 
upon the ground of unfair compétition rather than tipon any theory of 
infringement of copyright or protected trade-name. This case does 
not, in any sensé, stand like a case involving a trade-name established 
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in the course of business where, indepemïent of statutory monÇipoly, 
the right té its exclusive and continuous use-results from its adoption, 
adaptation, and use in trade and commerce. 

The name "Webster" having beén copyrighted by the Merriams, they 
were protected in its use under a statutory right during an expressed 
term of years. The protection, therefore, in that respect, came by vir- 
tue of the copyright rather than by virtue of its use in publication and 
trade. 

The statutory monopoly having expired under statutory limitation, 
the wrord "Webster," used in connection with a dictionary, became pub- 
lic property, and any relief granted upon the idea of title or proprietor- 
ship in the trade-name of "Webster" would necessarily involve an un- 
warrantable continuance of the statutory monopoly secured by the 
copyright. 

The authorities and the discussion of this phase of the case by the 
learned judge in the Circuit Court (Ogilvie v. Merriam Co. [C. C] 
149 Fed. 858, where the facts sufficiently appear) satisfy us in respect 
to the soundness of the proposition, that upon the expiration of-the 
copyright the name "Webster" passed into the field of public right. 

We perce jve no différence in priiiciple between patent rights and 
copyrights in this respect, and, as observed by Mr. Justice White in 
Singer Manufacturing Company v. June Manufacturing Company, 163 
U. S. 169, 16 Sup. Ct. 1002, 41 U Ed. 118, "where, during the life of a 
monopoly created by a patent, a name, whether it be arbitrary or be 
that of the inventor, has becorne, by his consent, either express or tacit, 
the identifying and generic name of the thing patented, this name passes 
to the public with the cessation of the monopoly which the patent creat- 
ed." The Singer Case déclarés a gênerai and undoubted principle 
which is quite décisive of the case under considération so far a:s the 
name "Webster" is concerned, and though the name "Webster" as ap- 
plied to the Merriam Company's dictionary had acquired a secondary 
meaning, indicating a particular book published and sold by thern, it 
became public property when thç.copyright expired. 

The right to use a copyrighted fhame, however, upon the expiration 
of the copyright, goes out to the public subject to a certain and well-un- 
derstood limitation or condition, namely, that the public right to use 
shall be so exercised as not to decèive members of the public and lead 
them into the belief that they are buying the particular oridentical 
thing which was produced under the copyright. That the right pf pub- 
lic user of the name "Webster" was subject to such a condition was 
fully recognized by the learned judge who decided this case in the Cir- 
cuit Court, ahd, indeed, the principle was fotcibly stated by Mr. Justîte 
White in the Singer case. 

We think the conclusion reached by the Circuit Court, that the Mer- 
riam Company should be enjoined from sending out circulars to the 
effect that it has the exclusive right to use the name "Webster" in con- 
nection with dictionaries, was justified by the évidence and the authori- 
ties, and we are content to leave that branch of the case upon the rea- 
soning contained in the opinion of the learned judge of the Circuit 
Court. 
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That court also points out, and we think the situation justifies it, 
that the Ogilvie circulars and advertisements are misleading and de- 
ceptive, and show an intention on tlie part of Ogilvie to trespass upon 
the réputation of the Merriam Company and to deceive purchasers into 
buying his dictionary for one of the séries of Webster's dictionaries 
published by the Merriam Company, and it was held that Ogilvie 
should be enjoined from sending' out circulars and advertisements in 
their présent form. We agrée that this should be so upon équitable 
principles, because it présents a situation in which a member of thé 
public seeks to appropriate more than fairly and equitably belongs to 
him. , 

It is also our conclusion that the same purpose and the same reason- 
ing hold good with respect to the title page of the Ogilvie publication. 

It seems pretty évident from considération of ail the circumstances 
surrounding thèse publications, including the correspondence, the cir- 
culars, the advertisements, and the character of the litigation, that the 
purpose of Ogilvie was to put out such a publication and Such circulars 
and advertisements as would lead the public into the supposition that 
they were buying the Webster Dictionary as improved and added to 
by the Merriam Publishing Company, and we think that the reasoning 
of the Circuit Court with respect to the circulars and advertisements 
applies with equal force to the title page of the Ogilvie publication. 

We also think, in view of the ingénions arrangement of the prom- 
inent features of the Ogilvie title page, that its weight in the public 
eye is not fully and unmistakably overcome by printing the name 
"George W. Ogilvie" upon thé back of the cover, or by printing the 
words "George W. Ogilvie, Publisher," as a part of the title page. 

The reasoning of the Singer Case, which we think applies hère, is 
that the name must be accompanied by such indications as will unmis- 
takably inf orm the public that the thing is something put out by the 
particular party who appropriâtes it and exercises the public right. 

If the title page of the Ogilvie dictionaries had contained, for in- 
stance, the words "Webster's Dictionary, published by George W. Ogil- 
vie," with other expressions correctly indicating the identity of the pub- 
lication, the Merriam Company would hâve no just cause for complaint. 
But such is not this case. 

Noah Porter did important work, under the auspices, and in connec- 
tion with the enterprise of the Merriam Company, and his work is 
prominently referred to in their title pages, which, in an abridged form, 
call attention to thé subject-matter of their improved publications. Be- 
yond question the conspicuous feature of the Ogilvie title page, "Being 
the authentic unabridged dictionary by Noah Webster, LL. D., with an 
exhaustive appendix, including Scripture proper names and pronoun- 
cing vocabulary of Greek and Latin proper names prepared under th« 
direction of Noah Porter, D. D., LL. D.," refers to the subject-mattei 
of the Merriam title page, and to something which was substantial and 
supplemental to the Merriam Dictionary, and something done, not b"' 
Ogilvie, but by the Merriam Company in the development and improvè 
ment of their publication. 
159 F.— 41 
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■ The manif est tendency of such a prominent f eature of the Ogilvîe 
title page would be to lead purchasers into the idea that they were buy- 
ing Webster's Dictionary improved by the work of Noah Porter, which 
would, of course, mean the Merriam publication. Moreover, the word 
"authentic," used in the setting devised by the plaintiff, was strongly 
calculated tp lead the public mind in the direction of the Merriam pub- 
lication. This, we think, indicates that the design and purpose which 
prompted the Ogilvie circulars and advertisements were présent in the 
formation of the conspicuous features of the title page of the Ogilvie 
dictionary. The same considérations apply to the words and phras- 
es on the backs of some of the Ogilvie publications, as, for in- 
stance, "The latest complète authentic Webster's Dictionary."' The 
word "authentic" was plainly borrowed from the backs of the Merriam 
publications, and, though the setting was somewhat différent because 
they used "Impérial" and "Universal" rather than "International," the 
impression still remains that their purpose was a play upon the words 
and phrases of the Merriam publications.. , 

It is quite true that Ogilvie proceeded with his purpose under a 
claim of right, but, notwithstanding this, his title page, and his imprints 
upon the backs of his dictionaries, as well as his circulars and advertise- 
ments, involve légal and équitable wrong, because, in spirit and in fact, 
they ignore the obligation of , full compliance with the condition which 
law and equity impose upotithe copyrighted name when set at large, 
and, although the name "George W. Ogilvie" was used, it was not in 
fact intended that it should in ail cases overcome the prominent features 
of the title page and the imprints upon the backs, and unmistakably 
lead the ordinary purchaser to a correct conclusion as to the identity 
and true character of the publication. 

Under the history and the circumstances of the Ogilvie publication, 
including the fact that a dictionary was at one time put out with the 
name of Ogilvie as agent for the publisher, we think it reasonable to 
conclude that the title page and the imprints upon the backs, although 
containing the name of Ogilvie, were ingeniously planned with the idea 
of not giving a clear and definite désignation of identity, but of leading 
those who casually examine into the supposition that they are getting 
the Webster Dictionary of which they hâve heard and read in years 
gone by. 

It seems to us that Ogilvie was not content with using the word 
"Webster," which was at large as a word entitled to be used in con- 
nection with a dictionary, but purposely used wprds of description cal- 
culated to lead the ordinary purchaser to suppose that he was getting 
the publication which had been built up by the Merriams. This, we 
think, was an appropriation of something which he was not entitled to 
appropriate, and under the circumstances amounts to unfair compé- 
tition. 

The présence of an inéquitable purpose is necessarily an élément of 
great weight in the deteri;nination of a question of; fairness in trade. 
And where another avails himself of the principle of public dedication, 
he must in good faith fully identify his production and clearly disasso- 
ciate his work from the work of the one who has given significance to 
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the name and sufficiently direct the mind of the trading public to the 
fact that, though the thing is of the same name, that it is something 
produced and put upon the market by himself. 

Use of a manufacturer's or producer's true name alone would not al- 
ways suffice as an unmistakable désignation, and especially where arti- 
fice and bad faith are présent. Suppose, for instance, that another Gil- 
lette of precisely the same nàme as the one who has so extensively ad- 
vertised his "Gillette Safety Razor" should, for the purpose of reaping 
the fruits of the original Gillette's advertising and réputation, put upon 
the market a différent razor under descriptions and phrases calculated 
to lead the ordinary purchaser to suppose that he was buying the origi- 
nal Gillette razor, his compétition would not be made fair by simply 
appending his own true name which is identical with the name of the 
Gillette who built up the réputation. This principle is recognized in 
International Silver Co. v. Rogers Co. (C. C.) 110 Fed. 955, and, 
though it only applies to an extrême situation, it illustrâtes the idea 
that the désignation must be efficient and ample under the particular 
circumstances of a given situation. 

While appending Ogilvie's name was doubtless intended as a tech- 
nical compliance with the condition upon the public right to use the 
name "Webster," it was not intended that it should operate to wholly 
overcome the influence produced upon the public mind by the phrases 
descriptive of the Merriam publication. It is quite apparent that the 
intended effect of the whole was something contrary to that idea. 

The decree of the Circuit Court with respect to the injunction against 
the Merriam Company is affirmed. 

The decree of the Circuit Court for an injunction against Ogilvie in 
respect to circulars and advertisements is affirmed, and the case is re- 
manded to that court with directions that the injunction against George 
W. Ogilvie, his agents, attorneys and servants, be so enlarged as to in- 
clude the title pages and the backs of the dictionaries in the présent 
form, or in any form calculated to deceive members of the public in- 
to purchasing his dictionary under the belief that it is a Merriam Wéb- 
ster's Dictionary, and for further proceedings not inconsistent with the 
opinion passed down this day. Ail questions of accounting, including 
the question whether or not the Merriam Company is entitled to an ac- 
counting, are open to the Circuit Court. Neither party recovers costs 
in this court 



POSTAL TBLEGRAPH CABLE CO. r. NICHOLS et al.» 

(Circuit Court of Appeals, Nlnth Circuit. February 3, 1908.) 

No. 1,379. 

. Telegbaphs— Messages— Delay in Tbansmission— Oontbact. 

Where plalntififs wrote a message on a blank recltlng that the message 
was recelved by the telegraph company subject to the terms and condi- 
tions on the back of the blank, whleh were agreed to, plalntiffs were charg- 
ea with notice of such conditions, though they were not read and plaln- 
tiffs' attention was not called to them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Telegraphs Mû 
Téléphones, § 45.] 

•Rehearing denied June 10, 1908. 
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2. SaME— NEGLIGENCE. 

PlaiBtiffs, before eending a telegram from Tacoma to Alaska wlth réf- 
érence to a proposai for a government contract, explalned the Importance 
of the message to the manager of the sending office, and he, after satlsfy- 
Ing himself of his abillty to transmit it promptly, undertook to do so. 
Wlthin 10 or 15 minutes after starting the message such agent knew 
that the transmission would be Interrupted, and, though he knew that It 
was essentlal that it be dellvered before noon of the succeeding day in 
order to be of avail, did not notify the senders of such interruption, and 
the message was not dellvered until elght days thereafter. If notice of 
the interruption had been giveû, the senders might hâve protected them- 
selves by oommunicating with the War Department at Washington, whieli 
WQS known to the agent at the sending office. HelA, that the telegrapU 
Company was négligent In failing to notify the senders of the Interruption, 
against which It could not contract for Immunity from liability. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Telegraphs and 
Téléphona, § 39. 

Delay In transmission of message— ^failure to disclose that Une was not 
In working order, see note tô; Pacific .Postal Telegraph Cable Ck). v. 
Flelsphner, 14 C. C. A. 177.] 

3. Same— Damages. 

Where plaintiffs, discovering a mistake in certain proposais for govern- 
ment work, telegraphed the government officer In charge of tl>e bids 
to add 5 per cent, to thelr proposai, but such message was not received 
In time because of the telegraph company's négligence, and plaintiffs 
were compelled to do the work at the original prlce, and the government 
officers would hâve added the 5 per çent.^ If the telegram had been received 
prior to the opening of the bids, the telegraph company was liable for 
such additlonal amount. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 45, Telegraphs and 
Téléphones, §§ 64-G8.] , ^ 

4. Same— Notice of Claim. 

Where a telegram wasfiled for transmission on June 12, 1903, but the 
senders had no knowledge, prior to July llth foUowing, of the telegraph 
company's négligent failure to deliver the same, and notice of claim for 
damages was flled on August 17, 1903, the claim was in time, under a 
rule requlrlng claims for damages to be presented wlthin 60 days after 
the message Is flled for transmission. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Western District of Washington. 

Robert H. Lindsay and W. S. Wood, for plaintiff in error. 
A. R. Titlow, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HUNT, Dis- 
trict Judge. 

ROSS, Circuit Judge. On and prior to the 12th day of June, 
1903, the défendants in error, who were the plaintiffs in the court 
below, were gênerai contractors, having their offices in the same 
building in the city of Tacoma, state of Washington, in which the 
plaintiff in error had its telegraph office, and had, prior to the date 
mentioned, submitted a proposai in writing to do certain work for 
the government in Alaska, at a place called Haines, which proposai 
was made in response to an advertisement inviting bids, and where- 
in it was stated that ail such bids would be opened by the construct- 
ing, officer, Capt. W. P. Richardson, at Skagway, at noon of the 
13th day of June, 1903. By their proposai, sent to Capt. Richard- 
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son in sufficient time, the défendants in error offered to complète the 
work for $48,870, and they gave security, as required by the War 
Department, that if such proposai was accepted they would enter 
into a contract to do the work accordingly. Subsequently ■ finding 
that they had made some mistake, they undertook on the 12tli day 
of June, 1903, to telegraph Capt. Richardson at Skagway to add 
5 per cent, to their proposai, which addition amounted to $2,443.50. 
They were accustomed to the use of the telegraph in their business 
opérations, and were regular customers of the plaintiff in error. 
They kept in their office a book of telegraph blanks so arranged 
that a carbon copy of any message written thereon could be pre- 
served. Upon one of thèse blanks the défendants in error wrpte, 
on the 13th day of Juné, 1903, a message in thèse words: 

"Tacoma, Wash., June 12, 1903. 
"Capt. W. P. Richardson, Skagway, Alaska. 
"Proposai for Haines mailed last Monday. Add 5% to our entire proposai. 

"W. R. Niehols & Co." 

Nichols took this message to the office of the plaintiff in error, 
and, according to his testimony given on the trial, explained to 
its manager at Tacoma, Mr. Bell, the importance of the telegram, 
and stated to him that, if it could not be delivèred to Capt. Richard- 
son at Skagway before 11 o'clock of the next day, they could wire 
to the War Department at Washington such addition to their bid, 
and thus protect themselves from loss. The testimony of Nichols 
in respect to the manager's answer to this inquiry is that he first 
said: 

" 'Yes, sir,' and then he says, 'Walt.' He then went back to the operating 
table behind the counter. I was in front of the counter. He went back to 
the tables, and after awhile he came eut, and he says: 'Yes; we ean deliyer 
it, and probably it will be dellvered to-night. Yes ; the wires are ail righf' — 
or: 'The wires are working. We can deliver it at that time, and probably 
It will be delivered to-nlght' " 

In regard to the same matter the agent of the telegraph company 
testified upon question and answer as follows : 

"Q. Do you remember the incident on the 12th day of June, 1903, of Mr. 
Niehols having a conversation with you relative to the sending of a tele- 
gram to Skagway for the firm of Nichols & Co.? A. Yes. Q. Just state, 
if you please, what transpired between ypu and Mr. Nichols on that occasion. 
A. Well, I couldn't state just exactly what transpired, because I hâve thos^ 
things every day; but I think Mr. Nichols came in and said he wanted to 
send an important telegram to Skagway, and asked me If I could get it 
through. I don't know what I remarked ; but I went back and looked at 
the wire service — we get wire services which state whether or not the wires 
are down — and I saw nothlng there to indicate that the wires were down, 
and I told him, I présume, that I could get it through. Q. Explain ,to the 
jury what those wire services are. A. They are notices of the condition — 
if at any time during the day a wire goes down on our System, for instance, 
the wire goes down between Seattle and Tacoma, we are notifled, or any 
break of that kind, we receive a notification that the wires are down. Q. 
What do you do with that notification? A. That is placed on a splndle for 
the information of the employés, for référence. Q. Upon this inquiry made 
of you by Mr. Nichols, you consulted your wire services? A. Yes. Q. 
What was your wire service? A. I found I had no notice that the wire was 
down, and I came out and told him I thought I could get the message 
through." - , 
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Tjie message was thereupon given to the telegraph company for 
deltvery at Skagway, for which the défendants paid the usûal charge, 
but not fôr the répétition of the message ; the route being, as de- 
scribed by one of the employés of the plaintiff in error, frbm "Tacoma 
to Seattle over our own line; from Seattle to international bound- 
ary between the United States and Canada over our own line, where 
the metallic connection is made with the Canadian Pacific wire to 
their Vancouver office; there it comes actually into the hands of the 
Canadian Pacific government and department; from Vancouver to 
Ashcroft over the Canadian Pacific lines, and from Ashcroft to 
Wbite Horse, Yukon Territory, through British Columbia and a 
part of the Yukon Territory, over lines owned and operated by 
the Dominion government of Canada; from White Horse, Yukon, 
to Skagway, over the lines of the ■ White Horse & Yukon Railway 
Company." 

The case further shows that the message was immediately start- 
ed from Tacoma, and reached Seattle 18 minutes after 4 o'dock 
of the afternoon of June 12th. It did not reach Capt. Richardson 
until June 20th, "owing to the Dominion telegraph line being down," 
according to a statement made in a letter from thàt officer, of 
date July 9, 1903, to the défendants in error. There was évidence 
going to show that, if the telegram had been delivered before noon 
of June 13th, the additional 5 per cent, would hâve been added to 
the bid of the défendants in error, and that because of such non- 
delivery they were obliged to take the contract and do the work 
for the amount of their original proposai, resulting in a loss to 
them of $2,443.50. The case further shows that on June 13th there 
were two lines of telegraph open between Tacoma and the city of 
Washington, by means of which the défendants in error could hâve 
communicated with the War Department ; and it • also shows that 
they were not notified by the plaintiff in error of its inability to get 
the telegram through to its destination, although it knew, according 
to the testimony of Bell, within 10 or 15 minutes after the message 
was started, thàt the Connecting wires were down and its trans- 
mission interrupted. 

Thèse further facts appeàr in the case: On the plaintiff in error 's 
blank, on which the message în question was written, and above 
the space desîgned for its insertion, were printed the words: 

"Send the foIlOwlug Hiessage, wlthout repeating, subject to the terms and 
conditions on the back hereof, Vhich are hereby agreed to." 

And on its back were printed thèse, among other, "terms and 
conditions": 

"It Is agreed between the sender ôf the message written on the face here- 
of and the Postal Telegraph Cable Company that said company shall not 
be Itable for mistakes or delays In the transmission or delivery, or for the non- 
d'èllvery of any unrepeated message, beyond the amount received for sendîng 
the same. And this company Is^hereby made the agent of the sender, wlthout 
liabillty, to forward any message oter the Unes of any other company when 
necessary to reach Its destination. ThIs company will not be liable for dam- 
ages or statutory penalties in any case where the clalm Is not presented In 
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wrltlng within 60 days after the message Is flled wlth the company for 
transmission. No employé of thls company Is autliorized to vary the fore- 
going." 

The message was not repeated, the delay occurred upon a œnnect- 
ing line, and no claim for damages was presented in writing within 60 
days after the message was filed with the company for transmission. 
We attach no conséquence to the testimony of Nichols to the efïect 
that he did not read the printed matter on the front or back of the blank 
upon which he wrote the message and that his attention was not called 
to such matter. In the case of Primrose v. Western Union Tele- 
graph Company, 154 U. S. 1, 14 Sup. Ct. 1098, 38 L. Ed. 883, the 
Suprême Court held that the measure of damages for mistakes made 
in the transmission of an unrepeated telegram in cipher, written up- 
on one of the company's blanks upon which were printed terms and 
conditions similar to those appearitig in the présent case, was the sum 
paid for sending it, where the telegraph company was not informed of 
the nature or importance of the message. 

But this case présents two very important distinctions: Hère the 
telegraph company was distinctly informed of the importance of the 
message and that it was essential that it be deUvered at Skagway 
before noon of June 13th, and with that knowledge accepted and un- 
dertook so to transmit and deHver the message, after satisfying it- 
self of its abihty to do so. Hère, too, the telegraph company be- 
came aware, within 10 or 15 minutes after starting the message, of 
a break in the line over which it knew, or should hâve known, it 
must go, and that its transmission had been interrupted. With that 
knowledge on its part, and knowing the importance of the message, 
and that it was essential that it be delivered before noon of the next day 
in order to be of any avail to the senders, we hâve no hésitation in 
holding it to hâve been gross neglect on its part, against which it 
could not contract, not to notif y the senders of the break in 
the line and the conséquent interruption in the transmission of the 
message, that they might hâve protected themselves by communicat- 
ing directiy with the War Department at Washington. See Fleisch- 
ner v. Pacific Postal Telegraph Company (C. C.) 55 Fed. 738 ; Swan 
V. Western Union Telegraph Company, 129 Fed. 318, 63 C. C. A. 
550, 67 L. R. A. 153; Western Union Telegraph Company v. Cook, 
61 Fed. 624, 9 C. C. A. 680. 

We are also of opinion that the damages sued for, and which the 
défendants in error recovered in the court below, were not spécula- 
tive or remote, as they covered only the S per cent, desired by the de- 
fendants in error to be added to their bid, and which the officers of 
the government having in charge thè work in question testified would 
hâve been added, had the telegram been delivered prior to the open- 
ing of the bids, at noon of the 13th of June, 1903. 

The contention on the part of the plaintifï in error that the action 
cannot be maintained because of the failure of the défendants in er- 
ror to présent their claim for damages within the 60 days required by 
the rules of the plaintifï in error cannot be sustained upon the record. 
It appears that the claim for damages was presented to the plaintifï 
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in error on the 17th day of August, 1903. There was testimony on 
the part of the défendants in error to the effect that they did not know 
of the nondelivery of the telegram to Capt. Richardson prior to July 
11, 1903, which was much within the 60-day period. Counsel for the 
plaintifï in error are mistaken in saying, as they do in their brief , that 
the record shows that the défendants in error knew of such nondehv- 
ery on the 17th of June of that year. Neither the testimony of the 
witness Titlow, nor the letter of Capt. Richardson to the défendants 
in error of date July 9, 1903, gave any such information. 
The judgment is affirmed. 



CHRISTIB & LOWB et al. v. FANE S. S. CO. 
(Circuit Court of Appeals, Fifth Circuit. February H, 1908.) 

No. 1,710. 

1. Collision— Vessel at Faxjlt. 

A tug and tow passing down the Mississippi river, near the New Or- 
léans side, beoause of certain "boils" and cross-currents in the river, came 
Into collision with a vessel safely moored at a wharf, one of the barges 
In the tow striking the vessel at âlmost rlght angles. The captaln ci' 
the tug was an experlenced navigator, and the tug Itself was powerful and 
amply able to handle her tow. The fact that powerful eddies and cross- 
currents and "boUs" were likely to oceûr at the point In question was vcell 
known to every navigator In the port, and in order to avoid them ex- 
perlenced pUots were in the habit of beginning to malie a turn much 
farther up the river than the captaln of the tug dld on the morning in 
question, he, being deslrous to talie advantage of the down current In 
midstream as long as possible, walted until it was too late to make a turn 
with certalnty of safety, notwithstandlng the "boils," cross-currents, etc. 
Eeld, that the collision was not the resuit of Inévitable accident from uu- 
foreseen conditions of navigation, but of the négligent navigation of the 
tug. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 10, Collision, § 19.] 

2. Same— Damages— Double CnAEGE. 

Where, in a libel for collision, the Injured vessel was under charter at 
a fixed rate, requirlng her to pay and subslst the offlcers and crew a deçree 
allowing damages for loss of charter money pendlng repairs, and in addi- 
tion an amount for wages of offlcers and crew, and for cost of subslstenee 
of the crew durlng the same time, was objectionable as a double charge 
for the same Items of damage. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 10, Collision,- § 286.1 

3. COSTS— EEEOES in DbCBEE — COBEECTION. 

Where a mistalce In a decree was not called to the attention of the 
trial court nor assigned as error On appeal, its correction would not affeci 
either the costs at the trial or on appeal. 

Appeal from the District Court of the United States for the East- 
em District of Louisiana. 

Chas. S. Rice and R. B. Montgomery, for appellants. 
J. D. Rouse, Wm. Grant, and W. B. Grant, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit in admiralty to recover damages 
growing out of a collision. As we find the évidence, the case was 
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correctly ruled and deçided in the District Court. It appears, how- 
ever, that in framing the decree an error was made resulting in a 
double charge for certain items of damage. While the injured vessel 
Bratten was under charter at a fixed rate, she was, under the con- 
tract, required to pay and subsist the officers and crew. The decree 
allows $991.46 damages for loss of charter money pending repairs, 
and also (item No. 11) $269.46 wages of officers and crew, and (item 
No. 12) $84 cost of subsistence of crew during the same time. Thèse 
two last-mentioned items it is agreed should not hâve been included 
in the decree. The mistake was not called to the attention of the 
lower court nor is it particularly assigned as error on this appeal, 
therefore it ought not to affect the costs either hère or in the District 
Court. 

The decree of the District Court is amended by striking out items 
of damages Nos. 11 and 12 and reducing the total amount of recovery 
from $14,336.86 to $13,983.40, and, as thus amended, the same is in 
ail respects affirmed. 

NOTE.— The following Is the opinion o( Saunders, District Judge, in the 
court below : 

SAUNDERS, District Judge. The libelant in this case daims that its 
ship, the Bratteu, was moored safely and properly at the wharf In New 
Orléans, on the morning of May 12, 1904, and that while so moored the sald 
steamship was run into by a tow of barges which was being brought down 
the river by the steam tug R. C. Viet. ïhe resuit of the collision was that 
a large hole was made in the side of the steamship Bratten, and she was 
broken from her moorings and set adrlft In the river in a helpless condi- 
tion. She was rescued by some steam tugs, who came to her assistance. 
Thèse tugs demanded and sued for salvage, and recovered a judgment for 
$6,000 and costs. Expenses were Incurred in repairing the Bratten, and 
she was put to considérable expense for the time she was delayed and for 
loss under her charter party. The answer admits the collision, but claims 
that it was due to Inévitable accident. It is alleged that the steam tug 
VIet was properly equipped, had suflicient power to handle the tow ; that 
its macbinery was in good order, and that she was In charge of a compé- 
tent and experienced master; that she was "tight, staunch, and strong, fully 
equipped with proper machinery, and apparatus, ail In good order, for the 
work in which she was engaged ; that she was one of the most powerful 
tugs used in and about the harbor of New Orléans." But, the answer avers, 
she was prevented from keeping her course as intended, "by the sudden, 
unexpected and unforeseeable currents, eddies, and boUs in the river added 
to the then powerful current, adjacent to the point and extending and sweep- 
Ing the said steam tug and her tow into the bend near the foot of whIch the 
steamship Bratten was lylng, and in spite of the efforts of those on board 
the Viet, and not through any fault, omission, or neglect or inattention, 
or want of proper care or skill on the part of sald tug, her master or crew ; 
but that every care, skill, and duty devolving uiwn them. In the premises, was 
exercised to the fuUest extent, and that no liablUty was. In the belief of 
respondents, incurred or devolves upon them" (the claimants). 

The évidence proves the allégation of the answer as to the equlpment. 
machinery, master, and crew of the Viet. It is shown that the master 
enjoys a high réputation for skill and care in his profession. It Is further 
shown that he has had more expérience, probably, than any pllot in the 
port of New Orléans, In handling tows up and down the river, and at the 
particular point where this accident oceurred. The tug Viet is the second 
most powerful tug In the clty of New Orléans. It Is not proved that the 
barges which were In tow of the Viet that morning were too heavy for 
the tug ordinarily to handle. Indeed, the tow was of much less weight 
than tows which the same tug had handled successfully a few days before. 
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The évidence shows that It Is a well-known tact that the point at whlch the 
collision oecurred Is more dangerous to navlgate than most of the other 
points In the port of New Orléans. There Is an eddy runnlng up stream 
on the Alglers side of the river. There is a bend in the river which néces- 
sitâtes a Sharp tUrn at that point. It Is also proven, beyond any contro- 
versy, that at this point of the river particularly there frequently occur 
what the river men call "boils" ; that is, éruptions of large volumes of wa- 
ter which are projected apparently from the depths of the river. No one 
seems to know what .causes thèse boils. They probably resuit from the 
meeting of conflicting and opposite currents. When a boil occurs, if it 
émerges near the side of the bow of a vessel, It is apt to tlirow the vessel 
entirely ont of Its course. Ali thèse facts hâve been abundantly proven. 

Capt. Strand daims that on the moming when the collision oecurred 
this boat was pursuing a proper course, and that a boil suddenly oecurred 
near the bow of his tug which threw it and the barges towards the New 
Orléans.» side. Before he could recover his course, another boil emerged, 
throwing the tug and barges again towards the New Orléans shore. The 
oaptain pursued his course, doing his best to throw the tug and barges from 
the New Orléans shore, so as to avoid collision with the vessels moored 
at the wharf on the New Orléans side. When he found that a collision 
was inévitable, he then reversed his engines and backed with ail his power 
so as to lessen the force of the collision. But he testifies that his helm was 
hard aport and that it continued hard aport when he attempted to baek 
the tug. The resuit necessarily was that the course of the tow was turned 
In, Instead of parallel to the vessels at the wharf, and that when the col- 
lision oecurred it was very much as if the barge which struck the Bratten 
was drlven against that vessel for the purpose of ramming it. If the helm 
had been reversed, the direction of the tug and barges might then hâve 
been parallel to the Bratten, and not at right angles to it. This seems to 
me to hâve been a mistake on the part of the captain of the Viet, which re- 
sulted disastrously to the Bratten. Apart from this, however, I think 
that the évidence shows that the Viet was in fault in not attempting to make 
thfi turn sooner than she did. The évidence shows that the captain of the 
Viet did not turn in towards the Algiers side of the river until he had 
reached Conti street, three squares below Canal street, and the prépondér- 
ance of the évidence convinces me that the turn should hâve been begun 
several blocks higher at least. One of the witnesses, a very experienced 
river pilot, says that in high water he always began to make the turn 
three or four blocks above Canal street. Others say they began to make 
the turn at Canal street. On this occasion the Viet did not begin the turn 
until she was opposite Conti street, and was going then at full speed. The 
reason why the Viet did not begin to make the turn sooner is very obvions, 
The river was high, and the eddy on the Algiers side going up the river 
was strong. If the tug and barges had gotten into this eddy on the Algiers 
side, while that course would hâve been far safer for the shipping on the 
New Orléans side of the river, it would hâve been more dlfflcult for the 
tug and barges. The captain of the Viet naturally wished to take advan- 
tage of the down current in midstream as long as possible, and he accord- 
tngly kept in midstream until it was too late to make the turn with a cer- 
talnty of safety. While it is true that he could not hâve foreseen the par- 
ticular boils, eddies, and currents which he met after he began to make the 
turn, yet the testimony of ail the witnesses show that boils and eddies 
occur at that point with great violence, and that every navigator in this 
port expects to meet them there. It was Incumbent, therefore, on the cap- 
tain of the Viet, in view of the known possibility of meeting boils, eddies, 
and currents which would deflect him from his intended course, to make 
the turn in time to hâve his tow so far on the west side of the river, that 
even if he should meet such boils and eddies and be deflected from his 
course, he could stlll regain it before being driven Into the wharvea on the 
New Orléans side. 

It is clear to me that the captain of the Viet, In order to talce advantage 
of the midstream current, and in order to keep ont of the eddy or current 
on the Algiers side, which would hâve Imposed additional labor upon his 
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own opérations, took a rlsk for the vessels on the New Orléans side of 
the river that he should not hâve taken. The fact that no well-àuthenticated 
accident has ever occurred at thls point convlnces me that If the captaln 
had gone sooher and further to the west, and had made proper allowanee for 
deflecting boils and currents, thls accident would not hâve happened. The évi- 
dence tending to show that he took a proper course has little or no weight 
with me, as one of the witnesses was not In a position to see accurately the 
course whlch was actually taken, and the bther wltness so manifestly ex- 
aggerates that I can attach little Importance to hls évidence. The occur- 
rence of thls accident, whereby a vessel safely and properly moored In a 
harbor was rammed by a tow In motion, Is prima fade évidence of sojne 
négligence on the part of the tow. The évidence Is far from convlncing me 
that If proper care had been taken by the master of the Viet the accident 
would not hâve occurred ; stUl less does the évidence show that the ac- 
cident was the resuit of any inévitable accident. It was produced by cur- 
rents, eddies, and boils, the possible and probable occurrence of whlch the 
master of the Viet was as well aware of as any navlgator In the port of 
New Orléans, and for the occurrence of Whlch he should hâve made a safe 
allowanee In taklng his course. 
There wlll accordlngly be judgment for the llbelai\t, as prayed for. 



BBAN et al. v. MORRIS et al. 

(Careult Court of Appeals, NInth Circuit. February S, 1908.) 

No. 1,423. 

1. Watebs and Watee Courses— Appeopkiation—Statutes. 

Act Wyo. Ter. March 11, 1886 (Laws 1886, p. 294, c. 61), provlde that 
one clalmlng a water right shall file In the office of the elerk of the proper 
county and in the office of the clerk of the district a notice of such claim, 
and that In any controversy eoncemlng water rights no évidence shall 
be recelved In behalf of any clalmant until such statement or daim Is 
flled by him. Held, that such act was not Intended to provide an exclusive 
method of appropriation ; Its only eflfect being to take from an approprlat- 
or who failed to file such notice the rlght to claim an appropriation prlor 
to the time when the water was actually supplied and used. 

2. SAME— SOUBCE OF WATEK— INDIAN LANDS. 

Where eomplalnants appropriated In 'Wyoming waters from a creek 
rlslng In the Crow Réservation in Montana, eomplalnants' appropriation 
attached eo Instante on the réservation being thrown open to settlement, 
and became prlor to the rights of subséquent appropriators settllng on 
such réservation lands. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 48, Waters and Water 
Courses, I 11.] 

3. Same— Interstate Stbeams. 

eomplalnants, by a prior appropriation or diversion In W;?omIng of the 
waters of a nonnavlgable stream rlslng In Montana, acquired the rlght to 
continue the diversion of such waters as against a junior approprlator 
of the waters In Montana ; the rights of appropriation not being affected 
by the Interstate character of the stream. 

Appeal from the Circuit Court of the United States for the District 
Gi Montana. 
For opinion below, see 146 Fed. 423. 

George W. Pierson, Walsh & Nolan, and T. J. Walsh, for' appellants. 
McConnell & McConnell and J. R. Goss, for appellees. 

Before GILBERT, Circuit Judge, and DE HAVEN and HUNT, 
District Judges. 
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DE HAVEN, District Judge. This ïs an àppeat by certain defend- 
.ants Irom a, final decree in equity entered in the Circjiit Court of the 
United States for the District of Montana. The bill 6f complaint al- 
lèges that the complàinant is a citizen of Wyoming, and that in the 
year 1887' he acquired a water right of 250 inches, statutory measure- 
ment, by diverting the waters of Sage creek onto lands then occupied 
and now owned by him in that state ; that such diversion was made in 
the State of Wyoming; that the défendants are citizens of the state 
df Mpntana, and that they had for three years prior to the commence- 
ment of this suit, during irrigation seasons, diverted the waters of said 
Sage creek and its tributaries at points on the stream'above complain- 
ant's point of diversion; that said diversion was made by the défend- 
ants in the state of Montana ; and that such acts of diversion resulted 
in Ramage to him in the sura of $3,500. The bill prayed for an in- 
junction and for damages. 

The défendants, who are the appellants hère, fiîed an answer in which 
they denied that complàinant ever made any appropriation of the wa- 
ters of Sage creek, or that he ever diverted the waters of said stream 
to or upon the lands described in the bill of complaint, prior to the 
month of November, 1895. ' They admitted the diversion by them of the 
waters of Sage creek and its tributaries, as alleged in the complaint, 
but denied that complàinant suffered any damage thereby. They fur- 
ther set forth that the alleged diversion by them was in Montana, and 
for the purpose of irrigating lands owned or occupied by them in that 
state. They alleged thèse lands to be unsurveyed lands, which would 
bp Bubject to entry under the homestead laws when surveyed; that 
cach of défendants is a qualified homesteader ; and that he intends to 
enter the lands occupied by him as soon as the same shall be surveyed. 
The défendants further averred that each, relying upon his appropria- 
tion, cultivated his lands and improved them by the érection of houses, 
barns, etc. ; that the lands are unproductive and valueless, unless they 
can be irrigated. As a further défense, they alleged an adverse use 
of the waters by them during the irrigation season for a period of more 
than ten years, and, further, that by reason of the peculiar condition 
of the bed of Sage creek and its tributaries the water sinks in places 
and rises in others, and that in conséquence of this the complàinant 
has hàd as much v(rater during the period of which he complains as he 
ever used. 

• One T. N. Howell, who in his pétition alleged himself to be a citizen 
oi' the state of Wyoming, was permitted to intervene ; ail of the parties 
consenting thereto. The cause of action set forth in his pétition was 
of the same gênerai character as that alleged in the bill of complàin- 
ant — the intervener alleging that On August 1, 1890, he appropriated 
f rom the waters of Sage creek in the state of Wyoming 6i^ cubic feet 
per second ; that his appropriation was prior to that of the défendants, 
but subject to the right of the complàinant. He further alleged that 
he had enjoyed the use of the waters so appropriated by him without 
disturbahce until aboût two years before the filing of his pétition in 
intervention, when the défendants begân to use the water of said stream 
iri'MDntana-to such an extent as to deptive him-of the use of the waters 
so appropriated. 
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Answers Vftre made to this pétition idéntical in gênerai character 
with the answers to the biU, and specifically putting in issue inter- 
vener's allégation of his Wyoming citizenship and averring, on in- 
formation and belief, that he is a citizen of Montana. 

The court, upon considération of the évidence, filed its findings of 
fact, and made and entered its decree establishing the right of the com- 
plainant to 100 inches, miners' measurement, of the waters of Sage 
creek and its tributaries, of date April, 1887, and further adjudging 
that the intervener, Howell, is entitled to 110 inches of the waters of 
Sage creek and its tributaries, miners' measurement, of date August 
1, 1890; that as between the complainant and intervener, the com- 
plainant is prior in time andprior in right; and that both complainant 
and intervener are prior in time to the défendants and prior in right. 
The decree further enjoined the défendants from in any manner inter- 
fering with the rights of the complainant and intervener as determined 
in the decree, and they were further commanded to allow, at ail times 
when needed by the complainant and intervener, a sufficient amount 
of water to flow down to them to satisfy.their rights. 

The défendants, Bean, Bainbridge, Bennett, and S. W. and Wallaçe 
Bent, appeal. 

1. At the date of the complainant's diversion of the waters of Sage 
creek in April, 1887, the statute of the then territory of Wyoming, àp- 
proved March 11, 1886 (Laws 1886, p. 394, c. 61), provided that one 
claiming a water right should file„in .the office of the county clçfk of 
the proper county and in the office of the clerk of the district court a 
notice of such claim, and it was further provided that in any contro- 
versy concerning water rights no évidence should be recëived in be- 
half of any claimant until such statement or claim was filed "by him. 
This latter provision in relation to the rejection of évidence oflfered by 
a claimant, who had not filed in the proper office the statement required 
by the statute, was subsequently repealed and is no longer in force. It 
is conceded that the complainant never filed any notice of his claim to 
the waters diverted by him, a? required by the territorial statute of 
March 11, 1886, and the appellants insist that, such being the fact, he 
never made any valid appropriation of such water under the laws of 
Wyoming. 

The Circuit Court held, and we think rightly, that it was not the pur- 
pose of the statute referred to to provide an exclusive methcd of appro- 
priation, and that its only efïect was to take from an appropriator who 
failed tp file such notice the right to claim an appropriation as of the 
date of the beginning of the work of diversion ; "the penalty for such 
failure being to limit the right to the time when the water is actually 
supplied and used." This is the construction placed upon similar statutes 
in other states requiring the filing and recordation of clfiims to water. 
Murray v. Tingley, 20 Mont. 260, 50 Pac. 723 ; Wells v. Mantes et al., 
99 Cal. 583, 34 Pac. 324; Watterson v. Saldunbehere, lOl Cal. 107, 
35 Pac. 432. 

2. It is also urged that complainant's appropriation was invalid, 
because at the date of the initiation of his claim the head waters of 
Sage creek were withîn the limits of the Crôw Réservation in thestate 
of Montana; that tHe complainant's appropriation conferrèd ho right 
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upon him as against the Indians of that réservation ; and that appel- 
lants hâve succeeded to ail rights of suqh Indians by tlieir settlement 
upon, the lands then occupléd by such Indians. We think a complète 
answer to this contention is found in the opinion of the learned judge 
presiding in the Circuit Court, in vyhich he said: 

"When the right of the Indians was extinguished, and the land was 
thrown open to settlemçnt, , It became public, and, assenting for the sake 
of argument to the theory of the défendants, ail that was In the way of 
the valldlty of the prior appropriations had been removed, and the ap- 
proprlatoi's in Wyoming were in point of time ahead of any daim which 
the défendants could possibly make, because thgir appropriations attached 
eo instwite. ,* ♦ * The rights of the .défendants attached as settlers 
after thé lands were made subject to settlement. They cannot antedate 
settlement made by them. At that tlme prier appropriations had been 
made by the complainant and Intervener, and défendants took thelr riparian 
rights subject to and eharged with those appropriations." 

3. Sage creek is a nonnâvigable stream, the waters of which rise in 
the State of Montana and then flow irito the state of Wyoming. The 
main contention of appell&ts, and ohe that has been most strongly 
urged in the argument and brief of their attorneys, is that the appellees 
could not, by prior appropriation or diversion of the waters of Sage 
creek at a point within the state of Wyoming, acquire the right to con- 
tinue the diversion of such waters as against a junior appropriator of 
the waters of the same stream in the state of Montana. The argument 
in support of this contention is based ùpon the proposition that the 
water flowing in Sagfe' creek within the state of Montana belongs to 
its citîzens, and their right to divert the same at points within and upon 
lands of that state cannot be taken f rom them by a prior appropriation 
or diversion of the waters of the same stream in the state of Wyoming. 

The proposition thus stated is not a new one, ànd has been decided 
adversely to the contention of appellants in Howell v. Johnson (C. C.) 
89 Fed. 556 ; Morris v. Bean (C. C.) 123 Fed. 618. This court, also, 
in Rickey Land & Cattle Co. v. Miller & Lux, 152 Fed, 11, 81 C. C. A. 
207 in discussii;ig the question of the jiirisdiction of the Circuit Court 
of Nevada to quiet title to a water right, where the complainant claim- 
ed title by prior appropriation of a certain part of the flow of a river 
to irrîgate its lands in Nevada, and alleged that such rights were being 
interfered with by défendant, a junior appropriator of the waters of 
the same stream in California, said; 

"The water In the stream, which has a propensity to seek Its level, and 
wlll continue In its curreût to the sea, is in strict reality the véritable thing 
In controversy. It knows no Imaglnary state or county Unes, and is a thing 
in which no man has a property untll captured, to be applied to a bénéfi- 
ciai use. The right of appropriation Is recognized in law, which means the 
right of diversion and use. It Is the right, not to any spécifie water, but 
to Bome deflnite quantlty of that which may at any timé be running In the 
stream. So the right acqulred by an appropriation Includes the right to 
hâve the water fiow In the stream to the point of diversion. The fact of 
a state Une intersecting the stream does not, within Itself , Implnge upon 
that right. In other words, the appropriation may still be acqulred, al- 
though the stream is Interstate, and not local to one state; nor wlll the 
mère fact that the stream has Its source In one state authorize a diversion 
of ail the water thereof as against an earller and prior appropriator across 
the Une In another state. On the contrary, one who has acqulred a right 
to the water of a stream by prior appropriation, In accordance with the 



VABIiET DDPLEX MAGNET OO. V. 08THEIMEB. 655 

laws of the state where maàe, Is protected In such rlght as against subse-' 
quent appropriators, though the latter withdraw the water wlthln the limlt? 
of a différent state." 

It is not deemed necessary to add anything to thîs statement of the 
law. The right to divert or appropriaté for a useful purpose the. wa- 
ters of a nonnavigable stream is recognized by the laws of Montana 
and Wyoming, and by sections 2339 and 2340 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 1437] ; and the broad principle which under- 
lies the relative rights of appropriators from the same stream is, that 
whoever is first in time is first in right, and the fact that the stream, the 
waters of which are appropriated, is Interstate and nonnavigable, does 
not affect the rule. 

4. Other questions argued by appellants, such as the alleged lâches 
of the complainant, abandonment, adverse user by défendants, and in- 
sufficiency of the évidence to justify the decree as to the number of 
inches of water actually appropriated by the complainant and inter- 
vener, do not require discussion. 

It is sufficient to say we find no error in the record, and the decree 
is therefore affirmed. 



VAKLEY DUPLEX MAGNET CO. v. OSTHBIMER et aL 
(Circuit Cîourt of Appeals, Second Circuit February 11, 1908.) 

No. 104. 

1. FEAUD—DECEn>— Allégations and Pboof. 

In an action for fraud induclng the exécution of a contract, It Is not 
suflîclent for plaintiffs to show that they dld not get what they pald for, 
but fraud Involving déception niust be alleged and proved. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 23, Fraud, §§ 55-59.] 

2. Same — Misbepbesentations. 

In an action for fraud induclng plaintiffs to purchase an option to buy 
certain patents, a statement In the option that défendant would sell 49 
patents, "issued" In foreign countries, when, in fact, none of the patents 
had been issued, was calcula ted to deceive. , 

[Ed. Note.— For cases In point, see Cent Dig. vol. 23, Fraud, §§ 3-5.] 

3. Tenanct in Common— Knowledge and Acts or Co-Tenants. 

Défendant gave D. a written option for the sale of 49 patents represent- 
ed to hâve been Issued In certain foreign countrles for $600,000 to expire 
March 1, 1900, with the privilège of a further extention of four months 
on payment of $20,000. D. negotiated with plalntiff for a sale of the op- 
tion and patents, and, the original option being about to expire, plalntiff 
pald défendant two-thirds of the $20,000 for the extension; the remaln- 
Ing onë-third being pald by D. Beld, that D. was not plalntlff's agent In 
any sensé, but that plaintifC and D. acquired the option in common, and 
that plalntiff was not therefore charged with D.'s knowledge prier to 
such payment that the patents had not been issued, nor was plalntiff 
bound by an agreement executed by D. the year after the exécution of 
the option reclting that the money pald for the extension had been for- 
feited. - 

4. Evidence— Pbesumptions. 

Where plalntiff and D. ovraed an option to purchase certain patents In 
commoij, there was no légal presumptlon arlsing from the fact that D. 
showed the option to plaintlff, that ' he also showed plalntiff subséquent 
letters indlcatlng that the patents had not In fact been Issued. 
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5. FEAUDr-CONTBACT— MiSREPRESENTATIONS— WAIVEE. 

: Where plalntiflF was induced to purchasp in common wlth D. an option 
for the sale of certain patents, falsely rèciting that the patents had been 
Issued In certain foreign countries, tlie contract was executed on plàiû- 
tiffl's.part when It bought the option and paid for it before plaintlff waa 
lijfofmed that it eontalned any misstatements, and hence plaintiff dld not 
walte the fraud under the rule that, wtien a person after leàrniog that 
he has been indticéd to enter Into a coiitraet by fraud exécutes it not- 
withstandlng the deceit, hé waives the fraud. 
[Ed. Note. — For cases In point, see Cent. Dig. vol. 23, Fraud, 5 30.] 

d. BviDENcœ— Lettees— Self-Sebvin& Decbarations. 

A party cannot Introduce in his own behalf letters written subséquent 
to one ofCered by his opponent, under the rule that, where part of a let- 
ter or document or conversation is received, the whole may come In for 
purpose of explanatlon whlch rule has been extended to admit prlor let- 
ters referred to in the letter adtûlttéd. 

[Ed. Note. — For cases In poiut, see Cent Dig. vol. 20, Evidence, §§ 
1093-1099.] 

7. SAME— OOBEESPOKDENCE BEÏWEEN STEANGEES. 

A letter written by one stranger to another is not rendered admissible 
against a party by sending it to hjnpi. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 20, Evidence, §é 
1051-1060.] 

8. Same— Best Evidence— Foundation. 

Copies of letters should not be received in the absence of proof that tbe 
originàis had been lost, or that search has been made therefor. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 20, Evidence, §§ 
561-569.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. -, 

Writ of error to review a judgment of the Circuit Court, entered 
upon the verdict of a jury in favor of the défendants in error, who 
were the plaintiffs below. Ifl this opinion the parties are designated 
as in the court below. 

Treadweir Cleveland, for plaintifï in error. 

Coudert Bros, and Frédéric R. Goudert (Paul Fuller, Jr., of coun- 
sel), for défendants in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is an action to recover damages fôr 
ffaud. The complaint allèges, in substance, that in December, 1899, 
the défendant gave a written option to one Drake for the sale of 49 
patents issued in certain foreign countries for $600,000 tp expire March 
1, 1900, but with the privilège of a further extension for four months 
upon the payment of $30,000 ; that Drake entered info negotiations 
with the plaintiffs for the sale of said option and patents; that the 
Qriginal option being about to expire, the plaintiffs, induced by and 
relying upon the statements therein, paid to the défendant two-thirds 
of said $30,000 for the extension thereof, the remaining one-third be- 
ing paid by said Drake; that at the time of the exécution of said op- 
tion sind of said pâymeht the défendant did not own sàid patents and 
the same had not been issued or applied for; , that tlaé représentations 
contained in said. option were false and fraudulent; and that the plain- 
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tiffs hâve been damaged. The answer admits the making of the op- 
tion and the payment for the extension thereof. It also admits that 
the patents mentioned in the option had not been actually issued at 
the time it was extended, but allèges that Drake was aware of this 
fact and informed the plaintifïs, who at ail times knew and approved 
the situation regarding the patents. It dénies any statement which 
ever deceived or misled the plaintiiïs. The plaintifïs having obtain- 
ed a verdict, the défendant brings this writ. We may conveniently 
consider the claims of error relied upon as embodied in the points of 
the defendant's brief. 

The défendant claims in its first point that there was no déception 
of the plaintifïs by the défendant, and consequently that the complaint 
should hâve been dismissed. This is not an action of assumpsit. It 
is not enough to show that the pkintifïs did not get what they paid 
for — that the considération failed. Fraud is alleged and must be 
proved. Fraud involves déception. If the plaintifïs were not deceived, 
they cannot recover. The statement in the option that the défendant 
would sell 49 patents "issued" in foreign countries, when in fact no 
patents had then been issued, was calculated to deceive. Still, if the 
plaintifïs knew when they paid their money that it was not true, they 
were not deceived or defrauded; but there is no évidence to show 
that they had any actual knowledge that it was not true. AU that the 
défendant claims is that Drake's knowledge should be imputed to thern. 

Now, it does not appear that, when the option was given, Drake, 
knew that the patents had not been issued. But the letters from 
the défendant between that time and the time the money was paid — in 
which the filing of applications for patents is mentioned — must f^ir- 
ly hâve apprised him of the situation. We may therefore adopt the 
defendant's contention that at the time of the payment of the money, 
Drake knew that the statement in the option was untrue. But it is 
not claimed that Drake was ever expressly created the agent of the 
plaintifïs, so that they are bound by his knowledge or that there was 
any partnership agreement. It is claimed that the law implies such 
agency from the relationship of the parties. The plaintifïs, with Drake, 
paid the money for the extension of the option. They took the option 
and the rights thereunder in common. No partnership was created, 
and one co-owner was not in law the agent of the others. They mere- 
ly owned together the option rights as they would any other proper- 
ty. Drake may not hâve been deceived. He may hâve no cause of 
action. But we cannot impute his knowledge to the plaintifïs. 

In its second point the défendant claims that the court erred in re- 
fusing to submit to the jury the question of Drake's authority to ex- 
écute an agreement a year after the exécution of the option, in which 
he stated that the money paid for the extension of the option had 
been forfeited. If this statement wàs merely the expression of Drake's 
opinion as to the then existing situation, it was immaterial. If ofïer- 
ed to show a release of the plaintifïs' claim for fraud, there was no 
évidence to warrant the jury in finding that Drake had, in fact, au- 
thority tornake it. Arid, for reasons already stated, no such authority 
can be implied as a matter of law from the relations of the parties. 
Consequently there was no question to be submitted to the jury, 
i59F.-42 



658 159 FEDERAL REPOKTEK. 

The defendant's third point is that the coure erred in failing to 
charge that the défendant had the right to présume that, if Drake 
showed the option to the plaintififs, he aiso showed the subsé- 
quent letters indicating that the patents had not in fact been issued. 
The probabihty that Drake would show his associâtes ail the cor- 
respondence was propef for the jury to consider. But there is no lé- 
gal presumption in the matter. 

The defendant's fourth point is that, if any fraud were committed 
by the défendant upon the plaintifïs, they waived it by their subsé- 
quent conduct. Under this point the défendant claims that, soon 
after the money was paid, the plaintifïs learned of the alleged fraud, 
but they did not disaffirm the contract and continued on under it. 
And the défendant cites authorities which hold that when a person, 
after learning of the fraud which has induced hîm to enter into a con- 
tract, goes forward and exécutes it notwithstanding the deceit, he 
waives the fraud and cannot recover damages therefor. But thèse 
principles are inapplicable hère. The plaintifïs did not go forward 
and exécute the contract after discovering the alleged fraud. They 
executed the contract on their part when they bought the option and 
paid for it, which, as alleged and shown, was before they knew that 
the option contained misstatements. 

In its fifth point the défendant claims that the court erred în ad- 
mitting in évidence certain letters and copies of letters oflfered by the 
plaintifïs. Among thèse letters were several from thé plaintiflf Ost- 
heimer to Drake dated many months after the payment of the money 
and the expiration of the option. Thèse letters are claimed to hâve 
been admissible as supplementing another letter of an earlier date from 
the said plaintifï to Drake which had been offered in évidence by the 
défendant. In support of this claim, the plaintifïs call attention to the 
rule that, where part of a letter, document, or conversation is receiv- 
ed, the whole may come in for purposes of explanation. This rule 
has aiso been extended so as to admit prior letters referred to in the 
letter which has been admitted. But no rule permits a party to put in 
his own letters written subsequently to the one offered by the other side. 
A party mùst testify under oath, and cannot make évidence by writ- 
ing letters. He cannot relieve himself of statements made one day 
by showing that the next day he said something différent. The let- 
ters were clearly inadmissible. Two letters from Bolton to Bérg, total 
Etrangers to the controversy, were aiso admitted in évidence, and were 
obviously inadmissible. It is not entirely clear whether both of thèse 
letters came into Drake's possession, and were forwarded to Varley; 
but whether they did or not is immaterial. The letter of a stranger 
to a stranger is not rendered admissible against a party by sending it 
to him. That there was prejudiçial error in admitting thèse letters 
appears from the fact that in one of them Bolton wro^e that he did 
not "think Mr. Varley in America was straight with you." The let- 
ters from Boltoii. to Drake and from Berg to Drake which were re- 
ceived in évidence were aiso inadmissible for the reasons stated. 

There was aiso error in receiving copies of several letters in the 
absence of proof that the originals had been lost, or that search had 
been made therefor. In explanation of thèse rulings, it is proper to 
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point put that the évidence was taken in France and presented in 
court in the form of dépositions, so that the party offering it had no 
opportunity to correct mistakes. This circumstance undoubtedly led 
the trial court into the errors stated. 

As a new trial must be had, we think it unnecessary to consider the 
remaining points in the defendant's brief. Upon another trial, it is 
possible that other évidence may be offered, and it would serve no 
useful purpose to discuss the weight of the évidence received upon the 
last one. 

A new trial is ordered. 



NEW YORK TRANSP. CO. v. O'DONNELL. 
(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 145. 

1. TKIAI— INSTBTJCTIONS— EXCLUDINO ISSUES. 

In an action for the death of a pedestrlan struck by an automobile,, an 
instruction that if, when he flrst saw the automobile he was In a position 
of imminent danger from It, the doctrine of contributory négligence did 
not apply to the case, was erroneous, as withdrawlng from the jury the 
question whether the pedestrlan was négligent in getting into the place 
of danger. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 46, Trial, §§ 613-623.] 

2. NEGLIflENCE— CONTEIBUTOEY NKGLIÇIBNCE. 

One may be excused for making a mistake when suddenly confronte^ 
with imminent danger only when he Is wlthout fault in getting Into the 
dahgerous situation. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 37, Contributory Nég- 
ligence, §§ 99, 100.] 

3. TeIAL— CUEE OF BeEOE— iNSTEtJCTIONS. 

In an action for the death of a pedestrlan struck by an automobile, an 
instruction that If, when he flrst saw the automobile, he was In a position 
of imminent danger from It, the doctrine of contributory négligence did 
not apply, being erroneous as withdrawlng from the jury the question 
whether the pedestrlan was négligent In getting into the place of danger, 
the error was not cured by Instructions in other parts of the charge deal- 
ing at Ifength with the question of contributory négligence. 

[Ed. Note.— For cases In point see Cent. Dig. vol. 46, Trial, S§ 703-718.] 

Coxe, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Writ of error to review a judgment of the Circuit Court, Eastern 
District of New York, entered upon a verdict of a, jury in favor of the 
défendant in error, who was the plaintiff below. In the foUowing 
opinion the parties are designated as in the court below. 

Arthur K. Wing, for plaintiff in error. 

R. J. Donovan (Herbert D. Cohne, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 
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NOYE?, Circuit Judge. In this action thé plaintiff seeks to recover 
damages for the death of William O'Donnell, resulting from injuries 
received in a collision with an automobile owned and operated "by the 
défendant upon or near the Plaza, New York, in January, 1905. The 
basis of the action stated in the complaint was the négligence of the 
defendant's chauffeur. The answer denied the allégations of négli- 
gence, and charged contributory négligence. 

Upon the trial the court charged the jury with respect to the ques- 
tions of négligence and contributory négligence, and then went on to 
say: 

"If an accident occurs under sucli circumstances that the person Injured, 
through sudden frlght or fear or confusion, does not hâve opportunity to do 
more than make a momentary judgment, and he malces the wrong judgment 
under the stress of the situation, se that he does not hâve tinie to exercise 
reasonable care, then the doctrine of contributory négligence does not corne 
in. As I understand it, that means this : If thls deceased should hâve, 
without any warning which reaehed his intelligence, his sensés, if he should 
hâve found himself in a position where he had no chance to exercise his 
judgment, but had to act so qulckly that a reasonable man could not hâve 
told what he vrould do, then you must go back to the act that happened, 
aûd see whether the défendant had nsed reasonable care up to the time 
where thls confusion oecurred. If this deceased, O'Donnell, without any 
notice whlch he had heard, suddenly found himself Immedlately under the 
dashboard of the automobile, and If he had stepped back might hâve avoided, 
but if he stepped forward could not step quick enough to escape, you should 
be satisfled as to whether the reason that he was run over was because he 
did not hâve time to estimate which way he should go." 

Subsequently when the défendant excepted to this portion of the 
charge, the court said : 

"I dld not charge that a person wotild not be guilty of contributory nég- 
ligence if suffering from frlght, I charged that, if a person were in such 
a situation that a reasonable màn would not hâve a chance to form a judg- 
ment, there would be no contributory négligence. It would then be entirely 
a question of négligence of the défendant." 

Thus, in substance, the court told the jury that if, when O'Donnell 
first saw the automobile he was in a position of imminent danger from 
it, the doctrine of contributory négligence did not corne into the case — 
that the only antécédent négligence then to be considéred was that of 
the défendant. The charge was erroneous. It withdrew from the jury 
the question whether O'Donnell was négligent in getting into the place 
of danger. A person may be excused for making a mistake when sud- 
denly confronted with imminent danger, provided — and only provided 
— he was without fault in getting into the dangerous situation. Under 
the very circumstances described by the court the question of the de- 
cedent's prior négligence, instead of being out of the case, was of pri- 
mary 'importance, -ilt'istrue that in other parts of the charge the court 
considéred at length the question of contributory négligence. But this 
did not cure the error. HoweVer well the jury were instructed with re- 
spect to that doctrine, they were, told not to apply their knowledge at 
the point wherç it was most important. 

As a new trial must be had for this misdirection, it is unnecessary to 
consider the other questions raised upon the record. 

There is error,. and the cause is remanded for a new tHàlr 



NEW YORK TRANSP. CO. V. o'dONNELL. 661 

COXE, Circuit Judge (dissenting). An examination of the record 
lias convinced me that after a fair trial a just resuit has been reached. 
In such circumstances it is the duty of the court to sustain the judg- 
ment. To justify a décision which casts upon the parties the expense 
and delay of a new trial and a new appeal, prejudicial error must be 
shown. The mère existence of error is not enough, it must appear that 
the defeated party has been injured thereby. Préjudice should not be 
presumed. It seems to me that reversai in the case at bar is reached 
by wresting from its context a single sentence of the charge and placing 
upon it a construction which was not intended by the judge and which 
the jury could not hâve understood him to intend. It is conceded in the 
opinion of the court that the trial judge in other portions of the charge, 
considered at length the question of contributory négligence. The por- 
tion immediately following the first quotation in the opinion of the 
court is as follows, the italics being my own : 

"Then you should consider what happened iefore that, to see whetber the 
man driving the cab, the car, had used reasonable précaution, had used rea- 
sonable eare In warning him and In running so close to him. But if you 
should be satisfied that both the driver and O'Donnell saw the nearness with 
which the automobile was approaching him, if they both used çare up to a cer- 
tain point, if O'Donnell stopped, or if the chauffeur slowed down, and then 
If they both made a mistalie — the chauffeur in letting the machine go ahead. 
O'Donnell in thinlcing that the chauffeur was going to wait and attempting 
to cross — if you thinli that was the situation, then you must talce the whole 
transaction into acccnmt in deciâing whetUer O'Donnell was guilty of con' 
tribulory négligence in attempting to cross ahead 0/ tho machine, or In at- 
tempting to dodge out of the way, when he should hâve either stood still or 
gone straight ahead." 

Again the court said : 

"You must consider whether this cab came on him so suddenly that he 
could not thinli what to do, and a reasonable man in his position would not 
hâve been able to see what to do — or whether he saw the cab coming, and 
was in doubt whether it was coming around the corner or whether it was 
coming straight, and did not use reasonable précaution in glving the driver 
room to come; If you flnd that he did not me such reasonaMe précaution, 
then the plaintift cannot recover, hecause the deceased was guilty of con- 
tributory négligence. » • • You must consider whether O'Donnell was 
also négligent, and whether his négligence contrlbuted proximatély . to his 
being struclî, l)y increasing the rate at which he was walking and attempt- 
ing to cross ahead. • • • But if O'Donnell made a mistake of jiidgment 
with the automoWe at that distance, and attempted to go ahead of it, when 
the chauffeur, as a reasonable man, had a right to suppose that O'Donnell, 
as a reasonable man, would keep out of the way of the automobile, then you 
should find for the défendant." 

Other portions of the charge to the same effect might be quoted but 
I think enough has been shown to demonstrate beyond a doubt that the 
jury were told over and over again that if O'Donnell was guilty of nég- 
ligence in attempting to cross in front of the automobile the plaintift" 
could not recover. And yet the judge is, in efïect, made to charge the 
jury that if O'Donnell was guilty of négligence sufficiently gross-to get 
himself into a position from which escape was impossible, his repré- 
sentative can recover. 

I cannot believe; that the jury understood that they were ta foUow 
such an amazing rule of law. • ! 
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It may be concedecl that the language quoted in the opinion of the 
court would hâve been more perspicuous if the judge had prefixed his 
remarks by saying that they appHed to a person who without previous 
faujt on his part found himself suddenly in a position of extrême péril. 
But he did say this in substance several times in his charge and was 
justified in assuming that the jury would so understand. 

Considered in the light of the testimony and the other portions of the 
charge it seems to me that there is no room for serious criticism of 
the language used by the judge. His attention was fixed on the one 
point which he was attempting to elucidate, namely an accident hap- 
pening in extremis. In order to make his meaning plain he assumed 
the parties to be in that position and , excluded, for the moment, their 
previous conduct, having fully explained in other parts of the charge 
that O'Donnell was guilty of contributory négligence if he attempted to 
cross ahead of the automobile without exercising proper care. 

In my judgment the charge fairly construed meant simply this — that 
the plaintifï was entitled to recover if the jury found the défendant 
at fault, and that O'Donnell's only négligence was that he did not ex- 
ercise gpod judgment when he found himself in the jaws of the colli- 
sion. This \vas good law. Coulter v. Merchants' Ex. Co., 56 N. Y, 
585. 

In my opinion the judgment should be afHrmed. 



CHESAPEAKE & DELAWARB CANAL CO. V. GRINGf. 
(Circuit Court of Appeals, Fourth Circuit. February 15, 1908.) 

No. 746. 

1. COTJBTS— JuBISDitîTION OF FEDEBAL COUBTS— AMOUNT OB VALUE IN DISPUTE. 

A blll by the owner of a number of tugs and barges ernployed lu navi- 
gation whlch réqulred them to pass througli defendant's canal to enjoln 
défendant from enforcing certain alleged illégal régulations and charges 
States a cause of action In the nature of a contlnuing trespass, and, where 
It shows that complainant Is subjected to charges owlng to such exac- 
tions amountlng to some $1,600 per year, It discloses a suiHclent amount 
In dispute to give a fédéral court jurlsdlctlon. 

[Jurisdiction of Circuit Courts as dépendent on the amount In contro- 
versy» see notes to Auer v. Lombard, 19 O. C A. 75; Tennent-Strlbling 
Shoe Co. T. Eoper, 36 O. C. A. 459.] 

2. Canals— Régulations of Canal Company— Validitt. 

A régulation of a canal company requlrlng ail barges to be passed through 
Its locks by mules or horses held reasonable aud valld as applied to bar- 
ges which were but a very few inehes legs In width than the locks, neces- 
sitating careful handling to prevent in jury to the vessels or locks. 

3. Same—Chabteb Powebs op Company— Tolls. 

Under the charter of a canal company authorlzlng it to charge toll for 
every boat or vessel passing through its canal, it had power to charge toll 
for tugs when towlng other vessels through. 

4. Same. 

Under the charter of a canal company which makes Its canal a publie 
hlghway, it bas no power to adopt a régulation prohibitlng barges not the 
property of the owoer of the tug bavlng them in charge from belng towed 
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througb the canal by sueh tug, and requiring them to be turned over 
to a partlcular towing company to be taken tbrough. 

Cross-Appeals from the Circuit Court of the United States for the 
District of Maryland. 
See 139 Fed. 996. 

Andrew G. Gray (Bond, Robinson & Duflfy, George L. Crawford, 
and Ward & Gray, on briefs), for Chesapeake & Delaware Canal Co. 

Robert H. Smith, J. C. McLanahan, and Jacob France, for Charles 
Gring. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and PUR- 
NELL, District Judges. 

BRAWLEY, District Judge. Charles Gring, a citizen of New 
Jersey, and the owner of certain tugboats and barges, engaged in the 
business of the transportation of lumber and other articles of merchan- 
dise between ports in the states of North Carolina, Virginia, Maryland, 
and Pennsylvania, filed a bill of complaint against the Chesapeake & 
Delaware Canal Company, a corporation chartered under the laws 
of the states of Maryland, Pennsylvania, and Delaware, and the owner 
of a canal or waterway Connecting the Chesapeake Bay and the Del- 
aware Bay, praying, among other things, for an injunction restrain- 
ing the canal company from enforcing its régulation requiring that 
a barge when coming to the canal in tow of a tug owned by a per- 
son other than the owner of the barge be delivered to a tug of the 
Canal & Back Creek Towing Company, to be towed throughrthe canal, 
also from collecting charges for towing barges through the locks 
of the canal, and from charging toU upon the tugboats going through 
the canal whether with or without barges in tow, and for an account- 
ing for moneys paid by him on account of such alleged illégal exac- 
tions. The decree of the court below granted some of the relief 
prayed, and refused others. The assignments of error in the appeal 
and cross-appeal bring before us the questions to be determined, each 
of which will be considered in order. 

The first error assigned is in overruling the demurrer of the re- 
spondent to the bill of complaint, which raises the question of juris- 
diction; the contention being that the amount involved is less than 
$2,000. The averment of the bill is that the losses and damage from 
the alleged unlawful acts of the défendant respondent far exceed the 
sum or value of $3,000, exclusive of interest and costs. The évidence 
shows that Gring is the owner of 11 barges and 3 tugboats, of the 
value of about $118,000, ail of which vyere built by him especially for 
trading through the Chesapeake and Delaware Canal, and so con- 
structed that, if they are not permitted the use of the canal, their 
value will be greatly lessened; that he does not intend to diminish 
his outfit, but intends to continue in the business if he is not driven 
out of the canal; that for three years, from June 16, 1903, to Septem- 
ber 3, 1905, the towing charges paid by Gring or deducted from his 
towing bills for barges taken from him because said barges were not 
owned by him, and sent through the canal in tow of a tug of the 
Canal & Back Creek Towing Company, amounted to $3,814; that 
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the amoiint of tolls paicl by him on his tugs amounted on an average 
to something over $200 a year each during the three years, and that 
the amount paid by him for lock towage amounted to something over 
$200 per year. It is clear from the évidence that if the complainant 
had succeeded in obtaining the injunction prayed for, covering the 
three points enumerated, he would save about $i,600 a year, and that, 
if his prayer for an accounting for the moneys paid out had been 
grantëd in full, the amount paid out was something over $7,500. "By 
matter in dispute," says the Suprême Court in Smith v. Adams, 130 
U. S. 175, 9 Sup. Ct. 569, 32 L. Ed. 895, "is meant the subject of Ht- 
igation, the matter upon which the action is brought and issue is join- 
ed, in relation to which, if the issue be one of fact, testimony is taken. 
It is conceded that the pecuniary value of the matter in dispute may 
be determined, not only by the moneyed judgment prayed, where 
such is the case, but in some cases by the increased or diminishèd value 
of the property directly affected by the relief prayed, or by the pe- 
cuniary results to one of the parties immediately from the judgment." 
In Smith V. Whitney, 116 U. S. 167, 6 Sup. Ct. 570, 29 L. Éd. 601, 
objection was taken to the appellate jurisdiction of the Suprême Court 
on the ground that the subject-matter of the suit waà incapable of 
pecuniary estimation. That was a case where the amount of the sal- 
ary of an office, the right to which was impeached, wâs considered 
as determining the value of the matter in dispute, and as the pros- 
ecutioh might end in a sentence of dismissal the amount of the sal- 
ary during the residue of his term, which it was stated would exceed 
the sum bi $5,000, was held to give the court jurisdiction. Missis- 
sippi & Missouri Railroad Company v. Ward, 2 Black, 493, 17 L. 
Éd. 311, was a bill filed by Ward against the railroad conipany to 
abate a nuisance caused by the érection of a bridge, and the court 
heldthdt: 

"Where a private party sues In such a case, he cannot be heard , unless 
he shows that he has sustalaed and Is still sustaining Individual damage ; 
but, when seeking redress of a continuing trespass and wrong against him- 
self and others, want of a sufflcient amount of damage having been sustained 
to give the fédéral courts jurisdiction will not defeat the remedy, as the 
removal of the obstruction is the matter of controversy and the value of 
the object Inust govern." 

Scott V. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L- Ed. 648, was 
a case where the state constables, acting under the dispensary law of 
South Carolina, seized certain liquors imported by plaintiff for his 
own use, and injunction was sought to restrain them. It was con- 
tended that the value in contpversy did not exceed the sum of $2,000, 
but it being alleged in the bill that the complainant intended to import 
from time to time, as he might need the same for his oM'n use, wines 
and liquors which it was admjtted would exceed the value of $2,000, 
the court says: 

"Such statements sufflclently concède that the pecuniary value of plain- 
tiff 's rights in controversy exceed the value of $2,000, nor can It be reason- 
ably claimed that the plaintiff must postpone his application to the Circuit 
Court as a court of equity uritil his property to an amount exceeding in 
value, $2,000 has been actually seized and conflscated, and vrhen the préventive 
remedy of injunction would be of no avall." : . . 
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In Texas & Pacific Railroad Company v. Cuteman, 54 Fed. 547, 4 
C, C. A. 503, the railroad company sought by injunction to restrain a 
shipper from prosecuting in a state court a multiplicity of suits for 
overcharge in freight, and the Circuit Court of Appeals of the Fifth 
Circuit held that the maintenance of the scheduled rate under which the 
charges were made was the real subject of dispute, and the value of 
such maintenance determined the jurisdictional amount of the contro- 
versy. 

In Lee v. Watson, 1 Wall. 339, 17 L. Ed. 557, the court says: 

"By matter in dispute is meant the subject of litigation, the matter for 
which the suit is brought." 

We are of opinion that the demurrer to the jurisdiction was properly 
overruled, as the subject-matter in dispute was above the jurisdictional 
amount, and, although it might be that in no one year would the 
amount claimed to be illegally exacted amount to more than $2,000, 
the injury to complainant was of the nature of a continuons trespass, 
the proper remedy for which would bé by an injunction, which would 
avoid the necessity of bringing an indefinite number of suits in the 
future. The prévention of vexatious litigation and of a multiplicity of 
suits is a favorite ground for the exercise of the jurisdiction of equity. 

The other assignments of error will now be considered. The régula- 
tions complained of are claimed by the canal company to hâve been 
made in accordance with the following provision of its charter : 

"The président and directors of the said company shall hâve power to 
enact rules and régulations for the good government of the canal, its har- 
bors, and basins and other appurtenances, and for tjie général eonvenience 
of vessels navigating the same." 

The charter of this company has been interpreted and construed In 
the case of Perrine v. Chesapeake & Delaware Canal Company, 9 How. 
176, 13 L. Ed. 90, where Chief Justice Taney says : 

"Upon a fair construction of the language of this section, we thinli this 
■canal was intended to be a public highway, and that every boat or vessel 
suited to its navigation was to be at liberty to -pass through It upon payment 
of the toUs therein specified." 

The first régulation complained of is that which prqvides that ail 
barges shall be passed through the locks of the canal by mules or 
horses, and a charge is made of $2 for every barge passing through the 
three locks. The complainant urges that this régulation is unreason- 
able, and that the barges can be carried through thèse locks by the tugs 
having them in tow, and that the charge is unreasonable. The canal 
locks, three in number, are 24 feet wide and 220 feet in length, and 
the testimony shows that the barges belonging to the complainant vary 
in length from 125 feet to 189 feet, and in width from SSi/g feet to 23 
feet 10 inches. It thus appears that the complainant's barges, when 
placed in the exact center of the locks, are distant from the walls from 
three inches to one inch on either side, and the manager of the canal 
testifies that it is necessary to hâve mules to draw thèse barges into 
the lock and out of it, because it is impossible for a tug, without dam- 
age to the locks or the vessel, to move a barge through thèse locks. 
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The court below has found that this is a reasonable régulation, and 
we concur in this opinion. 

The second ground pf complaint is that the canal company has no 
right to charge a toll upon the tugs of the complainant for towing ves- 
sels through the canal. It appears from the charter of the company 
that it is entitled to demand and receive the following tolls : 

"Every boat or vessel whlch has ûot commoditles on board to pay the sum 
of $4.00; every empty boat or vessel, $4.00, except an empty boat or ves- 
sel re^^urnlng, whose load has already paid the tolls afflxed, in which case 
she shall re-pass toll free, provlded sueh boat or vessel shall return wlthin 
14 days after paying sald toll." 

As it cannot be questioned that a tug is a vessel, the toll charged is 
within the charter rights of the company. 

The third ground of complaint is that the complainant was not al- 
lowed to tow other barges than his own through the canal, but was 
compelled to deliver up ail barges other than his own to the Canal & 
Back Creek Towing Company, with which the canal company had a 
contract by which ail such barges were turned over to its charge for 
towage thereof. We concur in the opinion of the court below that this 
régulation is not reasonable or necessary, and therefore beyond the 
powers of the canal company. In justification of this régulation the 
canal cOmpany claims that, in order to accommodate the absolute ne- 
cessities of three-fourths of the commerce passing through the canal, 
it was necessary to hâve a towing company whose charges shall be low, 
and which will be ready at ail times to take barges through without 
delay, and that it found that, in order to get such service, it was neces- 
sary to secùre to such towing service a sufficient amount of business 
at the low priées charged to pay the expenses of the necessary equip- 
ment. We find nothing in the charter ofthe company which justifies 
it in preventing a tug of proper dimensions from towing through the 
canal any barge of suitable dimensions and equipment upon the pay- 
ment of the lawful toll. The canal is a public highway, and the public 
has the right to the free use of it provided the légal tolls are paid. As 
said by the Chief Justice in the Perrine Case : 

"It Is clear that every vessel sulted to the navigation of the canal is au- 
thorlzed to pass through upon payment of the toll Imposed by law." 

The fact, if it be a fact, that the canal cannot be kept up or operated 
profitably unless provision is made for furnishing motive power for the 
transportation through the canal of barges unprovided with motive 
power of their own, may furnish a reason for asking such amendment 
to its charter as would justify the régulation in question; but, so long 
as it retains its franchise, it cannot refuse the performance of the duties 
imposed by its charter, on the ground that the limitations therein would 
render the opération of the canal unprofit^ble. It may surrender its 
charter if the trafific on the canal becomes unremunerative, but restric- 
tions not authorized by the charter cannot be imposed upon those per- 
sons desiring to use the canal, able and willing to pay tlie tolls pre- 
scribed, and to comply with the lawful régulations, The rule forbid- 
ding any tug carrying more than four barges in tow was held by the 
court below to be a reasonable régulation, because the character of the 
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canal is such, we assume, that a longer tow could not be allowed with- 
out impairment to the canal itsfelf or to the convenience of the traffic 
on it. There is no appeal from this décision, and the régulation seems 
reasonable, but we can conceive of no reason or justification in the 
régulation forbidding the carrying of any barges not exceeding four 
in number not belonging to the owner of the tug,' and we concur in 
the view of the court below that this régulation is not reasonable or 
necessary, and is beyond the powers of the canal company. The bther 
assignments of error were not pressed in the argument before us, and 
the same are without merit. 

The decree of the court below is in ail respects afHrmed. 



HAMBURG-AMERICAN PACKET CO. v. RICH. 
(Circuit Court of Appeals, Thlrd Circuit T'ebruary 13, 1908.) 

No. 44. 

1. Collision— Steamer and Anchored Baboe— Négligent Navigation. 

A flnding of ttie trial court that a collision between a steamshlp startlng 
down the Delaware river and a barge anchored withln the anchorage 
grounds at Philadelphia was due to the fault of the steamship, and that 
the barge was not in fault, afflrmed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 10, Collision, § 104.] 

2. Same— Suit eoe Collision— Défense— Pleading. 

In a suit In personam against the owners of a vessel for collision, the 
défense that the vessel was being navigated by a licensed pllot, whose 
taking was compulsory under the law, cannot beavailed of, unless plead- 
ed In the answer with due certainty and précision. 

Appeal from the District Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 154 Fed. 1006. - 

N. Dubois Miller and J. Wilson Leakin, for appellant. 
John F. Lewis, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the Dis- 
trict Court for the Eastem District of Pennsylvania. The case was a 
libel in personam, by the master of the barge "Iron State," on behalf of 
its owners and the owners of the cargo, against the Hamburg- American 
Racket Company, owners of the steamship "Bengalia," to recover for 
the loss of the barge and her cargo, caused by a collision with the said 
steamship while the barge was lying at anchor on the eastem side of 
the Delaware river, above Gloucester, in or near the port of Philadel- 
phia, and as alleged within the limits of an anchorage ground for that 
port. The steamship was of steel, 500 feet in length, 62 feet beam, had 
oh board 5,000 tons of cargo, and was bound down the river to sea, 
drawing 23 feet of water. The barge "Iron State" was a wooden vessel 
214 feet long, of 1,700 tons capacity, engaged in the coal carrying 
trade. At the time of the collision, she had a full cargo of coal on 
board, and was anchored on the western side of the said anchorage 
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groupd, where she had been two or three days, waiting for a tug to 
toW'her on her voyage to some eastern port. 

The steamship left her pier about half past 5 o'clock in the morning, 
and proceeded down the river, with her master and pilot and a third 
officer and quartermaster on the bridge, and other officers and mem- 
bers of the crew on the deck. The tide was ebb, running about 31/2 
or 4 miles an hour, and the barge was tailing to her anchor, with her 
head upstream. The collision occurred about 6 o'clock in the morning, 
and those on board the ship testified that, though it was daylight and 
clear enough when the steamship left its pier, shortly after the at- 
mosphère became hazy, and just before the collision thickened into a 
fog, which came down around those on the bridge of the steamship, 
so as to prevent their seeing the barge they were approaching. The 
usual mast light on the barge was still burning, though it was day- 
light, but there was no watch on deck. As the barge was at anchor 
and the steamship was the moving cause of the collision, the court 
below correctly held that she was presumptively at fault, and that the 
burden was upon the respondents to rebut that presumption. This, 
they hâve attempted to do by the testimony of her officers and crew 
above referred to, to the effect that a thick fog settled down on the 
steamship just before the collision, that their fog signais were there- 
upon at once sounded and the ship slowed down, that there were no 
signais from the barge, and that at just about that time, a ferryboat 
met them, in order to pass which the helm was starboarded, which gave 
the vessel a sheer to port and towards the anchorage ground, and that 
directly after the barge was sighted, 200 or 300 feet ahead, and that 
orders were given to port the helm and reverse the engine, but that, 
owing to the short distance between the steamship and the barge, when 
the latter was discovered, the port sheer was not overcome by the port- 
ing of the helm, or her headway sufficiently slackened by the reversing 
of the engine to prevent the collision, and that there was no négligence 
on the part of those in charge of the steamship. The steamship, there- 
fore, struck the barge upon its port side, about 40 feet from the bow 
and at an angle of about 45 degrees, causing it to drag its anchor and 
move down with the steamship against another barge anchored below 
it, the collision with which caused the almost instant sinking of the 
former. The respondents also aver that the collision was due to the 
négligence of those on board thè barge, in maintaining no anchor watch 
and sounding no signais ; that if there had been a proper anchor watch, 
the cable of the barge could hâve been paid out as the steamer ap- 
proached, which would either hâve avoided the collision altogether, or 
diminished its violence, and moreover, that the barge was on the ex- 
trême western side of the anchorage ground, or outside of it in the 
channel way of the river. 

The court below, however, found that the barge was well within the 
limits of the anchorage ground, and that the custom of vessels lying 
within said ground was not to maintain an anchor watch. The testi- 
mony as to atmospheric conditions, and as to the sounding of the fog 
signal, was more than usually conflicting. The court below, however, 
bas found that, by the prépondérance of testimony, it was established 
to its satisfaction that there was no such fog as that testified to by those 
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on board the steamship, and that the tesimony, presumably unbiased, 
of those on other vessels on the anchorage ground, and on the passing 
ferryboat, negatived the existence of such a fog, and established the 
fact that, at the time of and just before the collision, objects could hâve 
been seen at a sufficient distance by those on board the steamship for 
its safe navigation. "It is probable," says the learned judge of the 
court below, "that the morning was misty, but if any reliance is to be 
placed upon disinterested testimony, the mist did not ofïer any serious 
obstacle to vision." As corroborative of this testimony, it is observed 
by the learned judge, that though there were from 20 to 40 vessels on 
this same anchorage ground, and a passing ferryboat, no fog signais 
were heard from any of them. Having found, therefore, that the barge 
was on the anchorage ground, where she had a right to be, and that 
the steamship was out of her proper course at the time of the collision, 
a fact not excused or accounted for by any atmospheric conditions 
found to exist at the time, and that fog signais on the barge were not 
required by those conditions, and that neither such -signais nor an 
anchor watch could hâve been, effective to prevent the collision or miti- 
gate its eflFects, the learned judge is at a loss to account for the same, 
except by the fault of the steamship. Thèse findings of fact by the court 
below hâve not only the weight with us that such findings are always 
entitled to hâve, but we think they are justified by the évidence as dis- 
closed in the record. An independent discussion of this évidence would 
answer no good purpose, and it suffîces to refer to and approve that 
contained in the opinion of the court below. 
The fourth assignment of error is as foUows : 

"The leamed court erred In flnding In this action, whieh Is In personam, 
that the . respondent was liable for the action of the pilot, who was coni- 
pulsorily tal^en on board the ship." 

The point suggested by this assignment was made in argument in 
the court below, as also in this court. Counsel for complainant con- 
tend that it was made compulsory, under the Pennsylvania act of 1803, 
to take a licensed pilot on board, and that such a pilot having been so 
taken by the respondent's steamship in obédience to law, he was in 
no sensé the servant of the owners, and they therefore would not be 
subject in an action in personam for his default. The point is inter- 
esting and important, and if taken in the proper manner and at the 
proper time, would hâve required careful considération at our hands. 
It is a distinct and substantive défense, and as such should hâve been 
properly set forth in the answer or other plea by the respondent. Such 
a pleading should hâve stated, with due certainty and précision, the 
spécial facts constituting the défense, such as the compulsory em- 
ployment of the pilot, and not only the extent of his authority on the 
ship at the time of the collision, but the particular default or miscon- 
duct alleged to be the cause thereof. Proof corresponding with such 
allégations Mrould présent a very serious question as to the liability 
of respondent in an action in personam, such as the one before us. 
In the absence of such pleading, we are not at liberty to consider the 
défense as suggested in argument. It is not sufficient to rely upon 
facts proved having a material bearing on such a défense, "unless there 
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are allégations suîted to bring them before the court as matters of 
plea and cpntroversy." The importance attached in admjralty prac- 
tice to the pleadings of li^el and answer, is evidenced by the fact that 
they are required to be Sworn to, and courts are carefui tô enter no 
decree not founded upon an issue or controversy thus raised. In the 
présent case, the only issues hère raised are as to the position of the 
barge and the nature of the weather. The statement by way of narrative 
in the answer, that the steamship left her pier at a certain hour "with 
the assistance of two tugs, a river and sea pïlot, Daniel .Stevens, who 
was in coramand," and the further averment that, at the time of the 
collision, "Daniel Stevens, a regularly licensed pilot in charge of the 
ship, the master and third officer were on the bridge," are far short 
of the requîrements in this respect. There is no affirmative allégation 
that the collision was caused by the fault of the pilot, and that that 
fault would be set up as a défense to libelant's claim, on the ground 
that he was compulsorily employed under the provisions of the Penn- 
sylvania act. On the contr^ry, the averment is, that those on board 
the Bengalia were entirely frée from fault, and the pilot was called 
as a witness to so testify. We think, therefore, the court below was 
entirely right in refusing to consider favorably the point made in the 
fourth assignment of error. 

The àppellant also assigns as error, that the court found that the 
value of the barge "Iron State," at the time of the collision, was 
$17,000, but failed to find that the said value was, at the time of the 
collision, only $9,000. After it had been ordered and adjudged by the 
court below, that the collision mentioned in the libel was due to 
fault on the part of the steamship, the case was referred to a commis- 
sioner, tô ascertain the damages sustained by the libelant, and to re- 
port thereon to the court. Under this order, much testimony was tak- 
en, and much time consumed, principally by the libelant. The com- 
missioner, , in an elaborate supplemental report, after exceptions had 
been made and cqnsidered to his first report, fixed the value of the 
barge at the time of the collision, at $13,000. This being excepted to 
by both sides, the learned judge of the court below, after examination 
of the voluminous testimony presented before the commissioner, was 
of opinion that the validation of the barge shçuld be raised from 
$1S,000 to $17,000, "and even this larger sum," he said, "seems to be 
a conservative estimate." After examining this testimony, we do not 
feel that this finding of the learned judge should be disturbed. 

It is also objected, that the court below erred in allowing interest 
upon the award from the date of the collision, October 12, 1900, to 
the date of the decree, July 21, 1907. It would seem that an unusual- 
ly long time was consumed after the delivery of the court's opinion 
as to liability, in taking the testimony of the ten witnesses examined 
by libelant as to the value of the barge at the timeof the collision. 
Three years and four months are alleged to hâve been so occupied 
by the libelant, while the responderjt occupied only from February 7th 
to May 29th, a period of 3 months and 22 days, in examining the same 
number of witnesses. It is, however, well settled, that the alTowance of 
interest is a matter entirely within the discrétion of the court making 
the decree. In this case, the court below has said: 
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"No clrcumstances were shown to render Inéquitable the allowance of hi- 
terest on the various items of damage, and the award of the commlssioner In 
thls respect Is approved. The respondent should also pay the costs of suit, 
Including the costs of Inqulry before the commlssioner." 

As a gênerai ruie, such an exercise of discrétion is not properly 
the subject of review, and the decree of the court below is therefore 
affirmed. 



FARRELLT v. UNITED STATES. 

O'BRIEN V. SAME. 

(Circuit Court of Appeals, Second Circuit January 7, 1908.) 

Noa 92, 93. 

1. CoNTBACTS— Construction— Damage foe Beeach. 

A contract between the United States and défendants for dredglng work 
to be completed hy a tlme stated provlded that If défendants should fail 
to prosecute the work faithfully and diligently the englneer offlcer in 
charge should hâve power, with the sanction of the Chlef of Englneers, 
to annul the contract by wrltten notice, and that "upon the glvlng of 
such notice ail money or reserved percentage due or to become due to the 
party or parties of the second part by reason of this contract shall be and 
become forfelted to the United States; and the party of the flrst part 
shall be authorized, if an Immédiate performance of the work • • • 
be in his opinion requlred by the public exigency, tô proceed to provide 
for the same by open purchase or contract as prescribed in section 3709 
of the Revlsed Statutes of the United States." Such section [U. S. Comp. 
St. 1901, p. 2484] requlres contracts to be let after advertlsement, except 
that, when public exigency requlres, open contracts may be made without 
advertlsement. By a subséquent clause It was provlded that. In case of a 
fallure "to complète the contract as speclfled and agreed upon," ail sums 
due and percentages retained should be forfelted, and the United States 
should be entltied to recover ail damages in excess of such forfeiture due 
to such fallure, including the excess cost of completlon. Eeld, that the 
provision of the lâtter clause for a recovery of the excess cost of comple- 
tlon dld not apply in case of an annulment of the contract under the prier 
provision before the time flxed for completlon had expired, but that In 
such case no damages were recoverable in excess of the amount due and 
unpaid and the reserved percentage, expressly provlded for. 

2. Same— Waiver of Beeach. 

The fact that prlor to the tlme of the annulment of such contract the 
United States had falled to make monthly payments on the work as re- 
qulred by the contract could not be avalled of by défendants as a défense 
agalnst the conséquences of such annulment, where they dld not elect 
to treat such defaults as a breach, but contlnued the work. 

3. Same— RiGHT OF Cancellation— Sufficiency of Notice. 

Notice havlng been glven to défendants by the englneer offlcer In 
charge on the 4th of a month that unless an Increased plant was put on 
the work by the Ist of the succeeding month the contract would be an- 
nuUed, a notice of annulment, mailed on the 31st and received by défend- 
ants on the date speclfled, vras not prématuré, where no increased plant 
was then put, or sought to be put, on the work ; nor was It necessary that 
the approval of the annulment by the Chief of Englneers should be in 
writing, there being no such requlrement in the contract. 

Ward, Circuit Judge, dissenting in part. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 



^72 159 FEDERAL REPORTER. 

Thîs action was brought by the United States against O'Brien, suc- 
cessor of Perkins & O'Brién, contractors, and the City Trust Company, 
surety under a contract for dredging Narragansett Bay and Provi- 
dence river. Recovery was had for amounts earned, but not paid, and 
for vi^hât the work actually cost the gOVernment after O'Brien was 
put off it, as against O'Brien $73,578.76 and as against the company 
$27,842.46. Each défendant sued out a writ of error, 

F. J. Swift and George A. King, for plaintitï in error Farrelly. 
J. W. Browne, for plaintiff in error O'Brien. 

Henry L. Stimson, U. S- Atty,, and Winif red T. Denison, Félix 
Frankfurter, and Francis W. Bird, Asst."U. S. Attys. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The contract was entered into Novem- 
ber 16, 1899. By it the parties of the second part agreed to f urnish the 
necessary equipment and do ail the work of dredging required in 
a certain part of Narragansett Bay, in accordance with spécifications 
attached. In considération of the parties of the second part performing 
the required work (removing about 2,056,491 cubic yards of material) 
the party of the first part agreed to pay at the rate of 10.8 cents par 
cubic yard. Ail roaterials and work, before acceptance, w;ere to be 
subject to a rigid inspection, and the décision of the engineer officer in 
charge as to quality and quantity was to be final. It was provided that 
payments s,hould be made monthly when funds are available, 10 per 
cent, being reserved ; also that "the said Perkins & O'Brien shall com- 
mence work on or before the Ist day of March, 1899, and shall 
complète the work on or before the Ist day of July, 19.03." 

Work was begun On March 1, 1899, and, although at the'outset it 
was apparently pushed sufficiently to satisfy the , engineer officer in 
charge, after several months the rate of progress was sueh that he re- 
peatedly called upon the contractors to increase their monthly output, 
and finally, on December 31, 1900, sent a letter to each of the principals, 
and to the surety, f ormally notif ying them that the work under the 
contract had not, in his judgment, been prosecuted faithfully and dili- 
gently, and that the contract "is hereby annulled." At that time there 
had beén 526,708 cubic yards in ail removed, 13,406 in the current 
month. The engineer supposed there was about 1,500,000 yèt to be 
taken out; butin reality there was only 1,300,000. It was, as the en- 
gineer testified, "a very possible thing, easily accomplished, for any 
one to hâve completed that contract within 18 months if they had the 
plant. * * * My judgment was that thèse men'could not control 
sufficient plant to complète what remained to be done * * * in 
the remaining time." Since the most important question in the case 
deals with the results of such annulment, it will be first considered. 

The contract contains the following clause, which is found neaf the 
close of the document : 

"It is further understood and agreed that. In case of fallure on the part of 
the party of the second part to complète this contract as speclfled and agreed 
upon, ail sums due and percentage retained shall thereby be forfeited to the 
United States, and that the sald United States shall also hâve the right to re*' 



FAERELLT V. UNITED STATES. 673 

cover any or ail damages due to sueh fallure In excess of the Bums so forfelted, 
and also to recover from the party of the second part, as part of sald damages, 
whatever sums may be expended by the party of the first part in completing 
the said eontract, in excess of the price hereln stipulated to be pald to the 
party of the second part for completing the sarae." 

Earlier in the eontract, and immediately after the clause providing 
for the beginning and completion of the work, is found the foUowing 
clause : 

"If, in any event, the party of the second part shall delay or fall to com- 
mence with the dellvery of the material or the performance of the work on 
the day specifled herein, or shall, in the judgment of the engin eer in charge, 
fail to prosecute faithfully and diligently the work in accordance with the 
spécifications and reqnlrements of this eontract, then, in either case, the party 
of the first part, or his successor legally appointed (i. e., pie engineer officer 
in charge), shall hâve power, with the sanction of the Chief of Engineers, to 
annul this eontract by givlng notice in writing to that efflect to the party (or 
parties, or either of them) of the second part ; and upon the givlng of such 
notice ail money or reserved percentage due or to become due to the party or 
parties of the second part by reason of this eontract shall be and become 
forfeited to the United States; and the party of the first part shall be au- 
thorlzed, if an immédiate performance of the work or delivery of the materials 
be in his opinion requlred by the publie exigency, to proceed to provide for 
the same by open purchase or eontract, as prescrlbed in section 3709 of the 
Eevised Statutes of the United States." 

The section of the Revised Statutes referred to [U. S. Gomp. St. 
1901, p. 2484] provides that ail purchases and contracts for supplies or 
services shall be made by advertising a sufficient time for proposais 
when the public exigencies do not require immédiate delivery or per- 
formance, and that when the public exigency requires the same may 
be obtained by open purchase or eontract without advertisement. The 
notice of annulment of this eontract was given under the clause last 
above quoted. 

It will be seen that, in the event of a "failure to complète the eon- 
tract as specified and agreed upon," ail sums due and percentage retain- 
ed are forfeited, and the United States is also entitled to recover ail 
damages in excess of sueh forfeiture due to sueh failure, including the 
excess cost of completion. Inasmueh as a stated time is given for com- 
pletion, it would not ordinarily be possible to déclare that there had 
been a failure to complète, until the time given for such completion had 
elapsed. It might frequently cause great embarrassment to the govern- 
ment if it should be required to wait till the day when the breach was 
complète, especially when the eonduet of the contracter and the man- 
ner in which he was proseeuting the work indicated that he would not 
complète it on the day named. In order, therefore, to provide for such 
a contingeney, the annulment clause was inserted, giving to the en- 
gineer officer the right to terminate the eontract in advanee of the time 
allowed fo» its fulfillment, whenever in his judgment the contracter 
may fail to prosecute the work faithfully and diligently. This clause, 
while no doubt neeessary, is a drastic one. It allows the government 
to terminate the eontract although— as was the case hère — the con- 
traetor eould easily hâve fully completed the work in the time yet left, 
had he mended his ways and been allowed to continue. Moreover, 
while in one sensé it may be said that a eontractor who fails to prose- 
159 F.^3 
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cute the work faithf ully and diligently for part of the time allowed him 
is not doing what the contract impliedly requires him to do, neverthe- 
lèss, wlîere there is no clause in the contract directing that he shall per- 
form some specified part of the work within some specified time, or 
even that he shall do some work each month, it can hardly be said that 
he has broken the contract just because he has been so slothful during 
the first half of the period allowed him that he will hâve to be very 
much more diligent during the remainder of the period, in order to ful- 
ly complète the work on time. Since this clause is thus drastic, and 
permits the government to terminate the contract while the contractor 
is still able to complète, and by such completion avoid a breach of its 
provisions, it might be expected that the damages to be assessed against 
him would not be so heavy as those provided for when he has actually 
failed to complète the contract as specified within the time allowed. 
Référence to the clause shows that it contains no words calling for 
damages arising f rom excess cost of completion. It reads merely : 

Upon annulment "ail money or reserved percentage due or to become due 
to the party or parties of the second part by reason of thls contract shall be 
and become (orfelted to the United Statea" 

It is assigned as error that the judgment enter ed against plaintiflfs 
in error included damages arising from excess cost of completion, 
and in the opinion of a majority of the court the point is well taken. 
The gênerai provision in the later clause for forfaiture and damages 
"in case of failure to complète as specified and agreed upon" does not 
apply because on January, 1901 — a year and a half before the ex- 
piration of the time limited — there had not been a "failure to complète," 
and because the annulment clause does not refer to the later provision, 
but provides its own punishment for the négligent contractor, viz., 
exclusion from the work and forfeiture of ail sums due him. If the 
rule for assessing damages were to be found in the gênerai clause, 
it is difficult to under stand why the draftsman dealt with that subject 
in the annulment clause. Being a form prepared by the party of the 
first part, and in the préparation of which the contractor took no part, 
any ambiguities in its language are to be construed against the party 
preparing it. But we find no ambiguity. The expressed intention is 
that exclusion and forfeiture of ail money due him is the penalty 
which a négligent contractor must pay when his contract is annuHed. 

It will not be necessary to review in détail the many authorities cited 
in support of the judgment. Those in which there was a completed 
breach of the contract, and those where the contract did not in terms 
provide for just what should be the conséquences in the event of an- 
nulment in advance of the time allowed, are not persuasive hère. In 
one of them, U. S. v. Maloney, 4 App. Cas. D. C. 505, the contract 
was identical with the one at bar. The point hère raised is not dis- 
cussed at any length ; the court holding that : 

"The annuUing of the contract under this power reserved to the government 
certainly does not exonerate elther the principal or his sureties from liablllty 
for ail prior breaches of the contract. Such annulment in no manner affecta 
the obligation under the contract that had accrued prior to that time." 

In the Maloney Case the contractor wholly failed to do any work 
whatever. He wholly failed to "commence work on or before the 
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16th day of June, 1891," which he had expressly agreed to do. There 
was a complète breach of the contract before action was taken under 
the annulment clause. 

It is further contended that the référence in the annulment clause 
to section 3709 of the Revised Statutes "inevitably implies" a right to 
gênerai damages beyond those stipulated for in such clause. We are 
unable to concur in this proposition. The référence to section 3709 
may be sufficiently accounted for on the theory that the contracter is 
thus forewarned that in case of annulment he must leave the work at 
once, because his successor may be selected and sent there without the 
delay resulting from readvertisement. Moreover, where the context 
specifically describes the conséquences to the contracter, implication 
must be of the clearest to warrant any addition to the enumeration. 

In the views above expressed as to the construction of the contract 
only a majority of the court concur. It is not disputed that at the time 
of annulment the government had not paid the monthly estimâtes for 
work donc in September and October (no work was donc in November). 
Without discussing the question whether or not thèse failures of the 
government to carry out the terms of the contract were justified by 
prior default of the contractors, the point hère raised may be disposed 
of by the statement that the contractors at no time elected to treat any 
such failure as a breach. They did not even notify the engineer officer 
that without payment they would be unable to proceed with the work. 
They chose, as they had a right to do, to continue work after the non- 
payments directly up to January 1, 1901, thus continuing the burden 
as well as the benefit of such further performance, and disregarding 
the breach so far as it might excuse them from such further per- 
formance. 

Objection was raised on motion to dismiss, and reserved by excep- 
tion, that there was no proof of any written sanction of the Chief of 
Engineers ; but the contract nowhere requires that such sanction shall' 
be expressed in writing. Nor do we fiind that the annulment was pré- 
maturé. Contractors were notified on December 4, 1900, that unless 
they hâve on the work by January 1, 1901, a sufficient plant to dredge 
at least 100,000 cubic yards per month, the contract would be annulled. 
The final notice of annulment was mailed to them on December 31st, 
and not received until January Ist. The case is distinguishable from 
King V. U. S., 37 Ct. Cl. 428, in which on the named day the contracter 
appeared with a suitable force. Hère no plant sufficient to dredge at 
least 100,000 cubic yards a month was put, or sought to be put, on the 
work on January Ist. There was no évidence introduced or ofïered 
tending to show that in exercising his judgment asihe did the engineer 
officer did not act with fairness and good faith. 

The judgment is reversed, and cause rèmanded for a new trial. 

WARD, Circuit Judge. I do not concur in the opinion of the court 
so far as the annulment clause of the contract is concerned. It neces- 
iarily implied a covenant on the part of the contractors to prosecute 
the work "faithfully and diligently," and made the Chief of Engineers 
tne absolute judge of performance. He decided that they had broken 
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the contract in this respect and therefore annulled it. The United 
States is accordingly entitled to compensation, which is in this case the 
excess over the contract priée paid to new contractors to whom the 
work was relet, unless its right to compensation has been contracted 
away, 

The opinion of the court treats the provision that upon annulment 
"ail money or reserved percentage due or to become due to the party or 
parties of the second part by reason of this contract shall be or become 
forfeited to the United States," as if it were a provision for liquidated' 
damages. I think it a penalty and that the measure of damages is the 
usual one, viz., compensation which may be more or less than the for- 
feiture. As a measure, forfeiture would be most unsatisfactory — inadé- 
quate if the annulment were declared early in the work and perhaps 
excessive if declared later. The référence to section 3709, Rev. St. 
U. S., authorizing the United States to relet the work without adver- 
tisement if the public exigencies demand it, strongly confirms this 
opinion. It is not satisfactorily explained as a warning to the con- 
tractors that they may haye to leave the work at once if the United 
States relet without advértisement, because upon the annulment of the 
contract they would hâve to leave whatever course the United States 
pursued in respect to reletting. Unless the contractors were to be 
liable for the loss, if ahy, of reletting, I do not see why the statute was 
referred to. The judgment should be affirmed, with, however, a déduc- 
tion of the amount of the reserved percentages, $5,409.99, in favor of 
the principal, John J. O'Brîen. 



SEA INS. CO. OF UVERPOOL, ENGLAND, et al. v. VIOKSBURG, S. & 

P. RY. CO. 

(Circuit Court o( Appeals, Fifth Circuit. February 25, 1908. On Rehearlng, 

April 3, 1908.) 

No. 1,705. 

1. Insurance— Patment of Loss— Subeogation. 

Where poUcles Insuring certain eotton provlded that the Insurance Com- 
pany on payment of loss should be subrogated to that extent to assured's 
right to recover for any act of négligence claimed to hâve eaused the loss, 
the Insurance company, on paying for the eotton destroyed by flre from 
sparlis thrown ont by défendant rallroad company's locomotive, was sub- 
rogated to the rights of the owners of the eotton agalnst the railroad 
Company. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 28, Insurance, § 1506.] 

2. Bailmbnt— Obligation cp Parties. 

Where eotton was dellvered to a compress company for compression for 
hire, the transaction constltuted a ballment, in which the compress com- 
pany was to do work for the owners of the eotton ; the obligations of both 
ballor and ballee being mutual, but several. 

8. SAME— Loss OF GOODS— LiABILITT ôp Baïlib. 

A ballee Is liable to the bailor for Injury to or the destruction of the 
property eaused by the bailée's négligence, both under the common »nd 
civil law. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 6, Ballment, §§ 33-46.] 
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4. Négligence— Destruction or Pbopeett— Concurrent Négligence. 

Where property held by a ballee Is destroyed by the concurrent nég- 
ligence of tbe baiiee and a third person, the bailor may sue either or botb, 
and neither can interpose tbe défense that tbe prlor or concurrent négli- 
gence of tbe otber contributed to the injury. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 37, Négligence, §} 
74, 75.] 

5. Same— Imputed Négligence. 

Wbere cotton was dellvered by tbe owner to a compress company for 
compression for hire, neither tbe relation of master and servant nor that 
of principal and agent existed between tbe owner and tbe compress Com- 
pany, or Its servants ; and hence the négligence of the latter, contributiug 
to the destruction of tbe cotton by flre alleged to bave been set out by 
a railroad company, could not be Imputed to tbe owner. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 37, Négligence, §§ 
74, 75.] 

In Error to the Circuit Court of the United States for the Western 
District of Louisiana. 

A. A. Armistead and J. D. Wilkinson, for plaintiffs in error. 
Harry H. Hall, E. H. Randolph, Frank P. Stubbs, and Frank P. 
Stubbs, Jr., for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The plaintiffs, four insurance companies, 
sue the défendant railroad company for $59,871.92, alleging that they 
had insured certain cotton at Arcadia, La., and that the insured proper- 
ty had been destroyed by iîre resulting from sparks throw^n out by dé- 
fendants locomotive ; that this occurred through the négligence of the 
défendant ; that the plaintififs had paid the owners of the cotton $55,- 
501.92, and by the terms of the several policies were subrogated to the 
rights of such owners and entitled to sue the défendant for reimbursé- 
ment. Each of the policies contained a provision that, if the insurance 
company should claim that a fire was caused by the act or négligence 
of any person or corporation, the insurance company shall, on payment 
of the loss, be subrogated to the extent of such payment to the right to 
recover by the assured for the loss resulting therefrom, and such right 
shall be assigned to the insurance company on receiving such payment. 
The plaintiffs became subrogated by such payment to the rights of the 
owners pi the cotton, and, in fact, the right of action was assigned in 
writing by the assured to the plaintiffs, the insurance companies, pur- 
suant to this provision. The défendant railroad company answered the 
pétition, denying the charge of négligence, and further pleaded the con- 
tributory négligence of the compress company, alleging that it permit- 
ted large quantities of loose cotton to be exposed on the platform where 
the fire occurred, and that it was guilty of the careless and reckless 
handling of the cotton. 

The assured, to whom the policies issued on the cotton were pay- 
able, had placed the cotton in the possession of the compress company 
to be compressed. It is conceded in the printed arguments of both par- 
ties that the compress company held the cotton as baiiee for the owners, 
the assured. Evidence was offered tending to show that the compress 
company was négligent in leaving quantities of loose or uncovered cot- 
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ton on the platform, and in failing to put out the fire when it was dis- 
covered; and, on the other hand, there was évidence tending to show 
that the compress company exercised due care and was net négligent. 

One of the questions that arose on the trial was whether or not the 
alleged négligence of the bailee, the compress company, could be im- 
puted to the bailors, the assured, so as to defeat the right of the plain- 
tiffs to recover. On this subject the learned trial judge charged the 
jury as follows : 

"As between the parties to this suit, the contributory négligence of a bailee 
of cotton, whereby it was consumed by flre proceeding from a railway angine, 
is Imputed to the owners of the cotton. 

"If you flnd that the plaintlfl companies, through the fault of the com- 
press company, for which it is chargeable, was guilty of contributory négli- 
gence in not wlth reasonable care loolilng after and protecting the cotton 
from such dangers as were known by or to the compress company's servants 
to be Inhérent in the physical conditions of the time and place, and you 
believe such contributory négligence was the proximate cause of the flre 
loss, you should flnd for the défendant." 

An exception to this charge was duly reserved, and it is assigned as 
error. 

The contention of the learned counsel for the défendant in error is 
that the compress company was the agent or bailee of the owners of the 
cotton, having fuU control of it, and "that the négligence of the com- 
press company, as the agent or bailee, was necessarily to be imputed to 
the principals, the owners of the cotton." The contention is that the 
servants of the compress company, who received and handled the cot- 
ton, were the servants of the owners of the cotton, or, at least, that such 
relation exists between a bailee and bailor as to make the négligence of 
the former imputable to the latter when the latter sues a third party 
to recover dartiages for the destruction of the subject of bailment by the 
négligence of such third party. This view was sustained by the Circuit 
Court, as shown by the charge quoted and several other parts of the 
judge's charge. 

The record shows that the owners of the cotton delivered it to the 
compress company to hâve it compressed. The receipts given by the 
compress company to the owners' when it was delivered are omitted 
from the printed record by agreement ; but the record sufficiently shows 
that the compress company was to be, or was entitled to be, compen- 
sated for the work of cpmpressing the cotton. The transaction clearly 
constituted a bailment, in which the bailee, the compress company, was 
to do work for the bailors, the owners of the cotton. In such case the 
obligations and duties of the bailor and bailee are mutual, but several; 
the obligations of the one being entirely différent from those of the 
other. The obligations of the bailor are to pay the price or the com- 
pensation for the work to be done ; to pay for new materials, if any 
are necessarily furnished ; to do everything which he has agreed to do 
on his part to enable the bailee to exécute his engagement ; and, finally, 
to accept the thing when the work is fînished. The obligations on the 
part of the bailee are to do the work ; to do it in the time agreed on ; 
to do it well ; and to exercise a proper degree of care and diligence 
about the work and for the safety of the property. Story on Bailments 
(Sth.Ed.) §§ 425, 428. The bailee would unquestionably be liable to the 
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baîlor for injury to,- or the destruction of, the property caused by the 
bailee's négligence. This is true, both under the common law and un- 
der the civil law. Id. § 414. Nor can there be any doubt that, in a 
case where the property held by the bailee was destroyed by the con- 
current négligence and wrong of the bailee and a third person, the 
bailor could sue either or both of the wrongdoers; for it is settled, 
seemingly without dispute, that, if the concurrent or successive négli- 
gence of two persons results in an injury to a third person, he may re- 
cover damages of either or both, and neither can interpose the dé- 
fense that the prior or concurrent négligence of the other contributed 
to the injury. 1 Thompson on Négligence, § 75, and cases cited. The 
case at bar can be taken out of the control of this principle only by sus- 
taining the contention that the bailors, the owners of the cotton, stand 
in the relation of principal or master to the bailee, the compress Com- 
pany. That such relation does not exist is indicated by the fact that 
the duties and obligations of the bailor and bailee are totally différent, 
and that the former has no control over the servants of the latter. In 
this case the bailee, being a corporation, can act only by and through 
its servants and agents. Clearly the bailor has no control over such 
servants ànd agents, and can neither sélect, employ, nor discharge 
them. The right of sélection and control of the servant is the founda- 
tion of the gênerai rule that makes the master liable for the acts of the 
servant while acting within the scope of his employment. 

A plaintifï cannot recover damages for an injury to which he has 
directly contributed by his ovi?n négligence. If the plaintifï's own fault, 
whether of commission or omission, has materially contributed to the 
injury, the plaintiiï is without remedy against one also in the wrong. 
The converse of this doctrine ought to follow as a necessary corrol- 
lary: That when one has been injured by the wrongful act of another, 
to which he has in no way contributed, he should be entitled to com- 
pensation from the wrongdoer, unless the négligence of some one to- 
wards whom he stands in the relation of principal or master has mate- 
rially contributed to the injury. The bailor, we hold, is not the prin- 
cipal or master of the bailee. In N. Y., etc., Co. v. N. J., etc., Co., 60 
N. J. Law, 338, 38 Atl. 828, and 61 N. J. Law, 387, 41 Atl. 1116, it was 
held that in an action by the bailor, who is the owner, against a négli- 
gent third party for injury to the property bailed, the négligence of the 
bailee or his servants or agents is not imputable to such bailor and will 
not prevent a recovery. This view seems to be sustained by reason and 
authority. 1 Thompson on Négligence, §§ 499, 512; Van Zile on 
Bailments and Carriers, § 130 ; Little v. Hackett, 116 U. S. 366, 6 Sup. 
Ct. 391, 29 L. Ed. 652; The Bernina, 12 L. R. Pro. Div. 58, s. c. 13 
App. Cas. 1. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 

On Rehearing. 

PER CURIAM. A re-examination of the questions decided in this 
case, in the light of the exhaustive briefs filed by the défendant in er- 
ror, satisfies us that our décision is correct. 

The pétition for rehearing is denied. 



68Q L59 FEDERAL BEPORTëB. 

H. D. WILLIAMS COOPBRAGE CO. V. HEADRICK. 

(Circuit Court of Appeals, Eightb Circuit. Marcli 19, 1908.) 
No. 2,676. 

1. Masteb and Servant— Négligence— Conteibutort Négligence— Pkomise 

To Pkovide Safeguabds Against Kisks. 

A servant had been at worli tending an equalizer in, a temporary stave 
mlll, standing about 3 f eet in front of It, for about a mon th. Beneath tlie 
two saws were holes in the ground, whlch held about two bustiels each, 
made to recelve the sawdust and blocks whlch fell from the saws. This 
was the usual way In whlch such mills and equalizers were constructed. 
It was the duty of another servant to clean thèse holes out when they be- 
came fllled; but he neglected his duty, and they were frequently so full 
that the exact location of thelr edges was concealed by the sawdust and 
blocUs, and this was thelr condition at the time of the accident. The 
day before the accident the servant complalned of the danger from this 
condition and from the exposed saws, and the master promlsed to keep 
the holes cleaned out and to make the saws safe. On the next day, upon 
a signal to go to the barrel saw, the servant undertook to pass between 
a bench, whlch was 18 Inches from the edge of one of the holes and 30 
Inches from one of the equalizer saws, and that saw, stepped Into one of 
the holes and the saw eut his foot. He mlght hâve gone around the bench 
away from the holes wlth comparative safety by travellng about 8 feet 
farther. 

Held, the servant was gullty of contributory négligence that was fatal 
to his suit. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 706-709.] 

2. Same— Duty dp Mastee Does Not Require Him to Ftienish Newest and 

Safest Appuances— LiMiT OF Duty. 

The master Is not requlred to supply or use the best, newest, or safest 
places, appllances, or methods of opération to seeure the safety of his 
servants. 

The llmit of his duty is to exercise ordlnary eare to supply reasonably 
safe places, appllances, and methods. 

The test of the full discharge of this duty is ordlnary care to supply such 
places, appllances, and methods as persons of ordlnary Intelligence and 
prudence commonly furnish In llke clrcumstances. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 34, Master and Serv- 
ant, §§ 172-174, 180-192.] 

3. Same— Promise of Mastee upon Complaint Does Not Relie ve Seevant 

FEOM Duty to Exercise Oedinaey Caee. 

The promise of a master, upon complaint by the servant of defects or 
rlsks in places, appllances, or methods, to remove them, or to provide 
safeguards against them, does not relleve the servant of his duty to exer- 
cise ordlnary care to protect himself against them meanwhile. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol, 34, Master and Serv- 
ant, § 685.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

Ben F. WilHamson, Thomas J. Gayghan, and John T. Sifïord, for 
plaintiff in error. 

W. A. Oldfield and Charles F. Cole, for défendant in error. 

Before SANBORN and ADAMS, Circuit Judges, and PHILIPS, 
District Judge, 
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SANBORN, Circuit Judge. This was an action for damages for a 
Personal injury. The négligence charged was the f allure to box 
equalizer saws in a stave mill and to keep the holes beneath them free 
from sawdust and blocks. The défenses were a déniai of the defend- 
ant's négligence, and an assumption of the risks and contributory nég- 
ligence by the plaintifif. The plaintiff, a man about 35 years of âge, 
was tending equalizer saws for the défendant in a temporary stave 
mill which had been set up in the country in the state of Arkansas, 
to operate from 40 to 60 days. One of thèse saws was fastened upon 
each end of a driven shaft, which was supported by timber about 10 
inches above the ground. The saws were about 28 inches in diameter, 
and a hole had been dug under each, about 2 feet in depth and capable 
of holding about two bushels, for the purpose of receiving the saw- 
dust and the ends of the blocks which fell from the saws. It was the 
duty of one Arnold, a servant of the défendant, to clean thèse holes 
out as often as they filled; but at the time of the injury they had 
become full, and the sawdust was scattered over them and over the 
adjoining ground, so thlat the exact location of their edges was not 
visible. It was the duty of the plaintiff to stand about 3 feet in front 
of thèse saws, take the bolts of timber as they came from the saws, place 
them on a bench or table at his side, which was about 12 feet long and 
6 inches higher at the end near to the equalizer than it was at the far 
end, so that by giving the bolts a push he could send them along upon 
the bench to a point where the side sawyer could take them and put 
them upon the carriage of the barrel or drum saw. The foot of the 
bench near the equalizer was about 18 inches from the nearer edge of 
the hole beneath the nearer one of the equalizer saws and about 30 
inches from that saw. The barrel saw was on the side of the bench. 
One of the duties of the plaintiff had been to leave his station at ir- 
regular intervais on a signal from the foreman, to go to the barrel 
saw and by pressing a timber against it to steady it. There were two 
ways for him to reach the place where he discharged the latter duty. 
One was to go around the bench, and the other was to go between the 
bench and the hole beneath the equalizer. The distance by the former 
route was about 14 feet and by the latter route about 6 f-eet. By the 
former route he went away from the equalizer saws and the holes 
beneath them, but passed between the far end of the bench and the 
barrel saw, which was about 18 inches distant from it; but there was 
no évidence that there was any danger and there wàs positive évidence 
that there was no danger in pursuing this way. By the latter route 
he passed between the end of the bench and the hole beneath the 
equalizer saw, the edge of which was invisible. The plaintiff thought 
he received a signal from the foreman to steady the barrel saw. He 
grasped the near end of the bench and started between it and the 
equalizer, along the 18 inches of ground between the bench and the 
hole, when he stepped into the hole under the nearer saw, and it eut 
his foot. He knew the holes were there, their size and their location, 
and he had been at work at the equalizer within 4 feet of them from 
some time in July until the 23d day of August, when he was injured; 
but at the time of the accident the sawdust and blocks rendered the 
edges of the holes invisible. On the day before the accident the plain- 
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tiff had told the defendant's foreman that he was going to quit. The 
latter had asked him to stay. The plaintiff had told him that if he 
would fix the saws safe for him to work, and see that the holes were 
kept cleaned out, he would continue to work. The foreman said, "Ail 
right," and the plaintiff "relied on his promise to fix it" and went to 
work the next day. The évidence was conclusive that temporary stave 
mills and the equalizers therein were commonly conducted and operat- 
ed by ordinarily prudent mill owners in the vicinity of this mill in the 
same way that this mill and equalizer were constructed and operated, 
with open holes beneath the saws, and without any covering over them. 
Upon this State of facts the court, at the conclusion of the trial, denied 
a request to instruct the jury to return a verdict in favor of the défend- 
ant, and this ruling is assignëd as error. 

The master is not required to furnish the best, the safest, or the 
newest appliances or methods of opération, nor to adopt extraordinary 
or unusual safeguards against risks and dangers. The limit of his 
duty hère is to exercise ordinary care to supply reasonably safe places, 
appliances, and methods. The test of his discharge of this duty is the 
exercise of ordinary care to supply such places, appHances, and meth- 
ods as persons of ordinary intelligence and prudence commonly furnish 
in like circumstances. Washington, etc., R. R. Co. v. McDade, 135 
U. S. 554, 570, 10 Sup. Ct. 1044, 34 L,. Ed. 235; Southern Pacific 
Company v. Seley, 153 U. S. 145, 153, 14 Sup. Ct. 530, 38 L. Ed. 391 ; 
Mississippi River Logging Co. v. Schneider, SO C. C. A. 390, 391, 74 
Fed. 195, 196. Tried by this test, there was no neghgence in the con- 
struction or opération of the stave mill, or of the equalizer saws, for 
the proof was plenary that they were constructed and operated in the 
way commonly adopted by ordinarily prudent owners of mills under 
similar circumstances. 

But counsel rely on the promise of the défendant to keep the holes 
clear of sawdust and blocks and to make the saws safe. Whether or 
not such a promise to protect against the ordinary. risks incident to 
the business, which are not the effects of any négligence of the master, 
relieves the servant from his assumption of those risks, it is unneces- 
sary to consider in this case, because in any event it does not relieve 
him from his duty to exercise ordinary care to protect himself from 
them. A promise by a master to remove defects, or to protect against 
risks or dangers, of which a servant has complained, does not relieve 
the latter of his duty to exercise ordinary care to protect himself 
against them. District of Columbia v. McEUigott, 117 U. S. 621, 6 
Sup. Ct. 884, 29 L. Ed. 946; St. Louis Cordage Co. v. Miller, 61 
C. C. A. 477, 483, 126 Fed. 495, 501, 63 L. R. A. 551 ; Crookston Lum- 
ber Co. v. Boutin, 79_C. C. A. 368, 372, 149 Fed. 680, 684. The de- 
fendant knew the existence, the size, and the location of the holes. 
He knew that if he permitted his foot to fall into one of them there 
was imminent danger that it would corne in contact with the revolving 
saw and be seriôusly injured. He knew that the sawdust and the 
blocks so fiUed the hole that îts edges were not perceptible to the eye, 
and this knowledge that his eyes were useless for the purpose of pro- 
tecting him from this danger imposed upon him the duty to use his 
other sensés more actively and persistently to protect himself against 



H. D. WILLIAMS COOPEBAGE 00. V. HEADKICK. 683 

the hole and the revolving saw therein. He appreciated the risk and 
the danger of this situation; for he had cofnplained of it the day be- 
fore, and had obtained the promise of protection, which he knew had 
not been fulfilled. In this state of facts he owed to his master, as 
well as to himself, the duty to exercise ordinary care to use that degree 
of watchfulness which an ordinarily prudent person of his capacity 
and expérience would exercise under like circumstances to protect 
himself against the obvious risks and dangers of which he complained. 
That duty required him to use the f aculties which would protect him ; 
to use his judgment and his reason, since his sight and his hearing 
were useless hère, and by their use to exercise ordinary care to keep 
himself away from the hole and to avoid contact with the saw. When 
he received the signal there were two ways in which he could hâve 
answered it — one, around the bench away from the holes and the 
equalizer; the other, between the bench and the equalizer, along the 
narrow strip of earth, 18 inches in width, covered with sawdust, which 
concealed the edge of the hole. The former route was comparatively 
safe; the latter, comparatively dangerous. Where there is a com- 
paratively safe and a more dangerous way known to a servant by 
means of which he may discharge his duty, it is a want of ordinary 
care for him to sélect and use the more dangerous method. Gilbert v. 
Burlington, C. R. & N. R. R. Co., 128 Fed. 539, 534, 63 C. C. A. 27, 
32 ; Morris v. Duluth, S. S. & A. Ry. Co., 108 Fed. 747, 749, 47 C. 
C. A. 661, 664; Gowen v. Harley, 56 Fed. 973, 983, 6 C. C. A. 190, 
200 ; Coal Co. v. Reid, 85 Fed. 914, 29 C. C. A. 475 ; McCain v. Rail- 
road Co., 76 Fed. 125, 126, 22 C. C. A. 99, 101 ; Russell v. Tillotson, 
140 Mass. 301, 4 N. E. 231 ; Gleason v. Railway Co., 73 Fed. 647, 19 
C. C. A. 636 ; Cunningham v. Railway Co. (C. C.) 17 Fed. 882 ; Eng- 
lish v. Railway Co. (C. C.) 24 Fed. 906. He pursued the more danger- 
ous way and thoughtlessly stepped into the hole, brought his foot in 
contact with the saw, and thereby caused an injury which would not 
otherwise bave happened. His knowledge of the place and its risks, 
and his appréciation of the risk and danger to which he exposed him- 
self unnecessarily were as great as, probably they were greater than, 
those of his master, and they imposed upon him the duty to exercise 
as high, if not a higher, degree of care than that which was required 
of his master to protect himself therefrom, and there is no escape from 
the conclusion that, if the master was négligent, the servant was as 
much so. If he had not thoughtlessly walked into the hole, he would 
not hâve sustained the injury; and the court below should hâve in- 
structed the jury to return a verdict in favor of the défendant. Where 
the évidence at the close of a trial so clearly discloses the fact that the 
plaintiflf was guilty of négligence, which directly contributed to his in- 
jury, that a finding to the contrary cannot be sustained, it is the duty 
of the trial court to instruct the jury to return a verdict for the de- 
fendant. Gilbert v. Burlington, C. R. & N. R. R. Ce, 128 Fed. 629, 
532, 63 C. C. A. 27, 30, and cases there cited. 

The judgment below must be reversed, and the case must be re- 
manded to the court below, with instructions to grant a new trial ; and 
it is so ordered. 
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MBAD et al. v. DAELING et al. 
(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 153. 

1. Teial— Direction or Verdict— Eequest bt Both Parties. 

Where eacli party requests the trial judge to direct a verdict, such pro- 
cédure is tantamount to a request that the trial judge flnd tlie tacts, 
■whlch flnding will be upheld, if there is any évidence to support it. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Triai, § 400 ; vol. 
S, Appeal and Error, § 4024. 

Opération and eflect of motions by both plalntlff and défendant for di- 
rection of verdict, see note to Love v. Scatcherd, 77 C. O. A. 8.] 

2. E^AUD— PrESU1£PTI0NS. 

Where fraud is chargea to hâve occurred in transactions occurring 45 
years before, and must be established from a few acts of commission and 
omission, the principal participants belng dead, the jury must rely largely 
on presumptions drawn from the established facts. 

3. Courts— FEDERAL Courts^-Teiai— Instructions— Opinion on Facts. 

A trial judge in a fédéral court is not prohibited from expresslng hla 
opinion on the facts. 

4. Same— Pbesumption of Innocence. 

Where a fact was proved from which two Infereuces could be drawn, 
one tendlng to establlsh fraud and the other innocence, it was within the 
province of the trial judge in a fédéral court to call the jury's attention 
to the latter probabillty or possibility. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
See 151 Fed. 1006. 

On writ ôf error to review a judgment entered by the Circuit Court 
upon the verdict of a jury in favor of the défendants. The action is 
in ejectment, and relates to the légal title to premises known as No. 
208 Fifth avenue and No. 1128 Broadway, in the city of New York. 
The action was first tried in March, 1906, upon substantially the same 
évidence as in the présent record. At the close of that trial both 
parties moved for a direction, and the court directed a verdict in fa- 
vor of the défendants. On writ of error to this court, the judgment 
of the Circuit Court was affirmed. The opinions of this court in the 
case in hand, in the action agàinst Chesebrough Building Company 
and in the action against Gallatin, involving similar questions, will 
be found reported, respectively, in 151 Fed. 1006, 81 C. C. A. 192; 
151 Fed. 998, 81 C. C. A. 184. The présent trial is had pursuant to sec- 
tion 1525 of the New York Code, granting a defeated plaintifï in 
ejectment a new trial as matter of right, upon payment by him of the 
Gosts of the first trial. 

Decker, Allen & Storm (James J. Allen, of counsel), for plaintiflFs 
ifi error. 

Arthur M. Johnson, for défendant in error Darling. 

Bowers & Sands (James M. Bowers and Charles P. Northrop, of 
counsel, and Gerald S. O'Loughlin, with them on the brief), for other 
défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges.' 
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PER CURIAM. In view of the thorough examination which the 
questions involved in this controversy received when they were be- 
fore this court a year ago, but little need now be added. In the 
Chesebrough Case the court said : 

"We are of the opinion that a jury would hâve been justifled in flndlng 
that the mortgaged premises were not of sufficient value to hâve enabled 
the trustées to replace the existing mortgages wlth new mortgages for the 
same amount, notwithstauding the presumptions to the contrary arising from 
ail the surrounding facts. * * * As regards No. 32, there was a falr 
question for a jury upon the issue of fraud, and, as the défendant was doubt- 
less chargeable with constructive notice of ail the matters of record afifecting 
the title to any part of the premises, there was a question for the jury upon 
the whole case. But, as we hâve Indicated, the case was not one In which 
there was no évidence to support the flnding of the trial judge." 151 Fed. 
1004, 81 C. C. A. 184 ; 151 Fed. 1006, 81 C. C. A. 192. 

Each party had requested the trial judge to direct a verdict, which 
was tantamount to a request that he find the facts, and therefore his 
finding was upheld; there being évidence to support it. In the case 
at bar the same request to direct a verdict had been made by each 
party, and this court said : 

"If there was a question of fact for a jury, the rullng of the trial judge 
was correct. We thinb there was such a question, and that In view of our 
décision in the Chesebrough Company Case any detailed statement of the 
facts or further discussion of the légal question involved would serve no use- 
ful purpose." 

Although this language is not entirely clear, yet, when considered 
in connection with the opinion in the Chesebrough Case, there can 
be little doubt as to its meaning. We think the court intendedto say 
that, although there was a question for the jury, both sides requested 
the trial judge to décide it, and he had decided it correctly. On the 
trial which is now under review no such request was made by the 
plaintiffs, and the question was submitted to the jury. We hâve read 
with care the clear and painstaking charge of the trial judge, and 
find no error which warrants the reversai of the judgment. 

In a transaction occurring 45 years ago, where ail the principal 
participants are dead, and where a charge of actual fraud is made 
against parties whose motives can only be ascertained from the few 
acts of commission and omission which are proved, the jury must 
rely largely upon the presumptions which may be drawn from the es- 
tablished facts. In calling the attention of the jury to thèse presump- 
tions pro and con, in tracing them to their logical conclusions, in di- 
recting the attention of the jury to the relations between the parties 
and the improbability that fraud would be attempted in such cir- 
cumstances, in ail this we think the trial judge did not trespass up- 
on the province of the jury, especially so in a tribunal where tlie 
judge is not prohibited frôm expressing his opinion upon the facts. 
Where a fact was proved from which two inferences could be drawn, 
one tending to establish fraud and the Other innocence, it was quite 
within the province of the court to call the attention ôf the jury to 
the latter probability or possibility. 

It is argued by the défendants in error that the évidence produced 
by the plaintiffs in error failed to prove actual fraud, and that a ver«' 
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dict should hâve been directed for the défendants; but in view of 
the conclusion reached we deem it unnecessary to décide the question 
thus .presented. 
the judgment is afSrmed. 



In re NORTHRUP et al. 
(Circuit Court of Appeals, Second Circuit Febniary 11, 1908.) 

No. 83. 

1. Banks and Bankinq— Collections— Substitution oï Funds— Declaba- 

TioN OF Trusts. 

Bankrupts operated tlie C. bank, and for several years prlor to bank- 
ruptcy the C. and S. banks had collected paper for each other wlthout 
crédit or charge, no account of their mutual dealings being kept and no 
balances struck. The C, bank prior to Its Insolvency had collected a 
draft on P. for $1,170.29 for the S. bank, but had falled to remit the pro- 
ceeds or notify the S. bank of the collection until after Its assignment, 
prior to which the S. bank had in its hands $796.23, the proceeds of 
drafts collected for the C. bank, and on the day of the assignment, but 
before the C. bank's assignment had been actually exeeuted, the S. bank 
malled its draft to the 0. bank to cover such collections. After the as- 
signment one of the bankrupts said to the other that the amount in the 
hands of the S. bank would offset its elaim agalnst the bankrupts. Held 
that, the S. bank not having been Informed of such déclaration until long 
after the assignment, It was Insufflcient elther to vest it with any tltle to 
the collection for which it remltted to the bankrupts or to constitute a 
déclaration of trust. 

2. SaIP— PAYMENT— MiSTAKB OF Fact. 

The S. bank having no right to offset the money In its hands belonging 
to the bankrupts agalnst Its elaim against them, the payment of the pro- 
ceeds of the collection by the S. bank to the bankrupts did not constitute 
a payment through mistake of fact. 

Pétition for Revision of Proceedings of the District Court of the 
United States for Northern District of New York, in Bankruptcy^ 
For opinion below, see 153 Fed. 763. 

E. L. Hunt and James Moore, for petitioner. 

W. A. Mackenzie, Jr., and B. B. Aylesworth, for respondents. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. In 1905 Walter E. Northrup and Robert 
A. Hill, who had carried on a banking business in Oneida, N. Y., under 
the name of the Central Bank of Oneida, became bankrupts. The Na- 
tional Bank of Syracuse applied to the District Court for an order di- 
recting the trustées to pay over to it the proceeds of two drafts amount- 
ing to $796.23 drawn by said Syracuse Bank in favor of said Central 
Bank, which proceeds had come into the hands of the trustée. The 
trustée answered, and the matter was referred to a spécial master ta 
take évidence and report his findings of fact and conclusions of law. 
The master took testimony and reported his findings and conclusions 
to the District Court which disallowed them. The court then, upon the 
évidence so taken, made its own findings of fact and conclusions of law 
and granted the application of the Syracuse Bank. 
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There is no dispute as to the following facts: The Syracuse Bank 
and the Central Bank had had business relations for several years prior 
to the bankruptcy of the latter. They received negotiable paper, the 
one from the other, for collection in their respective territories. But 
they held such paper for collection only, and no crédit was given there- 
for, and no charge, with an immaterial exception, was made. No ac- 
counts of their mutual dealings were kept, and no balances struck. On 
June 16, 1905, the Syracuse Bank sent to the Central Bank for collec- 
tion a draft for $1,170.29 upon one Paul, a résident of Oneida. The 
Central Bank collected this draft the following day, but failed to remit 
the proceeds or to notify the Syracuse Bank of the collection. Some 10 
days later the Central Bank made an assignment in insolvency under 
the State law. On the day of the assignment the Syracuse Bank had 
in its hands $796.33, the proceeds of drafts which It had previously col- 
lected for the Central Bank. On said day, but before the assignment 
had actually been executed, the Syracuse Bank mailed its drafts for 
$796.23 to the Central Bank to cover said collections. The assignée in 
insolvency collected thèse drafts, and their proceeds were subsequently 
turned over to the trustée in bankruptcy. The Syracuse Bank claimed, 
and the District Court ruled, that at the time the drafts for $796.33 
were sent to the Central Bank, the Syracuse Bank had the équitable 
title to the funds represented thereby — that it had paid over money 
which it was entitled to retain. The only évidence ofïered to justify 
any such conclusion was a conversation between the bankrupts which 
took place at the Central Bank after the close of business on the day of 
the assignment. It was testified to by the bankrupt Hill : 

"Mr. Northrup asked me how we stood with Syracuse; he said thls draft 
had not been remltted for, and I told him that they owed us practically the 
sarne amount ; Northrup says that is an offset, so there Js uothing to that." 

The witness also stated that Northrup said that there was a "stand 
oflf" in the accounts with the Syracuse Bank. What Northrup said 
was undoubtedly true. The Central Bank had not remitted the pro- 
ceeds of the Paul draft. The Syracuse Bank had not then remitted the 
proceeds of the drafts which it had collected. The accounts nearly 
balanced. But this conversation was wholly insufHcient to justify a 
finding that the bankrupts had elected to retain the identical proceeds 
of the Paul draft and appropriate the moneys collected by the Syracuse 
Bank in substitution therefor. No entry of any kind was made upon 
the books of the Central Bank. The conversation was not in pursuance 
of any suggestion of the Syracuse Bank. The Syracuse Bank was not 
informed of it until long after the assignment. There was no agree- 
ment in the matter of any kind with the Syracuse Bank. The conver- 
sation was wholly inadéquate to vest in the Syracuse Bank any title — 
équitable or other — in the collections which it subsequently remitted 
for, or to operate as a substitution of funds. It did not constitute a 
déclaration of trust. It was merely the talk of the partners in their 
crisis about their affairs. It was wholly between themselves, and nei- 
ther afïected their rights nor those of other persons. 

The District Court also reached the conclusion that the Syracuse 
Bank remitted the proceeds of its collections to the Central Bank 
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through a mistake of fact. This conclusion is apparently tased upon 
the assumption that, had the Syracuse Bank been advised of the col- 
lection of the Paul draft, it would hâve set off the accounts. But it 
does not appear that the Syracuse Bank had any right to make such 
offset. On the contrary, it seems clear that it had no such right. The 
bankrupts undoubtedly acted wrongfully in failing to give notice of 
the collection of the Paul draft. But this was a matter outside the obli- 
gation of the Syracuse Bank to remit for what it had collected. A pay- 
ment made in ignorance of ^n extrinsic fact not afïecting the obligation 
to makç it is not a payment through mistake of fact. And even if the 
Syracuse Bank would hâve had a right to offset the accounts had it 
been notified of the collection of the Paul draft, it does not follow that 
its ignorance of the existence of such right when it forwarded the 
checks constituted mistake of fact. Franklin Bank v. Raymond, 3 
Wend. (N. Y.) 69. 
The décision of the District Court is reversed, with costs. 



In re NEW YORK TUNNEL CO. 
(Carcult Court of Appeals, Second Circuit. February 17, 1908.) 

No. 214. 

1. Bankbuptct— SuiTS Against Bankbupts— Injunction. 

BankP. Act July 1, 1898, c. 541, § lia, 30 Stat. 549 [U. S. Comp. St. 
1901, p. 3426], provides that a suit founded ou claims on which a dis- 
charge wili be a release, and which Is pending agniust a person at the 
tlm'e oi flUng a pétition against him shall be stayed until after an ad- 
judication or the dismissal of the pétition, and, if such person is ad- 
judged a banljrupt, such action may be further stayed until twelve montha 
after the date of such adjudication, or if wlthin that time such person 
applies for a discharge, then until the question of such discharge is de- 
termlned. Held, that such act only authorizes the restralnlng of suits 
founded on clalms from which a discharge will be a release, so that the 
bankruptcy court has no control over a suit on a nonprovable clalm. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 6, Bankruptcy, SS 
649, 651.] 

2. Same— Pbovable Claims— Unliquidated Demands— Toiîts. 

Bankr. Act July 1, 1898, c. 541, f 63, par. "a," SO Stat 562 [U. S. Comp. 
St. 1901, p. S447], enumerates the debts which may be proved against the 
bankrupt's estate, Induding debts founded on judgments and wrltten 
instruments, taxation of costs, open accounts, or express or Implled con- 
tracts, and certain judgments rendered subséquent to bankruptcy. Para- 
graph "b" déclares that unliquidated clalms against the banlirupt may be 
liquldated pursuant to an application to the court in such a manner as It 
shall direct, aind may thereafter be proved and allowed against the bank- 
rupt's estate. Held, that paragraph "b" relates to the procédure, and pro- 
vides for the liquidation of such claims enumerated In the precedlng para- 
graph as mlght require such process, and that nelther authorized proof of 
unliquidated demands against the bankrùpt for wrongful death, and this 
uotwithstandlng section 17, Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
, Comp. St 1901, p. 3428], as amended by Act Feb. 5, 1903, c. 487, § 5, 32 
Stat 798 [U. S. Comp. St Supp. 1907, p. 1026], provldlng that a dis- 
charge shall release the bankrùpt from his provable dèbts exeept llablU- 
tles for firauds, for false pretensès or false représentations, and for will- 
ful and maliclçus Injuries to the person or property of ànother, as such 
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négative provision was net effective to malce ail other nonenumerated 
tort Uabillties provable délits. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, S 480.] 
8. Same— PETITION roB Review— ScoPE or Review. 

Where petitioners in bankruptcy on a pétition to tiie court of appeals 
to review restraining and référence ordeîs enjoining prosecutiou of suits 
against a bankrupt in a state court for v^rongful death, and referring 
such daims to a spécial master for liquidation, petitioner could not obtain 
a review of the district court's juriadiction of the entire bankruptcy pro 
ceeding. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bani<ruptcy. 

Pétition to review two bankruptcy orders of the District Court, 
Southern District of New York. The first order, dated October 15, 
1907, enjoins Mary Hatch Riggs, administratrix, from prosecuting an 
action pending in a state court against the alleged bankrupt to recover 
damages for négligence causing the death of her intestate, and refer- 
ring her claim to a spécial master for liquidation and détermination. 
The second order, dated November 1, 1907, contains a similar restrain- 
ing and référence order with respect to a similar claim of Genaro Tam- 
buri, administrator. The administratrix and administrator are the 
présent petitioners. 

Don R. Almy, for Riggs' estate. 
Gilbert Ray Howes, for Tamburi's estate. 
B. S. Catchings, for petitioner. 

Philbin, Beekman & Menken (S. S. Menken and Richard Steel, of 
counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. The question in this case is whether un- 
liquidated claims, like the petitioners' demands, founded upon torts are 
provable against a bankrupt estate. 

Section lia of the bankrupt law (Act July 1, 1898, c. 541, 30 Stat. 
549 [U. S. Comp. St. 1901, p. 3436]), provides: 

"A suit wliich is founded upon a claim from wliicti a discharge would be 
a release, and which is pending against a person at tbe time of the flling 
of a pétition against hlm, shall be stayed until after an adjudication or 
the dismissal of the pétition; if such person is adjudged a bankrupt, such 
action may be further stayed until twelve months after the date of such ad- 
judication, or, if within that time such person applies for a dlseharge, then 
until the question of such discharge Is determined." 

Thus the act only authorizes the restraining of suits founded upon 
claims "from which a discharge would be a release." But unless a 
claim is provable against a, bankrupt estate, it is not discharged, and, 
consequently, is not subject to the control of the bankruptcy court. 

, Paragraph "a" of section 63 enumerates the debts of the bankrupt 
which, may be proved against his estate. It includes debts founded up- 
on (1) judgments and written instruments ; (2 and 3) taxation of costs ; 
(4) open accounts or express or implied contracts;, (5) certain judg- 
159 F.— 44 
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ments rèndered subsequently to bankruptcy. This paragraph manifest- 
ly does not include liabilities for torts. 
Paragraph "b" provides : 

"Unllquidated claims against the bankrupt- may, pursuant to application 
tp the court, be llquidated in sueh manner as It shall direct, and may there- 
after be proved and allowed against hls estate." 

This paragraph evidently relates to procédure. It provides for the 
liquidation of such of the claims enumerated in the preceding para- 
graph, e. g., for breach of contract, as might require such process. 
The one paragraph particularly enumerating the debts which are prova- 
able, we see no ground for holding that the other opens the door to un- 
liquidated demands of every nature. Moreover, any question about 
it seems tô be settled by the décision in Dunbar v. Dunbar, 190 U. S. 
350, 23 Sup. Ct. 757, 47 L. Ed. 1084: 

"In section 63b provision is made for unllquidated claims against the 
bankrupt, which may be llquidated upon application to the court in such 
manner as It shall direct, and may thereafter be proved and allowed against 
his estate. . This paragraph 'b,' however, adds nothing to the class of debts 
which might be proved under paragraph 'a' of the same section. Its purpose 
is to permit an unllquidated claim, coming withln the provisions of section 
63a, to be llquidated as the court should direct." 

While the Suprême Court in the later case of Crawford v. Burke, 
195 U. S. 187, 25 Sup. Ct. 9, 49 L. Ed. 147, stated that another con- 
struction of the paragraph was possible, we do not understand that 
they adopted it. It is urged, however, that a différent construction 
should be adopted in view of an amendment to section 17 — relating to 
discharges— adopted in 1903. Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 
798 [U. S. Comp. St. Supp. 1907, p. 1026]. This section as originally 
adopted provided as follows : 

"A discharge In bankruptcy shall release the bankrupt from ail of his 
provable debts except such as * * * (2) are judgments In actions for 
frauds, or obtalning property by false pretenses, or false représentations, 
or for wUful and malicious injuries to the property or person of an- 
other. • * *" 

Judgments rèndered before bankruptcy whether based upon liability 
for tort or contract are expressly provable under section 63a. The ex- 
ception in section 17 was to prevent judgments for certain torts being 
discharged. 

In 1903 section 17 was amended in varions ways. One change was 
the substitution of the word "liabilities" in place of the word "judg- 
ments." And the provision as it now stands afifords somé basis for the 
claim that the exception from the opération of the discharge of particu- 
lar liabilities for tort implies that such liabilities in gênerai are not dis- 
charged. But this implication does not carry far. The amendment 
was to an exception in the discharge statute which states what debts 
shall not be discharged rather than what shall be. A négative provi- 
sion that liabilities for certain torts shall not be discharged does not, of 
itself, make ail other tort liabilities provable debts. It is apparent that 
Congress by the amendment intended to preclude the possibility of 
claims for certain torts being discharged, whether reduced to judgment 
or not. Having that object in view, it used language not wholly in 
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harmony with the other sections of the act. But we see nothing to in- 
dicate an intention to enlarge the classes of provable debts. Certainly 
no intention is evidenced to bring in claims for torts which were never 
provable under the earlier bankruptcy acts. We therefore follow the 
very careful opinion of the Circuit Court of Appeals for the Third Cir- 
cuit in Brown v. United Button Ce, 149 Fed. 48, 79 C. C. A. 70, 8 L. 
R. A. (N. S.) 961, in holding that a claim for unliquidated damages 
founded upon tort is not provable in bankruptcy. The claims of the pe- 
titioners were of this nature, unaccompanied with contractual liabili- 
ty, and the District Court was without power to make the orders com- 
plained of. They should be set aside. 

The petitioners also ask the court to déclare that the District Court 
had no jurisdiction of the whole bankruptcy proceedings because the 
corporation was not of the classes subject to be adjudicated bankrupts. 
But the petitioners hâve only petitioned this court to review the two re- 
straining and référence orders. Ail they urged in the District Court 
upon the jurisdictional question was by way of objection to the grant- 
ing of thèse orders. They sought to escape from the bankruptcy pro- 
ceedings. Upon the record as it stands, we can do no more than let 
them go. 

The orders of the District Court are reversed, with costs. 



CRAGIN V. DE PAPB. 

(Circuit Court of Appeals, Plfth Circuit March 3, 1908.) 

No. 1,670. 

1. Mamoious Peosecution— Probable Cause— Question fob Couet ob Jubt. 

Where the facts In an action for maliclous prosecutlon are undisputed, 
the question of probable cause Is for the court 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 33, Mallelous Prose- 
cution, § 161.] 

2. SAME— DEFENSES— Advice of Counsel. 

The advlce of reputable counsel, honestly sought and acted on In good 
faith, Is alone a complète <îefense to an action for malieious prosecutlon. 

[Ed. Note. — For cases in point, see Cent Dlg. vol. 33, Maliclous Prose- 
cutlon, § 41.] 

8. Same— Probable Cause— Evidence. 

Plalntlflf, who was employed by défendant as a cook, on belng locked 
out by another servant and getting no response to her rap at the door, 
pounded and klcked It untll she split the panels. Défendant Instltuted 
an Inqulry the succeedlng day, and told plalntlff she would be requlred 
to pay for the door, whlch she refused to do, whereupon défendant and 
a servant who was présent when the door was broken consulted a lawyer, 
who, after hearlng the account of both défendant and the servant, ad- 
vlsed obtalnlng a warrant under a statute maklng the wUlful and mali- 
clous destruction or Injury of Personal property of another ground for 
imprisonment and fine. A warrant was procured, and plalntlff was ar- 
rested and conflned for a few heurs, and the succeèding day was trled 
and dlscharged by a justice of the peace. Beld to establish probable 
cause for plalntlff's arrest as a matter of law. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 
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Geo. M. Robbins, for plaintiff in error. 

A. W. Cockrell, Jr., and Alston Cçckrell, for défendant în error. 

Before PARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. There is a preliminary question raised 
by the record in this case as to the sufficiency of the service, and wheth- 
er in the Circuit Court the motion should hâve been granted to set aside 
the service and quash the sheriflE's return, and the plea to the jurisdic- 
tion raising the same question, sustained. This question becomes un- 
important, in the view we hâve taken of the case. The sole question 
in the case which we deem it necessary to notice, and which is control- 
ling, is whether on the trial before a jury in the Circuit Court a verdict 
should hâve been directed for the défendant on ail the évidence sub- 
mitted. 

The suit is one for malicious prosecution. Elise de Pape, the plain- 
tiff, was engaged by Charles I. Cragin, the défendant, as cook for his 
family, at his winter résidence at Palm Beach, Fia. Servants had been 
installed in the Cragin résidence, and Cragin and his family were at a 
hôtel, waiting for the house to be put in order for them to occupy it. 
The plaintiff, on Saturdiay evening, January 9, 1904, after supper, had 
stepped out of the kitchen into the yard or garden of Cragin's rési- 
dence to "cool off," as she says. While she was out, one of the serv- 
ants locked the door of the kitchen, in accordance with Cragin's orders 
that the house should be locked up at 6 o'clock in the evening. The 
plaintiff came back to the door and f ound it locked. There was another 
door, apparently entering at the side, and into the part of the house 
where the other servants were sitting at the time. This door appears 
from the testimony to hâve been unlocked, andsome of the witnesses 
say open. The plaintiff knocked on the kitchen door, and, there being 
no response, she began to kick it. She had a kettle in her hand, which 
some of the witnesses say she used to strike the door with. This she 
dénies ; but there was some évidence going to show that the kettle was 
badly dented and unfit for use afterwards. Receiving no response to 
her knocks and kicks, except that the other servants called out for 
her to go around to the other door, the plaintiff continued her attack 
on the door, making a split in one of the panels, as she says her self, 
about two inches long. The servant charged by the défendant with 
the duty of seeing that the house was locked finally went to the door, 
opened it, and let the plaintiff in. The next day (Sûnday) one of the 
servants, atchiirch, reported the matter to Mr. Cragin, and he came 
over on Monday to inquire into it. He had an interview with the plain- 
tiff and the other servants, and after ascertaining the facts he told the 
plaintiff she must pay for the door. This she refused to do. On Tues- 
day Mr. Cragin went to West Palm Beach, taking with him one of 
the servants who had been présent when the door was broken. This 
servant was also his boatman. At West Palm Beach he went to the 
office of a lawyer, with whom he consulted as tG what it was proper 
for him to do under the circumstances, and what proceedings could be 
instituted against the plaintiff.' The attorney, after hearihg Mr. Cra- 
gin's account of the matter, told him he would prefer to hear the facts 
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from some one who had been a witness to the transaction, whereupon 
Mr. Cragin brought up the boatman and had him state to the attorney 
what had occurred. After hearing this the attorney advised Mr. 
Cragin to hâve a warrant sworn out against Elise de Pape under the 
following statute of Florida : 

"Whoever willfully and maliciously destroys or injures the Personal prop- 
erty of another in any manner, or by any means not particularly described in 
thèse Revised étatutes, shall be punished by imprisonment not exceeding 
twelve months or by fine not exceeding one thousand dollars ; but when the 
value of the property so destroyed or injured is not alleged to exceed the 
sum of $15, the punishment shall be by imprisonment not exceeding thirty 
days or by fine not exceeding flfteen dollars." 

The warrant was sworn out; the boatman making the affidavit on 
which it was issued. After the warrant issued, the défendant was ar- 
rested, carried to Palm Beach, and confined in the local prison for a 
few hours. She was released in the evening and was tried the next 
day. Under the law of Florida a justice of the peace has jurisdiction 
to try and détermine criminal cases where the penalty is no greatèr 
than provided in the section under which this warrant issued. At the 
trial the justice of the peace found Elise de Pape not guilty and dis- 
charged her. Thereupon she brought this suit in the Circuit Court of 
the United States, claiming damages in the sum of $5,000, in that the 
défendant in the proceeding just stated had maliciously and without 
probable cause instituted a criminal proceeding against her and caused 
her arrest. There was a trial before a jury in the Circuit Court, and 
the évidence, while somewhat lengthy, was in substance what has been 
stated above. After ail the évidence had been submitted by the re- 
spective parties, the défendant requested the court to instruct the jury 
to find a verdict for the défendant, which was denied, and the jury 
found a verdict in favor of the plaintifif. This verdict, although requir- 
ed to be reduced by the court, was allowed to stand. 

The question, therefore, is whether under ail the évidence in the 
case the défendant was entitled to a verdict, and this question dépends 
upon the further question : Did the défendant hâve probable cause for 
taking the action he did in having the warrant sworn out and Elise de 
Pape arrested ? Where the facts are undisputed, the question of prob- 
able cause is one for the court. 19 Am. & Eng. Ency. Law, 673 ; 
Stewart v. Sonneborn, 98 U. S. 187, 194, 25 L. Ed. 116 ; Crescent Live 
Stock Co. v. Butchers' Union, 120 U. S. 141-149, 7 Snp. Ct. 472, 30 
L. Ed. 614. We think the material facts — that is, the controlling facts 
in this case — are practically undisputed. The plaintiff had broken the 
defendant's door without any reasonable cause for doing so. She acted 
clearly from anger at finding herself locked out, even according to her 
own évidence. Mr. Cragin, wishing the direction of cQunsel, went to 
an attorney and laid the matter before him, and, acting on his advice, 
had a warrant taken out for this slight misdemeanor. While there was 
some conflict between the witnesses as to the détails of the transaction, 
theré was none as to the prominent facts which should govern in the 
disposition of this case. 

The advice of reputable counsel alone, honestly sought and acted 
upon in good faith, it has been held, will itself furnish a complète de- 
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fense on an action for malicious prosecution. In Staunton v. Goshorn, 
94 Fed. 53, 36 C. C. A. 75, decided by the Circuit Court of Appeals for 
the Fourth Circuit, this is said in the opinion of the court : 

"That the advlce of reputable eounsel, bona flde sought, and given upon full 
and fair statement of ail the faets and clrcumstances, and as a conséquence 
of whlch a prosecution was instituted, will serve as a défense In a suit for 
malicious prosecution, seems to be too well settled to admit of serions con- 
tention" — citlng Stewart V. Sonnebom, supra, Saunders v. Palmer, 14 TJ. S. 
App. 297, 55 Fed. 217, 5 C. C. A. 77, and Forbes v. Hagman, 76 Va. 168. 

But it was unnecessary for the défendant to rely solely upon the 
advice of eounsel as a défense in this case. Taking the occurrence at 
Cragin's house and the facts connected with it, as they hâve been stat- 
ed, the careful inquiry made by Cragin as to what really happened and 
how it happened, and his seeking the advice of eounsel before taking 
any action, we think clearly shows a case of probable cause, and on 
undisputed évidence. In this situation it was the right of the défendant 
to hâve had a verdict directed in his favor by the court, as matter of 
law, on the ground that probable cause had been shown for the prose- 
cution and arrest. 

The judgment of the Circuit Court is reversed, with direction to 
award a new trial. 



BOLLES V. LEHIGH VALLEY R. CO. 

(Circuit Court of Appeals, Second Circuit March 10, 1908.) 

No. 177, 

L Caebiees— Bill of Lading— Stipulations— Application. 

A blll of ladlng provlded that property not removed wlthin 24 hours 
after arrivai at destination may be kept in the car, dépôt, or place of 
dellvery of the carrier at the owner's risk, or may at the carrier's option 
be stored at the owner'a risk and cost, subject to the carrier's freight lien. 
Eeld, that such clause was only applicable to property after it had reach- 
ed Its destination, and did not apply to hay transported under a contract 
reqùiring dellvery at ship's side wlthin llghterage limita of the port of 
New York, which had only reached the rail terminal at the time it was 
stored and destroyed. 

2. Samb— FiRB Exemption. 

A clause in a bill of ladlng, provldlng that no carrier or party In posses- 
sion of ail or any of the property shall be liable for any loss thereof or 
damage thereto by flre, was applicable only In case the carrier at the tlme 
of the fire which destroyed the goods was "in possession" thereof. 

3. Samb— State Statute— Application. 

3 Starr & C. Ann. St. lU. 1896, p. 3285, c. 114, par. 102, provldlng that, 
whenever any property Is received by any rallroad corporation to be 
transported, It shall not be lawful for the corporation to llmit its common- 
law llablllty safely to deliver such property at the place to which the 
same Is to be transported by any stipulation or limitation expressed in 
the receipt glven,for the çafe dellvery of such property, as construed by 
the courts of that state, does not apply to restrictions contained in that 
part of the blll of lading whieh constitutes a contract. 

In Error to the Circuit Court of the United States for the Southerna 
EKstrict of New York. 
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This cause cornes hère upon appeal froin a judgment in favor of the 
■défendant in error, who was défendant below. At the close of the 
plaintiff's case the trial judge dismissed the complaint. 

Simpson, Thacher & Bartlett (J. P. Workum and Arthur S. Ham- 
lin, of counsel), for plaintiff in error. 

Alexander & Green (Allan McCulloh, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. This action was brought to recover the 
value of a large amount of hay belonging to plaintiff's assignor, which 
had been shipped from certain points in Illinois by the Lake Shore- 
Lehigh Valley route to New York for export. The shippers and de- 
fendant's représentative had agreed that the former would give a por- 
tion of their business to this Une, of which the défendant was the final 
carrier, on the same terms and conditions as the route over which 
the said shippers had theretofore been sending their hay. Thèse con- 
ditions were that the traffic was for export; that the rate was named 
by the initial carrier; that défendant was to participate in that rate, 
or whatever agreed division they had, with the initial Une; that the 
shipments were to be delivered at the ship's side within lighterage 
limita of New York Harbor; and that the rémunération for perform- 
ing the service was to cover the transportation and care of the prop- 
erty for a period of 60 days from the date of the bills of lading, in 
which time the consignor was to designate the vessel or point in New 
York Harbor to which the hay was to be delivered. Bills of lading 
containing the conditions of the uniform bill of lading were issued. 

The hay, which is the subject of this controversy, came safely over 
defendant's Une to its rail terminal in Jersey City, arriving some time 
before the expiration of the 60 days. Plaintiff was promptly notified 
of arrivai. The hay, not being removed within 24 hours thereafter, 
was unloaded from the cars and stored in a warehouse owned by the 
National Storage Company, where thereafter, and within the 60 days, 
it was destroyed by fîre. No vessel had been designated to which this 
hay was to be delivered. There was no évidence in the case tend- 
ing to show any négligence. The trial judge dismissed the complaint 
solely on the ground that the fifth clause of the bill of lading was 
controUing of the case. It reads as foUows : 

"(5) Property not removed by the person or party entitled to recelve It with- 
in 24 hours after Its arrivai at destination may be kept In the car, dépôt, or 
place of d«livery of the carrier, at the sole rlsk of the owner of said property, 
or may be, at the option of the carrier, removed and otherwise stored at the 
owner's risk and cost, and there held subject to lien for aU freight and other 
charges." 

This clause, however, by its very terms, appUes only when the prop- 
erty has reached its destination. The hay in question had not reached 
such destination when it arrived at the rail terminal of the défendant 
in Jersey City. The contract between the parties expressly provided 
that the carrier should transport it to ship's side within lighterage 
limits of the port of New York, and should hold it during the 60 
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days awaiting désignation of the shïp. There îs nothîng în this oral 
contract inconsistent with the terms of the subséquent bill of lading, 
which provides for transportation to "New York, N. Y., for export." 
The décision of the trial judge should therefore be reversed, unless 
there is some other ground on which a dismissal should be sustained. 
Défendant relies upon clause 1 of the bill of lading which reads : 

"(1) No carrier or party in possession of ail or any of the property herein 
described shall be liable for any losf bereof or damage thereto * • • by 
fire," etc. 

Manifestly this clause applies only if the carrier at the time of the 
fire is "in possession" of the property. Whether the Lehigh Valley 
Railroad Company was in possession of the property after it had been 
placed in the storage warehouse of the National Storage Company 
dépends on the facts and circumstances under which it was placed 
there. Upon a new trial thèse facts and circumstances will probably 
be more fully disclosed than they are in this record, and for that rea- 
son it seems better not to discuss that branch of the case further than 
to observe that the power of a common carrier to make contracts of 
this sort restricting his common-law liability is recognized in the féd- 
éral courts when no négligence is shown, and that the provisions of the 
statute of Illinois which hâve been referred to (3 Starr & C. Ann. 
St. 111. 1896, p. 3285, tit. "Railroads," par. 102) hâve been construed 
by the courts of that state as not applying to restrictions contained in 
that part of a bill of lading which may constitute a contract. 

Judgment reversed, and cause remanded for new trial. 



UTZ et al. V. WOLF et al. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1908.) 

No. 1,402. 

1. EQUITY— REMBDT AT L,AW. 

Eacbi of défendant mercbants agreed to buy "purehase stamps" froia 
eomplalnants to give to his customers aecording to the amount of thelr 
purcbases. Complainants agreed to print the merchant's name and busi- 
ness in an ''automobile stamp dlrectory," and to authorlze the merehant 
to exchange for each dlrectory eontaining 100 stamps a ticket entitllng 
the holder, upon the merchant's performance of the contract, to one 
fractional interest in an automobile, the denomlnator of the fraction to 
be the number of tlcliets that should be so issued. Each contract pro- 
vided that complainants could make sdmllar contracts with other mer- 
chants in the same city, and that persons receivlng tickets from merchants 
complying with thelr contracts should hâve equal Interests in thé auto- 
mobile. Before any stamps on tickets were Issued, the mercbants re- 
pudiated thelr contracts. Heli, that complainants could not maintain a 
bill against ail the mercbants on the theory that the one automobile was 
to satisfy complainants' obligations under ail the contracts, and that, as 
there were no ticket holders to take the automobile, the mercbants were 
jointly entitled to it ; and, slnce it could not be glven or Its value credlted 
to each merehant in sepàrate actions at law, ail the mercbants became 
subject to one équitable suit, lu whlcb the automobile could be tendered 
to them joîntly. 
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2. Same— Apequact op Légal Remedt— Bkeaoh op Costract. 

That the damages from the breaches are too uncertain to be assessed. 
and liquidated damages were not stlpulated, does not glve rise to an 
équitable cause of action on one nor on a multipllcity of the contracts. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Leslie A. Needham, for appellants, 
Merrill Moores, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellants based their bill upon breaches 
of eight written contracts separately executed by eight distinct groups 
of appellees, who by their several demurrers insisted that there was 
no joint cause of action against them, that appellants' remedy, if any, 
was at law and not in equity, and that the contracts were illégal. The 
court sustained only the first two grounds. Upon appellants declin- 
ing to amend, a dismissal was decreed "without préjudice to any aC' 
tion or actions at law by complainants." 

The contracts were with eight retail establishments of Et Wayne, 
Ind. Each merchant agreed to take "purchase stamps" from appel- 
lants, to give to his customers during a period of six months one stamp 
with each 10 cents' worth of goods sold, and to pay appellants 10 
cents for every hundred stamps so given. In return appellants cove- 
nanted to ship one spécial automobile to Et. Wayne, to print the mer- 
chant's name and business in an "automobile stamp directory," and 
to authorize the merchant to exchange for each directory containing 
100 stamps a ticket which should entitle the holder, upon the mer- 
chant's full performance of the contract, to one fractional interest in 
the automobile, the denominator of the fraction to be the number of 
tickets that should be so issued. Each contract provided that appel- 
lants should hâve the right to make similar contracts with other mer- 
chants in Et. Wayne and that ail persons who should receive tickets 
from merchants who should comply with their contracts should hâve 
equal interests in the automobile. Before any stamps or tickets were 
given out, appellees repudiated their contracts. 

Appellants, of course, do not question the rule (Gaines v. Chew, 
2 How. 619, 641, 11 L. Ed. 402; Dial v. Reynolds, 96 U. S. 340, 
341, 24 L. Ed. 644) that a bill cannot be maintained against various 
défendants upon demands that are unconnected. The claim is that 
this case is not within the rule by reason of the fact that the one auto- 
mobile was to satisfy appellants' obligation under ail the contracts. 
As there were no ticket holders to take the automobile, appellants say 
that appellees were jointly entitled to it; and since it could not be 
given, or its value credited, to each merchant in separate actions at 
law, ail the merchants became subject to one équitable suit in which 
the automobile could be accounted for or tendered to them jointly. 

The contract with one merchant was not conditioned upon other 
merchants' entering into like contracts. If appellants had been con- 
tent to furnish an automobile and a supply of purchase tickets for the 
stipulated percentage of the first merchant's sales, he could not hâve 
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avoided payment on the ground that appellants had failed to get con- 
tracts from ôther merchants. His contract obligations ând rights were 
neither diminished nor increased by appellants' success or failure with 
others. If he performed his part of the contract, he was to receive, 
not an automobile nor an undivided interest in one, but the increase 
of business which might corne from the advertisement that with pur- 
chases he would give stamps and tickets which appellants would honor 
by giving the holders undivided interests in an automobile. If he failed 
to perform, the automobile, so far as he was concerned, continued to 
be the property of appellants, for he had no right under the contract 
to inquire whether appellants retained it or gave it to holders of tickets 
issued by other merchants. If he accepted appellants' advertising serv- 
ices, he was to pay a stipulated price. If he refused to accept, he be- 
came liable for the contract priée less what it would hâve cost appel- 
lants to hâve furnished him with the agreed advertising. That this 
cost might be greater or less, depending on the number of businesses 
that were to be advertised in the same "automobile stamp directory," 
does not affect the status of the parties to the contract, nor involve any 
greater difficulty in measuring the damages than might arise in case 
of breach of other advertising contracts. And if in any case damages 
are too uncertain to be assessed, the failure to provide for liquidated 
damages does not give rise to an équitable cause of action on one or 
on a multiplicity of such contracts. 
The decree is affirmed. 



THE GLADYS. 
(Circuit Court of Appeals, Second Circuit. January 22, 1908.) 

No. 102. 

1. Shipping— Dumping of Caboo bt Lightke— Dangkeous Swell Oaused 

BT Passing Steamer. 

The careening of a lighter proeeedlng up the Hudson river In tow, by 
which she dumped overboard her cargo of wlne In barrels, held, on the 
évidence, not due to her unseaworthiness, but to a swell caused by a meet- 
ing steamer, for which her owners were Uable because of her négligent 
navigation. 

[Ed. Note. — Liablllty of vessel for Injuries caused by création of swell, 
see note to The Asbury Part, 78 C. C. A. 3.] 

2. Admiealty—Pleading— Issues and Peoof. 

In a suit against a tug to recover for an Injury to her tow and the loss 
of her cargo, where the respondent brought In the owner of a steamer, 
alleging that the InJury was caused by the swell made by such steamer, 
the petltloner Is not llmlted to proof that the swell was caused by the 
partîcular vessel named ; but It Is sufflçient to charge the owner with lia- 
blllty If It is shown that It was caused by one of its vessels, aîthough the 
partîcular boat is not Identlfied. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

De Forest Bros, and George Holmes, for appellant. 
A. G. Thacher and Butler, Notman & Mynderse, for respondent 
Italian Swiss Colony. 
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Charles S. Haight and Wheeler, Cortis & Haight, for respondent 
Lee. 

A. F. Cushman, for respondent Johnson. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. The decree is affirmed, with costs, upon the opin- 
ion of the district judge and the report of the commissioner confirmed 
by him. 

NOTE.— The followlng Is the opinion of Holt, District Judge, in the District 
Court: 

HOLT, District Judge. It seems to me that the évidence is uncontradicted 
that the tow was loaded in the usual manner; and, It It was loaded in the 
nsual manner, that Is the proper manner. I think that the évidence shows, 
aiso, that the Dillon was seaworthy. I do not see any satisfactory évidence 
that she was not. The captain says that after the accident she was not leal£- 
ing. Her story that she was listing to starboard must. If true, hâve been due 
either to her lealiing, or to some of the barrels getting loose, and some of the 
welght being swerved over on that slde. There is no évidence that she was 
iealiing. Men on the boat swear that they tested her before she started, anû 
on the trip up, and that she was not Iealiing. The people who repaired her 
found nothing the matter with her hull, and If any of the chocks had glven 
way, so that any of the barrels had become loose and the load got over on one 
slde, it seems to me that the men on the llghter must hâve seen It, and that 
they must hâve made an outcry about it, or taken some action right away to 
restore the load to Its proper symmetry. I think, therefore, that any claim 
that the boat was not seaworthy is not sustalned by the évidence. 

The question is, therefore, what caused this accident? If there was nothing 
in the boat to make her list over to one side, how did it happen that the bar- 
rels rolled over? It seems to me it must hâve been some sudden external force 
of a violent kind, because, as she rolled, she broke her mast out, and the bar- 
rels. In going overboard, took away the rail. They could only hâve been 
thrown out with great violence. The évidence of the two men on the float Is 
that a Sandy Hook boat came down between the boat and the shore, and that 
there was a swell caused by it, which came up and over the bow and wet the 
feet of the men forward, and at the same time the impulse of the wave threvv 
the boat violently to port, and then back, with the resuit that the boat partly 
careened, and a large portion of her cargo in the barrels went overboard. I 
think the évidence preponderates that that was the cause of the accident. The 
only question is whether it was a Sandy Hook boat. The allégation In the pé- 
tition is that the Asbury Park was the boat ; but I do not think that that Is 
such an allégation that the party must prove that It was the Asbury Park. 
The respondent brought in the Central Railroad of New Jersey, and if it 
was any one of the Sandy Hook boats that is enough under the pleadings. 
Thèse two men on the Dillon testify that, while they do not know whlch boat 
it was, they do know that it was one of those boats. The boats are well 
known about the harbor, and they are not yet contradicted in any respect as 
I can see, except by the man on the tug. For varions reasons apparent in 
this testimony, I must say I cannot put much reliance on hls évidence. Ae- 
cordlng to his évidence there was not any Sandy Hook boat there, or any 
swell that caused the trouble, and yet we flnd that wlthln a day or two after 
the accident happened notice was sent to the Central Railroad of New Jersey 
that the injuries were caused by one of their boats, and therefore they must 
send a man over to take part in a survey. The Idea that there was nothing 
of a swell there seems to me not to be supported by a prépondérance of 
évidence. 

There should be a decree for the libelant against the Central Railroad of 
New Jersey, and not against I^ice, and there should be an order of référence 
to compute the damages. 

Mr. Benedict: Ts the libel dismissed as to ail the other boats î 

The Court: îes. 



700 159 FEDERAL EEPORTKB. 

The followlng Is the materlal part of the report of Oommisstoner James 
Rldgway: 

"I hare carefully considered ail of the proofs in the case, as well those 
taken upon the trial of the cause, as those taken on the référence before me, 
and I do find that on the 25th day of July, 1905, the libelant, the New York 
branch of the Itallan Swiss Colony, an incorporated company engagea in the 
business of wholesale dealer and producer In wlnes and brandies, was the 
owner and, consignée of a shipment of 1,496 barrels of wine, sent by the Oal- 
Ifornia office of the colony by the ship Shenandoah to New York, and discharg- 
Ing at Bush's Stores, Forty-Second Street, South Brooklyn, for the purpose of 
lighterlng the cargo from that point to New York, and that the manager of 
the New York branch engaged the services of the respondent H. M. Lee, a 
llghterman, and the respondent Lee engaged the services of Johnson, a part 
owner of the llghter Frank Dillon, and that the Dlllon took on board at 
Forty-Second street on that day S50 barrels of such wine, and proceeded in 
tow of the tug Gladys bound for Ceinal street, New York, on the Hudson river, 
where said 350 barrels of wine were to be delivered to the Itallan Swisa 
Colony ; that whlle proceeding up the Hudson river, and when about abreast 
of Fier 25, the lighter careened and dumped her cargo overboard. The eareen- 
ing of the llghter and the loss of her cargo were due to the heavy swells creat- 
ed by the passing of one of the Sandy Hook boats, owned by the Central 
Rallroad of New Jersey. 'She made such an awful swell' that the llghter 
toOk a severe roll to port and then came back to starboard. 'She flUed her- 
self full of water forward and aft,' and the barrels commenced to get loose 
and slide down, the shrouds were carried away forward, the bulwarks were 
swept away, and the Dillon was rendered substantially a wreck. The swells 
from the Sandy Hook boat came on board, wetting the cargo and the crew." 



LANDRY T. SAN ANTONIO BRBWING ASS'N. 

(Circuit Court of Appeals, Flfth Circuit. January 28, 1907. On Rehearing, 

February 25, 1908.) 

No. 1,741. 

Bankbuptot— Pétition to Revise— Stifficienct of Record. 

A Circuit Court of Appeals cannot act on a pétition to superintend and 
revise the proceedings of a District Court in bankruptcy, where the rec^ 
ord does not contain a statement or flnding of facts, nor show whether 
the court determined the question sought to be reviewed as one of fact 
or law. 

[Ed. Note. — ^Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Texas. 

A. L. Davis, for petitioner. 
C. A. Teagle, for respondent. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The proceeding sought to be superintended and 
revised is the allowance of a secured claim. The district judge consid- 
ered and allowed the claim on évidence which we hâve not before us. 
We find in the transcript neither an agreed statement of facts, a iînd- 
ing of facts by the judge, nor even a summary of the évidence. 

Pétitions to this court for superintendence and revision are restrict- 
cd to questions of law. Therefore this pétition is denied. 
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On Rehearing. 

In Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 396, 69 C. 
C. A. 240, which was a case on a pétition to revise and superintend in 
a matter of bankruptcy, the référée found the facts and the district 
judge afïirmed the référée in ail respects, and there was no dispute or 
suggestion even as to tiie correctness of the findings of fact of the 
référée, and the question before us was one of pure law. 

In Clayton et al. v. Exchange Bank of Maçon, 121 Fed. 630, 57 C. 
C. A. 656, in which the rank and validity of a mortgage, withheld from 
the record until bankruptcy was impending, was involved, the matter 
was brought before the court by appeal, which, of course, brought be- 
fore us the évidence in the case. In the présent case the référée found 
and formulated the facts on the évidence submitted to him, also his 
conclusions of law, and the whole, accompanied with the évidence, was 
transmitted to the district judge for review. The record shows that 
the judge on the hearing considered the certificate of the référée as to 
the questions presented, and the summary of the évidence, and there- 
upon reversed the référée and entered judgment accordingly, so that 
we cannot from the record say whether the judge decided the case up- 
on the facts reported by the référée or upon facts found by himself on 
the évidence. To détermine whether the judge a quo correctly ruled 
the law, we must necessarily hâve before us the facts upon which he 
acted. 

The pétition for rehearing is denied. 



MOORE ex ux. v. UNITED STATES et al. 

(Circuit Court of Appeals, Flfth Circuit. March 31, 1908. Rehearing Denied 

Aprll 29, 1908.) 

No. 1,765. 

Habeas Ooeptjb— Abmt— Enlistment— Minobs. 

Where the record In a habeas corpus proceedlng to procure the dis- 
charge from the army of an enlisted soldier does not show, except by ex 
parte affldavit attached to the pétition, that he was a minor when he 
enlisted or that his enlistment was wlthout hIs parents' consent, and 
where the retum of the milltary commandant, alleglng due enlistment 
for an unexpired term, désertion, surrender, commitment to the command- 
ant, and confinement under pending charges for the désertion, was not 
traversed, the wrlt was properly denied. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 25, Habeas Corpus. 
8 70.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

Charles P. Cocke, for appellants. 

Rufus E. Foster, U. S. Atty., for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. The case does not show, except by ex parte affida- 
vit of Mrs. Moore attached to the pétition for habeas corpus, that Au- 
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burn Moore was a minor when he enlisted in the United States military 
service, or that his enlistment was without the consent of his parents. 
The case was submitted in the lower court on the return of the military 
commandant, as follows : 

"That the sald Auburn Moore was duly enlisted as a soldler in the serv- 
ice of the United States at Columbus, Ohlo, on February 6, 1907, for a term 
of three years. That the sald Auburn Moore deserted sald service at Ft. 
William Henry Harrison, Mont, on December 19, 1907, and remalned absent 
in désertion until he surrendered himself at Jackson Barracks, New Orléans, 
La., January 3, 1908, and was thereupon commltted to the custody of the 
respondent as the eommandlng offlcer of the post of Jackson Barracks. That 
the sald Auburn Moore has been placed in confinement charged with sald 
offense, and formai charges agalnst hlm therefor are being prepared, and 
that he will be brought to trial thereon as soon as practlcable before a 
court-martial to be convened by the eommandlng gênerai of the Department 
of the Gulf.'' 

This return was not traversed, and we are not authorized to go out- 
side theréof for the facts in the case. By the return the case is to be 
controlled by our décisions in Miller v. United StateS, 114 Fed. 838, 
53 C. C. A. 473, and United States v. Reaves, 126 Fed. 127, 60 C. C. 
A. 675. 

The judgment of the District Court must be affirmed. 

When the charge of désertion against Auburn Moore has been dis- 
posed of, or if the military authorities do not proceed thereon within 
a reasonable delay, the appellants can renew their application for a writ 
of habeas corpus. 



LA CBANDALIi et al. v. LEDBETTEE et al. 

(Circuit Court of Appeals, Flfth Circuit. March 31, 1908.) 

No. 1,759. 

SUNDAY— CONTRAOTS— VALIDITT— PlTBLIC AMUSEMENT. 

TJnder Pen. Code Tex. art. 199, forbldding the keeplng open of places 
of publie amusement on Sunday, and defining such places to mean thea- 
ters, etc., and such other amusements as are exhibited and for which an 
admission fee Is charged, a contract providlng for the appearance and ex- 
hibition of persons as performers in places of public amuëement on Sun- 
day in theatera, for admission to which a fee Is charged, cannot be en- 
forced In the courts of that state, in so far as It includes Sunday exhibi- 
tions. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5389-5390.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

W. H. Atwell, for appellants. 

P. Barry Miller, John C. Robertson, and James J. Gpllins, for ap- 
pellees. 

Before FARDEE, McCORMICK, and SHELBY, arcuit Judges. 

PER CURIAM. The contract between the appellants and the In- 
terstate Amusement Company, which is the basis of this suit, was not 
attached to the bill, nor offered in évidence; but, by fair implication 
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from the averments of the bill, it is a contract providing for the ap- 
pearance and exhibition of appellants as performers in places of pub- 
lic amusement on Sunday in theaters for admission to which a fee is 
charged. Such a contract, in so far as it includes Sunday exhibitions, 
is in dérogation of article 199 of the Pénal Code of the state of Texas, 
and therefore cannot be enforced in the courts of the state of Texas. 

For this and other reasons apparent on the record, the decree of the 
District Court, dismissing the bill, is correct; and it is affirmed. 



BANK OF CLINTON v. KONDEBT. 

(Circuit Court of Appeals, Fifth Circuit. March 31, 1908. Reliearing Denled 

April 29, 1908.) 

No. 1,767. 

Bahkeuptot— APPBAI^rteOISIONS Appealable. 

Under Bankr. Act July 1, 1898, e. 541, § 25a, 30 Stat. 553 tU. S. Comp. 
St. 1901, p. 3432], restrlcting appeals in bankruptcy proceedings to ]udg- 
ments adjudging or refusing to adjudge bankruptcy, granting or deny- 
Ing a discharge, and allowlng or rejecting a debt or clalm of $500 or over, 
an appeal will not lie to the Circuit Court of Appeals from a decree of 
the District Court reyersing a referee's judgment requlrlng a trustée ta 
account to the creditors lu speclSed sums as the rental value of propertyt 
of whlch he perraltted the bankrupt to retain use and possession. 

[Ed. Note, — ^Appeal and review In bankruptcy cases, see note to In re 
B^gert, 43 C. C A. 9.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 

Wm. Winans Wall, for appellant. 

John Clegg, Lamar C. Quintero, and T. Jones Cross, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. In the bankruptcy of James W. Strong, pending in 
the District Court for the Eastern District of Louisiana, Oscar Kon- 
dert, trustée, filed a provisional account. To this account the Bank of 
Clinton, claiming to be a créditer, filed an opposition, claiming that 
the trustée, for permitting the bankrupt to remain in use and possession 
of a certain sawmill, teams, and wagons without adéquate rent, should 
be charged a rental for the mill of at least $300 per month and for the 
horses, mules, and wagons $100 per month. The opposition came on 
to be heard before the référée, who took évidence, and thereupon ren- 
dered the following judgment: 

"It Is therefore ordered that opposition filed herein by the Bank of Clinton 
shall be malntained. In so far as to requlre that Oscar Klondert, the trustée 
of this estate, shall account to the creditors in the siun of $1,400 as rental 
value of the Clinton Sawmill for a period of seven months from June, 1906, 
to January, 1907, and in the sum of $700 for the rental value of two teams 
for the saœe period of tlme mentloned, making a sum total to be accounted 
for by Oscar Kondert to this estate of $2,100, wlth costs of thèse hearings. 

"Judgment rendered this 25th day of Aprll, 1907, at New Orléans, La. 
Judgment signed this 7th day of May, 1907. 

"[Signed] Wm, A. Bell, Eeferee." 
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The trustée, not satisfied with this judgment, oïl 'pétition for revîew 
brought the matter before the district judge, wlio, aftèr hearing, render- 
ed the foUowitig decree : 

"In the Matter of J. W. Strong, Banlirupt. No. 903. In Bankruptcy. 

"This cause came on at this term to be heard upon the pétition of Oscar 
Kondert, trustée, for a revievv of the rullng of the référée herein, and was 
argued and submitted, when the court took time to consider. Upon due 
considération whereof, and for the reasons orally assigned, it is ordered, 
adjudged, and decreed that the said ruling of the référée be, and the same 
Is hereby, reversed. 

"Decree entered and signed this 28th day of December, 1907. 

"[Signed] Aleck Boarman, Judge," 

From this decree the Bank of Clinton sued out this appeal. 

Paragraph "a," § 25, of the bankrupt law of 1898 (Act July 1, 1898, 
c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), restricts appeals 
in bankruptcy proceedings in the courts of bankruptcy to the following 
cases : (1) From a judgment adjudging or refusing to adjudge the de- 
fendant a bankrupt ; (2) from a judgment granting or denying a dis- 
charge; and (3) from a judgment allowing or rejecting a debt or claim 
of $500 or over. From the above statement of the case, it is apparent 
that, while the matter involved in this appeal is a proceeding in bank- 
ruptcy, it is not by any intendment within any one ôf the classes in 
which an appeal is allowed. 

Therefore, pretermitting the question as to whether any final decree 
could hâve been rendered upon the account filed by the trustée, and also 
the question as to whether in the case the court has rendered any final 
decree, the appeal is dismissed. 



J. J. McCASKILL OO. v. DICKSON. 

(Circuit Court of Appeals, Fifth Circuit. March 24, 1908.) 

No. 1,690. 

1. Courts— FEDEBAL—JtTBisDicTiON— Diverse Citizenship— Pleadino — Suffi- 

CIEJSCT. 

A pleadlng averring that plaintiff's assignor was a corporation, with 
Its principal ofiice in Florida, and that défendant resided in Alabama, In- 
sufficiently shows the citizenship of the assignor and of défendant, and 
hence is InsufBcient to show jurisdiction in the fédéral Circuit Court on 
the ground of diverse citizenship. 

[Ed. Note.— For cases In point, see Cent. Dig. vol 13, Courts, §§ 876-881. 

Diverse citizenship as a ground of fédéral Jurisdiction, see notes to 
Shipp V. Williams, 10 a C. A. 249 ; Mason v. Dullagham, 27 C. a A. 298.] 

2. Wbit of Ebkoe— Disposition of Cause. 

In a suit on an assigned contract, iio objection was made In the fédéral 
Circuit Court, nor on wrlt of error in the Circuit Court of Appeals, to 
the fact that defendant's citizenship was not shown, but objection was 
made to the fact that it dld not appear that the suit might hâve been pros- 
ecuted in the Circuit Court on the contract, if no assignment had been 
made ; and, a gênerai demurrer being sustained, plaîntiff refused to fur- 
ther amend. Held, that the Circuit Court of Appeals is bound to afflrm 
the judgment of dismissal for want of jurisdiction in ths^ Circuit Court 
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In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

Wm. W. Flournoy, for plaintiflf in error. 

E. C. Maxwell and L. J. Reeves, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. The plaintiff in error (plaintiflf below) 
brought this suit by attachment and as assignée of a contract for the 
delivery of logs. The jurisdictional averments are that the plaintifï 
and assignée, the J. J. McCaskill Company, is a corporation duly in- 
corporated under the laws of the state of Florida; that its assigner, 
the W. S. Keyser Company, is a corporation with its principal office 
in the city of Pensacola, Fia. ; and that the défendant, Dickson, ré- 
sides bevond the limits of the state of Florida, within the state of 
Alabamâ. In Thomas v. Board of Trustées, 1&5 U. S. 207, 25 Sup. 
Ct. 24, 49 L. Ed. 160, it is said : 

"It is equally well establlshed that, when jurlsdlctlon dépends upon diverse 
citizenship, the absence of sufficient averments or of facts In the record show- 
ing such requlred diversity of citizenship is fatal, and cannot be overloolied 
by the court, even if the parties fall to call attention to the defect, or consent 
that It may be walved. Mansfield, C. & L. M. Ry. Oo. v. Swan, 111 U. S. 370, 
4 Sup. Ct. 510, 28 U Ed. 462 ; Martin v. Baltimore & Ohio B. Co., 151 U. S. 
673, 689, 14 Sup. Ct. 533, 38 L. Ed. 311 ; Powers v. Chesapeake & Ohlo Ry., 
169 V. S. 92, 98, 18 Sup. Ct. 264, 42 L,. Ed. 673. As late as in Minnesota v. 
Northern Securltles Co., 194 U. S. 48, 62, 63, 24 Sup. Ct. 598, 601, 48 L. Ed. 
870, we said, both parties Inslstlng upoh the jurisdiction of the Circuit Court: 
'Consent of the parties can never confer jurisdiction upon a fédéral court. 
If the record does not afflrmatlvely shov? jurisdiction in the Circuit Court, 
we must, upon our own motion, so déclare, and malie such order as wlU pre- 
vent that court f rom exercislng an authorlty not conf erred - upon It by 
etatute.' " 

The same case and others there cited show, as given in the text- 
books (see Moon on Removal of Causes ; Carter on Jurisdiction Fed. 
Courts), and as expressly held by this court in Knight v. Lutcher & 
Moore Lumber Co., 136 Fed. 404, 69 C. C. A. 248, that for jurisdic- 
tional purposes in the United States courts the proper way to show 
the citizenship of a corporation is to aver it to hâve been duly created 
under the laws of the state of its origin. If any jurisdictional question 
is well settled, it is that the citizenship of a party for jurisdictional 
purposes is not sufficiently shown by averring his résidence merely. 
Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057. Cases to this efifect 
in the Suprême Court, the Circuit Courts of Appeals, and the Circuit 
Courts are multitudinous. 

From this it clearly appears that the jurisdiction of the Circuit 
Court in this case is not shown by the record, eithèr as to the citizen- 
ship of the défendant or sufficiently that the assigner of the contract 
through diverse citizenship or otherwise could hâve maintained an 
action in the United States Circuit Court to enforcé the contract if 
no assignment had been made. That the latter was necessary, see 
New Orléans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, 38 L. 
Ed. 764. 

159 F.— 45 
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No objection was made in the Circuit Court (orhere, eîther, for that 
matter) that the citizenship of Dickson was not shown by the record; 
but objection was urged that it did not appear that the suit niight hâve 
been prosecuted in the Circuit Court to recover on the contract if no 
assignment had been made, and when a gênerai demurrer was sus- 
tained the plaintiff refused to further amend. 

This leaves this court with no alternative, and we must affirm the 
judgroent of dismissal for want of jurisdiction in the Circuit Court; 
and it is so ordered. 



OONSTANTINE & PICKBRING S. S. CO. v. TWEEDIE TRADING CO. 

(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 137. 

Shipping— CoNSTBtroTiON OF Ohabteb Paett— Pat of Winchmen. 

A provision of a charter party requlrlng ttie vessel to furnish steam 
wlnches for loading and dlscharglng, and to provide men for veorking tlie 
same as requlred, is fulfilled by the vessel by tenderlng compétent seamen 
to work the wlnches, and. If thelr services are refused because the steve- 
dores employed by the charterer refuse to work wlth them, or for other 
reason, the cost of employlng other winchmen cannot be charged to the 
vessel or owners. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Convers & Kirlin (J. P. Kirlin and John M. Woolsey, of counsel), 
for appellant. 
R. J. M. Bullowa and Wheeler, Cortis & Haight, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The owners of the steamer Brookwood filed 
this libel against the charterer for balance of charter hire, against which 
the charterer sought to set oflf money paid by it for men to work the 
steamer's winches. Clause M of the charter party régulâtes the sub- 
ject in thèse words: 

"Steamer to work day and night if requlred by charterers, and ail steam 
wlnches to be at charterers' disposai durlng loading and dlscharglng, and 
steamer to provide men to work same both day and nlght as requlred ; char- 
terers agreeing to pay extra expense, If any, Incurred by reasoji of night work, 
at the current local rate." 

The steamer offered seamen to work the winches both at New York, 
where the steamer loadéd» and at varions ports in South America, 
where she discharged. The charterers' stevedores refused to work 
with them. The testimony shows that the seamen were acciistomed to 
work the winches, and there is no évidence that they were incompétent. 
The only reason given for the refusai to work with them is that in 
the port of New York stevedores do not think sailors sufficiently skill- 
fuliin opéra ting the winches to allow cargo to be lowered as quickly 
as is required with safety to the longshoremen. There hâve been 
différent rulings on this point in this district. Golcar Steamship Com- 
pany v. Tweedie Trading Company (D. C.) 146 Fed. 563; British 
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Maritime Trust, Limited, v. Munson Steamship Line (D. C.) 149 Fed. 
533 ; The Santona (D. C.) 152 Fed. 516. We think that the steamer 
fulfills her obligations under this clause when she tenders to the 
charterer men compétent to work the winches. She is to be regard- 
ed in this case as having supplied the charterer with working winches, 
and, if the charterer for any reason cannot get its stevedores to use 
the winches in loading or discharging cargo, the loss so incurred is 
not chargeable to the steamer. If the services of compétent winchmen 
are refused, either because the charterer wishes greater speed, or for 
the reason that the longshoremen, because of labor union régulations 
or otherwise, refuse to work with them, the expense of substitutes 
must be borne by the charterer. 
The decree is reversed, with costs. 



WHITTEMORB BROS. & CO. v. REINHARDT. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.J 

No. 136. 

Patents— Infbingembnt—Can Openeb. 

The Cleveland patent, No. 727,905, for a can opener, belng a lever de- 
vlce for attachment to cans or boxes having a tight flttlng cover to asslst 
In removing such cover, Is a narrow one, and the claims cannot be broad- 
ened, nor any spécial latitude be glven in applying the doctrine of équiva- 
lents. In the first and second claims a handle portion "substantially par- 
allel with the surface of the réceptacle" is made an élément, and the 
thlrd contains as an élément "an offset in which the part of the lever be- 
tween the body and the cover of the réceptacle may lie," and none of the 
claims are infringed by a device In which neither of such éléments Is 
found. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, holding United States patent, No. 727,905, for an improve- 
ment in can openers, issued May 12, 1903, to Newcomb Cleveland, 
valid and infringed. 

James H. Grififin (J. R. Edson and H. C. Townsend, of counsel), 
for appellant. 
F. F. Crompton and William J. Dolan, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. As only a brief mémorandum was 
filed in the Circuit Court, which did not discuss either the patent 
or the défenses, it will be necessary to quote at some length from 
the spécifications. 

"This invention relates to devices for openlng réceptacles — such as boxes 
or cans contalning shoe-pollsh, stove-pollsh, baklng powder, and other ingréd- 
ients for which it is essential to provide a tlght closure. The cover part of 
thèse réceptacles Is usually made with a very tlght fit On the body port^pn, 
and often the contents of the réceptacle is of such a nature as to act someiy,hat 
as a glue between the body and lid or cover. In such cases a direct upward 
push ou the lid or its rlm has generally been found quite inadéquate to opett 
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the réceptacle. By my Invention I provide a posltlvely-operatlng lever-opener 
adapted to so co-operate with the box that the latter wUl act as the fulcrum- 
bearlng and at the same tlme hold the lever in operative position until thé 
I>ox Is opened — that Is, the mère closure of the box secures the lever thereto. 
In carrying out my Invention I make the fulcrum and résistance points of my 
lerer-opener bear one upon the body portion and one upon the cover of the récep- 
tacle, and preferably the lever Is partly enclosed In the réceptacle and partly 
projects therefrom, the outslde part or handle belng in a position for ready 
manipulation when it Is desired to open the réceptacle." 

Referring to the drawings which show varions forms, the patentée 
States that he does not limit hïmself to any specified form or device 
"beyond what is called for in the claims hereto appended." Figs. 3 
and 4 sufficiently disclose the device of the patent: Fig 2 showing 
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the lever-opener and Fig, 4 the réceptacle, with cover on and lev- 
er-opener inserted, at the moment when, by moving the handle, C, 
upward or downward, the opener is revolved on its fulcrum, thus 
lifting up the cover. After an extended description of the various 
figures, the spécification concludes: 

"From the foregoing It will be seen that my Improved lever-opener is of very 
îsimple construction, as It may be made of one pièce and without rivets or other 
spécial fulcrum-bearings. The lever is flrmly secured to the box by having a 
portion adapted to be clamped between the body and cover, and I do not limit 
inyself to any spécial manner of dolng thls nor to any particular relative 
position of the parts other than that the fulcrum and résistance points of the 
lever bearing agalnst two parts of a réceptacle and the lever is held in opera- 
tive position by the simple closlng of thèse two parts." 

The claims are: 

"1. The combination wltb a réceptacle and a cover fitting thereon, of a lever- 
opener copiprisiiig a portion lying within the réceptacle, a portion lying be- 
tween the réceptacle and its cover, and a handle portion extendlng beyond the 
other portions substantially parallél with the surface of the réceptacle. 

"2. The combination with a réceptacle and a cover fitting thereon, of a lever- 
opener comprising a portion lying between the réceptacle and its cover, a por- 
tion turned over the rlm of the réceptacle, another portion turned out under 
the rim of the cover, and a handle portion extendlng beyond the other portions 
substantially paràllel with the surface of the réceptacle In position for opéra- 
tion to opén the réceptacle. 

"3. The,jÇombination of a réceptacle comprising a body and a cover with a 
lever-openér partly inclosed and held between said body and cover when the 
réceptacle Is closed, said réceptacle being provided with an ofCset in which 
the part oî the lever between the body and cover of the réceptacle may lie, 
to permit of a tight closure of the réceptacle." 

It will be noted that the first and second claims both contain as 
an élément a handle portion extendlng beyond the other portions "sub- 
stantially parallél with the surface of the réceptacle." This quali- 
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fying phrase was inserted after two rejections by the Patent Office of 
the claims in which it appears. Its meaning is apparent upon inspec-' 
tion of the drawings. The handle, C (before it is raised or lowered), 
lies flat against the curved side of the réceptacle, curved as the ré- 
ceptacle is so that it does not project, but the entire package is left 
compact and convenient for packing or handling. In one variety of the 
forms used by the patentée, when manufacturing under bis patent, the 
handle, C, instead of curving to the side, ran straight down across the 
curved surface of the réceptacle to the bottom thereof; but it lay 
flat against the side of the réceptacle and might fairly be said to be 
substantially parallel to the surface. Since the patentée bas deliber- 
ately chosen to make this paraJlelism a feature of thèse two claims, 
it is not for the court to strike it out. The patent is a narrow one 
at best, and, while we do not express any opinion as to its validity, 
we are satisfied that the claims should not be broadened nor any es- 
pecial latitude be given in applying the doctrine of équivalents. 

The device of the défendant is substantially like the patentee's so 
far as the parts within the cover are concerned, and its lever action is 
the same, but the handle portion, C, is not substantially parallel with 
the surface of the réceptacle. As will be seen in the figure below it 

is tangential to such surface, so that in- 
stead of l3'ing flat, housed up against 
the box or the cover it projects boldly 
therefrom. Défendant argues that by 
thus positioning it an improvement is 
efl:'ected; that instead of scratching one's 
fingers and, perhaps, breaking one's nails 
in an efifort to move the lever handle, 
it is ahvays presented in a shape easy 
to grasp and that it may be turned (thus 
raising the cover) much more readily and 
efficiently. Whether this be an improve- 
ment or not need not be determined. 
Certainly the handle portion of defend- 
ant's lever-opener is not substantially 
parallel with the surface of the réceptacle and, therefore, is not with- 
in the first two claims of the patent. 

The third claim contains as an élément of the combination "an off- 
set in which the part of the lever between the body and the cover of 
the réceptacle may be, to permit of tight closure of the réceptacle." 
The spécification states : 

"Preferably 1 form an offset in the réceptacle as shown, for Instance, at b' 
In the cover b, in which the portion C2 lies." 

The draftsman bas neglected to affix the letter, b/ to any of the 
figures, but shading in one of the drawings (Fig. 1) and lines in a 
cross-section drawing (Fig. 3) indicate its présence. As thus depicted 
the offset is in the cover, which bulges out sufficiently to make a cham- 
ber or recess in which C2 may rest; but an inset in the réceptacle 
(as distinguished from the cover) would accomplish the same purpose 
and be a fair équivalent. In one or more of the exhibits such an off- 
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set is found in devices made under the patent. It is not disputed that 
as made the covered réceptacles of défendant do not hâve this offset 
or inset. Complainant, however, contends that since both box and 
cover are made of thin tin the continuai putting on and taking ofï 6f 
the cover — especially if this is done with box and cover in the same 
relative position — will soon produce an offset in which C3 may lie. 
We are of the opinion that a distortion of box or cover thus produced 
is not the "offset" of the claim, which is an essential part of the de- 
vice as put on the market; something which is done intentionally by 
the maker and not accidentally by the user, for the spécification says, 
"I form an offset," etc., which means that the offset is formed by the 
patentée himself. 

We do not find that the device of the défendant infringes any 
one of the three daims, and the decree is therefore reversed, with 
costs, and cause remitted to Circuit Court with instructions to dis- 
miss the bill with costs. 



O'BEIEN V. FOSTER HOSE SUPPORTER CO. 

(Circuit Court of Appeals, First Circuit. December 9, 1907.) 

No. 741. 

1. Patents— Anticipation and Infbingemknt— Abdominal Pad and Hose 
Supportée. 

Tlie Yôung patent, No. 638,540, for a comblned abdominal pad and hose 
supporter, waa not anticipated and discloses Invention; also held in- 
fringed. 

3. Same. 

In accordance wltli the praetice In this circuit, the décision of the 
Circuit Court of Appeals in Toung v. Wolfe, 130 Fed. 891, 65 C. O. A. 
199, foUowed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 153 Fed. 585. 

Frederick L. Emery (Charles S. Jones, on the brief), for appellant. 
J. J. Kennedy (M. B. Philipp, on the brief), for appellee. 

Before COlwT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTN'AM, Circuit Judge. This is an appeal from an interlocutory 
decree of the Circuit Court, directing an injunction and an accounting 
by reason of the infringement of the first daim of patent issued to Ella 
Foster Young on Decernber 5, 1899, No. 638,540, on an application 
filed on October 19, 1897. There are two daims in the patent, but the 
second one is not involved in this litigation. The spécification describes 
the invention as relating to efficient abdominal pads and hose support- 
ers, having for its object, not only to support the hose in an effident 
manner, but also to aid in producing a proper carriage of the body of 
the wearer, and maintaining the abdominal viscera in proper position. 
The claim in issue is as foUows : 
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"1. In a eombined abdominal pad and hose supporter, the aomblnatlon 
with a flat abdominal pad havlng a continuons intégral body with a smooth 
tinbroken bearihg or contact surface and of a slze about equal to tbat of 
the upper central portion of tlie hypogastrie région, of supports attached to 
said pad at its upper edge and hose-supportlng straps attached to the lower 
edge of said pad,' whereby in use strain is applled to said pad in substantlally 
verticle Unes and the pressure Is locallzed, substantlally as described." 

The gênerai facts are sufficiently stated in the opinion of the learned 
judge of the Circuit Court. The only substantial issue seems to be 
that of patentability ; and, in conclusion of its argument at bar, the 
appellant puts its position with référence to this as follows : 

"The single clalm in suit is absolutely TOld of patentable novelty in vlew 
of the prior patents to Banfleld, Fraser, and George, and also In view of the 
conceded earlier supporter referred to by both experts and mentioned in the 
Fraser and George patents." 

As to the gênerai topic of patentable invention, we refer to Young v. 
Wolfe, 130 Fed. 891, 65 C. C. A. 199, decided by the Circuit Court of 
Appeals for the Second Circuit on April 31, 1904. Apparently the 
case should hâve been entitled Wolfe v. Young, but this is of no consé- 
quence. This determined that each claim in the patent in suit covered 
what was invention. In accordance with our usual custom of yield- 
ing to décisions of the Circuit Courts of Appeals of other circuits, we 
perceive no reason why we should not follow this one. Therefore the 
only question left for our investigation is that of anticipation, and we 
open that only so far as it appears that alleged anticipations are shown 
to us which were not shown to the Circuit Court of Appeals in the 
Second Circuit. The George patent, referred to by the appellant, was 
especially considered in Young v. Wolfe ; but it does not appear that 
the Banfield or Fraser patents were shown in that litigation. The Ban- 
fleld, Fraser, and George patents alike were limited to stocking sup- 
porters, and the bearings in each case were on the bips. They corne 
within the rule, which has been reiterated again and again, that an al- 
leged infringer is far from maintaining anticipation by showing what 
more or less approximates the patented article, but which, nevertheless, 
requires to be readjusted so as to accomplish a new purpose before it 
can corne into the same field with it. 

The claim is also made, as explained by the learned judge of the Cir- 
cuit Court, that the Circuit Court of Appeals for the Second Circuit 
overruled itself by its décision in Parramore v. Siegel-Cooper Co., 143 
Fed. 516, 74 C. C. A. 386, with the concurrence therein of the Circuit 
Court of Appeals of the Seventh Circuit in Kleinert Rubber Co. v. 
Stein, 133 Fed. 238, 66 C. C. A. 282 ; but the learned judge of the 
Circuit Court was correct in not accepting this proposition. The later 
cases referred to did not involve the patent before us, so that the issue 
was not the same ; and, the questions in each case being mainly ques- 
tions of fact, it far from follows that one case overrules the other on 
account of apparently inconsistent expressions in dealing with détails. 
Having considered the respective décisions, we do not doubt that 
Young V. Wolfe still stands unàffected. 

On the question of inf ringement, we cannot hold that the Circuit Court 
was in error. The patent calls for a pull in a certain direction, which 
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direction is not mathematically vertical, but, by tlie terms of the daim, 
■only, substantially so. The appellant allèges that the pad of the patent 
in suit is rectangular ; but it is not so shown, nor is there any require- 
ment that it should be strictly so. He also claims that his pad is tri- 
angular ; but it is not so as shown in his drawings. It is in the f orm 
of a perpendicular section of a truncated cône. Each may more or 
less approximate a rectangular form without either of them becoming 
a proper parallelogram. Each of them gives the pad an up and down 
pull, which is ail that the claim in suit requires. 

The decree of the Circuit Court is affîrnied, and the appellee recovers 
its costs of appeal. 



DAVIS & ROESCH TEMPERATURE CONTROLI/ING CO. v. TAGLIABUB 

et al. 

(Circuit Court of Appeals, Second Circuit February 11, 1908.) ■ 

No. 98. 

1. Patents— AsSIGNMENTS—CONTKACTS-^CONSTBrCTION—"COMPlETED." 

Where an assignaient of certain patents included ail inventions of lil^e 
nature or simiiar thereto which might thereafter be completed, the 
Word "completed" was not used In the sensé of "conceived," but should 
be construed to mean the flnishing or perfection of somethlng already 
commenced other than the brlnging into existence of a new thing, and 
the assigner havlng testifled that it was only desired that he should as- 
sign the invention for which applications for patents had been filed 
and tbose he was working on at the time, the word "completed" could 
not be given a broader signification so as to include Inventions which had 
not been conceived at the tlme the assignment was executed. 

[Ed. Note.— For cases In point, see Cent. DIg. vol. 38, Patents, § 328. 

For other définitions, see Words and Phrases, vol. 2, pp. 13G6-1368.] 

2. SaME— BONA. FiDE PURCHASEE. 

Where a contract for the assignment of certain patents iucluded inven- 
tions of a simiiar nature which the patentée might thereafter complète, 
the assignée of a subséquent invention not conceived by the party at the 
time such contract was executed, though with actual knowledge of sucU 
previous assignments, was not chargeable with notice that the word "com- 
plète" was Intended to be given an extraordinary interprétation to include 
inventions not then conceived. 

3. Specific Performance— Contp.act—Cebtaintt. 

If a contract is so uûcertaln or ambiguous that It requires testimony of 
subséquent dealings to malse its meaning clear, it may not be specificaliy 
enforced in equity against a purehaser for value whether with or with- 
out notice of its provisions. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Spécifie Perform- 
ance, § 61.] 

Appeal front the Circuit Court of the United States for the Eastern 
District of New York. 

For opinions below, see 148 Fed. 705; 150 Fed. 373. 

L. B. Kennison and Jay Noble Emiey, for appellants. 
J. C. Chapin, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 
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NOYES, Circuit Judge. This is a suit in equity for the spécifie per- 
formance of a contract entered into on October 11, 1897, by the com- 
plainant and the défendant Roesch under which the complainant claims 
to be entitled to two inventions made by said défendant and assigned by 
him to the défendant Tagliabué. The contract f ollows : 

"Whereas, I, Alfred Roesch, of the clty of Brooklyn, county of Kings 
and State of New York, hâve Invented certain new and useful Improve- 
ments in air and fluld controlling and regulating devices, and hâve filed ap- 
plications for United States letters patent therefor, whIch applications were 
filed and nnmbered as foUows : 

"Sériai No. 618,160, filed January 6, 1897, for air controlling device; 

"Sériai No. 639,757, filed June 7, 1897, for automatic température regulator 
for water heaters; 

"Sériai No. 639,758, flled June 7, 1897, for automatic température regu- 
lator ; 

"Sériai No. 639,759, June 7, 1897, for air controlling valve mechanism ; 

"Sériai No. 639,760, flled June 7, 1897, for device for actuating fluid con- 
trolling valves by fluid pressure ; and 

"Whereas, the Davis & Roesch Température Controlling Company, a cor- 
poration organized under and pursuant to the laws of New Jersey, are 
désirons of acqulring the entire interest in said inventions and the letters 
patent to be obtained therefor: 

"Now, therefore, to ail whom it may concern be It known, that for and in 
considération of the sum of one dollar to me in hand paid, the receipt of 
which is hereby aeknowledged, I, the said Alfred Roesch, hâve sold, assigned 
and transferred, and by thèse présents do sell, assign and transfer unto the 
f=aid Davis & Roesch Temi)erature Controlling Company the full and exclusive 
right to the said inventions as fully set forth and described in said varions 
npplications flled and numbered as aforesaid, and any and ail inventions of 
like nature or slmilar thereto which I hâve already completed, or which may 
hereafter be completed by me. I do hereby authorize and request the Com- 
missioner of Patents to issue the letters patent granted upon the foregoing ap- 
plications to the said Davis & Roesch Température Controlling Company as 
assignée of my entire right, title and interest in and to the same and the 
inventions therein contained, for the sole use and behoof of the said Davis & 
Roesch Température Controlling Company and its légal représentatives. 

"In testimony whereof, I bave hereunto set my hand and afflxed my seal 
this llth day of October, 1897. Alfred Roesch. [Seal.]" 

The inventions which the complainant seeks to hâve transferred to it 
under its prayer for spécifie performance had not been conceived at 
the time of the exécution of said contract. The question of primary 
importance in the case, therefore, is whether such inventions are includ- 
ed within the phrase, "inventions of Hke nature * * * vi^hich may 
hereafter be completed by me." 

The word "complète" is generally defined to rhean: to finish; to 
perfect; to bring to a desired condition or end. It ordinarily signifies 
the full accomplishment of something already commenced rather than 
the bringing into existence of something new. Inventions conceived by 
Roesch at the time of the exécution of the contract and subsequently 
reduced to concrète form came precisely within the terms of the con- 
tract. But, as we hâve seen, this interprétation does not include the in- 
ventions in question. 

The complainant, however, claims that, under ail the circumstances, 
this word "completed" should be given a broader meaning— that it 
should be so interpreted as to embrace ail inventions of the nature 
stated which Roesch should make in the future. And this contention 
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is not without foundation. It wotlld certainly seem the parties must 
hâve intended that the corporation should receive ail that Roesch had 
previously assigned to the partnership, viz., ail future inventions aux- 
iliary to, or complementary of, the original inventions. Still Roesch 
testified that it was only desired that he should assign the inventions 
for which applications for patents had been filed and those he was work- 
ing on at the time, and the language of the assignment coïncides with 
this claim. It is difficult to understand why the word "completed" 
should hâve been used unless it were used advisedly. It would hâve 
been easy to use a term of broader signification. 

In view of the whole situation, therefore, and bearing in mind that 
this is not a bill tp reform an instrument, we are unable to hold, as 
against the défendant Tagliabue, a purchaser for value of the patents 
in question, that the verb "completed" should be given any other than 
its ordinary meaning. Assuming Tagliabue's actual knowledge of the 
assignment, he is not chargeable with notice that its language should 
receive an extraordinary interprétation. 

The language of the contract is not uncertain. Its meaning can be 
drawn from within the four corners of the instrument. No ambiguity 
is apparent. There seems to be no need of évidence of practical con- 
struction. And yet both sides hâve taken and presented a vast mass 
of testimony as to what the parties said, did, and wrote under the con- 
tract and with respect to it after it was executed. It is sufficient to say, 
regarding this testimony, that if the contract were so ambiguous and un- 
certain as to require testimony of subséquent dealings to make its 
meaning clear it would not be a contract which a court of equity would 
specifically enforce as against a purchaser for value with or without 
notice of its provisions. Uncertainty as to the meaning of a contract 
is fatal to a claim for its spécifie performance. 

The decree of the Circuit Court is reversed, with costs. 
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DODGE NEEDLE CO. T, JONES. 
(Circuit Court of Appeals, Thlrd Circuit Febraary 7, 1908.) 

No. 46. 

1. Patents— Infeingement—Knitting Machine Needle. 

The Currier patent, No. 743,152, for a knltting. macliine needle havlng 
a latch mounted in a slot on a pivot pin extendiug transversely through the 
needle, "the sald pivot pin and the slde walls of the body adjacent to the 
ends of the pin being compressed to form dépressions, the compressed ends 
of the pins coincidlng with the bottom of the sald dépressions," relates 
to an article characterlzed by its physical features, and not by the method 
of Its construction, and, as limited by the language of its claims and the. 
proceedlngs in the Patent Office, does not cover a structure havlng the pin 
riveted so as to form a head at the ends. 

2. SAME — CONBTBUCTION oï Claims— Abandonment. 

An appUcant for a patent, who, after another applicant has been ad- 
judged prlority of Invention as to certain of hls claims in Interférence 
proceedlngs, canceled such claims, did not acquire any rlght in the sub- 
ject-matter thereof by subsequently defeatlng the issuance of a patent to 
the other applicant on the ground of prior public use, but the same be- 
came abandoned to the public. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 38, Patents, I 107. 

Abandonment of invention, see note to Hayes-Young TIe Plate Co. v. 
St. Louis Transit Co., 70 C. 0. A. 6.] 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

For opinion below, see 153 Fed. 186. 

Nathan Heard and H. T. Fenton, for appellant. 
Francis T. Chambers, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the Cir- 
cuit Court for the Eastern District of Pennsylvania, dismissing the 
bill of the complainant appellant, charging inf ringement against the de- 
fendant appellee of a certain patent, No. 743,152, granted November 

3. 1903, to the Dodge Needle Company as assignée of one Arthur Cur- 
rier, for an improvement in knitting machine needles. The following 
extracts from the spécifications of the letters patent set forth the prior 
art as recognized by the applicant, and the character and structure of 
the needle devised by him for the purpose of overcoming the defects 
of the needles in the prior art, as described and differentiated there- 
f rom : 

"Needles for knltting-machines are commonly made by provldlng the body 
of the needle with a slot in which the end of the latch Is pivoted, a pivot pin 
being passed through the body of the needle and the latch for this purpose and 
being headed over at Its ends to retain it In place. One objection to this con- 
struction is that It is very difHcult to spread or head over the end of the 
pivot pin, so as not to leave a slight bur or roughness whlch will catch on the 
flber of the yarn and injure the same. Various expédients bave been resorted 
to to cure this objection, one of them being to insert the pivot pin Into a 
drllled hole in the body of the needle, sald pivot pin passing through the usual 
eye in the end of the latch and being shorter than the wldth of the body of the 
needle, vehereby the ends of pivot pin are below the surrounding surface of the 
side walls of the needle. To hold the pivot pin in place, the body of the 
needle was swaged or upset, so that portions thereof were dlsplaced to par- 
tially dose the driUed hole thereln, the displaced métal overlapping the ends 
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o( the pivot pin and operating to retain it in piace. Thiis manner of secur- 
Ing the pivot pin in place, liowever, lias not been entirely successfui, because 
it ts extremely difflcult to locate a pivot pin centrally in the needle body, so 
that Its opposite ends are supported unlformly in the body of the needle, as 19 
necessary to maice a perfect needle. Moreover, difficulty bas been experienced 
in makiug the countersinks in the opposite sides of the needle of uniform 
depth, this difficulty arlsing from the fact that the walls of the needle are 
very thin and the pivot pin is apt to hâve its ends extended unequally into 
the body of the needle. It bas also been proposed to seeure the pivot pin in 
place by flrst making a comparatively deep countersink in the slde walls of the 
needle and heading over the ends of the pivot pin into said countersink in 
sueh a way that the edges of the heads on the pivot pin are below the sur- 
rounding surface of the Slde walls of the needle. This fonn of needle, how- 
ever, Is objectionable, because the making of the comparatively large counter- 
sinks In the slde walls thereof materially weakens the needle at the very 
point where the most strain cornes thereon and where the needle needs to be 
the strongest. Moreover, expérience bas demonstrated that even though when 
the needle is flrst made aecording to this method, the head of the pivot pin is 
carried below the side walls of the needle; yet after the needle has been in 
use some time the pivot invariably works loose and the thin edges of the heads 
of the pin will project above the surrounding surface of the slde walls of the 
needle, thus forming a bur or roughness which will catch the flber of the yarn. 
Still another way in which needles hâve been construeted is to provide the 
slde walls of the needles wlth the usual countersinks into which the ends of 
the pivot pins are headed or spread, as usual. The headed ends of the pivot 
pins and a portion of the surrounding side walls of the needles hâve then been 
dressed off by a revolving tool to form countersinks, so that the ends of the 
pivot pins are carried below the surface of the side walls of the needle. It 
has been found In practice, however, that a revolving tool will leave a rough 
edge surrounding the countersink, and sueh rough edge is sufflcient to catch 
and pull the fine flbers of délicate yarns, thereby unfltting a needle con- 
strueted as above described for many classes of worlî. Another disadvan- 
tage in this form of needle is that in forming the countersinks by dressing off 
or removing the portion of the needle body the said body Is thereby weakened. 

"It is the object of my invention to provide a novel form of knitting machine 
needle which will do away wlth ail of the disadvautages above named and 
which at the same time will be so construeted that there is no bur or other 
roughness which can engage and pull the fiber of the yarn. Accordingly I 
provide my needle body and latch wlth the usual drilled hole, in which the 
usual pivot pin of sultable length is inserted, and after the pivot pin has 
been put In place it is shortened either by cutting or grlnding off or hammer- 
ing down the ends of the pin until it is of a length substantially egual to the 
width of the needle body, the ends of the pivot pin coming substantially flush 
wlth the body. Thereafter the needle is placed between suitable dies or 
punches, the actlng faces of which are convex in shape and are of slightly 
gréa ter area than the area presented at the ends of the pivot pin, and thèse 
punches meet the outer sides of the needle, cover the ends of the pivot pin, 
and shorten or swell the pivot pin In the body of the needle and in the hole 
in the latch thereof, the hole in the latch being enough larger than the upset 
pivot pin to leave the latch free to turn on the pivot pin. This opération of 
the punches compresses the material of the needle body to forni a dépression 
in eaeh side of the needle and at the same time shortens or compresses the 
ends of the pivot pin and carries the said ends below the surface of the sur- 
rounding side walls of the needle, the ends of the pivot pin constltuting and 
lyîng substantially flush wlth or a iittle below the bottoms of the dépressions. 

"The opération of shortening the pivot pin in the body of the needle opérâtes 
to swell the same to thereby completely fiU the hole in the body of the needle. 
whereby the pivot pin is firmly held in place and at the same time the ends of 
the pivot are carried below the surrounding side walls of the needle, a feature 
which expérience has proved is necessary in this elass of devices. Moreover, 
by forming the dépressions by compression instead of by removing a part 
of the métal to form usual countersinks it wlllibe seen that the full original 
strength of the needle body is preserved atthe point where the said tK)dy is 
• tvcakest and is subjêcted to the inost strain."" 
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The daims of the patent are as foUows : 

"1. A knitting machine needle comprlslng a body havlng a latch mouated 
on a pivot pin, the said pivot pin and the slde walls of the body adjacent the 
ends of the pin being compressed to form dépressions, the compressed ends 
of the pins coincidlng with the bottom of the sald dépressions. 

"2. A Jinitting machine needle comprising a body, a latch and a pivot pin In 
said body npon which said latch is loosely mounted, the side vralls of the body 
adjacent the ends of the pins belng comprpssed to form dépressions, the ends 
of the pins being flush with and formlng a portion of the bottoms of the sald 
dépressions. 

"3. A knitting machine needle comprising a body, a latch, and a pivot pin 
in said body npon which said latch Is loosely mounted, the outer side walls 
of sald body havlng that portion whleh surrounds and is concentrlc with the 
ends of the pivot pin compressed to form dépressions, the pivot pin also be- 
ing compressed longltudinally thereof and the ends of said pin when com- 
pressed being flush with and formlng a portion of the bottom of the depres- 
fiions." 

The foUowing are the drawings accompanying the patent: 
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The défenses set up in the answer are: (1) Noninfringement ; (2) 
anticipation; (3) lack of patentable novelty; (4) abandonment ; and 
(5j public use and sale for more than two years before the applica- 
tion for the patent in suit was filed. 

It is apparent, f rom reading the claims and spécifications, that the 
patent relates to a structure characterized by its physical features, and 
not by the method of its construction. Thèse physical features at- 
tach themselves to so small a part of the article or structure in ques- 
tion, and are, in conséquence, so minute as to be incapable of récog- 
nition by thé nàked eye, and are measured by the hundredth, or even 
thousandth, part of an inch, and though the microscope and micro- 
photography may be resorted to for illustration, within. certain limits, 
the imagination must still be called upon to follow the changes that are 
sug^ésted by the application of known laws of matter under the condi- 
tions described. Thèse conditions are not referred to as depreciating 
the value of the patent, but only by way of caution, lest we exaggerate 
certain features of physical structure by the lines of the merely conven- 
tional drawings of the patent, or of the exhibits in the case. It can 
be readily understood, from the spécifications of the patent and from 
the testimony in the case, how difficult, as well as important, it was to 
so mount the latch in the slot of the needle, as that the ends of the 
minute pivot pin, with their bearings in the necessarily very thin sides 
of the needle, should not so protrude as to catch, with their roughened 
or upset heads, the fiber of the yams with which the swiftly moving 
needles are constantly being engaged and disengaged. 

As referred to in the spécifications, the prior art sought to overcome 
this difficulty in several ways: (1) By making the pivot pin, which 
passed through the eye of the latch into the sides of the slot, shorter 
than the width of the needle, Whereby the ends of the pivot pin were 
below the surrounding surface of the side walls of the needle. The 
body of the needle was then swaged, or upset, so that portions thereof 
were displaced to partially close the drilled hole therein, the displaced 
métal overlapping the ends of the pivot pin and operating to retain it 
in place. (2) Another way cited to secure the pivot pin in place, was 
to make comparatively deep countersinks in the side walls of the 
needle, and to head over the ends of the pivot pin into the counter- 
sinks, so that the edges of the heads of the pivot pin are below the sur- 
rounding surface of the side walls of the needle. (3) The other way 
referred to, was to provide the side walls with the usual countersinks, 
into which the ends of the pivot pins are headed or spread, as usual. 
The headed ends and a portion of the surrounding side walls were then 
dressed oflf by a revolving tool. The objection stated in the spécifica- 
tions to this latter method, is, that a revolving tool will leave a rough 
edge surrounding the countersink, sufficient to catch and pull the fine 
fibers of the yarn. It is also objected that, like the immediately preced- 
ing method, the body of the needle is weakened by removing a por- 
tion thereof to make the countersinks. 

In ail thèse needles referred to as in the prior art, the ends of the 
latch pivot were secured in their bearings in the sides of the needle, 
by being headed or upset, whether on the surface of the sides of the 
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needle or at the bottom of a countersink f ormed thereîn. This head- 
ing or upsetting was necessarily produced by the force of tools, or of 
pressure applied longtitudinally to the pin, and effected a union to some 
extent between the end of the pin and the hole in which it was placed. 
The original method described in the spécifications, of heading or rivet- 
ing the heads of the pins on the surface of the sides of the needle, 
doubtless made a secure and strong emplacement of the pin, but the 
tendency of the bur and roughened heads on the surface of the needle, 
to catch the fibers of the yarn, made the difficulty to be overcome. The 
making of countersinks in the thin sides of the slot of the needle, by 
cutting away the material, by a revolving tool or other means, obvi- 
ously weakened the structure at that point where strength was espe- 
cially necessary. As a countersink or dépression of some kind in the 
sides of the needle surrounding the pin holes, was absolutely neces- 
sary, in order to keep the heads of the pin away from the path of the 
yarn fibers, the contention of the appellant is, that it was the happy 
thought of the patent in suit, that, by longitudinal compression applied 
to the ends of the pin by opposing dies, the acting faces of which are 
convex in shape and of slightly greater area than that presented at 
the ends of the pivot pin, so as to cover an annular portion of the needle 
sides adjacent to and concentric with the pin heads, not only would 
the pin itself be shortened and thereby swollen in the holes in the sides 
of the needle, thus making it secure in its bearings, but, at the same 
time, and by the same opération, a dépression on the sides of the 
needle would be formed by the compacting pressure of the die. A 
needle is thus produced with a countersink, the formation of which 
has not weakened the needle by cutting away any portion of the métal 
composing it, and the ends of the pin are tightened in their bearing 
holes without upsetting or heading. On the contrary, the heads form 
the bottom of the dépressions, the center of the ends being slightly 
more depressed than their circumferential edges. A needle thus con- 
structed, without initial countersinks and heads spread to fill them, 
but only with dépressions made by pressure in the manner described, 
présents the désirable physical features of the withdrawal of the heads 
of the alleged pin from the path of the yarn fiber, without weakening 
the walls of the slot, and the tightening of the pin in the holes in the 
side walls without heading or spreading the ends of the pin at the bot- 
tom of the dépression, thus avoiding the bur or roughness that often- 
attaches to such a heading. 

Appellant contends that the needle thus produced présents the iden- 
tifying physical characteristics of a dépression in the sides of the needle 
adjacent to the pin hole, longitudinal compression or shortening of the 
pin, which serves to tighten the same in its bearings in the sides of the 
pin, and compression of the métal of the said sides adjacent to said 
pin, by which the pin is further tightened in its bearings and the métal 
around said pin made denser and stronger, instead of being weakened 
by the removal of métal to make countersinks. This, he says, is the 
claim for an article or product of invention identified without the aid 
of the method by which it was produced. Without pausing to consider 
what force there may be in the criticism that, after ail, the pin is made 
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that way ; that is, the way described in the spécifications, and therefore 
can only be thus identified, we proceed to consider the alleged infring- 
ing needle of the défendant. 

After a carefui examination o£ the record, vve accept as a correct 
description of the defendant's needle, that given by defendant's expert, 
at page 437 of the record, , in connection with his exhibit drawing, at 
page 604: 

"The neeaie blank before slotting bas countersinks made in Its sides as 
shown In B B' in Fig. 1 of the drawing which I now submit. After thèse 
countersinks are constructed, the body A of the needle body has the slot A 
made In the middie thereof, leaving two sides Ai and Ai, the hole D is then 
pierced through the side bars of the needle Ai Ai, thèse two stages of con- 
struction belng shown in FIgs. 2 and 3. Fig. 4 shows the latch F and pivot 
pin E inserted in the needle. Fig. 5 shows the ends of the pivot pin 
B riveted down to flU the conntersinlîs B with some surplus material Es 
raised above the surface of the side bars of the needle. Fig. 6 shows 
this surplus material Es removed irom the head of the pivot pin, which 
is now flush with the side bars of the nbedle. Fig. 7 shows the pivot pin 
Compressed ; the imprints of the compressing die are shown at H, the 
heads of the pivot pin E2 being driven into the body of the side bars of 
the needia Below the head of the pivot pin E2 is shown a portion of the 
pivot pin of Its original diameter, while the expanded center of the pivot 
pin filling the hole in the lateh of the needle Is shown at E». I hâve no- 
ticed in my examination of thèse pivot pins that the expanded central por- 
tion thereof; shown at B' usually begins somewhat within the body of the 
side bars of the needle, and that the Inner ends of the holes in the side bars Ai 
are usually somewhat expanded around thelr orifice by the swelling of the pin, 
and some of the métal of the side bars is carried a little above the Inher 
surface of the side bars, as shown at G. The efCect of the compression upon 
the heads is usually to transform the counterslnk from a straight-sidfd coue, 
ils shown at B, Fig. (3, to a slightly convex or bulging shape, as shown at 
E*, Fig. 7. The side view of the pivot of the flnished needle Is shown at 
Fig. 8." 

That there are certain différences between the physical features of 
the needle thus described and that of the patent in suit, we think must 
be apparent from the reading of this description. Thèse differentia- 
tions are, chiefly, large countersinks (whether made by compression or 
cutting away is net important), and the filling of thèse countersinks by 
the upsetting or heading of the ends of the pin. We think aiso it must 
be apparent that the heading or riveting of the pins, by which the 
countersinks are almost filled, was donc prior to the compression ap- 
plied to the heads of the pin and the surrounding métal of the sides 
of the needle and countersinks. Whether it is apparent, as a physical 
feature of the needle, that, after the riveting of the head there was this 
compression longitudinally of the pin and transversely of a portion 
of the métal in the sides of the needle, we do not know. We do know 
that the ends of the pin are held with measurable security in the walls 
of the socket, and that the central portion of the pin in the socket is 
expanded. To what extent this tightening of the ends of the pin in 
the hole and expansion of its centital portion was due to the longitu- 
diflal compression of the pin and of the métal circumjacent to the holes. 
Or to what extent it was due to the previous heading or riveting of 
the pin, we dd not know. There was évidence which we think was 
sufficient to show that the heading or riveting of the pin in the counter- 
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sink would of itself serve to tighten and secure the ends of the pin in 
the side walls of the slot. 

If the three claims of the patent in suit are to be held to cover nee- 
dles with pins that are headed, as well as those which are headless, then, 
aside from the prier art and from other évidence in the case, the de- 
fendant's needle is covered by thèse claims. Though much may be 
said for the argument made by the learned counsel for the appellee, 
that it is inevitably deducible from the patent in suit, that the patented 
structure is limited to the présence therein of a headless or substan- 
tially headless pivot pin, we prefer to deal with those limitations which 
we think the proceedings in the Patent Office and the prior art placed 
upon the claims of the patent. 

The letters patent in suit note an application filed August 26, 1901. 
The last paragraph but one of the spécification states that "this ap- 
plication is a continuation of and has been filed to take the place of my 
former application, filed November 8, 1899," and it appears, by référ- 
ence to the file wrapper in the Patent Office, that this was allowed. 
If this is to be so considered, the proceedings in the Patent Office, 
under the original application of November, 1899, and the statements 
of the applicant in regard to the subject-matter of his claimed inven- 
tion, become technically pertinent in the présent case. We say "tech- 
nically pertinent," because, whether the application under which the 
patent in suit was granted be called a formai continuation, or not, of 
the original application for a patent with référence to the same sub- 
ject-matter, the admissions and statements of the applicant in the form- 
er case are not irrelevant to the issues now under considération, and 
we are not to be asked to close our eyes to evidential facts upon a 
ground so slight as the one suggested. 

The claims ' filed with the original application were four in num-- 
ber, three relating to the needle as a structure and one for the process 
of making it. The Patent Office refused to allow the process claim 
to be joined with the product claims, and the process claim No. 4 was 
therefore withdrawn. There is substantial similarity between the draw- 
ings submitted with this original application and the first four draw- 
ings of the patent in suit. The product claims were afterwards reject- 
ed, on the German patent to Mittlacher. This rejection brought about 
a correspondence between the Patent Office and applicant's counsel, 
and in a letter dated October 1, 1900, the latter, after proposing varions 
amendments, among other things states, with regard to the Mittlacher 
patent: 

"In this construction it wlU be apparent that when the rivet is pressed 
endways to shorten the same, that the ends of the rivets wlll spread out over 
the bottom of the couuterslrlli, so that the resiilt will not be a needle with the 
ends of the rivet 'flush with the bottoms of the countersinks,' as claimed in 
claim 1, or the extremlties of the rivet 'coinciding with the bottoms of the 
conntersinks,' as specified In claim 2, or 'the bottoms of the countersinks 
and the ends of the rivets occupying a position in substantially the same 
plane,' as specifled in claims 3 and 4. Instead, the rivet will be headed over 
upon the bottoms of the countersinks, so that the ends of the rivets and the 
bottoms of the countersinks will be in différent planes which are the distance 
apart equal to the thickness of the head of the rivet." 
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And later, with référence to the pivot pin and the sîdes of the needle 
circumjacent to the hole, he says: 

"Xhe métal of one does not crawl over or overlap the métal of the other, 
as is the case in both the methods shown in the German patent." 

Again, in another letter to the Patent Office, dated January 26, 1901. 
and cited by counsel for appellee, the applicant says: 

"If the honorable examiner wlU klndly examine the last paragraph of page 
4 and the latter part of page 6, together with Figure 7 of the drawings, he 
will see that in the knitting machine needle In this application, there are no 
heads in the ends of the pivot pin. That Is, that portion of the ends of the 
pivot pin whlch is conflned in the side walls of the needle body, Is of substan- 
tially uniform size, and the end of the pivot pin forms the central portion 
of the bottom of the coimtersinli." 

Further on, he says : 

"The pivot pin, therefore, of Huke diflfers from the pivot pin of Mr. Cur- 
rler's application. In that Its ends, which are conflned in the side walls of 
the needle body, are not of substantially uniform size, but are instead, formed 
with heads or enlarged portions which flll the countersinks as In Figure 2. 
The spécification of Mr. Currier especially states that the ends of the pivot 
pins are not upset in such a way as to make heads to stand in the counter- 
sinks." 

Thèse careful differentiations of what the applicant claimed as his in- 
vention from the needles of the prior art, applies with great exactness 
to the needle described and claimed in the patent in suit, exclusive, per- 
haps, of the second modification stated in the spécifications. The cor- 
respondence in which thèse differentiations were made, resulted in the 
filing of four amended claims, the first three of which are identical, 
word for word, with the three claims of the patent in suit, except that 
the word "countersinks" is used, in place of the word "dépressions," 
as used in the claims of the patent in suit. AU four of the claims were, 
on June 1, 1901, declared objectionable by the examiner, on the ground 
that the "needle as an article of manufacture does not appear to be dis- 
tinguished, at least in a patentable sensé, from that shown in the pat- 
ent to Huke et al. If there be anything patentable, it is in applicant's 
method of forming his needle, which could not be claimed in this ap- 
plication." What occurred between this action of the examiner and 
August 26, 1901, when a new application was filed, with spécifications 
the same as appear in the patent now before us, and with five claims, 
the first three being the same as those now in the patent in suit and the 
fourth and fifth covering pivot pins having heads which fill the counter- 
sinks in the side walls of the needle, does not appear in the record. 

It seems inexplicable, after the limitations above referred to, put by 
the applicant upon his amended claims in the proceedings connected 
with the original application and the rej action of those claims by the 
examiner, as above referred to, that he should, in this new application, 
in continuation of the old, put back those three claims, which he had 
so carefuUy limited and differentiated from needles having pins with 
headed or upset ends fiUing or partially fiUing the countersinks sur- 
rounding the holes, with the addition of two claims which covered the 
very needles from which he had so carefully differentiated his own in- 
vention. This cannot be explained on the theory that the first three 
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claims are to be considered as generic, and the fourth and fifth for a 
species of the genus, because the appHcant, in the correspondence re- 
ferred to, has defined the invention covered by thèse three claims as 
needles with headless pins alone, and the headless feature, as much as 
any other, inheres in the generic character of tlie invention covered by 
the claims. But so it is, and upon this renewed application an inter- 
férence was granted to one Beckert, of Chemnitz, Germany, the manu- 
facturer of the defendant's needles, and v/hose agent for selling the 
same the défendant is. Beckert's application for a patent was filed 
August 4, 1900, prior to Currier's renewed application, and his claims 
were substantially identical with its five claims. Currier, however, 
swore that he conceived the invention embodied in the first three claims 
— that is, of the headless pin construction — in 1897, but as to the in- 
vention expressed in daim 4 (which with claim 5 refers to small coun- 
tersinks and conical countersinks, into which the heads of the pivot 
pins are upset or riveted, filling or partially fîlling the same), he says 
he did not conceive the same until January 26, 1901, Beckert could 
not carry his invention, as embodied in Currier's first three clairhs, 
back of 1900, but he clearly anticipated the invention embodied in 
claims 4 and 5 of the Currier application. The adjudication of the 
Patent Office, therefore, in regard to the fourth (and fifth) claim was 
in Beckert's fayor, and in regard to the first three claims, was in favor 
of Currier. Afterwards, the fourth and fifth claims were withdrawn 
by Currier and the patent issued for the first three claims, which are 
the claims hère under considération. 

In addition to the difïerentiations made in the correspondence above 
alluded to, we hère hâve the applicant for the patent in suit, in his state- 
ment in the interférence proceedings, plainly distinguishing, not mere- 
ly specifically but generically, between the invention covered by the 
first three claims of his application, being the claims now of the patent 
in suit, and that covered by the fourth (and fifth), thus necessarily con- 
fining the three claims of the patent in suit to needles characterized by 
headless pivot pins. The very able counsel for the appellant seeks to 
avoid this conclusion, by the argument that, inasmuch as the three 
claims do not, in terms, refer to either headed or headless pivot pins, 
the invention of the patent in suit does not consist, nor is it dépendent 
upon whether the opposite terminal ends of the pivot pins are headed, 
or whether they are headless ; that either is a mère incident to the es- 
sential characteristic of the thing described and claimed ; that either is 
simply a species of the genus, and it is the latter which constitutes the 
invention made and the invention claimed ; and that the applicant's dis- 
claimer in the interférence proceedings was merely with référence to 
the species, and not to the generic form exemplified by the headless 
structure. 

, The fallacy of this argument lies in a misconception of the facts 
upon which it rests. The difïerentiations made in the correspondence 
with the Patent Office above referred to, in regard to the stated référ- 
ences, is inconsistent with the distinction hère attempted between "ge- 
nus" and "species." The éléments which constitute the invention are 
certain characteristic physical features. It is a combination, in which 
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cach feature is an essential part. As said by the learned j'udge of the 
court below, "the use of compressing dies to force in the heads and 
surrounding surfaces to form dépressions, which is the only distinc- 
tion asserted," is in no respect new. 

It is also to be noted, that the interférence proceedings between 
Beckert and Currier left Beckert, on the ground of priority of inven- 
tion, with full title to the pin described in claim 4 (and 5) of Currier's 
last application. This resuit was not questionedy or in any way criti- 
cised by Currier. Beckert was left, therefore, with the unquestioned 
right, not only to use headless pivot pins, fiUing or pàrtially fiUing the 
countersinks, in conjunction with some other form of needle than one 
having the pins longitudinally compressed simultaneously with a por- 
tion of the needle side circumjacent thereto, but in conjunction with 
that exact form as described in daim 4 of his own application, and in 
claims 4 and 5 proposed in the last application for the patent in suit, 
and afterwards withdrawn. 

The history of the case, as above recited, makes the headless pins, 
compressed in the manner described, simultaneously with a portion of 
the circumjacent surface of the needle sides, the generic invention of 
the patent in suit, and the defendant's needle, with its headed pins up- 
set so as to fill or pàrtially fill the countersinks circumjacent to the 
holes, is not covered by the claims thus limited and defined. Little 
need be added to what has been said by the learned jûdge of the court 
below as to the effect of the public use proceedings upon the issue hère 
involved. After the finding by the Patent Office, that Beckert was en- 
titled to priority of invention, as to the needle structure covered by the 
fourth (and fîfth) claim of Currier's application, and this, upon the ex- 
press statement by Currier that he had not conceived of the needle hav- 
ing headed pivot pins until January 26, 1901, public use proceedings 
were brought about by Currier and the appellants, as to needles with 
thèse same headed pins, and protesting against the granting of a patent 
to Beckert therefor. The protest concludes as foUows: 

"Ttie ground of this protest is, that knittlng machine needles, containing 
the invention described in the fourth claim of Becliert's application, hâve been 
in public use and on sale In the TJnited States for more than two years 
prlor to the flling of the above-entitled application of Beckert, and that this 
publie use and sale has been notorious and extensive." 

The ground of this protest was sustained by the Commissioner, and 
the patent refused to Beckert. Appellants, however, can take nothing 
by this finding. Whatever view we take as to the question, whether 
or not the application of August, 1901, was a continuation of the orig- 
inal application of November, 1899, it seems clear that, after the with- 
drawal of claims 4 and 5 of the new application, the invention cov- 
ered thereby was abandoned, and needles with headed pins, as described 
therein, became public property, and cannot now be monopolized by the 
appellants. But it is also clear that, though the application of August, 
1901, may be a continuation of the original application of November, 
1899, so'far as the first three claims filed with this later application 
are concerned, it is aii independent and new application, as regards the 
fourth ànd fiîth claims thereof. The public use, therefore, carried back 
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more than two years prior to Beckert's application of Augiist 4, 1900, 
antedates the new application of Currier, of August, 1901, for a still 
longer period, and prevents, not only Beckert's fourth claim, but the 
claims of the patent in suit, from covering needles with headed pins. 
The decree of the court below is hereby affirmed. 



H. F. BRAMMEE MFG. CO, v. WITTE HARDWARE CO. et al. 
(Circuit Court of Appeals, Elghth Circuit March 17, 1908.) 

No. 2,665. 

1. Patents— INFBINGEMENT. 

Plagman's patent. No. 608,220, August 2, 1898, for an Improvement in 
mechanical movements, eSpecially for use In washlng machines, is not 
Infrlnged by a machine eonstrueted In accordance with the speclflcatlon of 
patent No. 740,868, October 6, 1903, to Johnson. 

A slldable cylinder is an essential mechanical élément of each of the 
combinatloBs clalmed by Plagman, and it is absent from the machine of 
ttie défendants. 

2. Samk— Absence of One Exement or Combination Avoids Infringement. 

The absence from an alleged Infrlnging devlce of a single essential me- 
chanical élément of a patente! combination is fatal to a clalm of infringe- 
ment. 
[Ed. Note.— For cases In point, see Cent. Dig. vol. 88, Patents, § 887.] 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Eastem 
District of Missouri. 

Taylor E. Brown (C. Clarence Poole, on the bri^f), for appellant 
Arthur C. Denison (Taggart & Wilson, on the brief), for appellees. 

Before SANBORN and ADAMS, Circuit Judgfes, and PHILIPS, 
District Judge. 

SANBORN, Circuit Judge. This is a suit for infringement of let- 
ters patent, No. 608,320, issued to Plagman August 2, 1898, for an 
improvement in mechanical movements, eSpecially for use in washing 
machines. The défendants' machine is sufficiently described in letters 
patent. No. 740,868, to Johnson, October 6, 1903. The purpose of the 
improvements claimed in each of thèse patents was to facilitate me- 
chanical movements for the translation of the continuons rotary motion 
of a horizontal shaft in the same direction into the 'reciprocating mo- 
tion of a vertical shaft in opposite directions. The state of the art 
when Plagman made his invention has been sufficiently portrayed for 
the purposes of this case in the opinions of this court in Brammer v. 
Schroeder, 106 Fed. 918, 46 C C. A. 41, and International Mfg. Co. 
v. H. F. Brammer Mfg. Co., 138 Fed. 396, 71 C. C. A. 633, and it 
would be a futile discussion to review it hère again. It is enough to 
say that while we held in the latter case that Plagman's spécification 
disclosed for the first time in the art a new construction comprising a 
driving shaft, a driving pinion, a driven shaft, and a slidable cylinder 
having cogs or teeth engaged by the driving gear in combination with 
stationary or stop-guides, and movable arms connected with the cyl- 
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inder and adapted to engage the cams, and that he was entitled to a 
libéral application of the doctrine of mechaniçal équivalents, yet the 
State of the art was such that his invention was by no means a pioneer 
therein. It consisted simpily in an improvement in the arrangement 
of the stop-guides so that they should be stationary and of the teeth 
and movable arms upon the cylinder, so that the former should engage 
with the pinion and the latter with the stOp-guides more simply aftd 
effectively. The validity of Plagman's patent is challenged by the 
défendants, but in view of the proof upon the issue of infringement 
it is unnecessary to consider that question in this case, and it is hère 
disraissed. 

The claims of the patent in suit read in this way : 

"1. A shaft which revolves continuously In one direction, and is provided 
upon its inner end with a gear or pinion, combined with a vertlcally-movlng 
cylinder provided with pins or projections between Its ends, and whlch pins 
or projections mesh with the teeth of the pinion or gear, a vertical shaft upon 
which the cylinder is splined, and stop-guides with which two of the teeth 
upon the cylinder engage, substantially as shown. 

"2. A sultable frame, a horizontal driving shaft journaled therein, pro- 
vided with a pinion or gear at its inner end, a vertical shaft provided with 
a sultable device at its lower end, and a cylinder havlng a rising and falllng 
movement upon its upper portion, and which cylinder is provided with teeth 
of unequal lengths, combined with suitable stop-guides with whlch the long 
teeth upon the cylinder engage, and whlch cylinder haa a vertical rotary re- 
ciprocatlng motion with the vertical shaft, substantially as described. 

"3. A mechaniçal movement composed of a sultable framework, two Shafts 
placed at right angles to each other, the driving shaft being provided with 
a gear or pinion upon its inner end, and a vertically movlng cylinder splined 
upon the vertical shaft, and which cylinder is provided with teeth or projec- 
tions of unequal length, combined with a stop-guide, havlng two curved sur- 
faces whlch extend In opposite directions, and with which curved surfaces the 
pins upon the cylinder engage, the cylinder being ralsed and lowered and 
made to reverse its rotary movement by the teeth of the pinion catchlng under 
the pins or projections upon the cylinder, whlle flrst ralslng the cylinder and 
then lowering it, substantially as set forth." 

In opération Plagman's vertical or dasher shaft has no vertical mo- 
tion, and its reciprocal motion is communicated to it by the teeth-bear- 
ing cylinder which is splined upon it so that it slides on it vertically, 
but not horizontally. The défendants' machine has no slidable cyl- 
inder, its actuating teeth are attached directly to the vertical shaft 
which is thereby caused to rise and fall with each reciprocatory motion. 
The importance which Plagman attached to this cylinder is disclosed 
by the foUowing excerpts from his spécification: 

"It [the invention] consists of a vertical shaft which has a rotary redpro- 
cating motion, a cylinder which Is splined upon the shaft and has a vertical 
movement thereon, etc. . • * • This shaft is grooved, as shown at O In 
Fig. 1 upon one or more sldes so as to receive spllnes P formed Inslde of the 
cylinder F which Is plaoed thereon, and which has a vertical play upon the 
shaft whlle the operatlng shaft Is in motion. * • • Whlle the driving 
shaft is in motion, the cylinder alternately rises and falls upon its vertical 
shaft and Is caused to rotate, flrst in one direction and then In the other, by 
the meshlng of the teeth of the gear or pinion with the pins or projections up- 
on the cylinder." 

This sliding cylinder splined to the vertical shaft is specified and 
claimed in combination with other mechaniçal éléments in each of the 
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daims of the patent. Conceding, without discussion, that the défend- 
ants' machine embodies the mechanical équivalent of every other élé- 
ment claimed in the Plagman patent, how can it be said to infringe 
àis combination in the absence of the slidable cylinder? 

It is true that one may not escape infringement by consolidating twa 
mechanical éléments or parts of a patented machine or combination 
iinto one, or by separating one into many, if after the change the united 
part, or the separated parts, perform the same function as before by 
substântially the same mode of opération. Bundy Mfg. Co. v. Détroit 
Times-Register Co., 94 Fed. 524, 538, 36 C. C. A. 375, 389; Mabie v. 
Haskell, Fed. Cas. No. 8,653; White v. Walbridge (C. C.) 46 Fed. 
526. But the function of Plagman's combination was the production 
of reciprocal without any vertical motion of the vertical shaft by 
means of the sliding cylinder and the other éléments he claimed. The 
défendants' machine does not perform this function by the same mode 
of opération. It produces reciprocatory and vertical motion of the 
vertical shaft without the cylinder by the application of the teeth or 
arms direçtly to the vertical shaft. If the combination of a défendant 
shows a mode of opération substantially différent from that of the 
complainant, infringement is avoided even though the resuit of the 
opération of each is the same. Cimiotti Unhairing Co. v. American 
Fur Refining Co., 198 U. S. 399, 415, 25 Sup. Ct. 697, 49 L. Ed. 1100 ; 
Brooks V. Fiske, 15 How. 211, 221, 14 L. Ed. 665; Union Steam 
Pump Co. V. Battle Creek Steam Pump Co., 104 Fed. 337, 343, 43 
C. C. A. 560. 

The fact may be conceded that the advance in the art evidenced by 
the invention of Plagman would hâve been as great if he had applied 
it direçtly to the vertical shaft, and had omitted the cylinder, and that 
he might hâve claimed and hâve sustained his claim to a combination 
of the other mechanical éléments of his présent claims without the 
cylinder. Combinations of those éléments, both without and with the 
cylinder for the purpose of translating continuons rotary motion in 
the same direction into reciprocating rotary motion in opposite direc- 
tions were well known, and had been portrayed in many ]niblications, 
patents, and machines. He claimed thèse éléments in combination with 
the sliding cylinder, and he dîd not claim any combination of them 
\vithout the slidable cylinder. If a patentée by his spécification and 
claims industriously makes an tmriecessary device an essential me- 
chanical élément of the combination he claims, he is thereby estopped 
from maintaining that a corribination which omits it infringes. Ci- 
miotti Unhairing Co. v. American Fur. Refining Co., 198 U. S. 399, 
415, 25 Sup. Ct. 697, 49 E. Ed. 1100. 

The statute requires an inventer to "particularly point out and dis- 
tinctly claim the part, improvement, or combination which he claims 
as his discovery." Rev. St. § 4888 (U. S. Comp. St. 1901, p. 3383). 
When he has done so lie has thereby disclaimed and dedicated to the 
public ail other improveménts and combinations to perform the same 
function that are apparent from his spécification and that are not 
évasions of the spécifie combination he claims as his own. Stirrat v. 
Excelsior Mfg. Co., 61 Fed. 980, 984, 10 C. C. A. 216, 220; O. II. 
Jewell Filter Co, v. Jackson, 140 Fed. 340, 347, 72 C. C. A. 304, 311. 
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The daims of Plagman read in tiie light of his spécification and of the 
state of tlie art disclose no attempt or intent on his part to claim such 
a combination as that of the appellee, because he industriously made 
the slidable cyUnder an essential élément of his combination. It was 
the combination of the other mechanical éléments with this cylinder 
that he claimed, and he thereby disclaimed every combination of them 
without it, or its mechanical équivalent, and it has no équivalent in 
the défendants' combination. The absence from a combination that is 
alleged to infringe of a single essential élément of the patented com- 
bination is fatal to the claim of infringement. Cimiotti tJnhairing Co. 
V. American Fur Refining Co., 198 U. S. 399, 410, 25 Sup. Ct. 697, 
49 L. Ed. 1100 ; Adams Electric Ry. Co. v. Lindell Ry. Co., 77 Fed. 
432, 451, 23 C. C. A. 223, 243; National Hollow Brake Beam Co. v. 
Interchangeable Brake Beam Co., 106 Fed. 693, 718, 45 C. C. A. 
544. 569. 

The court below dismissed the bill on the ground that there was no 
infringement, and its decree is affirmed. 



BRUNSWICK-BALKE-COLDENDER CO. v. ROSATTO. 

(Circuit Court, E. D. Pennsylvanla. February 21, 1908.) 

No. 43. 

1. Patents— OONSTHucTioN of Claims — Référence IjEtters to Dbawinqs. 

The use in a daim of a patent of a letter of référence to the drawiugs 
which show a part composed of two pièces does uot limlt the patentée to 
a two-piece construction where it is not ot the essence of the Invention 
claimed. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, S 243.1 

2. Same— Invention— Bowling Alley. 

The Wiggins patent, No. 623,933, for a bowling alley having a conca^•e 
side trougti or gutter, discloses novelty, but is void for lacli of invention, 
being merely for tbe substitution of one common form of construction 
for another, the function remaining the saine, and the substituted form 
having previously been similarly and suggestively used in other struc- 
tures, and without any extraordinary, even if of a falr, degree of merlt. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 38, Patents, § 20.] 

S. Same— Eeturn Eunwat. 

The Wiggins patent. No. 554,611, for a bail runway for bowling alleys, 
is void for lack of patentable Invention. 

In Equity. Bill for the infringement of letters patent, No. 623,933, 
issued April 25, 1899, to W. H. Wiggins, for a bowling alley; and 
also of letters patent, No. 534,611, issued Pfebruary 11, 1896, to the 
same, for a bail runway for such alleys. On final hearing. 

James Q. Rice, for complainants. 

E. Hayward Fairbanks, for respondent. 

ARCHBALD, District Judge.^ There are two patents in suit, both 
issued to the same inventor, and both relating to certain adjuncts of 
bowling alleys. Infringement is admitted as to the one, for a bail run- 

1 Specially assigned. 
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way or return way, wliich has been copied without any pretense at 
a différence ; and is clearly established as to the other, for a concave 
side trough or gutter, the only distinction attempted being that the 
respondent makes it in three pièces where the figures of the patent 
show but two, the inventer being supposed to hâve confined himself 
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to the latter construction by the use in the claim of a référence letter.^ 
I hâve recently considered the effect of such a référence in Kelsey 

2 "The combina tion with the bed, or bail way, A, of a bowling alley; and 
a suitable strlnger, or strip, runnlng parallel with the edge of the alley-bed at 
a suitable distance therefrom, of a bottom pièce, O, the top surface of which 
Is concave, In cross-section, and opérâtes to cause a bail rolHng thereon to 
travel centrally thereto; ail In substantlally the manner and for the purpose 
hereinbefore set forth." 
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Heating Co. v. James Spear Stove Co. (C. C) 155 Fed. 976, and see 
no reason to vary from what is there said. An additional authority 
to those cited will be found in Electric Candy Machine Co. v. Morris 
(C. C.) 156 Fed. 972. There is no occasion in the présent instance 
in order to save the invention to limit the daim to the particular con- 
struction shown in the drawings, and the référence to them must there- 
fore be regarded as simply generally descriptive, which the change 
from two pièces to three which has been made by the respondent can- 
not be permitted to évade. 

The case turns therefore on the validity of the patents and consider- 
ing first the one for a concave gutter, there can bé no question as to 
the novelty, as applied to a bowling alley, of this construction, the 
only kind previously used being square. It is true that in the Arfï 
& Bornholdt table, designed for a sort of pin pool game, with eue, 
and balls, and pins, a concave trough, on each side of the table, is 
shown. But while this may be a suggestive, it is not a directly antici- 
patory, use, the purpose of it being to return the balls to the player, 
instead of to take care of those which by inaccuracy of aim hâve gone 
oflf the track, the one being slow moving and innocuous, where the 
others are destructively swift. The same thing is to be said with re- 
gard to the Chambers game, where pins are displaced by slowly trun- 
dled balls, which are retumed to the play end of the table by means 
of concave troughs on either side. And so also in the Roberts Bowl- 
ing-crease, while the side gutters may be brought somewhat nearer 
to the case in hand by being applied to bowUng alleys, they are V 
and not concave or U shaped, and slope back also to the starting point 
so as to automatically return the balls. Thèse are ail the références of 
any conséquence, and whatever lack of invention they may indicate 
in the adaptation of a concave trough as the side gutter of a bowling 
alley, the novelty of it, as so applied, remains. 

This patent has been before the courts with varying results. It was 
declared invalid by Judge L,acombe, on application for a preliminary 
injunction, in the Klumpp Case (C. C.) 124 Fed. 554, on the strength 
of the Chambers and the Roberts patents, although the défendants, 
having sold out their interests, subsequently submitted to a decree. 
131 Fed. 93. But in the Beyer Case (C. C.) 145 Fed. 353, it was sus- 
tained by Judge Ray on final hearing, and on appeal he was affirmed. 
146 Fed. 1032, 76 C. C. A. 678. Similar decrees in favor of the pat- 
ent were also secured in suits brought by the présent complainants 
in the Eastern District of New York and in the district of New Jer- 
sey, the cumulative force of which, and the apparent acquiescence of 
the public as so indicated, is not without its efifect. It is suggested 
that none of thèse cases was closely contested, if indeed some of them 
were not coUusive, and it must be confessed that they do not seem to 
hâve been fought out, as has the one hère. But, however that may be, 
at the most they are persuasive only, and are not to be followed, if up- 
on indépendant considération a différent conclusion is reached. Mast, 
Foos & Co. V. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct 708, 44 
L. Ed. 865. 

The question as to this patent is therefore the invention involved, 
which at best is not much, but is claimed to be enough, on the 
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strength of the advance made and the utility shown. It consists, as 
it is said, not simply in the idea of a concave gutter, but in the gên- 
erai arrangement of which this is a part, by which defînite and dé- 
sirable results are obtained. A serions defect of the square gutter, 
according to this, is that misplayed balls, ilying off the alley bed, 
bound from side to side, not only being thereby themselves chipped at 
the finger holes, but splintering and battering down the exposed and 
unsupported alley edge, and loosening and starting the nails in the 
gutter bottom. In a concave gutter, on the other hand, not only does 
the bail center at once, and proceed quickly in a right line to the pit, 
avoiding wearing contact with the alley edge, but the pièces which 
form the gutter bed are made to brace and guard the alley stringers, 
contributing to the same end. Such a gutter, also, is much less noisy, 
as it is said, and being round cornered instead of square is more easi- 
ly kept'clean. As alïecting the play, several advantages are claimed. 
In a square gutter, for instance, the lines, as it is pointed ont, are ail 
straight, and the edge of the alley in conséquence is not well defined 
to the bowler's eye, disturbing the accuracy of his aim. And not only 
cannot a bail get back onto the alley from a concave gutter- — a fruit- 
ful source of dispute — but neither can the outer pins of the back row 
be hit by a bail, in such a gutter, doing away with the necessity for 
cutting the gutter down at that end, as is sometimes done. Skilled 
bowlers, moreover, often deliver a curving bail, which at points hangs 
over the edge of the alley, so that if the alley bed is at ail wom it 
lets the bail down into the gutter, spoiling the bowl ; which forms an 
additional reason why the alleys hâve to,be kept up and emphasizes 
the importance of whatever saves the wear. There is also said to be 
a popular sentiment among players in favor of a concave over a 
square gutter because of the belief that it conduces to a better score, 
pins falling into it being more liable to fly back and knock down 
Qthers, confirmatory of which, in order to eliminate such "scratch" 
plays, the bowling rules now require that the last three feet of the 
gutter shall be square. The superiority so claimed for a concave over 
a square gutter, and the defects with which the latter are charged, are 
earnestly denied by the respondent, and cannot be said to be clear. 
The displacement of the one by the other, which, to a certain extent, 
has been proved, is also attributed to the monopoly of bowling alley 
construction which the complainants enjoy, and to a sentiment which 
they hâve been careful to inspire. But without going into this, utility 
is not always the test of invention, however persuasive of it at times. 
Daylight Glass Co. v. American Prismatic Light Co., 148 Fed. 454, 73 
C. C. A. 570. And, conceding ail that is claimed for the one gutter 
over the other, the question still remains whether anything inventive 
is in f act shown. 

It is to be observed, as to this, that a concave gutter is a common 
and not at ail complicated construction, which any ordinary workman, 
possessed of the usual mechanical .skill could produce, if the necessity 
for and the desirability of it was seen. And it would no doubt sur- 
prise most of them to learn that it had been monopolized by a patent, 
which prevented its use, if for any reason they were called to put one 
in. It is also a most natural one for a bail, conforming as it does to 
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its shape, and is found in the patents referred to above in a cognate 
and suggestive, if not a directly anticipating, use. The patentée, thus,, 
invented nothing new in tliis regard, but simply took that which was 
at hand, in gênerai use, and applied it without change of function in 
place of another common form, because of its supposed superiority 
for the purpose. The force of this is evidently felt by counsel, as 
shown by the suggestion alluded to above, that the invention does not 
réside broadly in the idea of a concave in place of a square gutter, but 
in the relation which that form of gutter is made to bear to the other 
parts of the alley, by which new and bénéficiai results are produced. 
The fact, however, is that, putting aside the verbiage of the patent, 
by which the advantages of the device are proclaimed, the whole in- 
vention will be found to lie in the simple provision that the gutter 
shall be concave instead of square, with that which this necessarily 
brings about. It would unduly extend this opinion to quote from the 
spécifications in proof of this, but a careful reading leads to nothing 
else. And, confirmatory of it, it will be noted that, as expressed in the 
single claim of the patent, and aside from the combination specified 
with the other parts, the invention is made to consist essentially, in 
"a bottom pièce, * * * the top surface of which is concave in 
cross section," to which the functional quality ascribed, that "it opér- 
âtes to cause a bail roUing therein to travel centrally thereto," adds 
nothing, if indeed it is not out of place. 

Nor, as bearing on the question of invention, was the adoption of 
this device attended by any of the circumstances which are sometimes 
relied on to make that out. There was no preceding and insistent de- 
mand, for instance, for a new character of gutter to take the place 
of the old one, the defects of which were recognized and remained 
unsupplied. Neither were other inventors striving unsuccessfully to 
attain the same end. Nor was the advance made by the concave over 
the square gutter so marked, nor has it gone into such immédiate and 
unquestioned use, as to show that it met an expectant need. On the 
contrary, the advantages claimed for it, are regarded by many who 
are compétent to speak, as exaggerated if not fanciful, and the de- 
mand for it as altogether forced; while those qualities which may 
hâve some substance, such as the bracing and protection of the edges 
of the alley, and the centering of the balls by the concavity of the 
gutter, preventing them from bounding from side to side, are the natu- 
rai and obvious results of the means employed. Without anything: 
therefore to take it out of the ordinary, or anything structurally new 
devised, the case presenting nothing more than simply the substitution 
of one common form of construction for another, the substituted form 
also having been already similarly and suggestively used, and being 
of no extraordinary, even if of a fair, degree of merit, the function, 
also, if improved, remaining practically the same, invention is not made 
out, and the patent cannot be sustained. 

Nor is the other patent in suit more fortunate. The bail track or 
return way, which is there shown, consists of a sharply descending 
portion at the pit end, down which the balls acquire a considérable 
impetus, an intermediate flat or horizontal portion along which they 
run, and an oblique ascending portion, up which they proceed, but 
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which so modérâtes and overcomes their momentum that they come 
to a rest on the horizontal terminal at the end, without ramming into 
each other or the stop post, as they otherwise would, to say nothing 
of smashing the fingers of incautious players while selecting a bail. 
But the sizes of the balls differ, some being large and some com- 
paratively small, and the return way must do for both, calling, for 
convenience, for a séparation of them at the end. They also move at 
a différent speed, with the resuit that if the ascending grade is gradu- 
ated to check or brake that of the small ones, it is not enough for the 
large ones, which fly up it with undue force. And, on the other hand, if 
accommodated to the large ones the small ones will not go up it at ail. 
To remedy this, the grade is fixed with référence to the large balls 
alone, and a eut eut hole or opening is introduced into the runway, 
at the foot of or a slight distance up the incline, as stated in the spéci- 
fications, small enough to permit the large balls to pass over, but large 
enough to let the small ones through, which are thus gathered together 
on a lower rack. But howevêr ingenious and effective this may be, 
in some respects at least it has been anticipated. the same gênerai ar- 
rangement appearing in the Reisky patent, excepting only that there 
the eut out hole for the small balls is located at the top instead of at 
the bottom of the retarding incline. The applications of Reisky and 
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Wiggins were pending in the patent office at the same time, and 
upon an interférence being threatened Wiggins disclaimed and Reisky 
was given a patent for the generic idea, Wiggins confining himself to 
his own spécial form. If that were ail, the question between the two 
would be whethér there was a saving distinction. But the Reisky pat- 
ent, representing the generic idea, has itself been the subject of con^ 
troversy and can no longer be regarded as valid. It was sustained, 
it is true, by the Court of Appeals of the Second Circuit in the Thum 
Case, 111 Fed. 904, 50 C. C. A. 61 ; but was questioned by Judge Loch- 
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ren, on application for a preliminary injunction, in the Koehler & 
Heinrichs Case (C. C.) 115 Fed. 648. And a runway with an ac- 
celerating and retarding incline at opposite ends having been found 
to hâve been previously used in the Catskills, a formai disclaimer was 
entered by the présent complainants, as owners of the patent, exclud- 
ing a construction in which the homing of the balls was not acceler- 
ated, and confining it to one in which greatly increased speed in th'eir 
return from the pit to the play end was secured and injurions con- 
cussion at the same time prevented. But this was held by Judge 
Wallace in the Klumpp Case (C. C.) 126 Fed. 765, to eliminate what- 
ever was previously patentable, and this on appeal was affirmed (131 
Fed. 355, 65 C. C. A. 447) ; a certiorari from the United States Suprême 
Court being subsequently denied (198 U. S. 587, 25 Sup. Ct. 803, 49 
L. Ed. 1174). This then being the fate of the Reisky and the funda- 
mental idea being thus declared old, it is difficult to see how anything 
patentably inventive remains. The only distinction in the device in 
suit consists, as we hâve seen, in the location of the sorting hole, 
which is put at the foot of the retarding incline or a slight distance 
up it, instead of at the top, thereby allowing the small balls to be sepa- 
rated and proceed to the play end, without other check than such as 
they receive from passing over and along the intermediate horizontal 
section of the return way, and permitting the incline to be graduated 
to suit the large balls alone. No doubt this contributes materially 
to the successful opération of the device, which is incomplète and im- 
perfect without it. Nor is it to be disposed of upon the suggestion, 
that, as compared with the Reisky, it amounts to nothing more than 
the mère shifting of a hole. Patents hâve been sustained upon changes 
which were no greater. Neither does it foUow that, because the Reisky 
was anticipated, the Wiggins is also, the inventive advance, although 
a mère improvement, being possibly sufficient. Conceding ail this, 
however, I am forced to conclude that this cannot be said of it. The 
successive accélération and retarding of the balls by oppositely in- 
clined planes at either end with a horizontal section in between, not 
being new, nor the sorting of the large and the small balls by a eut 
out hole, located in the path of both, it cannot be regarded as inven- 
tive, simply to make use in that connection of the , well-known prin- 
ciple, that small balls, impelled by the same impelus, move with less 
momentum than large ones, and thereupon to adjust the means em- 
ployed for checking the two by a relocation of the sorting hole at the 
foot of the retarding incline or such a distance up it as will be effective 
for the small balls, leaving the rest of it to be graduated to suit the 
large ones. This is the whole inventive idea, which is thus comprised 
not only in the mère shifting of the eut out hole a little one way or 
the other, to accommodate it to the différent speed of the balls, but 
the use, in so doing, of an obvions expédient to meet an obvious need. 
This is not invention, and the patent, being without anything to sus- 
tain it, is therefore void. 

The same conclusion having been thus reached as to both the patents 
in suit, the bill must be dismissed, with costs. 
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LOVELL V. SEYBOLD MACH. CO. 
(Circuit Court, S. D. New ïork. January 10, 1908.) 

1. Patents— Infhinoemenx-^Book-Teimming Machine. 

The Lovell and Bredenberg patent, No. 490,877, for a book-trlmmîng 
machine, was not anticipated and discloses invention, but is an Improve- 
ment merejy, and not a pioneer, and is entitled only to a narrovv construc- 
tion and a limited range of équivalents. Ttie machine Is designed and 
adapted to take books one by one and feed them to tbe trimmlng mechan- 
Ism, to be operated on successlvely, and, in view of the limitations imposed 
on it by the prior art, is not Infrlnged by a machine constructed to re- 
celve and trim a plie of books at a single opération, and whîch Is aiso an 
Improvement In a dlfiferent Une upon prior devlces, and omits some of the 
toeans shown in the patent. 

2. Same. 

Tbe Lovell and Willlamsoh patent, No. 734,907, for a book-trlmmlng 
machine, daim 11, if eonceded novelty and Invention, Is for a combina- 
tlon of old éléments, and must be limited to substantially the meana 
shown and described. As so construed, held not Infringed. 

In Equity. Suit to restrain alleged infringement of United States 
letters patent No. 490,877, dated January 31, 1893, to Charles W. 
Lovell and Alfred Bredenberg, and No. 734,907, dated July 28, 1903, 
to Charles W. Lovell, as inventor and assignée of David Williamson, 
his co-inventor, both for book-trimming machines, 

A. G. N. Vermilya, for complairtant. 

Grafton McGill (Alfred M. Allen and Melville Church, of coun- 
sel), for défendant. 

RAY, District Judge. While the patents in suit are for book-trim- 
ming machines, an art which had commanded attention for many 
years and brought to it the efforts and inventive skill of many per- 
sons, it cannot , be successf ully asserted that this ^rt had made such 
advance thatthçre was little or no jroom for further progress ànd de- 
cided improvements, or that the machines and devices described in 
the daims and spécifications ôf the first patent in suit were not im- 
provements on those which, had corne before, and so much so as to 
disclose new find novel features. and patentable invention. Having 
examined the prior art, and. the dévices of the complainant, and his 
claims and spécifications, I am prepared to décide, and therefore hold, 
that patentable novelty is disclosed and that the claims of patent No. 
490,877 in issue hère are valid, having in view the prior art. There 
is no anticipation or prior use of thèse book-trimming machines, wheth- 
er some or ail of the éléments of the combination be old or not. The 
prior art does not disclose the combinations of thèse claims. Nor do 
we hâve a mère aggregation of old devices. While we hâve had f eed- 
ing devices similar to the one shown, and also book and pamphlet 
cutting or tri'mming devices similar, in some respects, to those shown 
and described, we hâve not had th-ese or the éléments of thèse claims 
in this combination, or in any combination, operating in substantially 
the same way to produce the same resuit, viz., a properly trimmed or 
eut book. 
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But thèse facts by no means dispose of this case, for we are brought 
face to face with the problem of giving construction to thèse claims, 
having in view the prior art to which I hâve referred, and ascertain- 
ing their true scope and meaning. In doing this we are met by prior 
patents and by a file wrapper which, read with the claims in suit and 
the spécifications of the patents, involve us in considérable doubt. 
Clearly the patentées were not pioneers, and they hâve not produced 
a pioneer invention. They were improvers, and as such are to be 
treated, and in the light of that fact must thèse claims in question be 
construed. 

The Lovell and Bredenberg patent of January 31, 1893, No. 490,877, 
has 34 claims, 4 of which, only, are in suit — claims 3, 4, 5, and 9. 
Thèse claims read as follows : 

"3. The combinatlon with automatic trlmming meehanism comprising clamp- 
ing devices for clamping fast the book to be trimmed and knlves for trimming 
its side and end edges, of feeding meehanism adapted to carry the books to 
be trimmed successiv^ely into position to be acted on by said trimming meeh- 
anism, and also subsequently to feed the trimmed books from the trimming 
meclianism. 

"4. The combination with prlmary and secondary trimming meehanlsms 
adapted to make successive cuts at right angles to each other for trimming a 
book, of a feeding meehanism for transferring the partly trimmed book from 
the prlmary to the secondary trimming meehanism. 

"5. The combination with primary and secondary trimming meehanlsms 
adapted to make successive cuts at right angles to each other for trimming a 
book, of feeding meehanlsms for earrying the books to be trimmed in suc- 
cession flrst to the prlmary and then to the secondary trimming meehanlsms." 

"9. The combination of an intermittently operating trimming meehanism 
comprising clamping devices for clamping a book and knlves for trimming Its 
edges, an intermittently advancing feeding meehanism adapted to carry the 
books to be trimmed successlvely Into position to be acted on by the trimming 
meehanism, and a driving meehanism adapted to actuate alternately the feed- 
ing meehanism and the trimming meehanism, whereby the books are flrst fed 
to the trimming meehanism, then engagea and clamped and trimmed by the 
latter and then released and agaln fed forward." 

As we read the claims, we are struck with the language employed 
and idea expressed in each, to wit : Claim 3 : "Clamping devices for 
clamping fast the book to be trimmed," and "knlves for trimming its 
side and end edges," and "feeding meehanism adapted to carry the 
books to be trimmed successively into position to be acted on." In 
claim 4: "Mechanisms adapted to make successive cuts at right 
angles to each other for trimming a book," and "feeding meehanism 
for transferring the partly trimmed book," etc. Claim 5: "Meeh- 
anism for earrying the books to be trimmed in succession first," etc. 
Claim 9 : "Clamping devices for clamping a book," and "adapted to 
carry the books to be trimmed successively into position," etc. Ail 
this conveys the idea that the books are to be carried one by one to 
the trimming meehanism of claims 3 and 9, and one by one to the 
primary trimming meehanism, and one by one thence to the secon- 
dary trimming meehanism of claims 4 and 5, and that one book only 
is to be trimmed at a time at each trimming meehanism. Of course, 
it does not imply that one book may not undergo the trimming pro- 
cess at one meehanism while another book is being trimmed at the 
159 F.— 47 
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other. Posaibly it should be remarked hère that daims 4 aïid, 5 by 
their terms call for primary and secondary mechanisms, while daims 
3 and 9 do not. 

This idea of a book-trimming machine for trimming one book at 
a time, and so designed, and, it is asserted, so limited by express terms 
in each of the daims in suit, is emphasized by the language of the 
spécifications, 

Prevaihng Mode. 

The spécifications first describe the customary mode of trimming 
a book as follows : 

"It Is DOW customary in the manufacture of paper eovered books or pamph- 
lets to trlm them by plling them together In as deep a plie as Is practlcable, 
placing thls plie In a paper-cuttlng machine, brlnglng down a elamp upon the 
plie, and then operatlng the knlfe to shear ofC the surplus paper from the edge 
of the pile ; thls opération belng performed three tlmes for the tops, sldes, and 
bottoms of the books." 

Defects of Mode. 

The spécifications then point out the defects and undue expense of 
this mode of doing the work as follows: 

"Thls ihethod of trimming Is détective. In that the books at the top of the 
plie are eut to a smaller size than those at the bottom by reason of the efCect 
of the clamp which holds the pile, and whleh In comlng down Invariably draws 
the upper portion of the pile away from the gage. The opération is aiso un- 
duly expensive by reason of the numerous manipulations necessary, whereby 
the labor cost is rendered considérable." 

Object of the Invention. 
Next they state the object of the invention as follows: 

"The object of our Invention Is to produce a machine Into whlch the books 
may be fed one by one, and whlch wlU automatlcally trlra the books to exact 
sIze, and dellver the trimmed books out of the machine. By cutting the books 
one at a time, no appréciable différence is made In the size to whlch the books 
are eut, and by feeding them to the cutting or trimming mechanlsm automat- 
lcally they are eut in rapid succession and the expense of trimming Is thereby 
greatly reduced." 

Of What Does the Invention Consist? 

Next the patentées state in what their invention consi.sts in the fol- 
lowing words: 

"Our Invention, therefore, conslsts broadly in the combination with auto- 
matic trimming mechanlsm of feeding mechanlsm adapted to carry the books 
sucoessively to the trimming mechanlsm. By préférence the feeding mechan- 
lsm also dellvers the trimmed books from the trimming mechanisiji." 

In describing what the trimming mechanism may consist of, and 
the mode of opération, the spécifications in many places use such ex- 
pressions as thèse : "Between which the book is firmly clamped," 
and "the book being clamped against this block," and "may be em- 
ployed for holding the book," and "to which the book is fed," and 
"adapted to engage books supplied to the machine and feed them one 
after another," and "feed table on which the operator lays the books 
one after another," and "encounter the books and push them along 
until they are successively brought into proper position to be acted 
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upon by the trimming mechanism," and "thus the one feeding mech- 
anism feeds each book in succession first to the primary mechanism," 
and "thereupon the frame, D, rises, the book being lifted on the table, 
B," and "cuts through the edge of the book," and "thereupon the frame, 
D, descends to its first position the plate, B, following it down and 
lowering the partly trimmed book to its original level," and "the cross- 
bar, I, pushing the trimmed book over the plate, C, and onto the de- 
livery plate, b," down which it slides and falls out of the machine. 

Défendant insists that complainant's patent, properly construed and 
limited, as it must be, does not broadly cover a similar book-trimming 
machine which is designed to receive and clamp and trim and deliver 
a pile composed of several books or pamphlets, ail together; the pile 
remaining intact f rom the beginning to the end of the opération ; that 
this is true, even if the machines of complainant are strong and effi- 
cient enough to receive and trim such a pile, and that for this reason 
among others défendant does not infringe; that defendant's alleged 
infringing machine is of a différent construction and opération, and 
is especially designed and constructed and adapted to receive and trans- 
mit and trim a pile of books, consisting of several, each process oper- 
ating on the pile as a unit and efïectively and efficiently doing the 
work on the pile or unit ; that thus by it several books are trimmed on 
one edge by one movement of the knife at one cutting station, and 
at the ends by one movement of the knives at the next cutting station. 
The défendant says this is a new, or at least a différent, conception 
and combination from that of the patentées of complainant's patent, 
and marks another or différent step in advance in the art, and that, 
while complainant is entitled to ail its patentées invented and de- 
scribed, and may trim piles of books if it can, still, so far as its mo- 
nopoly is concerned, it is limited to what is specifically described in 
its patent and that défendant, occupying the position of an improver 
in the same art, is entitled to the fuU benefit of its conception and 
advanced step, if its machine discloses any, and hence does not in- 
fringe the limited claims of the patent in suit; that in no event is its 
device that of the patent in suit, or covered by it or within its daims. 
The défendant says its trimming machine is constructed on a totally 
différent plan from that shown in the Lovell and Bredenberg patent, 
and follows in its gênerai plan the lines of the older paper-cutting 
and paper-trimming machines. It contends that defendant's type of 
machine is very well illustrated in a patent to Withey of June 15, 1890, 
No. 329,795, meaning, I suppose, patent to Withey of June 15, 1880, 
No. 238,795, as I find no such patent as is referred to in the printed 
brief in either the proofs or exhibits. This takes us to the prior art, 
which we will examine before taking up more in détail complainant's 
construction and opération. 

The invention of the patent to Withey is for "pamphlet trimmer," 
an analogous art, and "has for its object to produce an organized 
machine for rapidly trimming large quantifies of paper to a uniform 
size." It consista, partly, in the combination with (1) the paper cut- 
ting mechanism, (2) a rotatable table, ( 3) provided with suitable paper 
holders upon which to (4) hold the paper in gaged position, and (5) 
means to automatically intermittingly rotate the table at the proper 
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time to bring the paper holders, sappHéd with a pile 6f paper to be 
trimmed, under the action of the cutting device, (6) shown as a knife, 
(7) guided in ways inclined to the surface of the pile of paper to give 
a drawing eut, and (8) the knife cutting down through the pile of 
paper upon (9) a cutting bed attached to the paper holder; also (10) 
a presser to press and hold fîrmly the pile of paper just behind the 
line where the knife cuts it, (11) the presser being adapted to apply 
a positive pressure of about - the same amount to piles of différent 
thicknesses; also (12) a uniformly rotating shaft, in combination with 
the rotatable table, and (13) intermediate devices to impart an inter- 
mittent motion to the table, and (14) in the combination, with the 
knife, of the presser and devices to actuate it properly at the desired 
time in relation to the movement of the other devices. We hâve, 
therefore, in a paper-cutting mechanism complète: (1) A rotatable 
table; (3) paper holders to hold the paper to be trimmed or eut; (3) 
means for rotating the tjable automatically and intermîttingly, so as to 
bring the paper at the proper time under the cuttinof knives or device; 

(4) a cutting bed or bloek underneath the paper placed for cutting; 

(5) a presser operating behind the knife to press and hold the paper 
while being trimmed; (6) a uniformly rotating shaft operating in 
combination with the table; (7) intermediate devices to impart the 
intermittent motion to the table; (8) devices to actuate the knife and 
presser at the proper time, so they will operate in relation to the move- 
ment of the other devices. 

In opération a person places a pile of paper to be eut in a holder on 
the table, and it is carried to and underneath the cutting device, and 
then pressed or clamped and eut as the knife descends, and released 
as it ascends, when the table and holder, carried with it, again rotâtes, 
and another pile is brought under the knife or knives. As we hâve 
but one knife, I take it the pile is eut on one side, and then shifted 
so as to présent another uncut side before again coming under the 
action of the cutting device. The knife cuts down through the pile 
to the cutting block, the necessity and utility of which is apparent. 
Of course, the table is at a standstill when the knife opérâtes, and 
vice versa. The pressing or clamping device takeS hold of the paper 
before the knife strikes it. I see no reason why this would not trim 
an unbound book after the several signatures hâve been sewed to- 
gether. I think it unnecessary to describe the construction and mode 
of opération of the mechanism moving the table, the knives, and the 
presser. In this old machine we hâve no feeding mechanism inde- 
pendent of the table, which, operating as a feeding device, carries the 
paper from its first position when placed thereon.in one of the paper 
holders to the cutting device. In both the prior art and in complain- 
ant's machine, as well as in defendant's, we hâve a feeding device. 
In the prior art and in defendant's machine it is the rotatable table, 
while in complainant's it is the endlèss chain described. Complainant's 
machine, in this respect, does not follow the prior art; but the de- 
fendant's does. 

In the patent in suit we hâve no paper holder as such ; but we do 
hâve an équivalent, and we hâve means for rotating the table or its 
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substitute automatically and intermittingly, so as to bring the books 
to be trimmed under the cutting or trimming knives at the proper 
time ; a cutting bed or block for the knife to strike after it has pass- 
ed through the paper ; a presser or clamp to grasp and hold the book 
while being eut; a rotating shaft operating with the table; inter- 
mediate devices to impart intermittent motion thereto, and mechan- 
ical devices to actuate the knives and clamp, or "presser," at the 
proper time, so they will operate in relation to the movement of the 
other devices. It seems clear to me that Lovell and Bredenberg were 
plainly taught every idea of means and opération and resuit by this 
Withey patent. Deliver the book on the rotatable table, or a substi- 
tute, hold it in position, carry it to the cutting or trimming device or 
knives, hait, clamp or press it firmly, and then eut or trim the side, 
or side and ends, and then release and pass on. Lovell and Breden- 
berg improved the varions movements, simplified the cutting, added 
and arranged more knives, so as to avoid changing the position of the 
thing to be eut or trimmed, and added the delivery chain ladder de- 
vice, operating as does an endless chain, an old and a well-known de- 
vice, so as to obviate the necessity of placing the book directly in the 
cutting machine and taking it therefrom by hand. This feeding de- 
vice of the complainant's patent in part takes the place of the ro- 
tatable table of the prior art; but défendant does not use it. But 
still the book or paper to be eut must be placed in or on this feeding 
device by hand, and taken therefrom by hand, or else dumped. Clear- 
ly Lovell and Bredenberg were improvers, but not pioneers. They 
hâve a new and improved combination of old éléments, some of them 
improved, with an élément substituted. 

The complainant's book-trimming machine foUows along old Unes 
with improvements. The defendant's book-trimming machine fol- 
lovi^s along old lines, in many respects the same old Unes, as did Lov- 
ell and Bredenberg, as they had the right to do, with improvements 
and changes such as it had the right to make. The défendant has 
added to the old art additional cutting stations, as did Lovell. and 
Bredenberg; but I see no conception amounting to patentable inven- 
tion in doing this. The défendant does not use the endless chain or 
ladderlike feeding mechanism of complainant's patent. But I can- 
not see that it was invention to add that merely or that défendant is 
an infringer if in place thereof it uses the old rotatable table of the 
prior art, even if it be the équivalent for practical purposes of com- 
plainant's feeding device. An old élément in the art the défendant 
has the right to use in a combination of its own. 

Was there patentable invention in the adoption of the primary and 
secondary cutting or trimming mechanisms? The object is to eut 
or trim the front of the book, and then the ends, or vice versa, vvithout 
removing it from the machine. But I do not see invention in put- 
ting two trimming devices on or in connection with the same revolv- 
able table actuated intermittingly. To do this, in my judgment, re- 
quired only ordinary mechanical skill and judgment. Much was said 
on the final hearing as to the proper interprétation of claims 4 and 
5 in the use of the expression : 
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"The combinatlon wlth primary and secondary trimmlng mechanlsms adapt- 
ed to make successive cuts at right angles to each other for trimmlng a book." 

I do not see any ambiguity in thjs expression. It is very évident 
that the cutting de vices are not necessarily set at right angles to each 
other, and that the knife or Jcnives of the one are not to be set at 
right angles to the one knife or to those of the other, but that the book, 
being on its support and carried to the first cutting station, is then to be 
trimmed by a knife coming down squarely and truly across its front 
edge, or by knives coming down squarely and truly across the ends, 
as the case may be. Having been thus trimmed at one station, it is 
carried to the next, where a cutting device is so arranged and located 
that its, knife or knives, as the case may be, comes down and makes 
a eut at right angles to the first eut. Any other arrangement of the 
cutting devices would defeat the purpose of the machine, which is to 
properly trim the book. Properly donc, the cuts across the ends must 
be exactly parallel to each other, while the eut across the front edge 
of the book must be exactly at right angles to the cuts across the ends. 
It is entirely immaterial whether the ends or the front edge of the 
book be first eut or trimmed. 

What the complainant claims in claim 3 is the combination with (1) 
automatic trimming mechanism, comprising (a) the clamping devices 
for clamping the book and (b) knives for trimming its side and end 
edges, of (2) feeding mechanism adapted (a) to carry the books to be 
trimmed successively into position to be acted upon by such trimming 
mechanism and then (b) to feed or carry the books from the trim- 
ming mechanism. Hère we hâve the single trimming mechanism, 
knives which will completely trim the book, and a clamping device 
which will hold it while being trimmed, and a feeding device to carry 
the book to such mechanism before being trimmed and take it away 
after being trimmed. This feeding device which Lovell and Breden- 
berg hâve described is not used by défendant. If some one or any 
of the ol,i feeding devices was intended or is covered by the claim, 
it is void, as not disclosing patentable invention. It would be a com- 
bination well known to the prior art. To "feed the trimmed books 
from the trimming mechanism" simply carries them away from it and 
does not deliver them from the machine itself. So "to carry the books 
to be trimmed successively into position to be acted on" simply car- 
ries them from the place where first placed in the machine by the 
operator. The language is broad ; but the prior art, already described, 
has and shows this very combination, viz., a feeding table to carry the 
paper to the trimming device of mechanism, which mechanism com- 
prised a presser or clamp and a knife, and then take it away. Adding 
two more knives, or one more, does not distinguish it from the prior 
art. 

Claim 4 calls for primary and secondary trimming mechanisms, 
but not automatic trimming mechanism ; that is, two sets of knives and 
clamps, each set at a differeiit point, and a feeding mechanism for 
cârrying the book from the one to the other. 

Claim 5 only difïers from 4 in that it has feeding mechanism for 
cârrying the books to be trimmed, one at a time, or "in succession," 
first to the primary and then to the secondary trimming mechanisms. 
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Claim 9 has (1) an intermittingly operated trimming mechanism, 
(2) intermittently advancing feed mechanism to carry the books "suc- 
cessively" — that is, one by one — into position to be acted on, or trim- 
med, and (3) a driving mechanism which actuatesaltemately the feed- 
ing mechanism and the trimming mechanism. Hère we hâve but one 
trimming mechanism, comprising two or three knives, three being 
understood, and the clamping device. Hère again we hâve the feed- 
ing mechanism described, and, while such a mechanism is old, I am 
inclined to think the combination as a whole discloses patentable in- 
vention, but of a narrow, not a broad, nature. If we undertake to say 
that this claim is broad and to be broadly construed, and may carry 
and trim any number of books at one eut of the knives, and that the 
éléments of the combination include any one of their kind known to 
the prior art, or any well-known équivalent, we find an "intermitting- 
ly operated trimming mechanism, intermittently advancing feed mech- 
anism, driving mechanism actuating alternately the feeding and trim- 
ming mechanisms," ail old in the prior art, and it is an old combina- 
tion and discloses no patentable invention. In view of the prior art, 
it discloses patentable invention for the reason that, read with the 
spécifications, as it should be, the claims refer to certain spécifie things 
therein described and used in the combination to do certain things in 
a certain way and produce a given resuit. Construed narrowly, as 
it should be, the défendant does not infringe. 

Now, what does the complainant claim as the novel patentable con- 
ception of the patent in suit ? It says, referring to the brief : 

"None of thèse machines [of the prior art] were automatic; that Is, none 
would talie a séries of booljs, or stacks of boolîs, one after another, and com- 
pletely trim them and feed them to a place convenient for removal." 

But Withey's patented device would take piles of paper, or stacks 
of paper, one after another, if placed therein, and feed them to the 
trimming mechanism, and thence to a place convenient for removal. 
The principal trouble was that only one side was eut at a time, and 
hence the position of each pile had to be changed while in the machine 
and presénted to the knife or ciitter four times if you desired to eut 
each side, or three times if you desired to eut three sides only. And 
it was automatic. 

Complainant further says: 

"Thèse considérations [replacing skilled labor with machinery, and reduclng 
cost] determined that the machine must be automatic. It must of Itself per- 
form ail the opérations from the time the book or staek of books was fed to 
it until, completely trimmed, they were ready for removal." 

This, I take it, was not a patentable conception. 
Complainant next says : 

"Then came the leading thought of the invention, to wlt, a plurallty of 
trimming mechanisms and devices for feeding the book or stack of books." 

But if one trimming mechanism would trim one edge or end of the 
book while the machine was operating, or three sides if three knives 
were provided, surely two such mechanisms would trim two sides or 
ends, and three would trim three sides as the side or end was presénted 
to it, and hence only a mère duplication of mère trimming devices was 



744 159 FEDERAL REPORTER. 

necessary. This was hàrdly a patentable conception. And mère me- 
chanical skill would duplicate or triplicate the devices. But this prob- 
lem remained: Either the book must change its position, or the sec- 
ond cutting device must be so arranged as to eut a différent edge or 
end of the book. To do this involved mechanical skill only. And 
the prior art taught that a rotatable table holding the book would so 
présent a book to the fixed knife. 

Complainant further says (and I am quoting from the brief): 

"This thought crystallized into operative devices which appropriately feed 
the pile of sheets committed to its eare* would seize and hold that pile, clamp- 
Ing it tlghtly, that the cutting mlght be tnie, and eutting the pile whlle thua 
held, Is the heart of the invention of Lovell and Bredenberg, as set t'orth in 
patent 490,877," etc. 

A plurality of trimming mechanisms, devices for feeding the book 
or books, clamps as a part of the trimming device to hold the book 
while being trimmed, is the heart of the invention ; but, aside from a 
plurality of cutting devices in the same machine, there is no new 
thought or conception hère. A trimming mechanism, a feeding de- 
vice, and a clamping device as part of and working with the trim- 
ming mechanism, w^ere old — shown in the prior art. 

Again : 

"Theirs [referring to Lovell and Bredenberg] was a long step. fonvard in 
the art, and, whlle there were novelties in the spécifie form of some of the 
devices they conceived, described, and employed, the soûl of the invention lay 
rather In the combinatlon of devices calculated to do certain tliings In auto- 
matic séquence, to accomplish the end in view, than In the exact form of auy 
one of the several devices they hàd so combined." 

The long and short of the complainant's contention is that inven- 
tion résides in the combination of old devices in such a manner as to 
completely trim a book on its front edge and two ends without re- 
moval from the machine; and, I repeat, the only problem was to so 
arrange two trimming mechanisms that as the table carrying the book, 
or the feeding mechanism, doing the same thing, moved, it would pré- 
sent, without the book itself being turned, the edge of the book to 
the knife of the first trimming mechanism and the ends of the book 
to the knives of the second trimming mechanism. This was done; but 
I do not think that Lovell and Bredenberg monopolized by their pat- 
ent the right to construct, use, and sell a book-trimming machine hav- 
ing a plurality of trimming mechanisms. 

The défendant has devised and constructed a machine which is 
within the claims of the patent broadly construed, construed as we 
would construe the patent of a pioneer, but which is not within the 
claims of the patent narrowly construed, as they must be in view of 
the spécifications, the prior art, and the action of the Patent Office, 
and of the fact that both the patentées of the patent in suit and the de- 
fendant are mère improvers in a confessedly crowded art. I do not 
think complainant's device made in accordance with the patents is an 
operative device for trimming more than one book at a time properly 
and successfully. One or more of defendant's witnesses so states, 
and the reasoning is to my mind satisfactory. Again, I do not think 
it was ever intended that it should. The language of the claims and 
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spécifications négatives such a claim. I am familiar with the rule that 
a patentée with a valid patent, having described one thing it is de- 
signed to do and will do, is entitled to the benefit of ail it will do, 
whether he knew it or net when he took his patent. But I find no 
satisfactory évidence that complainant's book-trimming machine, made 
in accordance with the patents in suit, will do the work of trimming 
a pile of books properly and successfully. It will not operate in the 
same way to produce the same resuit, or produce the same resuit, that 
is attained by the defendant's machine. 

I think this case quite similar to Van Epps v. United Box Board 
& Paper Co., 143 Fed. 869, 75 C. C. A. 77, where the court said, after 
holding the patent valid : 

"The défendant by the élimination or modification of the claimed détails of 
the patented construction, and a readjustment of relative size aud location of 
supporting bars, dlaphragms, and flow box, either permissible by reason of 
the diselosures of the prior art or not covered by the claims in suit, has 
suceeeded In constructlng a noninCrlnglng machine." 

That is what this défendant has done. It has so varied its con- 
struction, its ideas of means and means, its opération and resuit, as 
in view of the prior art and the spécifications and claims of the pat- 
ent in suit it had the right to do, that its machine, the "Seybold con- 
tinuons feed trimmer," described in Exhibit F, does not infringe. 
Identity of resuit from the opération of two différent machines 
is some évidence of inf ringement ; but it is not suffîcient évidence. 
It must appear, where the patent is for a combination, that the ma- 
chines hâve the same combination of éléments operating in substan- 
tiaîly the same way and producing substantially the same resuit, un- 
less it should appear that the complainant has a patent for one of 
the éléments used by défendant and that the défendant has appro- 
prîated that élément. A patented machine is infringed by another ma- 
chine which incorporâtes in its structure and opération the substance 
of such invention. Infringement is not avoided by adding other élé- 
ments, or by discarding nonessentials ; but it incorporâtes the sub- 
stance of the invention when it uses ail the éléments of the claims of 
the patent operating in substantially the same way to produce sub- 
stantially the same resuit. Infringement is not avoided by mère 
changes of form, or location of parts, or change of material, or the 
substitution of équivalents well known to be such at the time of the 
invention. But such is not this case. In feeding books one at a time 
to the trimming mechanism, to be trimmed one at a time and then 
fed one at a time out of the machine, or in feeding books one at a time 
to the first cutting station, and then one at a time to the second sta- 
tion, and then one at a time on to the delivery point, it was unneces- 
sary to clamp the book until it reached the first trimming station. 
Hence no provision was made for doing this. But in defendant's ma- 
chine, designed for another purpose, designed to operate in a différent 
manner and to produce a. diiïerent resuit, the complète trimming of 
a pile of books, it was necessary to keep the pile in perfect alignment 
and position from the starting point up to the first trimming station, 
or mechanism ; arid hence other and additional devices had to be pro- 
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vided, and corresponding modifications and provisions made. Hence, 
when the books are first placed in defendant's macîiine, they are 
clamped. In complainant's machine and with its fedding device it is 
impossible to do this. This is not a mère addition to complainant's 
machine. To do this it was necessary to discard the feeding mech- 
anism of complainant's machine and claims, and substitute another 
provided with a clamping device, and which other was not the well- 
known équivalent, but a différent one, operating differently, and car- 
rying and delivering the books in a différent manner. Hère, as else- 
where, the machines are differentiated. 

It is now so well settled by the décisions of the Suprême Court of 
the United States as to make the rules fixed and inflexible that "no 
one is the infringer of a combination claim unless he uses ail the élé- 
ments thereof"; also, while the inventer "is at liberty to choose his 
own form of expression, and while the courts may construe the same 
in view of the spécifications and the state of the art, it may not add 
to or detract from the claim" ; also, "where the patent does not em- 
body a primary invention, but only an improvementin the prior art, 
the charge of infringement is not sustained if defendant's machines 
can be differentiated"; also, "a greater degree of liberality and a 
wider range of équivalents are permitted where the patent is of a 
pioneer character than where the invention is simply an improvement, 
although the last and successful step, in the art theretofore partially 
developed by other inventors in the same field." Cimiotti Unhairing 
Co. V. American Fur Refining Co., 198 U. S. 399, 406, 410, 25 Sup. Ct. 
697, 49 L. Ed. 1100, and cases cited. Judge Day, in giving the opin- 
ion of the court, defines the word "pioneer," as applied to an inven- 
tion, and says : 

"This Word, althouRli used somewhat loosely, Is commonly understood to 
dénote a patent covering a function never before performed, a wholly novel 
device, or one of such novelty and importance as to mark a distinct step in 
the progress of the art, as distinguished from a mère improvement or perfec- 
tion of what had gone before." 

This, evidently, is the meaning Justice Day had in mînd in using 
the words "pioneer character." Also, when there has been a rejection 
and an amendment in the Patent Office : 

"It Is well settled that the claim as allowed must be read and interpreted 
with référence to the rejected claim, and to the prior state of the art, and can- 
not be so construed as to eover elther what was rejected by the Patent Office 
or disclosed by prior devices." 

Also, where the patent was an improvement but not a pioneer: 

"CJoncedlng that this spiral rod and its connections with the cylinder in the 
manner and for the purposes stated is a novel feature in the combination and 
entitled to protection, It is of that narrow character of Invention which does 
not entltle the patentée to any considérable range of équivalents, but must be 
practically limited to thé means shown by the inventer. The distinctioiï be- 
tween pioneer inventions pennlttlng a wide range of équivalents and those 
inventions of a narrow character, which are limited to the construction shown, 
has been frequently emphaslzed by the décisions of this court." Computing 
Scale Co. v. Automatic Seale Co., 204 U. S. 609, 617, 621, 27 Sup. Ct 307, 51 L. 
Ed, 645. 
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The daims of the patent in suit, or two of them, were somewhat 
narrowed in the Patent Office; and as this was an improvement 
merely, and not a pioneer, the complainant is limited "to the construc- 
tion shown," and is not entitled "to any considérable range of équiva- 
lents," and is limited to "the means shown." So limiting the claims 
of the patent in suit, No. 490,877, as the feeding device shown and 
described with some other of the meahs shown are not used by de- 
fendant, I am constrained to hold that défendant does not infringe the 
claims of that patent. 

Corning to patent No. 734,907, to Lovell and Williamson, for im- 
provements in book-trimming machines and analogous devices, and 
to claim 11 thereof, the one in suit hère, we hâve: 

"In a cutting machine, a plate-carrier, mounted to move laterally and in 
turn supporting a clamping-bar and a knife-carrier, together witli means for 
holding said plate-carrier In différent latéral positions, ail substantially as 
set forth." 

This combination is of old éléments in an old art, and is not a pio- 
neer. It is substantially limited to the means shown and described. 
We hâve a plate-carrier, a clamping-bar, a knife-carrier, and means 
for holding the plate-carrier in différent latéral positions. The plate- 
carrier is mounted to move laterally and supports the clamping-bar 
and a knife-carrier. This device, as I understand it, is for moving the 
two sets of knives and clamping-bars in a trimming mechanism, de- 
signed, say, to trim each end of a book at the same time, towards 
each other or from each other, as it is desired to trim books of différ- 
ent lengths. A "set" is a knife and a clamping-bar. In a framework 
a carriage runs back and forth, and moves books from one position 
to a third position by means with which we are not at présent con- 
cerned. At this third position the device of claim 11 is located. The 
plate-carriers are placed one on each side of the position occupied by 
the pile of books. Each consists of a frame supported on rods, four 
in number, two at each end, one above and one below the frame, and 
passing across it. They are threaded to correspond with orifices in 
the f rames, with right and left-hand screw threads, respectively. Both 
frames are supported by the same rods. The outer ends are provided 
with bevel gears, which mesh with others on a rod having a handle, 
and by turning this handle the carriers are moved nearer to or fur- 
ther from the center of the main frame, as may be desired. It dé- 
pends on which way the handle is turned. In "ways" on each carrier 
there is mounted a clamping frame which carries at its upper end a 
clamping-bar. When the uprights of this frame are brought or moved 
down, the clamping-bar impinges on one edge of the book. The other 
edge is also clamped at the same time by the other bar. Each carrier 
supports in its "ways" a knife-carrier also, the upper part of which 
carries a knife blade and the frame and knife-carrier are both con- 
nected to a rocking lever. This clamping-bar is slotted at the lower 
side, and a roUer cutter bed registers with the slot. When this lever 
is rocked towards the feed end of the machine, the clamping frames 
are drawn downwards till the clamping-bars rest on the ends of the 
book, respectively. If pressure is now continued, the clamping-bars will 
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press firmly on each end of the pile of books ; but, as the table under- 
neath prevents the further downward movement of the clamping-bars, 
the point where the lever is pivoted to the frames becomes a fulcrum, 
and the knives are forced upward and their edges are forced against 
and trim off the edges of the pile of books. By a reverse stroke the 
clamps are opened and the pile of books is advanced to a fourth posi- 
tion, where by a similar device operated in the same way the front 
edge of the book is trimmed. Moving the carriers by turning the rods 
moves the frames and clamping-bars and knives towards thj center 
or away f rom it, as desired. It goes without saying that the doser 
to the knife the clamping device is the better. 

Complainant says that, if the clamps and knives are separately car- 
ried, they must be separately adjusted, which is, of course, true, unless 
a mechanism is provided to accurately adjust the carrier of each at 
the same time and by the same movement. He says that Lovell and 
Williamson, aware of the difficulty and the delay of separate adjust- 
ments, overcame it by mounting a clamp. and a knife in one carrier, 
and arranged that the carrier and ail its burden should be moved as 
à whole to make the adjustment. As it is necessary that the clamp 
shall take hold before the knife commences its work, and continue to 
hold during the cutting, the frame carrying the clamping-bar and the 
frame carrying the knife are both attached to the one rocking lever 
and operated by it. If this device, which is made up of old and very 
familiar éléments, is new, or rather présents a new combination opera- 
ting in a new way to produce a new or improved resuit, and does, it 
may be patentable. If such is the case, I think it is. 

But défendant says it is anticipated by the prior art, and refers to 
patent to Elder, No. 10,123, October 11, 1853, to Snow, No. 51,234, 
November 28, 1865, to Sands, No. 355,557, January 4, 1887, and to 
Noyés, No. 218,307, of August 5, 1879. The Noyés patent is for a 
cutting or trimming mechanism for cutting and trimming wood veneer ; 
but it is a trimming machine, and I think an analogous art. In this 
device we hâve a plate-carrier, the carrier on which the uprights car- 
rying or supporting the clamps and knives or saws are supported 
and with which they move, and they are mounted so as to move later- 
ally, or one so moves, and both might equally as well. There are 
rneans for holding said plate-carrier in différent latéral positions. 
Thèse means differ from those actually described in the patent in 
suit ; but this, with many to sélect froni, is a mère matter of sélection. 
Mr. Steuart says, speaking of this Noyés patent : 

"The spécifie arrang:ement called for by clalm 11 Is found in the Noyés 
patent, , No. 218,307, August 5, 1879. Réferrlng particularly to the last-men- 
tioned patent, It wlll be seen that there is a frame, B, at the left-hand side 
of Fig. 2, and a frame, A, at the right-hand side: of Fig. 2; thèse two frames 
' being eacli of them a plate-carrier in the sensé in which that term is used in 
the claim. The frame, B, is adjustable by ,slot and boit connections with the 
side frame, C, of the machine. In the frame, B, there is moUnted the clamp- 
ing-bar, D, and a knîfe-carrier, J ; thèse two parts being movable toward and 
from each other, so as to eut the worlî which Is passed between them. The 
construction in the Noyés patent is indistinguishable from that called for by 
çlaim 11 of the Lovell and Williamson patent, and the opérations of the two 
are Identicai; In both tlie cliimplng-bar descends so as to rest on the work 
prellmiûary to the actual cutting opération, and in both the power la appUed 
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through mechanlsm which draws the knlfe-earrler and clamplng-bar toward 
each other, so as to effect the clamplng and cutting opération." 

After describing certain of the constructions of the Noyés device, 
that patent says : 

"With this construction, when the veneer bas been arrangea upon the center 
•cross-bars of the end frames, A, B, the lever, F, Is swung downward. The 
first effect of thls movement Is to draw the clamplng blocks or bars, D, down- 
ward, to clamp the veneer upon the cross-bars of the frames. A, B. As the 
downward movement of the lever, ï\ Is continued, the next efCect Is to force 
the bar, J, and the cutter, K, upward, and cause the teeth, k', to eut out the 
wood or chips between the tenons and form the shoûlders of the sald tenons." 

This describes almost exactly the clamping and cutting opération of 
the Lovell and WiHiamson patent in suit. The other similarities of 
construction and opération are equally niarked. It seems to me that 
anticipation is clearly shown, and that in this claîm 11 we hâve no patent- 
able invention disclosed, in view of the prior art. Should we assume 
that there is, it is of a most narrow character, in view of the prior 
art; and complainant is not entitled to any considérable range of 
équivalents, when charging infringement. He must show that de- 
fendant is using substantially the combination of claim 11 of Lovell 
and Williamson's patent in suit, so limited in its construction. Com- 
puting Scale Co. v. Automatic Scale Co., supra. A mère description 
of defendant's machine, Exhibit F, deraonstrates that défendant is 
not using that combination, unless we allow the broadest possible 
range of équivalents. To this construction complainant is not entitled. 
In the first place, the defendant's construction does not require a frame 
or carrier to hold and move the knife and clamp together, and in it 
I am unable to find such a device or arrangement. If there is found 
such a device or arrangement so operating, it is of a character and con- 
struction so différent from that of claim 11 in suit that it is not an 
équivalent of which the complainant can avail himself. The two ma- 
chines in this regard are so clearly differentiated that infringement of 
daim 11 is not made out. On this point the witness Steuart says : 

"A. The defendant's machine, shown In Complainant's Exhibit F, has 
simply adopted the ordlnary common adjustment of two knlves upon a carrier. 
where It Is desired to operate upon work of différent size. I do not find In 
the defendant's machine any part which answers at ail to the term 'plate-car- 
rier' as used In the claim ; nor do I find in the defendant's machine any 
parts which correspond to the clamping-bar and knlfe-carrier as called for by 
sald claim." 

The resuit is that défendant does not infringe, and the bill of com- 
plaint must be dismissed, with costs. 
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SANTA OLABA œUNTX T. GOUÎY MAGHINH 00. et aL 

(arciolt Court, N. D. Oalifornia. February 21, 1908.) 

No. 14,562. 

1. Removal of Cîatjses— Pétition— Citizenship. 

Where a removal pétition based entirely on dlverslty of citizenship 
was flled by one of tbe défendants alone, and whoUy failed to dlsclose 
the fact that the other défendant was merely a nominal or formai party 
to the action, and such fact did not sufficlently appear elsewhere in the 
record, the pétition was fataliy détective, sincê, for the purpose of removal, 
the parties must be considered collectively. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 42, Eemoval of Caus- 
es, S 170. 

Diverse citizenship as a ground of fédéral jurlsdlction, see notes to 
Shlpp v. Williams, 10 0. C. A. 249 ; Mason v. Dullagham, 27 C. 0. A. 298.] 

2. Samb— Amendment. 

Where a removal pétition Is détective for f allure to staté the necessarj' 
jurisdictional facts, the omission is fatal to the right of removal, and can- 
• not be settled or cured In the fédéral court by amendment 

J. H. Campbell, Dist. Atty., and C. C. Coolidge, Asst. Dist. Atty., for 
plaintiff. 

William A. Beasley, H. Ray Fry, and William A. Bowden, for de- 
fendant Goldy Mach. Ce. 

VAN FLEET, District Judge. The pétition for removal was filed 
by the defendaiît Goldy Machine Company alone, and whoUy fails to 
disclose the fact, now sought to be shown in opposition to the motion 
to remand, that the défendant Tilden was a merely nominal or formai 
party défendant to the action ; nor is that fact sufficlently made to ap- 
pear elsewhere in the record. In fact, no reason is stated in the péti- 
tion why Tilden did not unité in the application to remove, nor any- 
thing said as to his citizenship. In this respect, therefore, the pétition 
failed to make a case entitling the first^named défendant to remove the 
case hère by reason of diversity of citizenship of the parties— the sole 
ground relied upon for claiming jurisdiction in this court — since for 
this purpose the parties must be collectively considered. It is upon 
the case made by the record upon which removal is asked and had that 
the question of jurisdiction, dépends, and if there is a failure to state 
the necessary jurisdictional facts the omission is fatal to the right of 
removal, and cannot be supplied or cured in this court, for the reason 
that the case is not properly hère, but jurisdiction still remains in the 
state court. Crehore v. Ohio & Miss. Ry. Co., 131 U. S. 240, 9 Sup. 
Ct. 693, 33 L. Ed. 144. In that case, after discussing the décisions of 
that court from which this principle is deduced, it is said : 

"It thus appears that a case Is not, in law, removed from the Btate court 
upon the ground that It Invoives a controversy between cltizens of différent 
States, unless, at the time the application for removal Is made, the record, 
upon its face, shows it to be one that is removable. We say, upon Its face, 
because 'the state court is only at liberty to Inquire whether, on the face of 
the record, a case has been made which requires it to proceed no further' ; 
and 'ail issues of fact made upon the pétition for removal must be tried in 
the Circuit Court' Stone v. South Carolina, 117 U. S. 430, 432, 6 Sup. Ct 
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799, 29 L. Ed. 962; Carson v. Hyatt, 118 U. S. 279, 287, 6 Sup. Ct 1050, 30 
L. Ed. 187. If the case be not removed, the jurlsdlctlon of the state court 
remains unafifected, and, under the act of Congress, the jurisdiction of the 
fédéral court could not attach untll it becomes the duty of the state court to 
proceed no furtiier. No such duty arises nnless a case is made by the record 
that entltles the party to a removal. 

"Ail this Is made entirely clear by the express requlrement of the act of 
1875 that the Circuit Court shall remand 'to the court from whtch It was re- 
moved' any cause brought from that court, whenever It appears that It is not 
one of whleh the fédéral court can properly take cognizance. Cameron v. 
Hodges, 127 U. S. 322, 326, 8 Sup. Ct. 1154, 32 L. Ed. 132. If a suit entered 
upon the docket of a Circuit Court as removed upon the ground of the diverse 
cltlzenship of the parties was neyer, in law, removed from the state court, 
no amendment of the record made in the former could affect the Jurlgdictlon 
of the latter or put the case rightfully on the docket of the Circuit Court as 
of the date when It was there docketed ; for the only mode provided In the 
act of Congress by which the jurisdiction of the state court of a controversy 
between citizens of différent states can be divested is by presentlng a péti- 
tion and bond in that court showing. in connection wlth the record, a case 
that is removable. The présent motion, in effeet, is that such amendment 
of the record may be made in the Circuit Court, as wlll show that thIs case 
raight hâve been removed from the state court, not that, In law, It has ever 
b(%ii so removed," 

This is not an instance of a merely def ective or informai statement of 
the necessary facts, but an entire absence of essential facts. In the 
former case the defect may be cured by amendment in this court (Pow- 
ers V. Ry. Co., 169 U. S. 92, 101, 18 Sup. Ct. 264, 43 L. Ed. 673 ; Kinney 
V. Savings & Loan Association, 191 U. S. TS, 34 Sup. Ct. 30, 48 L. 
Ed. 103) ; but in the latter, as we hâve seen in the case first cited, it 
may not. If the matter set up in the afïidavits filed by the défendant 
Goldy Machine Company in this court had been incorporated in its pé- 
tition, a différent case would be presented, which might fall within the 
principles of the cases relied on by it ; but the facts stated in the péti- 
tion for removal do not bring it within the application of those prin- 
ciples. 

The motion to remand the cause to the superior court of Santa Clara 
county must be granted, and it is so ordered. 



UNITED STATES v. MAGNUS & LAUER. 

(Circuit Court, S. D. New York. January 13, 1908.) 

No. 4,906. 

CusTOMS DuTiES— Classification— ChloeophtlI/—*'Coloe." 

Chlorophyll, a coloring matter used in stalning oils and foodstufEs, is 
not a "color," within the meaning of TarifC Act July 24, 1897, c. 11, § 1, 
Schedule A, par. 58, 30 Stat 154 [U. S. Comp. St. 1901, p. 1680], but is 
dutiable as an unenumerated manufactured article under section 6, 30 
Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, p. 
1262.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below, which is reported as G. A. 6,560 (T. D. 38,018), 
affirmed the assessment of duty by the coUector of customs at the port 
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of New York on an article known as "chlorophyll." The opinion 
filed by the Board of General Appraisers is as follows : 

McClelland, Gênerai Appralser. The merehandise which is the sub- 
Ject of thèse protests is invpiced as "chlorophyll soluble in fat, soft," and 
"chlorophyll Uquld soluble In alcohol and water." It was returned by the 
appralser as a color, and duty was aecordingly assessed at the rate of 30 
par cent, ad valorem under the provisions of Tarife Act July 24, 1897, c. 11, 
§ 1, Schedule A, par. 58, 30 Stat. 154 [XJ. S. Comp. St. 1901, p. 1630]. Various 
clalms are made in the protests for rates of duty other than assessed; but 
counsel for importers In their brief announce that they rely on the clalm 
made for duty at the rate of 20 pesr, cent, ad valorem under the provisions of 
section 6 of said act (30 Stat 205 [TJ. S. Comp. St. 1901, p. 1693]). 

Sadtler, in hls handboolj on "Industrial Organic Chemjstry," at page 440, 
bas this to say of chlorophyll: "This Is a green coloring matter of fresh 
végétation, and is abundantly présent in nature, but it has not been found 
possible to Isolate it in a pure state adapted for use. It Is stated that chloro- 
phyll forms a beautiful green color wlth zinc as mordant, which Is adapted 
for dyeing, but it has not as yet been used in praetice." The officiai ex- 
aminer in the appraiser's department, who passed the merehandise, in bis 
examination assents to this statement, and, being further examined, testified 
as follows : ,"Q. Do you agrée, as stated bere, that it has never been used 
as a dye? À. No ; I do not think It can be used as a dye, because the tinc- 
torial properties are not strong enougb. Q. Do you mean by that that It 
cannot flx a color? A. Well, yes; I do not thinlt it can be used practically 
for dyeing purposes. Q. Are you famillar with Persian berry extract, which 
was the subject of G. A. 6,272? A. Yes. Q. How does this article, so far 
as its coloring power is concerned, compare with the Persian berry extract 
which was the subject of that G. A.? A. Well, It is used for the same pur- 
poses — can be used for the same purposes. 

• • * *** * * • • 

The board found In sald G. A. 6,272 (T. D. 27,054) that Persian berry ex- 
tract was exclusively used for the purpose of staining foodstuffs, and held 
It to be a nonenumerated manufaetured article, subject to duty as such under 
the provisions of section 6; and in this case it is established to our satis- 
faction that the merehandise involved is adapted only to similar uses, except 
that that represented by Exhlbit 2 may aiso be used for coloring essential 
oil. We do not think that the merehandise represented by either Bxhibit 
1 or 2 is a color, wlthin the meanlng of the language of paragraph 58, under 
which duty was assessed ; and there being no spécial provision therefor in the 
existing tariff act, nor one under which even under the application of the 
similitude clause, it may be said that It Is provided for, It follows that duty 
must be assessed upou the merehandise as clalmed under the provisions of 
section 6 for unenumerated manufaetured articles. 

To that extent the protests are ijuçtained, and In ail other respects they 
are overruled. The décision of the collector is modifîed aecordingly. 

J. Osgood Nichols, Asst. U.S. Atty. 

Kammerlohr & Dufïy (John G. Duffy, of counsel), for importers. 

HAZEL, District Jiidge. Décision affirmed. 
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In re MARINE IRON WORKS. 
(District Court, B. D. New York. March 14, 1908.) 

1. Bankeuptcy— Insolvenct— "Mabket Vaxtje" op Assets— What Consti- 

TUTES. 

The falr "market value" of a corporatlon'g assets, for the purpose of 
determining Its solvency when it committed an alleged act of bankruptcy, 
was the value which the corporation might hâve realized on them for 
itself. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 6, Bankruptcy, S 84. 

For other définitions, see Words and Phrases, vol. 5, pp. 4383^388 ; 
vol. 8, p. 771T.] 

2. Same. 

Where, on creditors' pétition In bankruptcy. Issues as to the alleged 
bankrupt's solvency and indebtedness to petitioners hâve been found in 
their favor by a spécial commissioner, though the excess of liabillties 
over assets were not large at the time of the alleged act of bankruptcy ; 
through dlsagreements between the bankrupt corporatlon's stockholders 
and outstanding judgments a foreed sale would not hâve produced pro- 
ceeds sufflcient to meet the corporatlon's obligations; since the filiug 
of the pétition rent, receivership expenses, etc., hâve aecrued, while thi.» 
property has deteriorated ; it appears that a refusai to conflrm the com- 
missioner's report would not put the corporation upon its feet, or brlng 
about any beneflt equltably ; and souie time has been given the parties to 
efCect a satisfactory arrangement, and nothlng has been done — a décision 
in favor of the creditors, and directing that an adjudication be had, will 
be entered. 

In Bankruptcy. 

Putnam, Twombly & Putney, for petitioning creditors. 
L. W. Widdecombe, for alleged bankrupt. 

CHATFIELD, District Judge. The Marine Iron Works is a cor- 
poration with comparatively few stockholders. Certain judgments 
were obtained against it, and, a sale being imminent under exécution 
upon one of thèse judgments, certain other creditors filed a pétition in 
bankruptcy. An answer was interposed denying insolvency, contro- 
verting the indebtedness to petitioning creditors, denying the making 
of written admission of insolvency, but admitting that a sale under ex- 
écution upon a judgment was advertised, which the alleged bankrupt 
had not vacated or discharged five days before the date of sale. 

Upon a référence to a spécial commissioner, the issues hâve been 
found in favor of the creditors. The spécial commissioner, while 
changing the amount somewhat, upholds the validity of the petitioning 
creditors' claims. He has inquired into the valuation of the alleged 
bankrupt's property, and reports that it was insolvent. The bankrupt 
questions the valuation as found by the commissioner, and it appears 
that the excess of liabilities over assets, at the time of the alleged act 
of bankruptcy, was not large. Certain options to purchase lands under 
water, which may in the future be of considérable value, were consider- 
ed to be of no value by the spécial commissioner, and there is no reason 
to differ with his opinion that this option was then unsalable. The en- 
tire situation makes it apparent that if the ofïicers of the bankrupt, 
who were also some of its creditors, had been in entire accord with ail 
159 F.— 48 



754. 159 FHDŒRAL EEPOBTER. 

of the stockholders, the property might hâve been saved ; but with the 
disagreements existing, and judgments outstanding, it is apparent from 
the record that a forced sale would not hâve produced proceeds suf- 
ficient to meet the obligations of the corporation, nor did the assets ex- 
ceed the liabilities at a fair market value — that is, at a value which the 
corporation might hâve realized on them for itself. In re Hines (D. 
C.) 144 Fed. 143. Since the date of the filing of the pétition in bank- 
ruptcy, which was August 3, 1906, rent has been continually accruing, 
and the expenses of a receivership and a very long and voluminous 
référence hâve resulted, while the property has deteriorated. 

There seems to be no légal reason for dismissal, and it is impossible 
to imagine that refusai to confirm the report at the présent time could 
put the corporation upon its feet, or bring about any benefit equitably. 
Some time has been given to the parties to see if an arrangement could 
be effected, inasmuch as so few individuals are directly interested in 
the bankruptcy proceeding ; but, nothing having been donc, it is con- 
sidered that the matter must be determined upon the strict lines of the 
issue as referred to the spécial commissioner, and as to that his opinion 
must be confirmed, and a décision rendered in favor of the creditors, 
and directing that an adjudication be had. 



PLAUT V. GORHAM MFG. CO. et aL 

(District Court, S. D. New York. February 4, 1908.) 

Bankbuptot— Possession of Peopebty— Rbcoveby— Jueisdiction. 

Where a complalnt alleged that the bankrupt's reeeiver oceupled the 
premlses lu controversy under a lease held by the bankrupt for the month 
of August, 1906, and that défendant wrongfuUy dlspossessed such re- 
eeiver In September under a warrant issued by a magistrate without 
jurîsdiction, and had since been in possession, the bankruptcy court had 
jurlsdlction of the suit by the bankrupt's trustée to recover possession of 
the property under the lease; the property having been once in the pos- 
session of an offlcer of such court. 

Myers & Goldsmith, for complainant. 

George Carleton Comstock (J. Noble Hayes, of counsel), for de- 
fendants. 

HOLT, District Judge. This is a demurrer to a complaint on the 
ground that the court has no jurisdiction. The suit is brought to re- 
cover the possession of property under a lease held by the bankrupt, 
which the défendant claims was terminated by a judgment in dispos- 
sess proceedings. 

The complaint allèges that the reeeiver occupied the premises for 
the month of August, 1906, and that the, défendant the Gorham Manu- 
facturing Company wrongfully dlspossessed him in September, under a 
dispossess warrant issued by a magistrate without jurisdiction, and has 
since been in possession. I think that thèse allégations show that this 
court has jurisdiction. I understand the test to be whether the property 
is or has been in the possession of an officer of the bankruptcy court. 
If it is in such possession, clairaants can be cited into the bankruptcy 
court to détermine the validity of any claims or liens asserted against 
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it In re Rochford, 134 Fed. 183, 59 C. C. A. 388; In re Kellogg, 121 
Fed. 333, 37 C. C. A. S47; In re Eppstein (C. C. A.) 156 Fed. 42. If 
it has been in such possession, and has been wrongfully withdrawn 
from such possession, suits may be brought in the bankruptcy court 
to recover it. Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 
L. Ed. 1157. It is in the cases where property claimed to belong to the 
bankrupt is and always has been in the possession of another party 
that this court has no jurisdiction, as held in Bardes v. Bank, 178 U. S. 
524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, unless the property has been 
fraudulently or preferentially transferred, as provided for in the 
amendments of the bankrupt act in 1903. 

My conclusion is that the demurrer should be overruled, with leave 
to the défendants to answer on payment of costs. 



BAI/riMOBE & BOSTON BARGE CO. v. KNIOKERBOCKER STBAM 

TOWAGE CO. 

(District Court, D. Maine. February 21, 1908.) 

No. 41. 

1. TowAGB— Injuet to Tow— Liability or TiJG FOB Want of Peopke Skill. 

Where the master, in charge of the opérations of two tugs engagea to 
tow a loaded barge down the Kennebec river, at the request of the master 
of the barge delayed starting untll the tide liad passed the most favorable 
stage, and also plaeed the tugs alongside on either quarter of the barge, 
although lie had never towed down the river In that way before and dis- 
approved of it, he became responsible for such method, in the absence of 
an agreement to the contrary, and bound to the exercise of reasonable care 
and slslll; and the tug owner was llable for a groundtng of the barge 
through Improper handling by the tugs, due to the fallure to appreciate 
the effect of the currents on a tow so made up, althougli, if they had been 
allowed to tow In the usual way, the Injury would probably hâve been 
avolded. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 45, Towage, § 15.1 

2. Saue. 

Evidence consldered, and held insufflclent to sustaln an allégation that 
the injury of a barge by striking some rocks outside the chaimel while 
belng towed by two tugs down the Kennebec river was due to any négli- 
gence or want of skill on the part of the tugs, which were towlng in tbe 
customary manner and kept the channel, but rather to show that the 
sheering of the barge was despite the efforts of the tugs to prevent It. 

[Ed. Note. — For cases in point, see Cent. Dlg. voL 45, Towage, S 36.] 

In Admirâlty. 

Edward C. Plummer, for libelant. 
Benj. Thompson, for respondent 

HALE, District Judge. This libel in personam is brought to recover 
damages sustained June 3, 1906, by the libelant's barge Jeannie, while 
being towed down the Kennebec river by the respondent's steam tugs 
Perry and Seguin; also to recover damages sustained August 21, 
1906, by the libelant's barge Emilie, while being towed down the Ken- 
nebec river by the respondent's steam tugs Seguin and Charlie Law- 
rence. 
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1. The facts relating to the itijury tb the Jeannie are substantially 
as follows: The barge Jeannie is a whaleback barge, about 265 feet 
in length, 26 feet beam, and drawing at the time of her injury 13 feet 
forward and 13.3 feet aft. The respondent company is the owner of 
a large fleet of steam tugs, and has been engagea in the towage busi- 
ness on the Kennebec river for màny years. The testimony tends to 
show that, during the season, it generally tows about 3,000 vessels. 
The steam tug Perry is a vessel of 107 gross tons and is equipped 
with engines which develop about 400 horse power. At the time of 
the injury she was in command of Capt. Frank Dingley, who has had 
large expérience as maçter of steam tugs on the Kennebec river. The 
steam tug Seguin is a vessel of 98 gross tons, built at Bath especially 
for Kennebec towage. She has condensing engines which develOp 
about 400 horse power. At the time of the injury she was in com- 
mand of Capt. Alfred H. Hogan, who has been master of steam tugs 
for many years ; his expérience being mainly upon the Kennebec river. 
The Kennebec river is a tidal river,, upon which, for many years, 
there has been a large amount of navigation. Nearly ail vessels tow 
on the river. With référence to the passage where the injury happen- 
ed at Thorn's Head, 20 miles below Pittston, the place of starting, and 
only 3 or 4 miles above Bath, the testimony, and the chart show that 
in going down the river vessels of 13 feet draft and upwards are 
obliged to make a turn to port of about three points in a distance of 
somewhat less than half a mile, and in that space there are several 
currents setting in différent directions; due to the two branchés of 
the river, through which the tide ebbs and flows, and due, also, to the 
location of islands and shoals. On the ebb tide the current sets out 
of Whiskeag creek and by Thorn's Head, where thèse currents come 
together. A black buoy marks a ledge which is passed on the star- 
board hand going down the river. A red buoy marks the sand spit 
a little below and on the opposite side of the river. In order to pass 
thèse places in safety it is necessary for a vessel to pass the black buoy 
close aboard and then swing sharply to port in order to pass between 
Thorn's Head and the red buoy. The gênerai tendency of the ebb 
tide coming out of the Whiskeag Narrows is to set a vessel off from 
Thorn's Head. There is testimony that a vessel was never before 
known to strike on Thorn's Head. 

On Saturday, June 2, 1906, the barge Jeannie completed her load- 
ing at the Indépendent ice house at Pittston. She had on board 2,345 
tons of ice, and was drawing 13 feet forward and 13.3 feet aft. She 
was under the command of Capt. Herbert W. Jellison, a master mar- 
iner of 20 years' expérience. Mr^ Haley, the superintendent of the 
American Ice Company at that point, notified the respondent that the 
barge was ready for sea. Capt. Dingley, the agent of the towboat 
company at Bath, gave directions for the two steam tttgs, Perry and 
Seguin, to go to the Jeannie on Sunday morning for the purpose of 
towing her to the mouth of the Kennebec river. Pursuarit to this 
order, the Perry, in command of Capt. Frank Dingley, proceeded to 
Swan's Island on Sunday morning. From that point he toweà the 
schooner Hattie to the Independent ice house at Pittston, ahchored 
her in the river, and then went alongside of the Jeannie, which was 
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headed up river with her starboard bow against the wharf. The Perry 
then made fast to the port side of the Jeannie about 8 o'clock. At 
this time the other tug had not arrived. There is testimony of certain 
conversation between Capt. Dingley of the Perry and Capt. Jellison 
of the barge with référence to starting down river. About 10 o'cipck 
the second tug was observed coming up river. The Jeannie was then 
started from the wharf; and the Seguin, in charge of Capt. Hogan, 
assisted in winding her. While the Perry was waiting alongside the 
Jeannie, Capt Dingley of the Perry and Capt. JelUson, the master of 
the barge, had some talk as to the character of the river and the man- 
ner in which the tugs should tow the barge. Upon their conversation 
I shall comment later. After the barge was turned, the Seguin made 
fast On the starboard quarter. About 10:30 the tugs started with 
the barge down river, the tide having fallen several inches. The tugs 
proceeded down river until they reached the vicinity of Thorn's Head, 
some 30 miles below Pittston. The tide at thiS point runs ebb near- 
ly two hours eariier than at Pittston. While passing Thorn's Head, 
the snout or bow of the Jeannie struck the shore in practically a direct 
line down the river. She was considerably damaged below the water 
line, but immediately came off the ledge. The Seguin took a short 
hawser ahead, the Perry made fast again to the port quarter, and thus 
they towed the barge to Bath. The foregoing statement of the facts 
is, I think, without conflict. 

There is a conflict in testimony as to what the talk was between Capt. 
Dingley and Capt. Jellison in référence to the manner in which the 
tugs should tow the barge. Capt. Jellison of the barge testifies : 

"We had the tug Perry tled up on our port quarter and the tug Seguin 
was tied up on our starboard quarter. 

"Q. By whose orders did they assume those positions, so far as you know? 

"A. By their own. They had no orders from me. They placed them 
there at their own option." 

Capt. Dingley, the master of the Perry, testifies that he arrived at 
the Jeannie at 8 o'clock on Sunday morning; that she was then head- 
ed up river, with her starboard side against the wharf ; that he went 
on the port quarter, threw a line out at each end, and said to Capt. 
Jelhson : 

"Talie In your lines and we will start you down." 

Capt. Dingley testifies as to his conversation with Capt. Jellison 
as follows: 

"He [Capt. Jellison] says: 'Where's the other boat? l'm going to hâve 
two boats.' I says, 'She wUl be right along.' 'Well,' he says, 'we wlll wait 
until he comes.' I says, 'Oaptain, let us start you along,' and he says, 'Mot 
until the other boat cornes.' He says, 'How are you going to tow me?' and 
I says,. 'With one boat alongside and one ahead,' and he says, 'No ; I am 
going to tow with a boat on each side.' I says: "Captain, you had better 
let us tow you that way. We can handle you better.' But he says, 'I want 
a boat on each side.' I says, 'Captain, usually when strangers corne hère, 
we generally handle them our own way.' 'Well,' he says, 'you are going 
to handle me my way.' I says, 'If we handle you your way, you ought 
to be resjMnsible If you hâve the say about it.' I says, 'When we handle 
them our way,- we assume the responsibility ; but when we don't, we 
do not.' He says, 'You . are going to tow me with a boat- on each side.' 
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I s^ys, 'Tou're the doetor, but,' I says, 'let me start you before ihe tïâe gets 
to hawsing.' I says, 'It Is about hlgh water.' He says, 'Wait untll the 
other boat cornes.' I says, 'The boat was ready to start about the same 
time and she was taklng a boat away f rom Murdock's, and I was éxpeeting 
her every minute.' Whlle we were talking, Mr. Haley says, 'There she 
cpmes now.' I took my glasses and looked, but It was not the Délia; it 
wais the Seguin. I says: 'Captaln, hère cornés the boat now. Let us take 
In our Unes and get started.' So he did, and we got half swung round when 
the Seguin got there. 

"Q. Now, Captain, when you flrst had thls talk with him, which was 
when you flrst reached the barge, what was the state of the tide? A. Very 
near hlgh water. 

"Q. You say âbout what time you came alongside of him? A. We left 
the barge about 8 o'clock. 

"Q. Did he say at that time anythlng with référence to whose orders he 
was acting nnder flbout having a tug on each side? A. Yes; bis people's. 

"Q. What did he say about his people? A. He sald his people ordered 
him to bave two tugs ; he was to bave two tugs. 

"Q. Did he say how the tùgs were to tow him? A. He didn't say any- 
thing about haylng been ordered as to how the tugs was to tow him. 

"Q. What did you say to.lilm when he said he was going to hâve a tug 
on each sideî A. I told him It was an awkward way. 

"Q. Anythlng about what effect it would hâve to hâve a tug on each side? 
A. He says they docked me with beats on either side. 

"Q. What reply did you make to that? A. I says, 'Certainly, Captain, 
that Is the only way they can do.' 'But,' I says, 'we go down a shoal river, 
and we hâve to cross the tldes at some points, and a boat alongside cannot 
do as well as a boat with a hawser over the bow.' 

"Q. Did you tell him what advantage the hawser over the bow would 
bave about swinging her? A. I told him we eould swing mueh better with 
a hawser over the bow than he eould alongside. 

"Q. Anythlng said as to whether you ever towed with a boat on each 
quarter on the river? A. I Says, 'We never towed a vessel down the river 
that way before.' " 

Later in the examination, Capt. Dingley further testifies: 

"The Seguin came up around his bow. His bow was off. He lay diagonal- 
ly acroBS the river, swinging very slowly. The Seguin came up and says, 
"Where do you want me ; a hawser ahead?' 

"Q. What reply was madeî A. 'Alongside.' 

"Q. Who said that? A. It was asked a second time, and nobody answered 
the second time. The second time, I says, 'The captain says he wants you 
alongside.' 

"Q. And what did the Seguin then do? A. Made fast alongside. 

"Q. Whereaboutsî A. On the starboard quarter. 

"Q. And then you started down the river, did you? A. We did. 

"Q. When you got started down the river, at the time you started down 
the river, what time was It? A. Just as we got swung round, the church 
bells rung at South Gardlner, and I looked at my clock and it was 20 minutes 
past 10. 

"Q. Then as you went down the river did your boat continue on the port 
side and the Seguin on the starboard? A. Yes, sir. 

"Q. And when you got straight down the river what did you do about going 
fuU speed ahead? A. We went full speed ahead where the river was straight 
and good, and when we came to the tuma we would slow up or back, as the 
case would be, whichever way we would turn. 

"Q. Make the tums ail right? A, ïes; made the turns ail right; a llttle 
slow at one or two. • 

"Q. How did the barge appear to answer her helm? A, Slowly. 

"Q. But she did respond, did she? A. She did." 

This was the first trip that Capt. Jellison had ever made upon the 
river. No disaster occurred until the arrivai at the black buoy, half 
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a mile to the westward of Thorn's Head. The testimony shows that, 
when the barge had gotten sufficiently far beyond the black buoy 
to make the turn, the wheels on both the tugs and the barge were 
starboarded. At some time after this the engines of the Perry on the 
port side of the barge were reversed. Capt. Dingley of the Perry had 
charge of the tow. The barge then, with the tugs on either side, began 
to swing to port. The Seguin on the starboard side was going ahead, 
while the Perry on the port side was backing, which tended to swing 
the tow to port. But somewhere after passing the black buoy the Se- 
guin ceased to work its engines forward and began to back. There 
is some indefiniteness as to the précise point at which the Seguin be- 
gan to back. It is claimed by the libelant that if she had continued 
to go forward, leaving the Perry, on the port side to continue to back, 
the turn would bave been properly made, and Thorn's Head would hâve 
been passed in safety. The testimony convinces me that the barge 
was under the control of the tugs. I do not find anything to persuade 
me that she did anything to prevent the tugs from exercising complète 
control and dominion over her. It is clear that they did not success- 
fully pass Thorn's Head. Capt. Jellison of the barge testifies that he 
does not know why the Seguin backed; that Capt. Dingley of the 
Perry did not know; and that, soon after the accident, Capt. Dingley 
said that if the Seguin had not backed he would hâve made the turn. 

The respondent insists that if the tugs had been attached to the 
tow in the manner first designated by Capt. Dingley, namely, one for- 
ward on a short hawser and the other on the port side, the towage ser- 
vice would hâve been successfuUy performed; that in fact it could 
readily hâve been performed with one tug forward on a short haw- 
ser, and without the aid of a second tug. Thè; testimony on the part 
of the respondent is that Capt. Jellison insisted upon having the barge 
towed with a tug upon either side of her, and that, with great re- 
luctance, Capt. Dingley towed her in this way. But the testimony 
falls short of proving an agreement on the part of the libelant to 
bear the responsibility of this method of towage. The tugboats were 
not common carriers. When Capt. Dingley found that he was unable 
to convince Capt. Jellison that the latter's method of towing was open 
to serious objection, Capt. Dingley had the right to refuse the tow- 
age service. If the delay occasion ed by the protracted conversation 
had made it too late to start down the river that day, he had the right 
to delay the towage service until the following day, when an earlier 
start could hâve been made. 

In the case of The Naos (D. C.) 144 Fed. 292, 299, this court held 
that the captain of a tugboat was in fault in starting at too late an 
hour, "even if he was urged to this delay by the charterer." 

In the case at bar, Capt. Dingley adopted this method of towage 
without obtaining Capt. Jellison's assent to assuming the responsi- 
bility for it. As to the effect of such assumption of responsibility, if 
there had been any, it is not necessary for me to cônsider. Capt. Ding- 
ley testifies that he had never towèd barges in this way before; and 
he now says that if he had towed the barge in the method which hé 
had suggested he could hâve done it successf ully. But, having adopt- 
ed this method of performing the towage service when he had the 
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right to décline it, he must be held to the use of the reasonable skîll 
of a prudent mariner in conducting the towage after this method. 

In The Margaret, 94 U. S. 494, 34 L. Ed. 146, in. speaking for the 
Suprême Court, Mr. Justice Swayne held that, although the steam 
tug performing tlie towage service was not a common carrier, nor an 
insurer, it was bound to exercise reasonable skill and care in every 
particular relating to the work until it was accomplished ; that she 
was bound to know the channel of her home port, and whether, under 
ail the circumstances, it was safe and proper to attempt to perform 
the towage service; and that if what occurred was inévitable the 
tug should hâve forecast it and hâve refused to proceed. 

In Transportation Line v. Hope, 95 U. S. 297, 24 L. Ed. 477, the 
Suprême Court held that, as a necessary incident to the engagement, 
the tug assumed suprême control of the tow. In speaking for the 
court, Mr. Justice Hunt said : 

"When the master of a tug undertakes to transport a barge he must apply 
the means for that purpose. He must furnish the motive power not only, but 
he must direct her location, whether on the port or the starboard side, wheth- 
er she shall be the Inside boat or the outside boat, when and how she shall be 
lashed to other boats ; ♦ • » and what shall be her course of navigation." 

In The Garden City, 127 Fed. 298, 62 C. C. A. 182, it was held by 
the Court of Appeals for the Sixth Circuit that the master of a tug 
is bound to possess such degree of skill and judgment for the pro- 
tection of his tow as might fairly be expected from a man of liis call- 
ing under ail the circumstances in whïch he is placed. 

In Winslow v. Thompson, 134 Fed. 546, 67 C, C. A. 470, it was 
held by the Court of Appeals in this circuit that the tug is bound, 
first, to know the condition of the channels and other waters wheré 
she assumes to tow. 

In Schuyler v. Tillyer (C. C.) 41 Fed. 477, it was held by the Cir- 
cuit Court, Eastern Pennsylvania District, that, while the tug did 
not stipulate for the absolute safety of the schooner, yet she was bound 
lo meet such requirementS of her service as would enable her to ren- 
der it with safety to the schooner. She must know the depths of 
water in the channel, the obstructions that exist in it, the state of the 
tides, the proper time Of énterîng upon her service and, generally, 
ail the conditions which are essential to the safe performance of her 
undertaking. In that case, the court said : 

"If she falled in any of thèse requirements, or In the exercise of adéquate 
Rlsill or care, she Is justly subject to an Imputation of négligence." 

In the case of The Florence (D. C.) 88 Fed. 302, Judge Coxe, sit- 
ting in the District Court, held that it was the duty of the master of 
a tug to see that the tow is properly made up, and that he must know 
the conditions of the river, the width of the channel, and the effect 
of the tide; that he is the pilot of the voyage, and responsible for 
the navigation of both vessels. 

In the case of The Deer, Fed. Cas. No. 3,737, Judge Blatchford 
says: 

"The fact that the existence of the sunken pler was known to those navigat- 
ing the steamboat makes the ruuning of the barge upon It conclusive évidence 
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of négligence, under the clreumstances, In the absence of proof of any ris 
major." 

In Thompson v. Winslow (D. C.) 128 Fed. 73, this court quoted 
thèse words of Judge Webb in an unpubhshed opinion: 

"The slightest departure from the highest skill and care Is almost certain 
to be attended wlth loss, and, although the mère fact of trouble raises no pre- 
sumption of fault, It does call for the sharpest scrutiny of ail the attendins 
clreumstances." 

In The Somers N. Smith (D. C.) 120 Fed. 572, this court quoted 
Judge Fox: 

"Knowing * • * ail thèse dangers, • • • a much higher degree of 
skill, care, and attention is demanded of him [the master of the tug] than if 
he had undertaken the same movement under clrcumstanceg free from dan- 
ger." 

Moore v. The C. P. Morey, Fed. Cas. No. 9,756, has been called 
to my attention as a controlling authority. In that case a tug took 
in tow a schooner and was furnished by the schooner with a frozen 
towline. The tug asked for a better line. She was told, substantialh'. 
to do the best she could with the frozen line. Judge Blatchford held 
that she did the best she could with it, and there her duty terminated : 
and he held that the tug was not in fault for any difficulties arising in 
conséquence of the use of the Hne, provided it was used with reason- 
able care. 

Goodwin v. The C. Durant, Fed Cas. No. 5,552, has also been call- 
ed to my attention. In that case the tug acted in pursuance of the 
directions of the libelant, and of the pilot placed in control by the 
libelant. The action was in contract. The court held that the re- 
spondent had not broken the contract of towage. 

In the case at bar the respondent cannot be held as an insurer. The 
fact that there was an injury is not sufficient to find the respondent 
in fault. It must be held to the use of the reasonable care exercises 
by ordinarily prudent mariners under ail the clreumstances. In The 
Niagara (D. C.) 20 Fed. 153, Judge Addison Brown held this "rea- 
sonable care" to be "such due care and diligence in handling the tow 
as a man of ordinary précaution would exercise in the préservation 
of his own property." 

Did the respondent use such care in this towage service? The fact 
that Capt. Dingley never had towed in this way before, and that he 
says he was unwilling to do so, are facts that suggest a very close 
scrutiny into the détails of his actual performance of the towage serv- 
ice. Was he in the exercise of such skill as prudent mariners employ 
when towing a barge with a tug made fast to either quarter? The 
fact that he was averse to this method of towage does not excuse 
him from the exercise of reasonable care in performing it. The 
fact that he knew enough about the dangers of this method of per- 
forming the towage service to warn the barge is not conclusive on 
the question whether he competently knew the condition of the chan- 
nels and the effect of the tides upon a barge towed with a tug on ei- 
ther quarter, within the meaning of the first proposition of Winslow 
V. Thompson, supra. The évidence persuades me that he did not un- 
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til too late, discover the effect of the current upon his tow. He had 
been accustomed to another method of towage. He was not familiar 
with the construction of the Jeannie. He did not, I think, appreciate 
the eflfect of the current upon a whaleback barge with a large over- 
hang forward. I hâve aiready referred to much of the testimony, but 
not to ail of it. The whole testimony, taken together, leads me to 
the belief that he did not hâve the necessary expérience or skill in 
that particular method of tovi^age; and I am persuaded that the injury 
resulted from this cause. After a full examination of the évidence, 
I am of the opinion that the captain in command of the tugs failed in 
the exercise of reasonable care in manœuvring one or both tugs ; that 
he failed in judgment as to the time to back the Seguin on the star- 
board side; that he was also guilty of a fault alleged in the libel, in 
that he failed to back the steam tug Perry on the port side in time to 
swing the barge. I think his error in seamanship resulted from the 
fact that he did not realize thé eiïect of the current upon the barge 
with a tug made fast upon either quarter. There is no évidence which 
persuades me that, upon the day of the injury, there was any unusual 
swiftness in any current, or that the barge was in fault. 

In Hall V. Little, Fed. Cas. No. 5,939, it was held that steamers 
which navigate in a channel with which they are familiar must be 
held to a knowledge of the currents incident to the state of the water, 
and they must be held responsible if they allow themselves to be driven 
by such current to the infliction of an injury. 

In The Granité State, 70 U. S. 310, 18 L. Ed. 179, the Suprême 
Court held that where a vessel had the power to move or stop at 
pleasure in a channel of sufïicient breadth, without any siiperior force 
compelling her, the court is not called upon to inquire as to the précise 
détail wherein the steamer was not managed with nautical skill. 

In the case before me it is not necessary to décide which fault in 
seamanship produced the disaster ; nor is it necessary to décide wheth- 
er the libelant is correct in its testimony that this peculiar method of 
towing was adopted at the option of the respondent, or whether it 
was a service urged upon it, as its testimony indicates. The master in 
control of the tugs adopted a certain method of towage, which he was 
not at law or in fact compelled to adopt. In the carrying out of such 
service he must be held to the reasonable care of a prudent mariner. 

This case does not présent the question which came before the court 
in Moore v. The C. P. Morey, supra. I hâve alreàdy stated the déci- 
sion in that case. In the case at bar I will assume, for the purpose of 
comparison of the two cases, that Capt. Dingley is wholly correct in 
his statement that the method of towage was urged upon him and that 
he adopted it reluctantly. I hâve found that, not being a common 
carrier, he had the right to refuse such towage service, and that, as a 
matter of fact, having adopted this method of towage, he did not per- 
form it with the reasonable skill to be expected of a prudent mariner. 
In other words, I hâve found that he did not "do the best he could un- 
der ail the circumstances of the case." 

Goodwin v. The C. Durant, supra, does not présent a case in point. 
In that case the action was in contract, and the court held that the 
respondent had not been shown to hâve broken the contract, in that it 
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acted in pursuance of the directions of the libelant and of the pilot who 
was placed in control by the libelant. 

In the case at bar the tugs had full control. Whatever fault there 
was in seamanship in coming around the turn was the fault of the 
tugs and not of the barge. The testimony is indefinite ; but it is suffi- 
cient to convince me that if Capt. Dingley had caused the Perry on the 
port side to begin backing at the proper time, and if the Seguin had 
•continued to go ahead, the movement of the vessels to port would hâve 
been sufficient to escape Thorn's Head, and to make the turn success- 
fully. 

I am, therefore, of the opinion that, in the case of the injury to the 
Jeannie, the respondent did not, in its towage service, exercise the de- 
gree of skill and care that might be fairly expected of a prudent 
mariner under the circumstances. I hold that the respondent was in 
fault, and that the injury happened solely on account of the fault of 
the respondent. 

2. The facts relating to the injury to the Emilie are, in substance, 
as follows : The barge Emilie is a vessel of 1,069 gross tons, 216 feet 
long, 35 feet beam, and at the time of her injury was drawing 15 feet 
6 inches forward and aft. On August 21, 1906, she completed her 
loading of ice at Pittston. About 12 o'clock the steam tug Charlie 
Lawrence, in command of Capt. Blanchard, started her from the wharf 
and carried her into the stream. The tide was then flowing. Half an 
hour later the steam tug Seguin arrived in command of Capt. Hogan. 
The tugs waited nearly an hour before starting, so as to start before 
high water. The Seguin took a hawser about 20 fathoms in length 
through the bow chock. The Lawrence was made fast on the port 
quarter to help steer. At the time of starting and during the towage 
service the wind was light from the eastward, and the weather was 
clear. The tugs proceeded down the river. Capt. Blanchard of the 
Lawrence was standing on the port side of the bridge of the barge 
forward of the pilot house, while his mate was standing at the wheel of 
the tug. Capt. Nordell and the assistant engineer were at the wheel of 
the barge. Capt. Blanchard gave the captain of the barge oraers to 
follow the Seguin. The tugs with their tow proceeded for about three- 
quarters of an hour under one bell, giving a speed of 2V2 or 3 miles, 
as estimated by Capt. Blanchard, and 5 knots, as estimated by Capt. 
Nordell. When in the vicinity of Goodwin's Point, off the southern 
end of Nehumkeag Island, the barge dragged across a point of rocks, 
striking a glancing clip and sliding by. The alleged fault in towage 
is that the barge "was towed violently upon some rock or ledge at or 
near Goodwin's Point," and, further, that the damages and injuries 
STistained were caused wholly by the négligence and unskillfulness of 
défendant, its servants and agents controlling the tugs, "in not foUow- 
ing the safe channel of said river, instead of towing said barge upon 
the rocks or ledge aforesaid, and, further, laying a course so near said 
submerged rocks at Goodwin's Point as to cause a vessel of the size 
and capacity of libelant's barge, heavily laden, to strike upon said sub- 
merged rocks." 

Capt. Nordell, the master of thé barge, a marinei' of expérience, 
testifies that he was never on the river before; that the Seguin was 
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made fast with the usual length of hawser to swing the vessel quick- 
ly; that he received his orders from Capt. Blanchard, who remained 
on the Emilie's bridge during the towage service, and that thèse di- 
rections were to follow the Segtiin ; that the two tugs gave the Emilie 
a speed of about o knots through the virater; that within a distance of 
about a mile the Seguin was on both the port and starboard bows of 
the barge, which Capt. Nordell then supposed was due to the crooked 
channel; that when near Hawthorn's Rock, the place of the in jury, 
the Seguin eut right across the Emilie's bow to starboard, and that 
Capt. Blanchard called to Capt. Nordell to port his wheel ; that Capt. 
Nordell foUowed the Seguin as near as he could; that she sheered a 
little to port and then sometimes to starboard, although thèse sheers 
were not more than one point; that he supposed thèse sheers were 
caused by the Seguin f ollowing the channel ; and that he supposed the 
channel was crooked. 

Capt. Blanchard, who was in charge of the towage service, has been 
engaged in service on the Kennebec river for 42 or 43 years, and had 
been master of the Charlie Lawrence for 24 years. He testifies that he 
is familiar with the waters at Nehumkeag Island, had sounded there 
every year, and had not observed any change ; that the channel at that 
point is scant 100 feet in width, and that it carries a depth of 17 feet; 
that such draft is sufifîcient to tow a barge of the Emilie's size; that 
at the time of the towage service he supposed the Emilie was drawing 
16 feet, when, as a matter of fact, she was only drawing 15 feet 6 
inches, both forvvard and aft; that he asked Capt. Nordell about the 
steering of the barge, and that the latter said she did not steer very 
well; that he told Capt. Nordell that he would hâve to steer pretty 
fine, as the river was crooked and narrow; that they started about 
an hour before high water ; that he does not know of any better way 
to handle a barge than the method adopted, with a tug ahead on a 
short hawser and a tug made fast on the port quarter, because with 
steam tugs, made fast in that way, they can swing baek and forth 
quicker than they can do with a tug on each quarter, and that they are 
in the habit of towing in this way on the Kennebec river; that in 
towing down the river they hâve ranges to run by, so as to tell whether 
they are in the deep water of the river or not ; that he steered by such 
ranges ; that as they came down the river the Seguin followed the 
ranges, but the barge did not do quite so well ; she would vary a little ; 
and when they got to the northern end of Nehumkeag Island, ready to 
turn, she took a rank and sudden sheer to starboard, towards the is- 
land ; that he then stopped his tug, which was working under a slow 
bell ; that he reversed his engines and ordered the wheels of the barge 
and tug to 'starboard; that the tug's wheel was rolled over quickly; 
that he thinks the barge sheered toward the island about 3 points from 
a straight course down the river; fhat when she sheered the Seguin 
hauled to port about 3 or 3% points; that when they checked the 
sheer to starboard the tug started to go to port, and at that time they 
were a length or more above the rocks on Goodwin's Point ; that the 
barge made a rank sheer to port about 3 points from a straight course 
down the river ;■ that he then ordered his boat to come ahead under a 
hard-aport wheel, which would tend to twist her off ; that at that time 
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the Seguin was trying to go to starboard, and he ordered the helm 
of the barge to be ported, but that she did not get over in time ; that, 
when he saw the barge was going to strike, he stopped his boat, as he 
did not want to give her any more headway to cause her to strike too 
hard; that if he had reversed full speed astern it would hâve had a 
tendency to haul the barge's bow to port and get her over still more 
to the port side; that if she had been 30 feet to the westward she 
would not hâve struck ; that he could not account for the sudden sheer 
of the Emilie, unless it might hâve been that they were going a little 
bit too strong, or something like that, or might hâve been making the 
turn a little quick, but they were not making more than 2i/2 or 3 miles 
an hour, and that speed was none too much to give her steerage way. 
He says, further, that he cannot understand why she took a sheer, and 
that they were trying to break it. Capt. Hogan testifies that he was in 
the habit of sounding out the channel to ascertain the depth of water ; 
that the channel between Goodwin's Point and Nehumkeag Island is 
practically clear; that there is plenty of room for a vessel like the 
Emilie to go down as she was ; that at the time of this towage service 
there was 18 feet of water at Goodwin's Point and 18 feet or better 
in the channel ; that the channel is about lOb feet wide for a distance 
up and down the river of three-quarters of a mile; that he gave the 
Emilie about half speed; that his boat was running under one bell, 
which was slow for that part of the river ; that if the Emilie had fol- 
lowed the course of the Seguin she would bave gone clear ail right,^ 
as the Seguin was at no time out of the deep channel ; that up to the 
time of the injury the Emilie had been following fairly well, but that, 
he thinks, she sheered to the westward about three points, and he 
hauled to port to break her starboard sheer; that he then hauled to 
the westward to steady her, but that the Emilie went about three points 
to the eastward on her next sheer; that when she was sheering back 
he watched her, and when he saw her sheer to the eastward he hauled 
to starboard to break her sheer; that then she dragged the bottom; 
that by the hawser he did not know she was dragging, but that he 
learned the fact from the captain of the barge when he got her down to 
the flats, at the mouth of the river. 

I heard the testimony of the witnesses. When they were upon the 
stand I saw that they had a careful examination. I hâve considered 
the whole testimony with care. I cannot find that the libelant has ad- 
duced sufficient évidence to sustain the burden that is upon it to prove 
négligence on the part of the respondent. Clearly it has not sustained 
the contention in the libel that the tugs were at fault in not following 
the channel of the river and in towing the barge too near the sub- 
merged rocks. It is true that the testimony shows the Emilie some 30 
feet outside the channel at the time she struck, and that the burden is 
thus cast upon the respondent to explain this fact. But the fact is ex- 
plained bv the évidence, to the substance of which I bave already re- 
ferred. ïhe whole évidence convinces me that the divergence from 
the channel was caused by the sheering of the barge. It does not ap- 
pear that the sheering was caused by any négligence on the part of 
the tugs. It does aiïirmatively appear that the tugs followed the chan- 
nel closely ; that they followed the ranges along the shore. The courts 
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have repeatedly held that the mère fact of sheering is not sufficient to 
prove négligence on the part of tugs. Sheering might come from one 
of many différent causes. It is quite as Hkely to proceed from the 
fault of the tow as from that of the tug. In the case at bar, whether 
the sheering resulted from the barge being too full aft, from her 
steering hard, or from her not answering her helm readily, are matters 
that the court need not décide. I have quoted the testimony of Capt. 
Blanchard in référence to the possibility of the tugs "going too strong" ; 
but this remark does not furnish sufficient reason for condemning the 
tugs, for he further testifies that the speed at that time was not more 
than barely enough to give steerage way. The fact that the captain 
in charge of the tow indicated this as a possibility would have been 
a very suggestive pièce of évidence, if I could find that the tugs were, 
in fact, proceedîng rapidly. But the testimony shows the exact con- 
trary. It shows affirmatively that the forward tug was proceeding 
slowly in the channel, taking care to follow the monuments upon the 
shore. 

In the case of The Lady Wimett (D. C.) 92 Fed. 399, Judge Coxe, 
sitting in the United States District Court, said : 

"The course which the Wimett took was the usual ane. * • • When 
the Nlobe encountered the return current near the end of the Brie Basin Fiev 
she took a decided sheer to starboard. The Wimett endeavored to overcome 
this sheer by every means in her power and wonld, In ail probabiUty, have sue- 
ceeded had not the chock and cleat given way In succession, leaving the Niobe 
helplessiy adrift. The court has read the entire testimony, having in mind 
the allégations of fault against the Wimett and is forced to the conclusion that 
none of them has been established. * * * The Wlmett's course was not 
too close to the breakwater. * » * The Wimett was entirely capable of 
towing a single canal boat to Buffalo and there is no reliable testimony to 
the oontrary. The Une was the ordlnary length, and the prêteuse that a brldle 
was necessary seems whoUy without support." 

In The Winnie, 149 Fed. 725, 79 C. C. A. 431, delivering the opinion 
of the Circuit Court of Appeals, Judge Coxe said : 

"The burden was on the libelant to prove fault on the part of the tug; in 
this he failed. The testimony preponderates overwhelmingly In favor of the 
claimant to the effect that the tow was made up in the usual way. This being 
so, we cannot escape the conclusion that liability cannot be predlcated of a 
ânding that the tow was made up in an unusual way. The libelant alleged 
négligence and failed to prove it It was then the duty of the court to dis- 
miss the libel. 

"It is not at ail unlikely that the damage was caused by the swells of pass- 
ing ferryboats, but the court is not called upon to enter the realms of con- 
jecture in an attempt to ascertain how the accident was caused. It is enough 
for the présent cause that the tug did not cause It. * * * The master, 
according to the great prépondérance of proof, exercised the reasonable care, 
caution and maritime skill requlred. The tug was not an Insurer, and can- 
not be held liable merely because the Fermoll received an injury wliile in her 
custody." 

In the case at bar it is unnecessary to décide whether the towage 
would have been safer in référence to sheering if the unaccustomed 
method had been pursued of putting a tugboat on either side of the 
barge. The resuit in the case of the jeannie a few weeks before creat- 
ed no presumption in favor of that method of towing; and in the 
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case of the Emilie I cannot condemn the respondent for not following 
the method of towing pursued in the case of the Jeannie. 

In the matter of the Emilie, I am constrained to find that the libelant 
has not sustained its contention that the respondent was at fault, either 
in not following the channel of the river, or in towing the barge too 
near the submerged rocks, or in any other allégation of its libel. The 
testimony shows that the tugs were, in fact, following the channel of 
the river and were not towing too near the submerged rocks. It per- 
suades me that the injury resulted f rom the sheering of the barge ; that 
this sheering accounts for the barge going out of her course upon the 
rocks in spite of the eiïorts of the tugs to break her sheer. In the case 
of the Emilie, I find that the respondent was not at fault. 

The resuit, then, is that in the matter of the first injury, namely, to 
the Jeannie on June 3, 1906, 1 find the respondent at fault. In the case 
of the injury to the Emilie, on August 21, 1906, I find that the re- 
spondent was not at fault. 

An interlocutory decree may be entered in favor of the libelant. An 
assessor may be appointed to assess damages in accordance with this 
opinion. The libelant may recover its costs. 



UNITED STATES v. MARRIN et al. 

(District Court, E. D. Pennsylvanla. March 3, 1908.) 

Nos. 44r-46. 

1. Cbiminai, Law— Failuee of Peooi' and Vabiance— Mannee of Raisino 

Questions. 

A fallure of proof and a variance between the allégations and proof 
are questions properly raised by a motion for a new trial, and not by mo- 
tion In arrest. 

[Ed. Note. — For casea in point, see Cent Dlg. vol. 13, Crimlnal Law, S 
2401.] 

2. Same— Aeeest or Judoment— When Peopeb. 

A crimlnal judgment wlll only be arrested for matter appearlng of rec- 
ord whlch would render tbe judgment erroneous i£ given, the évidence be- 
Ing no part of the record for such purpose. The rule in civil cases that 
the matter alleged in arrest must be such as would hâve been sufflclent 
upon demurrer to overturn the action or plea applies, also, to crimlnal 
cases. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 15, Crimlnal Law, § 
2423.] 

8. Samb— New TeiaIt-Unfaie Newspapeb Aeticles Read bv Juey. 

Though one aceused of couspiring to use the mails in carrying out a 
Bcheme to defraud would hâve been entitled to the withdrawal of a juror 
where It appeared that jurors had read newspaper articles charging hlm 
with havlng lived in luxury whlle a fugitive from justice ; containing il- 
lustrations evidently intended to belittle and place him in a mean light 
before the jury and In the community ; representlng him as hardened 
and indiffèrent to the sufCerlngs of his victims ; referriug to his associate's 
conviction of a slmilar offense, and asserting that aceused was joined with 
him in the schéma to defraud, set forth in the case on trial and in others ; 
Connecting aceused with alleged swindlers and crlminals ; referrlng to his 
demeanor In court In a contemptuous way; charging that his witnesse» 
, were of bad character, unreliable, "bartenders, bank cashlers, waiters. 
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and rounders of many tj'pes," etc. — he Is Hot entitled to a new trial, he 
having direeted his counsel not to Insist upon the witMrawal of a Juror, 
after an examina tion of the jurors as to whether they had read the ar- 
ticles, and having expressed a willingness to proceed with the trial. 

4. PosT Ofïice— Unlawful Use or Mails— Peoof. 

Where one was trled for conspiring to use the mails to carry out a 
scheme to defraud, under Eev. St. § 5440 [U. S. Comp. St. 1901, p. 367C], 
making It an offense to conspire to commit an offense agalnst the United 
States, and under section 5480 [page 3696], making it an offense to use 
the mails to carry out a scheme to defraud, It was sufflclent for the 
government to show that wrltten or printed matter about the scheme 
charged was malled to one of the three persons named In the Indictment 
as the persons défendant planned to defraud, and that copies of the 
same printed matter was sent through the mails to a mailing llst through- 
out the United States. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 40, Post Office, § 86. 

Use of mails for frauds and counterfeitlng, see note to Timmona v. 
United States, 80 O. C. A. 86.] 

5. Same. 

In an Indictment for conspiring to use the mails to carry out a scheme 
to defraud, under Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], making 
It an offense against the United States, and under section 5480 [page 
3696], making It an offense to use the mails to carry out a scheme to de- 
fraud, the names of as many persons défendant planned to defraud may 
be used in tho indictment as the pleader may know, and ail mail connect- 
ed with the scheme, shown to hâve passed through tho post office to any 
person whether named in the indictment or not, Is évidence upon the ques- 
tion of the existence of the scheme. 

6. Ceiminal Law— Wbit of Ebeoe— Peesumptions. 

Where, In a trial for conspiring to use the mails In carrying out a scheme 
to defraud, on an indictment charging a scheme to defraud named per- 
sons and others whose names were unknown to grand inquest, there was 
no showlng that any other persons than those named were known to the 
grand inquest, It must be presumed on wrlt of error that the Indictment 
in this regard truthf ully states the fact. 

7. Post Office— Conspieacy—Unlawftjl Use of Mails— Evidence. 

In a trial for conspiring to use the mails in carrying out a scheme to de- 
fraud, the cashbook, checks, and entries of cash in defendant's deposit 
book in a trust company, made during the continuauce of the scheme, 
were properly admltted to show the conspiraey. 

On Motion and Reasons for a New Trial. 

J. Whitaker Thompson and John C. Svvartiey, for the United States. 
V. Gilpin Robinson and: John Creth Marsh, for défendant. 

HOLLAND, District Judge. In this case, in due time after verdict, 
the défendant filed motions in arrest of judgment and for a new trial. 
Neither of the six reasons set forth in arrest of judgment raises any 
question which the court can consider on this motion. Both questions 
variously stated, to wit, a failure of proof and a variance between the 
allegata and probata, are questions properly raised by a motion for a 
new trial. After verdict, a j.udgment will only be arrested for matter 
appearing on any part of the record which would render the judgment 
erroneous, if given. The rule in civil cases "that the matter alleged 
in arrest of judgment must be such as would upon demurrer bave been 
sufficient to overturn the action or plea" is the same and applicable 
in criminal cases. Wharton's Criminal Pleading & Practice (8th Ed.) 
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§ 759 ; Sadier's Criminal Procédure, § 516. The indictment and rec- 
ord of the trial can alône be considered, and the évidence is no part of 
the record for tbe purposes of passing upon a motion in arrest of judg- 
ment. Commonvvealth v. Gurley, 45 Pa. 392 ; Commonwealth v. Kam- 
merdiner, 165 Pa. 222, 30 Atl. 929; Commonwealth v. Newcomer, 
49 Pa. 478. Thus the motion will be sustained when it appears from 
the record that the court is without jurisdiction, or that the act of As- 
sembly on which the indictment is framed is unconstitutional, or that 
the indictment is insufficient, but not when a support of the reasons dé- 
pends upon a référence to the évidence adduced. Such objections can 
only be raised on a motion for a new trial, and as they are involved in 
the reasons set up in this motion, we will pass to the considération of 
the motion and reasons for a new trial. They are 61 in number, but 
they will be considered as summarized by counsel for the défendant at 
the argument. 

First. "The newspaper accounts of the trial, as published in the 
North American, and read by the jury, were so unfair, distorted, and 
biased in favor of the government as to préjudice the défendant and 
deprive him of a fair trial." On the morning of September 23, 1907, 
the trial began, and the copies of the North American containing the 
ofïending matter were published and issued on the 23d, 24th, 25th, 
26th, 27th, 28th, and 30th of September and the Ist, 2d, and 3d days 
of October. On the morning of the latter date, counsel for the de- 
fendant made a motion for the withdrawal of a juror, for the reasons 
above stated. The reports of the trial complained of, to say the least, 
were highly improper. They were calculated to hold the défendant 
up to contempt and create a préjudice in the mind of any person in 
whose hands a copy containing them might fall. They were not only 
highly sensational, but material portions of the évidence were distorted 
and some of the statements without foundation in fact. Référence 
is made to the fact that Marrin fled. This is repeated over and over 
again. The witnesses who testified narrated the same story in court 
that they had to the North American two years before. Great prom- 
inence was given to illustrations evidently intended to belittle the 
défendant and put him in a mean light before the jury and in the com- 
munity. Thèse illustrations were accompanied with comments repre- 
senting the défendant as hardened and indiffèrent to the sufferings of 
the people who had been defrauded by him and his associâtes. The 
articles made repeated références to Francis as convicted of a similar 
offense and sentenced to the penitentiary, and the unqualified assertion 
is made that the défendant vvas joined with him in the scheme to de- 
fraud, set forth in the case- on trial and in others. Référence is fre- 
quently made to Francis being brought from the penitentiary to testify. 
Illustrations show Francis and Marrin in conférence, with spécial and 
prominent référence to them as "Partners Francis and Marrin confer- 
ring." He is connected with a number of other alleged swindlers and 
criminals, who it is said had been engaged in similar enterprises. He 
is charged with being a fugitive from justice, living in Paris in luxury 
with money received from the Storey Cotton Company. His demeanof 
in court and his manner upon the stand and his testimony are spoken of 
159 F.— 49 
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in a ;contemptuous way. The witnesses called by him are said to be of 
bad character and unreliable ; they are discredited by disparaging in- 
sinuations, in such statements as that "bartenders, bank cashiers, wait- 
ers, and rounders of many types were included in the collection of alibi 
witnesses called for the défense." 
Following are some of the statements complained of : 

"Marrin's trial cornes dlrectly as the conséquence of charges made by the 
North American In the wlnteir and spriqg of 1905 agalnst the collection of 
swlndlers, the chlef of which was the Storey Cotton Company, and their nest, 
the Phlladelphia Consolidated Stock Exchange, otherwlse known as the 'Con 
Stock ESchange.' The révélations made by this newspaper were made dally 
for more than a month. At flrst the conspirators tried to brazen ont the 
storm, their main refuge belng In outcries agalnst 'sensatlonal journalism.' 
ITlnally Marrin fled, a receiver was appointed for the fraud, and the house of 
cards tumbled down upon the dupes who had bulldéd It. Postal Inspecter 
Dixon was removed as a resuit of the scandai which developed when a check 
made to hlm was found among the papers of the defunct company. 

"Other Swindles Smashed. 

"The North American havlng set the United States authoritles on the trall 
of the Storey Cotton Company swlndlers then tumed Its guns on the Provident 
Investment Bureau, and speedily closed up that swindle. Stanley Francis, 
its head, who was one of the prlncîpals in the Storey Cotton Company fraud, 
was caught, and after a desperate flght convicted and sentenced by Judge Hol- 
land to flve years' Imprlsonment. The Suprême Court took a year from hls 
sentence on the ground that the défendant had not been trled properly on one 
of the flve charges against hlm. The North American then smashed the 
Halght & Freese bucket shop, and caused the 'Con' stock exehange to be ban- 
ished from Its quarters in the Bourse. Marrin was a fugitive for more than 
a year. He flefl to Europe, where, with F. E\vart Storey and Thomas H. 
Quinlln and Sophie Bock, the woman head of the concern, and other members 
of the concern, he llved In luxury. He returned to this country and was ar- 
rested by Chlef Postal Inspector Cortelyou In the Hôtel Genessee, Buffalo, 
last Novernber. Marrin was held under $25,000 bail by United States Commis- 
sloner Keating of BufCalo, but this was afterwards reduced to $10,000 by 
Judge McPherson." 

On Wednesday, September 25, 1907, the headlines were as foUows: 

"Marrin's Letters to Storey Dupes Read to the Jury. 

"Gllttering Promises that Built up Swindle. 

"New Alias Found. 

"The Défendant Ran Brancli Office as 'Stewart' la Swom. 

"Francis to ïestify. 

"Oonvict WIll be Taken from the Penltentlary to Court. 

"Seen at the Marrin Trial. 

"Frank C. Marrin allas Stone, alias Harper, alias Stewart, wears a studied 
expression of bored indifférence most of the time. Professer Thompson act- 
ed as the 'Judas' sheep for the herd of dupes — in New Jersey whom he led 
to the Storey Cotton Company's shambles.' He wlU probably tell to the Jury 
to-day the same shameful story he told to the North American more than two 
years ago. * * • Pathetlc and realistic was the. picture of despalr and 
poverty made by the victims of the smashed swindle as they sat beside a long 
table, Inside the bar enclosure, and selected from a heap of correspondence 
lylng letters that had been reeelved from the headquarterg of the Storey Cot- 
ton Company. Irving S. Miller, a one-armed watchman, was one of thèse 
searchers. Hls grizzled head was held low to the table, while he held, one 
after the other, the envèlopes in hls teeth and took from them wlth his 
remaîning hand the letters that had lured hlm to give hls hard-earned savlngs 
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to the swlndlers. • • * He had put by ?1,300 to provide for the needs of 
hlmself and his famlly In hig old âge. , Thls money was swept away, before 
Marrin, Sophie Beck, and the rest of the gang fled to Paris where they lived In 
luxury. Stanley Francis was brbught from his cell in the Eastern Peniten- 
tlary to confer with Marrin and defendant's counsel. * • * Francis is 
evidently well supplied with money. He was fashionably dressed." 

Stanley Francis, who at the time of the trial, was serving a sentence 
in tHe Eastern Penitentiary, did not appear as a witness in the case. 
On October 2d the f ollowing appeared : 

"Storey Cotton Co. Vlctlms Helped Marrin Cut Blg Dash at Eacea 

"Bet $30,000 at Once Whlle Lambs were Belng Sbeared. 

"Woman Warned. 

"Witness for défense admits she told him to beware of Farrel. • • • 
"Farrel, o( the many allases, also told of this blg bet and of others almost 
as large. He told also the names of the race horses owned by Marrin during 
this perlod. One of thèse was Lightning Tom, presumably named af ter Mar- 
rin's brother 'Tom,' said to be the fastest telegrapher in the country and the 
owner of the noted 'Marrin Pirate' wire, which supplies bucket shops and 
pool rooms throughout the country with quotations and race results. Others 
were Mollie Donohue, DafCy Down Dilly, and a score of others with names 
equally eccentric. Edward Marrin and Farrel testifled that the Thomas Har- 
per who posed as treasurer of the Storey swindle was 'Pat' Kearns, Marrin's 
brother-in-law. Bartenders, bank cashiers, waiters, and rounders of many 
types were Included in the collection of alibi wltnesses called by the défense." 

It is very clear that the publication of such statements, comments, 
and illustrations tended to create a strong préjudice against the défend- 
ant, and to prevent a fair and impartial trial. Such treatment may be 
required in the preliminary stages of an effort of a daily paper to un- 
cover some fraudulent scheme being practiced upon the public. It is 
no doubt a difficult and at times a perilous task to expose the vices and 
the vicious in public or private life, but very much greater are the dif- 
ficulties and dangers which beset a journal in the work of driving out 
skillful swindlers entrenched behind schemes, which, upon their face, 
hâve ail the appearance of fair business transactions, and who are 
armed with the power of wealth and position afforded by their ill-got- 
ten gain ; and when engaged in such commendable public service, be- 
ing sure of its ground, the journal is no doubt justified in stating every 
fact and legitimate inference, either direct or remote, bearing upon the 
subject or relating to the parties in such vigorous manner and readable 
style as are best calculated to carry conviction. The whole life, the 
evil associâtes, other crimes past and présent of the persons exposed, 
may be fused with the direct facts supporting the charge with ail thé 
skill and dash of the modem reporter and within the domain of truth, 
though highly colored, is not disapproved. But when the object is ef- 
fected, and the party exposed is in court to défend against the crime 
charged, he is entitled to a fair and impartial trial, and this spirit of 
fairness of a generous people "never to strike when a man is down" 
has been carried into the law of the land in insisting upon an orderly 
and impartial administration of justice by a court and jury, even when 
the character of the défendant is bad, and he is charged with a most 
hemous offense of which conviction seems almost certain. 
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It has been well saîd by Judge McPherson, in the case of U. S. v. 
Odgen (D. C.) 105 Fed. 371, Id., 10 Pa. Dist. R. 1: 

"Much may be permltted to the zeal of the press In deteeting and exposlng 
public wrongs. This is often very difficult work, and much freedom of ex- 
pression is rightly allowed to those who are thus servlng the public ; but, af t- 
er the preliminary stages bave been passed and the inqulry has corne before 
a court of law, it does serious barm to the cause of justice to pursue the 
prisoner with Invective, or to interfère with bis trial by usurping the proper 
functions of the judge and the jury." 

In the foUowing fédéral cases new trials were granted: U. S. v. 
Odgen, supra; Meyer v. Cadwalader (C. C.) 49 Fed. 32; Morse v. 
Montana Ore Purchasing Co. (C. C) 105 Fed. 337; Mattox v. U. S., 
146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917. Pennsylvania Cases: 
Corn. V. Landis, 12 Phila. (Pa.) 576 ; Com. v. Johnson, 5 Pa. Co. Ct. 
R. 236; Com. V. Jacques, 1 Dist. R. (Pa.) 287; Hasson v. Railroad, 
21 Wkly. Notes Cas. (Pa.) 96.. Other states: Cartwright v. State, 
71 Miss. 82, 14 South. 526 ; State v. McCormick, 20 Wash. 94, 54 Pac. 
764; People v. Murray, 85 Cal. 350, 24 Pac. 666; Walker & Black v. 
State, 37 Tex. 366; Carter v. State, 77 Tenn. (9 Lea) 440; People v. 
Stokes, 103 Cal. 193, 37 Pac. 207/42 Am. St. Rep. 102; Farrer v. 
State, 2 Ohio St. 54. 

But it needs no citation of authority to show that the défendant 
would hâve been entitled to the withdrawal of a jurer in this case had 
he insisted upon the motion, but this he did not do. At the suggestion 
of his counsel, each one of the jurors was interrogated as to whether 
he had read the articles published in the papers in question, and while 
it appeared one of the jurors read ail of them, and four read some of 
them, yet, as a resuit of the examination, the défendant directed his 
counsel not to insist upon his motion, and the latter stated to the court 
that his client had said to him "that in the face of the assurance that is 
given by tlae jury, he (the défendant) does not feel as if he ought to 
press for the withdrawal of a juror." With this statement, the motion 
to withdraw a juror was overruled. Thus, with knowledge of the efïect 
which such publications must hâve in creating a préjudice against him, 
the défendant, a man of varied expérience, and of more than ordinary 
intelligence, determined to take the chances of a verdict in his favor, 
and he is not now entitled to a new trial. 

We do not insist that counsel is required to note what statements ap- 
pear in the public press during the trial in which he is engaged, nor 
do we insist that he is required to at once bring it to the attention of 
the court when an objectionable publication appears. The performance 
of his duty at the trial and fidelity to his client require that his atten- 
tion should bc directed to a proper conduct of the case, and it would be, 
in our judgment, against public policy to charge him or his client with 
the knowledge of such publications during the trial. But when he is 
in possession of such knowledge during the trial, and appears in court 
with a motion for a withdrawal of a juror because of such publications, 
and is permitted to interrogate the jury, whose answers satisfy the de- 
fendant of their impartiality, and the défense expresses willingness to 
proceed with the trial, and se states to the court, he is not afterward 
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entitled to successfully attack a verdict against him upon the ground 
that the articles were prejudicial. 

in the case of Com. v. Klanagan, 7 Watts & S. (Pa.) 419, on a con- 
viction for murder, Justice Rogers for the Suprême Court said, in over- 
ruling a motion for a new trial : 

"That great excitement should extensively prevall among the people In the 
vicinity, after the commission of so great an outrage, may be readily believed, 
without express proof of its existence; that it did exist, we hâve no reaspn 
to doubt; but that the state of feeling was unknown, either to the prisoners 
or their counsel, eannot be supposed without proof. Ample time was allowed 
by the court for consultation as to whether they would apply for a contlnu- 
ance, and also time to make the necessary préparation for the argument. It 
\v«is with thelr own consent the cause was tricd ; and it is now too late, after 
taklng the chance of an acquittai, to allège that as a reason for a new trial. 
Had a continuance been granted (and there is ground to believe It would 
not hâve been refused), the necessary measures might hâve been taken to 
change the venue to a neighboring county, where impartial justice would hâve 
been administered. In JleCorkle v. Binns, 5 Blnn. (Pa.) 340, 6 Am. Dec. 420, 
it is ruled that a party must not take the chance of a verdict in his favor, and 
keep a motion for a new trial in reserve. If the court should lend a ready 
ear to applications of this nature, causes will always be tried in the midst of 
the excitement, relylng on that, in case of conviction, as a valid reason for a 
new trial. It would follow that, the greater the excitement and the more 
enormous the offense, the greater chance there will be of a final acquittai." 

Second. The défendant was placed on trial under three indictments, 
charging a conspiracy to devise a scheme or artifice to defraud by use 
of the United States mail. Each of thèse indictments contained three 
counts, each count of each indictment alleging a conspiracy as to the 
same three persons "and others unknown," each count setting forth the 
same conspiracy, but alleging a différent overt act. Thus indictment 44 
in each of the three counts charges a scheme or artifice to defraud 
Heidenthall, Makely, and Eavey, by name, and "divers other persons 
whose names are to this grand inquest unknown," etc. Thèse counts 
difïer from each other only in the name of the person to whom the let- 
ter was mailed, which constitutes the overt act. In the first count the 
letter was alleged and proven to hâve been mailed to Heidenthall, in 
the second, to Makely, and in the third, to Eavey. The second and 
third counts were not pressed by the government because the mailing 
was not in either case proven, and the jury returned a verdict of "guil- 
ty on the first count in manner and form as he stands indicted, and not 
guilty as to the remaining counts thereof." It is now urged, "the 
government having failed to prove a conspiracy to defraud the three 
persons named in the indictment, the court erred in permitting évidence 
of a scheme to defraud the public generally." The défendant is not 
indicted for a scheme to defraud "three persons" and "others un- 
known," nor for using the United States mails in carrying out a scheme 
to defraud, but he is charged under section 5440, Rev. St. [U. S. Comp. 
St. 1901, p. 3676], with having conspired to commit an offense against 
the United States. It is true, the crime with which he is charged to 
hâve conspired to commit against the United States government is the 
crime forbidden by section 5480, Rev. St. [U. S. Comp. St. 1901, p. 
3696], of "using the United States mails in carrying out a scheme or 
artifice to defraud." He who devises a scheme or artifice to defraud 
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intends to use it to defraud some particular person or persons, or any 
one of the gênerai public who may be reached and entrapped, so that 
it may be said, and so charged, that the scheme was devised with in- 
tent to defraud any one with whom communication concerning it was 
had by mail. 

The government, after proving the conspiracy to commit this offense 
against the United States, was required, in order that the conspiracy 
might be indictable, to prove an overt act on the part of one or more 
of the conspirators in carrying out the conspiracy to commit the offense 
against the United States. This crime against the United States was 
the use of its mails in carrying out the scheme to defraud, and it was, 
therefore, necessary for the government to allège in the indictment,, 
and prove at the trial, that the défendant devised a scheme or artifice 
to defraud ; used the mails ; and either sent or received mail connected 
with the scheme. If he were indicted for committing a fraud, of course 
it would be necessary to name the persons defrauded, and proof of 
fraud committed upon othèrs would be improper, but, as we hâve said, 
the crime with which he is charged to hâve conspired to commit against 
the United States is not to defraud any person or persons, but to 
use the mails in carrying out a scheme to defraud, and the persons 
communicated with through the mails are only important to identify 
and show the scheme. The names of as many may be used in the in- 
dictment as the pleader may know, and ail mail connected with the 
scheme, shown to hâve passed through the post office to any person 
whether named in the indictment or not, is évidence for the jury upon 
the question of the existence of the scheme. The f allure of the govern- 
ment to show a communication by mail with some of the persons nam- 
ed cannot be said to be a failure to prove the existence of the scheme to 
defraud so long as it has been shown, as in this case, that printed or 
written matter about the scheme charged was proven to hâve been sent 
by mail to at least one of the persons named, and that copies of the 
same printed and written matter relating to the alleged scheme was 
ient through the mails to a mailing list throughout the United States. 
The names of the persons to whom the communications were directed 
were not so important to the défendant in his défense as the subject- 
matter of the circulars and letters mailed on the question of the exist- 
ence or nonexistence of the scheme. There was ample proof of its 
existence, and a failure to show a communication with two of the per- 
sons named is immaterial. There was no évidence to show that any 
other persons than the three named were known to the grand inquest, 
it is therefore presumed that the indictment in this regard truthfuUy 
States the fact. U. S. v. Riltey (C. C.) 74 Fed. ^10. What has been 
said as to the objection raised on indictment No. 44 vi^ill apply to simi- 
lar reasons for a new trial set up under indictments Nos. 45 and 46. 

Third. The cashbook, certain checks, and entries of cash in defend- 
ant's deposit book in a certain trust company made during the con- 
tinuance of business of the Storey Cotton Company were offered in 
évidence by the government, and over defendant's objection were ad- 
mitted, ail of which are assigned as reasons for a new trial. AU this 
évidence is so clearly relevant to show the conspiracy, the scheme, and 
the defendant's connection with both that a further discussion is un- 
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necessary. We are not convinced there was any error committed in the 
charge of the court. A re-examination shows the law was correctly 
stated, and the facts commented upon with fairness to both sides. The 
objections raised by the défendant to portions of the charge are with- 
out merit when the whole of it is considered in connection with the évi- 
dence. 

For the reasons above given, the motion for a new trial is overruled, 
and a new trial is refused. 



AMERICAN LOAN & TRUST CO. v. GRAND RIVERS CO. 
(Circuit Court, W. D. Kentuclcy. March 9, 1908.) 

1. Corporations — Moetgages— Fobeolosube — Peockedb oï Sale — Pebsons 

Entitled. 

Property of a corporation havlng been sold in recetvershlp proceedlngs, 
an order was passed directlng the payment of $3.61% on eacti $100 bond 
of the corporation, and that there should remain In court for the holders 
of outstanding bonds amounting to $84,200 the sum of $3,043.83, and that 
each bondholder on surrendering his bonds into court for cancellation 
should be entitled to wlthdraw his pro rata of that sum. Ail of the mon- 
ey was paid out except $1,140, which had remained in the reglstry of the 
court sinee 1894. Held, that the money paid into court was a trust fund 
for the beneflt of the bondholders, and, if not claimed by the holders of 
the outstanding bonds, was subject to redistribution, either to the other 
bondholders whose claim had not been paid in full or to gênerai creditors, 
if any, and, if none, to the holders of the corporation's capital stock. 

2. CONSTITUTIONAL LAW— DUE PBOCESS OU LAW— DEPOSITS IN CoURT— SlAT- 

vim. 

Rev. st. I 995 [U. S. Comp. St. 1901, p. TU], requires money paid into 
courts of the United States, or received by Its offlcers, to be deposlted 
with the treasurer or assistant treasurer of the United States, or a desig- 
nated depositary, to the crédit of the court, and section 996, as amended 
by Act Feb. 19, 1897, c. 265, § 3, 29 Stat 578 [U. S. Comp. St. 1901, p. 711], 
déclares that no money so deposited shall be withdrawn except on order 
of the judge, and that it shall be the duty of the judge or judges of sueh 
courts to cause any money so deposited which has remained in the regis- 
try unclaimed for 10 years or more to be deposited In a designated deposi- 
tory of the United States to the crédit of the United States. Held, that 
section 996, in so far as it required money deposited in a fédéral court 
unclaimed for 10 years to be turned over to the United States, was un- 
constitutional, as deprlving the owners thereof of their property without 
due process of law. 

3. EscHEAT— Personal Property— Paeens Patbi.35— Fédéral or State Gov- 

ernment. 

Where money has been deposited in a fédéral court, and remains un- 
claimed for a long period, such money, if subject to escheat, belongs to the 
State, and not to the fédéral government, as parens patrise. 

[Ed. Note.— -For cases in point, see Cent. Dig. vol. 19, Escheat, §§ 18-20.] 

Geo. Du Relie, U. S. Atty., for the motion. 

EVANS, District Judge. The bill of complaint in thîs case was 
filed November 3, 1893, and sought the foreclosure of a mortgage up- 
on certain property located in Kentucky. The mortgage was executed 
by the défendant (a Kentucky corporation), and was to secure the pay- 
ment of its negotiable bonds amounting to $1,500,000. A decree was 
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entered directing the sale of the property, and it was donc. Most of 
the bonds seem in some way (the détails of which are not material) to 
hâve been taken up in the reorganization scheme whereby an associa- 
tion of the holders of a large proportion of the bonds became the pur- 
chaser of the property. Some 842 of the bonds (each for $100) were 
not included in this arrangement. By the terms of an order entered July 
19, 1894, it was provided, inter alla, "that there shall remain in court 
for the holders of outstanding bonds as hereinafter provided the sum 
of $3,050." The thereinafter provision was in this language : 

"It further appearing to the cflurt that the property sold under the de- 
cree brought the sum of $77,000, and that the expansé of the foreelosure and 
receivership amounted to $22,841.97, leaving a balance of $54,158.03 as the 
net avails of the mortgaged property, It is eonsldered by the court that there 
is coming to the holder of each $100 of the bonds the sum of $3.61%. It is 
therefore ordered that there shall remain In court for the holders of the 
outstanding bonds, amountlng to $84,200, the sum of $3,043.83 and the sum 
of $6.17 for probable future costs, and each bondholder upon surrendering 
into court for cancellation his bonds will be allowed to withdraw his pro 
rata of said sum." 

Under the opération of thèse orders ail of the $3,050 has been paid 
out except $1,140. This unclaimed balance has remained in the registry 
of the court since July, 1894, and yet remains there to meet the pur- 
poses for which it was paid in. The bonds to which that money is ap- 
plicable are still outstanding, and the holders of them were adjudged 
in the order referred to to be entitled to their pro rata shares of the 
fund in court. In short, the money was paid into court in spécial 
trust for that particular purpose, but if it is not claimed by the holders 
of those bonds, then it is manifest, upon the face of the record in the 
case, that it should, by redistribution, be paid to the other bondholders, 
very much the larger part of whose debts were not paid by the distribu- 
tion of the $3.6114 on each bond, or if not, then gênerai creditors, if 
any of the corporation, or, if none, then the holders of the capital stock 
in the défendant company would evidently be entitled to the remnants. 

The United States was never a party to the suit, and had no interest 
in the subject-matter in litigation, nevertheless the district attofney, on 
its behalf, has moved the court to enter an order causing the money 
so in its registry to be deposited in a designated depository of the Unit- 
ed States to the crédit of the United States in accordance with section 
996 of the Revised Statutes as amended by the Act Feb. 19, 1897, c. 
365, § 3, 29 Stat. 578 [U. S. Comp. St. 1901, p. 711]. Sections 995 
and 996 as the latter was amended are as follows : 

"Sec. 995. Ail moneys paid Into any court of the United States, or recel ved 
by the offlcers thereof, lu any cause pendlng or adjudicated in such court, 
shall be forthwith deposited with the Treasurer, an assistant treasurer, or 
a designated deposltary of the United States, in the name and to the crédit 
of such court: Provided, that nothing herein shall be construed to prevent 
the delivery of any such money upon security, accordlng to agreement of 
parties, under the direction of the court. [U. S. Comp. St. 1901, p. 711.] 

"Sec. 906. No money deposited as aforesaid shall be withdrawn except by 
order of the judge or judges of said courts respectively, in term or in vaca- 
tion, to be signed by such judge or judges, and to be entered and certifled 
of record by the cierk ; and every such order shall state the cause in or on 
account of which it is drawn. And it shall be the duty of the judge or 
judges of said courts, respectively, to cause any moneys deposited as afore- 
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sald, which bave remained tn the registry of tlie court unclaimed for ton 
yeara or longer, to be deposlted in a designated depository of the United 
States, to the crédit of the United States." 

It might in some possible state of case be an important question 
whether independently of such législation the courts may not hâve the 
inhérent power to regulate and control the custody of funds in their 
registries, but such power apart, recognizing the wisdom of doing so, 
such moneys are by the courts customarily — ^perhaps universally — de- 
posited in designated depositories, but always "in the name and to the 
crédit of the court," as suggested by section 995, and it might be so de- 
posited with the Treasurer of the United States or with one pi the as- 
sistant treasurers, and when so deposited would be perfectly safe, but 
would still remain under the control of the court, and not of Congress, 
and might at any time be drawn out upon the order of the judge or 
judges, respectively, to meet the trusts under which it had been paid 
in. If this were ail, there need be no trouble, but by the act of Febru- 
ary 19, 1897, c. 265, 29 Stat. 578 (U. S. Comp. St. 1901, p. 711), an- 
other clause was added to section 996. It may be well to repeat the lan- 
guage of the amendment and addition which it is essential now to con- 
sider. It is as follows : 

"And it shall be the duty of the iudge or judges of said courts, respectively. 
to cause any moneys deposited as aforesaid, which hâve remained in the 
registry of the court unclaimed for ten years or longer, to be deposited in a 
designated depoeitory of the United States, to the crédit of the United States." 

We italicize the words of particular importance in this connection. 
To do what is required by this language would entirely pervert the 
object and purpose of the trust upon faith in which the money was 
paid in. It would remove the money altogether from the control of 
the court, make it the property of the United States, and put it under 
the control of Congress. It would arbitrarily seize and transfer it to 
the government, and in this way deprive ail persons who might hâve an 
interest in it of that interest without giving them a day in court in re- 
spect to the claim of the United States. In short, the property would 
be escheated to the United States. Hence, in his brief, the learned dis- 
trict attorney, after quoting section 996 as amended, has stated the con- 
tention of the government in the following language: 

"It is not sougbt to construe this provision to mean that it is the duty of 
the judge to cause any and ail moneys which hâve remained in the registry 
of the court ten years or longer to be deposited to the crédit of the United 
States. The construction contended for is this : That in every case in which 
it appears from the records and proceedings therein, that a right exists on 
the part of some person to withdraw such moneys in the registry of the 
court that his right to withdraw such money has been adjudicated or is not 
denied or is not in litigation, and that ten years or more hâve elapsed since 
that right aecrued, without any application on his part to withdraw the 
same, such moneys become, by force of the statute, the property of the 
United States, and that it is the duty of the court to cause such moneys to 
be deposited to the crédit of the United States, without any proceeding what- 
ever betweeh them and the person in whose name the money stands, for the 
purpose of determining his right to the money." 

It is important to inquire whether property can be thus forfeited 
to the United States by the mère iiat of Congress when it is a fund in 
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court, clearly and certainly belonging to some private citizen as to 
whom there is no claim that there has been a failure of heirs, but whose 
only fault has been delay, forgetfulness, or négligence in withdrawing 
the money. The first section of article 14 of the amendments to the 
Constitution of the United States prohibits any state from passing any 
law whereby any citizen shall be deprived of life, liberty, or property 
without due process of law, and the fifth amendment to the Constitu- 
tion provides that no person Shall be "deprived of life, liberty, or prop- 
erty vi^ithout due process of law, nor shall private property be taken 
for public use without just compensation." It has often been held 
that the fifth arriendment limits the powers of the United States only, 
and obviously the fourteenth amendment applies alone to the states, 
but the two together cover the whole subject, and prohibit in every way 
the arbitrary taking of life, liberty, or property by either government. 
Hère, it is proposed to take certain property for public uses without 
compensation, or an effort to ascertain whether there is an owner or 
who he is, and to thus deprive certain persons of their property with- 
out any process of law whatever. We need not contend, in respect to 
property of "which there is no individual ownership ascertainable, that 
the powers of the appropriate government may not be exerted to for- 
feit or escheat it, but if a government inherently possesses such a right, 
and might enforce it by due proceedings, the proposition hère is to en- 
force or assert the right by mère législative enactment without any 
proceeding whatever, either by a court or by a duly authorized pub- 
lic officer. In many of the states, and in ail other countries where the 
common law has prevailed, so far as we can ascertain, there must be 
a proceeding instituted — formerly a writ of escheat or inquest of of- 
fice — in which either actual or constructive notice is given to ail per- 
sons in interest before a judgment declaring the property to hâve been 
forfeited or to hâve escheated can be entered by a court. Hère, Con- 
gress has undertaken to take the power of adjudication or ascertain- 
ment from the courts in whose hands the property is, and to whose 
crédit it had been placed in a depository, and itself to exercise that 
power, making indeed not the "court" but the "judge" the person to 
exécute its decree, ipso facto the lapse of a certain length of time, ail 
without requiring notice to anybody (not even the parties to the suit) 
and without any power in the court to exercise any discrétion, even 
though the litigation might still be in progress. To maintain this right 
it is contended that the United States, as parens patriae, is entitled to 
hâve the court do what the statute in question has authorized. This 
proposition demands considération, and none the less that it is alto- 
gether new as applied to any right of escheat in the United States out- 
side of the territories and the District of Columbia. Under the feudal 
laws, the sovereign was the "father of the country," and, when there 
was a failure of heirs, land reverted to him by escheat upon taking cer- 
tain steps, the initial one of which was an entry. In this country, at 
least, upon failure of heirs, the laws of escheat usually operate upon 
Personal property as well as land, and questions arising under them 
hâve, in a few instances, corne before the Suprême Court, and its opin- 
ions upon them will be noted. 
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It was held in the case of the Mormon Church v. United States, 136 
U. S. 1, 57, 10 Sup. Ct 792, 808, 34 L. Ed. 481, that the United States 
is parens patrias in the territories, and the court observed : 

"Chief Justice Marshall, In the Dartmouth Collège Case, said: 'By the 
Révolution, the duties, as well as the powers, of government devolved on 
the people. * * * It Is admitted that among the latter was compre- 
hended the transcendent power of Parliament, as well as that of the execu- 
tive department.' 4 Wheat 651, 4 L. Ed. 629. And Mr. Justice Baldwin, in 
McGill V. Brown, Brlghtly, N. P., 346, 373, a case arising on Sarah Zane's 
will, referring to this déclaration of Chlef Justice Marshall, said: 'The 
Révolution devolved on the state ail the transcendent power of Parliament, 
and the prérogative of the crown, and gave their acts the same force and 
efCect' Chaneellor Kent says : 'In this country, the Législature or govern- 
ment of the State, as parens patriœ, has the right to enforce ail charities 
of a public nature, by virtue of its gênerai superintendlng authority over 
the public Interests, where no other person Is intrusted with It.' 4 Kent, 
Oom. 508, note. In Fontain v. Ravenel, 17 How. 369, 384, 15 L. Ed. 80, Mr. 
Justice McLean, delivering the opinion of this court In a charity case, said : 
'When this country achieved its independence, the prérogatives of the crown 
devolved upon the people of the states. And this power stlU remains with 
them except so far as they hâve delegated a portion of It to the fédéral 
government. The sovereign wlU is made known to us by législative enact- 
inent. The state, as a sovereign, is the parens patrise.' " 

The court also, in Hamilton v. Brown, 161 U. S. 256, 263, 16 Sup. 
Ct. 585, 587, 40 L. Ed. 691, et seq., having the law of Texas upon es- 
cheats under considération, discussed the question in some of its phases, 

said: 

"By the law of England, before the Déclaration of Independence, the lands 
of a man dying Intestate and without lawful hoirs reverted by escheat to 
the King as the sovereign lord ; but the King's tltle was not complète without 
an actual entry upon the land, or judiclal proceedings to ascertain the want 
of heirs and devisees. Attorney General of Ontario v. Mercer, 8 App. Cas. 
767, 772; 2 Bl. Com. 245. The usual form of proceeding for this purpose 
was by an inquisition or inquest of office before a jury, which was had upon 
a commission out of the Court of Chancery, but was really a proceeding at 
common law; and. If it resulted in favor of the KIng, then, by virtue 
of ancient statutes, any one clalming title in the lands mlght, by leave of 
the court, file a traverse, in the nature of a plea or défense to the King's 
clalm, and not In the nature of an original suit. Œx)rd Somers, in the 
Banlsers' Case, 14 Howell's State Trials, 1, 83; Ex parte Webster, 6 Ves. 
809 ; Ex parte Gwydir, 4 Maddock, 281 ; In re Parry, L. R. 2 Eq. 9.5 ; Peo- 
ple V. Cutting, 3 Johns. 1; Brlggs v. Light Boats, 11 Allen, 157, 172. The 
inquest of office was a proceeding In rem. When there was a proper office 
found for the King, that was notice to ail persons who had daims to come 
In and assert them ; and, until so traversed, it was conclusive in tbe King's 
favor. Bayley, J., In Doe v. Redfern, 12 East, 96, 103 ; 16 Vin. Ab. 86, pi. 1. 
In this country, when the tltle to land falls for want of heirs and devisees, 
it escheats to the state as part of Its common ownership, either by mère 
opération of law, or upon an inquest of office, according to the law of the 
particular state. 4 Kent, Com. 424; 3 Washb. Real Prop. (4th Ed.) 47, 48." 

On pages 267, 268, of 161 U. S., and page 589 of 16 Sup. Ct. (40 h. 
Ed. 691), the court used this langyage: 

"Thèse proceedings for the escheat of the estate of a deceased person 
for want of heirs or devisees, llke ordlnary proceedings for the administra- 
tion of bis estate, présuppose that he Is dead; if he is still allve, the court 
is without jurisdiction, and its proceedings are null and void, even In a col- 
latéral proceeding. Griffith v. Frazler, 8 Cranch, 9, 23, 3 L. Ed. 471 ; Scott 
V. McNeal, 154 V. S. 34, 14 Sup. Ct. 1108, 38 L. Ed. 896; Hall v. Clalbome, 
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27 Tex. 217; Wlthers v. Patterson, 27 Tex. 491, 497, 86 Am. Dec. 643; 
Martin v. Eobinson, 67 Tex. 368, 375, 3 S. W. 350 ; Oaplen v. Compton, 
5 Tex. Clv. App. 410, 27 S. W. 24. And if the death pf the former owner, in- 
testate and without heirs, is not alleged In the pétition, or Is not proved 
at the trial, a judgment for the state is erroneous, and réversible by ap- 
peal or writ of error. Hughes v. State, 41 Tex. 10; Wiederanders v. State, 
64 Tex. 133 ; Hanna v. State, 84 Tex. 664, 19 S. W. 1008." 

At page 269 of 161 U. S., and page 590 of 16 Sup. Ct. (40 L. Ed. 
691), the court quoted with approvalwhat had been said by the Court 
of Appeals of Texas, as follows : 

"The proceeding while not strictly a proceeding In rem, has many of its 
characteristics ; yet the statute does not direct a seizure of the thing, which, 
in some cases, has been held necessary to support a judgment strictly in rem. 
It applies to personalty, as well as realty. The mère Institution of the pro- 
ceeding créâtes no presumption that there is no one capable of taking the 
estate under the rules regulating the descent of estâtes of deceased persons ; 
the presumption is to the contrary; and the efCect of the judgment, if ren- 
dered after ail persons interested in the estate are notifled of the pendency 
and purpose of the proceeding, In the only manner in which they can be, if 
unknown, is to destroy that presumption, and to make the title of the state 
clear." 

And in Bouvier's Law Dictionary there is a discussion upon this sub- 
ject of escheats, from which we extract this paragraph : 

"In this couutry, however, the state steps in, in the place of the feudal 
lord, by virtue of its sovereignty, as the original and ultimate proprletor of 
ail the lands within its jurisdiction ; 4 Kent, 424. See Matthews v. Ward, 
10 GUI & J. 450; 3 Dana, Abr. 340. And it escheats to the state as part 
of its common ownership, either by mère opération of law, or upon an in- 
quest of office according to the law of the particular state; Hamilton v. 
Brown, 161 U. S. 256, 16 Sup. Ct. 585, 40 L. Ed. 695; 3 Washb. R. P. (4th 
Ed.) 47, 48. It is, perhaps, questionable how far this incident exists at com- 
mon law in the United States generally. In Maryland the lord proprietor 
was originally the owner of the land, as the crown was in England. In 
most of the States the right to an escheat is secured by statute ; 4 Kent, 424 ; 
1 Washb. R. P. 24, 27 ; (2d Ed.) 443." 

Thèse authorities inevitably lead to the conclusion that the national 
government is not in any case the parens patriae to which ownerless 
property of any sort in any state of the Union reverts. We think that 
within the states respectively it is the state which exclusively is parens 
patriœ, and this resuit cannot be affected by the fact that the property 
might happen to be in the registry of a fédéral court. Though in the 
registry it is, nevertheless, a part of the gênerai property in the state. 
The state, under the authorities cited, might with more plausibility be 
held to succeed to the title of such property, and might hâve the right 
through its escheator to apply to the court for it if any government 
be entitled to do so. In saying this we by no means intend to intimate 
that the state would, in fact, hâve the slightest right to an escheat of 
thè money in court in this case. "We only conclude, under the authori- 
ties cited, that if any government can claim to be parens patrise it is 
that of the state, and not that of the nation. 

It will also be remembered that the Constitution of the United States, 
\vhich defmitely fixes the rights surrendered by the states to the nation, 
makes no provision for escheats, and though- article 3, § 3, gives Con- 
gres s the power to déclare thé punishment of treason, yet, even as to 
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treason, it provides that no forfaiture of. property shall be for more 
than "the life of the person attainted." Section 996, Rev. St., proposes 
much more, and that not for the high crime of treason, but for mère 
neglect or omission to daim what is one's own. Furthermore, escheats 
are always bottomed upon the fundamental proposition that an owner 
of property has died entirely without heirs. If any heirs are found, 
the escheat always fails. Section 996 does not proceed upon any no- 
tion that there are no heirs, nor does it make any provision for ascer- 
taining the facts in the premises, but goes altogether upon a mère fail- 
ure for 10 years to withdraw money from the court's registry, thus en- 
tirely ignoring the prime factor in escheats, namely, failure of heirs, 
and arbitrarily forfeits the money to the government. Ail that is neces- 
sary is the lapse of ten years. Now, there is nothing magical in the 
period of 10 years fixed in the statute. If that period may be fixed so 
may one of 5 years, or of 1 year, or of 1 month, and Congress might as 
well assume the judicial function, and, once for ail, direct the court or 
the judge thereof to make any other order in a case; as one requiring 
money, under the control of the court, but payable ultimately to the 
persons entitled, to be paid over to the United States although the Unit- 
ed States is not a party to the litigation, and shows no right to the 
money u'nless the statute ex proprio vigore confers it. 

It is pointed out in the brief in support of the motion under consid- 
ération that in certain cases under the postal laws tjie government 
takes charge of property put into the mails and may sell it if, after, 
a long period, it is not claimed by any other person. But the Post Office 
Department is an executive branch of the government absolutely under 
congressional control, and whether provisions and régulations for such 
cases are valid or invalid as against the real owner of the property we 
are not called upon to décide, though it would seem, in the case before 
us, that Congress might quîte as properly hâve required the judge or 
judges to make any specified order in a case in active litigation as to 
require them to turn over funds in the court's registries to the United 
States without any notice to persons in interest, and without any hear- 
ing or exercise of any judicial discrétion in respect to the question, and 
only because Congress so required. We think that législative and judi- 
cial functions under our form of government are something more 
separate and independent, each of the other, than such a contention 
would admit, but without going further into the discussion we conclude 
that the motion should be overruled, first, because it is made ex parte 
by one who is not a party to the suit, without any notice to those who 
havè an interest in the fund sought to be taken for public uses, and 
without giving them, actually or constructively, any opportunity to be 
heard in opposition thereto ; second, because the money sought to be 
thus escheated to the United States manifestly belongs either (a) to the 
unknown holders of the 843 mortgage bonds issued by the défendant, 
or (b) to those bondholders who hâve presented their bonds, and whose 
debts for the most part remain unpaid, or (c) to the gênerai creditors, 
if any, or else (d) to the holders of the capital stock of the Grand Riv- 
«rs Company; third, because to transfer the title to the money from 
the true owners to the United States without any process of law or 
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any compensation would violate the fifth ^mendment to the Constitu- 
tion of the United States ; fourthy because we greatly incline to think 
that as to the property in question the state of Kentucky, and not the 
United States, would be parens patrise, differing in this respect from a 
case where the property is in one of the territories of the United States 
or in the District of Columbia, over each of which the powers of Con- 
gress are plenary; and, fifth, because we greatly doubt whether the 
courts should yield to the view that Congress, by législation, can di- 
rect what order a court shall enter in respect either to money in its 
registry for other purposes or in respect to any matter involved in 
any suit— ^such matters being judicial rather than législative in char- 
acter. 

Besides, it may be stated that in many instances claimants hâve ap- 
,peared and got their money eut of the court's registry much longer 
than 10 years after it had been put there. This they could not hâve 
donc if the money had been transferred and paid over to the United 
States, as contemplated by the amendment to section 996. An act of 
Congress appropriating money for the purpose would then hâve been 
necessary to enable the person entitled to it to get it, and no one can 
say what Congress Tvould hâve donc or would do in such a case, nor 
the obstacles which any member might interpose. Money once in the 
Treasury is under the uncontrollable power of Congress, and what 
that body may do with it is matter of grâce or discrétion, Certainly 
Congress could not be controlled by the courts, once they had surren- 
dered to the government money held in trust for litigants. 

Doubtless many balances are left indefinitely in banks which hâve 
been designated as depositories, and in that way they get the use of this 
money as they do of their other deposits. The national Treasury might 
get that advantage (and it has been urged that it should) in préférence 
to the banks were it not that the courts are warned by the very législa- 
tion we are considering that at some departmental suggestion Congress 
might pass an act which would prevent the Treasury from honoring 
the court's draft upon its own funds, in which event the court and the 
persons fairly entitled to those funds would be altogether powerless. 
But for this we hâve no doubt that every fédéral court would prefer, 
in its discrétion, to place iii the Treasury to the crédit of the court and' 
subject to its orders ail old balances which apparently hâve been for- 
gotten by those entitled to the money, thus making the Treasury the 
court's banker as to such funds. However, funds thus deposited would 
by no means become public property, and should npt be regarded or 
treated as such by any officer or person. But this coprse the courts will 
probably hesitate to pursue until definitely assured that the danger re- 
ferred to is altogether removed by spécifie législation to that eflfect. 

The motion will be overruled. 
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In re DUETEA POWER CO. 
(District Court, E. D. Pennsyltania. January 8, 1908.) 

No. 2,768. 

1. Bankbtjptct— Trustées— Election— RiGHT to Vote. 

A créditer of a bankrupt who Is also a debtor to the bankrupt's estate 
is net entitled to vote on the sélection of a trustée where he bas not made 
hls indebtedness good. 

2. COEPOEATIONS — STOCKHOLDEBS— FOEMAI. SUBSCBIPTION. 

Where corporate stock was allotted to, Issued, and recelved by a stock- 
holder, but was not in fact fully pald though it so recited, It was no dé- 
fense to hls liability for the balance due thereon that he had not formally 
subscribed for such stock. 

3. Samei— Statdtes— Inceeased Stock. 

Gen. Corp. Act Pa. 18T4 (P. L. 81) § 17, as amended by P. L. 1876, 32, 
authorizes payment for corporate stock In property as well as cash, but 
déclares that no corporation shall issue stock except for money, labor, or 
property actually recelved, and that ail flctltlous Increase of stock or 
indebtedness In any form shall be void ; that each corporation may pro- 
vide for the issue of deferred stock In payment for real or personal 
property, and if so provlded It shall be expressly stated In the charter 
or in a certlflcate to be made and recorded. Eeld that, where a corpora- 
tion increased its stock, and neither the charter nor the proceedings for 
such increase disclosed that the stock was based on a patent, and dld not 
show any valuatlon put thereon, the fact that the corporatlon's président 
recited that such additiohal stock was Issued for cash or property dld 
not relleve hlm from liability to pay the balance of the par value remaln- 
Ing unpaid on the stock allotted to and recelved by hlm so far as necessary 
to pay the clalms of creditors. 

4. BANKEUPTCT — ElLECTION OF Tbustee— Peoxies— Repbesentations. 

Where, In bankruptcy proceedings against a corporation, the attorney 
for petitionlng creditors elaimed that the président and certain other 
officers of the corporation were largely indebted to it for unpaid stock 
subseriptions, and that the président desired the élection of a trust Com- 
pany as trustée which was Identlfled with certain other Interests repre- 
sented by him It was not improper for such attorney to obtaln proxles 
for use in the élection of a difCerent trustée by means of letters stating 
his clalm as to the officers' liability, and that it would be to the Interest 
of the unsecured creditors to sélect a trustée not Identlfled wlth the presl- 
dent's interest, which letters contained no materlally false statement of 
. fact 

In Bankruptcy. 

The facts shown by the referee's report with référence to the alleged ob- 
jectlonable communications written to creditors to obtaln proxles to be voted 
in the élection of a trustée were as follows: 

Charles E. Duryea who had been an ofBcer o£ a bankrupt corporation wrote 
a letter to the attorneys for certain creditors In which he asserted that his 
désire to hâve the afCairs of the corporation wound up In bankruptcy was for 
the purpose of determining whether the stock originally subscribed by some 
of the officers of the company had been paid for, and that he was endeavorlng 
to get enough of the creditors together to elect a trustée that would not be 
favorable to those who dld not wish to be investigated ; that the présent 
recelver, the Pennsylvania Trust Company, had for Its attorney one Cyrus 
Derr, who was also attorney for H, M. Sternbergh, président of the bankrupt 
corporation, who the writer clalmed had not fully paid for hls stock, and 
that the writer considered such relation too close for the best interest of the 
unsecured creditors ; that he also believed that Sternbergh, as président of the 
corporation, f oreed it iuto the hands of the recelver In order to shake eut 
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other stockholders and creditors and acquire the plant cheaply, and that a 
trustée should be elected who was not so closely connected wltb Sternbergh'a 
Interest. The représentations in this letter that Derr was attorney for the 
trust Company was Incorrect, but this letter dld not resuit in obtaining any 
proxles for Duryea or those interested in his behalf. Other letters, however, 
were written by Duryea and Geo. W. Wagner, who was the attorney for the pe- 
titlonlng creditors, setting out a history of the formation of the corporation 
and of the receivership, stating various ways that Sternbergh was indebted to 
the Company to the amount of some $26,000 on his unpaid stock subscriptions, 
and Sollciting proxies to be used in the élection of the Berks Ctounty Trust 
Company as trustée, which was entirely independent of any interest Identi- 
fied wlth Sternbergh, so that It would be entirely free to prosecute claims 
against any of the offlcers of the company for the beneflt of the unsecured 
creditors. None of the statements contained in thèse letters were shown to 
be false or fraudulent, and the référée therefrom found that the proxies 
procured thereby had not been obtained by fraud. 

Geo. W. Wagner, for petitioning creditors and trustées. 
Cyrus G. Derr, for Herbert M, Sternbergh. 
Andrew A. Leiser, for creditors. 

J. B. McPHERSON, District Judge. Of the two questions aris- 
ing under this certificate, the first has to do with the refusai of the 
référée (Samuel E. Bertolet, Esq.) to permit Herbert M. Sternbergh 
to vote upon his claim in the élection of a trustée. The claimant 
intended to vote for the Pennsylvania Trust Co., which received 

76 votes, cast by creditors holding about $13,000 of claims, while 
the Berks County Trust Co., which was declared elected, received 

77 votes, cast by creditors holding claims aggregating about $15,000. 
Since, therefore, it is évident that if the claimant had been permit- 
ted to vote there would hâve been no élection by the creditors, and 
the présent trustée could not hâve been declared their choice, it be- 
comes important to détermine whether the référée was right in re- 
jecting the claimant's offer to vote. The correctness of this rul- 
ing will be found to dépend upon the relation borne by the claimant 
to the bankrupt corporation at the time when the proceedings in 
this court were begun. Admittedly,' he was then a creditor, but, 
if he were also a debtor, I do not understand his counsel to deny 
that he was properly éxcluded f rom the vote, the fact being also 
conceded that he has not made his indebtedness good. At ail events, 
the action of the référée is in accord with the décision of this court 
in Re Wiener & Goodman Shoe Co. (D. G.) 96 Fed. 949, and, for 
the présent at least, the point must be regarded as settled. Was he, 
therefore, a debtor of the corporation? Or, to ask an équivalent 
question, may the creditors of the corporation treat him as a debtor? 
The answer is.to be found in facts that are not in dispute, and may 
be summarized as follows : 

On February 13, 1900, an agreement was entered into between 
Charles E. Duryea, Henry Millholland, Henry Crowther, and the 
claimant, of which the, paragraphs now material are thèse : 

"The said parties, In considération of the mutual covenants hereafter set 
forth, agrée to organize a corporation forthwith under the laws of Pennsylvan- 
ia, for the manufacture and sale of automobiles, motors and propellers. to 
be called Duryea Power Company, with a paid up capital of $100,000, divided 
Into 1,000 shares of $100 each, whereof said Herbert M. Sternbergh shall re- 
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celve 510 shares, said Charles E. Duryea 300 shares, sald Henry Mlllholland 
95 shares, and said Henry Orowther 95 shares. 

"Upon the Incorporation of said company, in full considération of sald 
issue of stock to them, said Herbert M. Sternbergh shall eontribute $10,000 
cash and within sixty days thereafter $15,000 cash additional; and said 
Herbert M. Sternbergh, Henry Mlllholland and Henry Orowther shall eontribute 
to sald corporation the entlre and absolute ownershlp of ail patents pertain- 
Ing to the manufacture or use of automobiles, motors and propellers or parts 
of either heretofore granted to or now or hereafter controlled by either ol 
them, and ail inventions of the description aforesald heretofore made by eithef 
of them, or which either of them shall hereafter make, and ail patents 
which may be granted therefor ; sald Charles B. Duryea, In considération 
of the issue of stock to him and the sum of $10,000 to be pald as hereafter 
provlded, shall eontribute to said corporation llcenses to use ail patents and 
inventions now or hereafter controlled by hlm, or by the Duryea Manufact- 
uring Company of Peoria, Illinois, pertalning to the manufacture or use of 
motors, propellers and light automobiles," etc. 

0£ thèse persons, Duryea alone, either then or afterwards, owned 
patents of the kind described, it being the intention of ail the parties 
to form a corporation to put his inventions upon the market. Pur- 
suant to this agreement, the bankrupt corporation — ^the Duryea Pow- 
er Company — was incorporated on April 6th, under the corporation 
statiites of Pennsylvania, with a capital stock of $1,000, divided in- 
to 10 shares of $100 each, of which the claimant subscribed for 4 
shares. He, with others, signed and acknowledged the certifîcate of in- 
corporation, was named as a director therein, and was elected prési- 
dent on April 20th. Upon the last-named day a meeting of the stock- 
holders was held to take action upon a proposed increase of stock 
from $1,000 to $100,000, and the claimant and two other persons 
were appointée judges to conduct the élection. The formalities re- 
quired by the Pennsylvania law relating to the increase of capital 
stock were duly complied with, and ail the stockholders, including the 
claimant, voted for the increase. On the same day a second agree- 
ment was signed, of which the essential provisions are as follows : 

"This agreement made the 20th day of April, 1900, between Herbert M. 
Sternbergh, of the city of Reading, in the county of Berks and state of Penn- 
sylvania, of the one part, and the Duryea Power Company, a corporation of 
the State of Pennsylvania, of the other part, witnesseth: 

"The said Herbert M. Sternbergh has pald to the sald Duryea Power Com- 
pany in cash the sum of $10,000 lawful money of the United States of Amer- 
ica, the receipt whereof is hereby acknowledged, and agrées to pay the sum of 
$15,000 additional in like lawful money to the said Duryea Power Company 
on or before the 5th day of June, 1900, and hereby assigns and sets over to 
the said Duryea Power Company, Its successors and assigns, the entire, ab- 
solute, full and exclusive ownershlp of ail patents pertalning to the manufac- 
ture or use of automobiles, motors and propellers, or parts of either, heretofore 
granted to or now controlled by him," etc. 

"In considération whereof the sald Duryea Power Company agrées to Issue 
to said Herbert M. Sternbergh 510 full pald shares of the capital stock of 
the said Duryea Power Company upon the payment of the whole amount of 
$25,000 above mentioned. Including, however, in the sald 510 shares, 4 shares 
now standing in his name on the bocks of the said company." 

This agreement was signed by the claimant individually, and also 
as président of the bankrupt corporation. On October 27tii, as prési- 
dent of the company, he certified to the Secretary of the Commonwealth 
as follows: 

139 F.— 50 
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"Thls Is to certlfy that by virtue of the consent of :tlie stockholders of the 
Duryea Power Company, authorizing an increase In the capital stock thereof 
from $1,000 to $100,000, glven at an élection duly held for that purpose on 
the 20th day of Aprll, 1900, the capital stock of said company has been In- 
creased from $1,000 to $100,000; said additional stock being issued for cash 
and property." 

On the same day a certificate of stock for 510 shares of the par val- 
ue of $100 was issued to the claimant, and receipted for by him. He 
has carried out his agreement to pay $25,000 "in full considération 
for said issue of stock," but he has neither paid nor contributed any 
other money or property therefor. The balance of the par value, $26,- 
000, is said by the other creditors to be still owing, and this is the 
ground upon which the référée declared him to be a debtor and ex- 
cluded him from voting. In my opinion, the exclusion was right. 
That he continues to be liable to the bankrupt's creditors for ail, or for 
part, of this unpaid balance, seems to me scarcely a debatable question. 
It is of no importance that he did not formally subscribe for 510 
shares of the stock ; by virtue of his agreements they were to be al- 
lotted to him in considération of $35,000 to be paid in cash, and they 
were actually so allotted, were issued and received. This is équivalent 
to a formai subscription, and carries with it the same obligation. Nei- 
ther is it of importance that the stock was to be issued "full paid," and 
that it was so issued with the intention of ail parties then interested 
that his acceptance should carry no further obligation. Although 
described as "fùll paid" the stock had only been partly paid for in 
cash, and no déclaration or action by the corporation, or by the claim- 
ant, or by both, could take the place of the truth concering this mat- 
ter, so far as to affect the rights of the corporation's creditors. 

But, under the statutes of Pennsylvania, shares of stock may be 
paid for in property as well as in cash, and payment in one is usually 
as eiïective as payment in the other. Upon this point, section 17 of 
the gênerai corporation act of 1874 (P. L. 81) as amended in 1876 
(P. L.) 33, provides as follows : 

"Every corporation created nnder the provisions of this act or accepting 
its provisions, may take such real and personal estate, minerai rights, patent 
rights and other property, as Is necessary for the purposes of its organizations 
and business, and issue stock to the amount of the value thereof, in payment 
thereof, and the stock so issued shall be declared and taken to be full paid 
stock, and not Uable to any further calls or assessments ; and in the charter 
and the certiflcates and statements to be made by the subscribers and offlcers 
of the corporation, such stock shall not be stated or certified as having been 
issued for cash paid into the cOmpany, but shall be stated or certified In this 
respect according to the fact; and the executors or adminlstrators of any 
deceased tenant in common of lands, mines and minerai rights so proposed to 
be taken may, and they are hereby authorized, to convey the Indlvidual estate 
and interest of such décèdent therein to such company, receiving therefor so 
much stock in such company as the said décèdent would bave been entltled 
to reçoive in his iifetime, to be held in the same manner as the lands: Pro- 
vided, that no directions or limitations contalned in any last will and testa- 
ment of such décèdent shall be in any manner interfered with: And pro- 
vided, that before maklng such conveyance, such executora or adminlstrators 
shall give sufflcient security, to be approved by the orphans' court having 
jurisdietion of their accounts, for the falthful application of the stock re- 
ceived therefor ; no such corporation shall issue either bonds or stock except 
for money, labor done or money or property actually received, and ail flctitious 
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liicrease of stock or indebtedness In any form shall be vold ; every such corpo- 
ration may provide for the Issue of def erred ' stock In payment for such real 
or Personal èstate or minerai rights, and If so provided, It shall be expressly 
stated In the charter filed, or In a certiflcate to be made and recorded, or in 
the acceptance of this statute, to be flled by any corporation aceeptlng Its 
provisions, with the amount of such defgrred stock, and the considération of 
the same, and the terms on which the same shall be Issued ; and the said stock 
may be made to awa.it payments of dividends thereon, untU ont of the net 
earnings at least flve par centum bas been declared and pald upon the other 
full pald stock of the corporation." 

Moreover, it has been decided by the Suprême Court of the state that 
the parties interested in the formation of a corporation may value a 
patent or other property at whatever sum they please; and it is évi- 
dent, I think, that no légal harm is donc thereby, if due notice of such 
valuation is given in the proceedings for incorporation or for the sub- 
séquent increase of the capital stock. Speaking generally, and laying 
aside the question of a fraudulent valuation, if the parties interested 
in the corporation choose to base the capital stock largely upon prop- 
erty instead of upon cash, and notify the public that they hâve made 
such a choice, describing the property sufficiently and stating the sum 
at which it has been valued, the transaction is valid and the stock may 
issue "full paid" without being liable to objection on the ground that 
only part of the par value has been paid in cash. But, if this resuit 
is to be attained, notice is essential, and notice includes such a de- 
scription and valuation of the property as will identify it, and will 
show also what sum in cash it is intended to represent. Upon prin- 
ciple there should be no différence in this respect between the orig- 
inal proceedings to obtain a charter and subséquent proceedings to 
increase the capital stock, and no différence is recognized by the Penn- 
sylvania statutes. The act of February 9, 1901 (P. L. 3), relating to in- 
crease of capital stock, makes no spécifie provision on the subject, prob- 
ably regarding it as already covered by section 17 of the act of 1874, 
(P. L. 81), but the approved forms in use before the state department 
show clearly that definite notice is necessary in both proceedings. 
Whitworth, Corporations in Pennsylvania, §§ 1365 and 1392; East- 
man, Private Corporations in Pennsylvania, §§ 1500 and 1512. See, 
also, Shannon v. Stevenson, 173 Pa. 419, 34 Atl. 218 ; Cooke v. Mar- 
shall, 191 Pa. 315, 43 Atl. 314; Commonwealth v. Gray's Minerai 
Fountain Co., 20 Phila. 405, s. c. 8 Dauph. Co. Rep. 47. 

Nothing of the kind was attempted in the présent case. Neither 
in the original charter, nor in the proceedings to increase the capital 
stock, does it appear that the stock is based upon a patent at ail, and 
in neither proceeding is a valuation put upon the right. It is true that 
the claimant, acting as président of the corporation, certified that "said 
additional stock (was) issued for cash and property," but such a vague 
and gênerai statement does not give the necessary information to the 
public. It does not set forth how much cash was paid, and what kind 
of property was contributed in lieu of cash ; and it gives no informa- 
tion concerning the quantity of the property, or the value that has been 
put upon it. I may point out, also, but without laying stress upon the 
fact, that the proceedings to increase nowhere state that the new stock is 
to be issued full paid and nonassessable, or that the property for which 
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it is issued îs necessary for the purposes of the organizatîon and busi- 
ness of the corporation. So far as creditors are concerned, therefore, 
the certificate of increase, although it speaks of "property," affords no 
protection to the claimant; for, in légal effect, the référence to prop- 
erty may be disregarded, and the certificate then amounts to no more 
than an untrue déclaration that the increase was whoUy based upon 
cash. tJnder thèse circumstances, the claimant cannot escape liabil- 
ity upon so much of the par value of his stock as he has not paid for 
in cash. To what extent he may be thus liable, is not now involved, 
and is not decided. It is enough to justify the ruling of the learned 
référée that a liability to some extent exists ; and of this, at least, I 
entertain no doubt. 

The second question is raised by the claimant's objections to cer- 
tain communications that were made to creditors by counsel and by 
other persons interested in the choice of the Berks County Trust Co. as 
trustée. Thèse communications are said to hâve influenced the élec- 
tion improperly, and a good deal of testimony was taken upon the 
subject. It is unnecessary to set out the facts in détail concerning this 
dispute; they v/Wl be found in the referee's report, and I shall only 
add concerning them that, after due considération, I find nothingma- 
terially objectionable in the communications referred to. 

The action of the référée upon each of the foregoing questions is 
therefore affirmed 



THE PERSIAN. 

THE HESPERIDES. 

(District Court, S. D. New York. March 5, 1908.) 

Collision— MoviNG and Anchobed Vessei:— Fog. 

A collision off the Massaeliusetts eoast, near Pollock Rip Slue, at night, 
in a dense fog, between the steamship Persian, going northward, and the 
steamship Hesperides, which had anchored In the open océan on account 
of the fog, held due solely. to the fault of the Persian, which, after stop- 
ping, on hearing the fog bell of the Hesperides and seeing one of her an- 
chor lights, started ahead again at greater speed, in violation of article 
16 of the international navigation mies [U. S. Comp. 8t. 1901, p. 2869], 
which required her under such circumstances to navigate with caution 
until danger of collision was over. 

[Ed. Note.— For cases in point, see Cent. DIg. vol. 10, Collision, § 101. 

Collision rules — speed of steamers in fog, see note to The Niagara, 28 
0. O. A. 532.] 

In Admiralty. Suit and cross-libel for collision. 

Convers & Kirlin (J. Parker Kirlin, of counsel), for the Hespetr 
ides. 

Daniel H. Hayne and Wheeler, Cortis & Haight (Charles S. Haight, 
of counsel), for the Persian. 

HOLT, District Judge. Thèse are a libel and cross-libel filed to 
recover damages for a collision between two steamers, the Hesperides 
and tîie Persian. The collision occurred in a dense fog, about 11^:86 
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p. m. on the night of June 37, 1907, about five miles ofF Monomoy Is- 
land, on the Massachusetts coast, above the Whistling Buoy No. 2, 
which lies on the eastern side of the northern entrance to Pollock 
Rip Slue. At the southern entrance to Pollock Rip Slue is stationed 
the Pollock Rip Light vessel. From this light vessel to the northward, 
at intervais about a mile and a half apart, are stationed, first, Bell 
Buoy No. 1, then Whistling Buoy No. 2, and then the Pollock Rip. 
Shoals Light vessel. There are shoals on each side of the Une be- 
tween the Pollock Rip Light vessel and the Bell Buoy No. 1. Above 
Bell Buoy No. 1, on the course to the Pollock Rip Shoals Lightship, 
cliere are no shoals to the eastward. Ail the région to the eastward 
ij open océan. The Hesperides that night was bound from Boston 
to New York. Shortly after passing the Pollock Rip Shoals Light 
vessel the fog became so dense that her pilot decided to anchor. He 
testifies that he headed the steamer to the northeast, and proceed- 
ed in that direction for 22 minutes under a slow bell, and then an- 
chored. Her exact situation at anchor, as afterwards ascertained, 
was about half a mile northwardly from the Whistling Buoy No. 2. 
Two anchor lights were properly set, indicating, under rule 11, a ves- 
sel more than 150 feet long at anchor, and a fog bell was regularly 
sounded, as required by rule 15, until the collision. There was a 
strong southeast wind blowing, so that the Hesperides lay heading 
generally towards the southeast. While so lying at anchor, the fog 
whistle of a steamer approaching from the south was heard, and 
about 11 :36 p. m. the steamer Persian under way came into collision 
with the Hesperides, hitting her near the stem with the Persian's bow, 
and causing damage to both vessels. 

The Persian that night was bound from Philadelphia to Boston. 
Her witnesses state, in substance, that she encountered thick fog be- 
fore she reached the Pollock Rip Light vessel. She passed near that 
light vessel and Bell Buoy No. 1. Her captain testifies that shortly 
after passing the bell buoy she was put on a course N. E. by N. % 
N. This course would take her about half a mile east of the Pollock 
Rip Shoals Lightship. She was proceeding carefuUy, stopping sev- 
eral times, and then proceeding ahead slowly. She met and passed 
the steamer Whitney to the west of and before reaching the Whist- 
ling Buoy No. 2. After passing the Whitney, and while the Whistling 
Buoy was distinctly heard to the eastward on the starboard side of 
the Persian, a bell of a vessel was reported by the lookout. The en- 
gines were stopped. A white light was then reported on the starboard 
bow of the Persian. The engines were immediately started and her 
wheel starboarded ; the captain testifying that he supposed the light was 
on a schooner or small vessel, and that he would pass the schooner on 
his .starboard side. Immediately a white light was reported on the 
port bow. Perceiving that the two lights were anchor lights on a 
large vessel directly in front, the engines were ordered full speed 
astern; but almost immediately, perceiving that the Persian still 
t'orged ahead and that a collision was inévitable, the engines were or- 
dered full speed ahead, and the wheel put hard aport. This swung 
:he Persian around, so that with her port bow she struck the Hes- 

erides a glancing blûw near her stem. ' 
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The gênerai rule is elementary that a yessel under way which col- 
lides with a vessel at anchor is presumably at fault. The évidence, 
also, in my opinion, shows affirmatively that the Persian was at 
fault. When the lookout reported the sound of the Hesperides' bel! 
ahead, the engines were stopped. But it was not a complète compli- 
ance with rule 16 [U. S. Comp. St. 1901, p. S869] to stop the engines 
only. The rule says that a steam vessel, hearing apparently forward 
of her beam a fog signal of a vessel, the position of which is not as- 
certained, shall, so far as the circumstances of the case admit, stop 
her engines, and then navigate with caution until danger of colli- 
sion is over. , The engines having been stopped, the lookout shortly 
reported a light on the starboard bow. The captain immediately 
assumed that it was an anchor light on a schooner or small vessel,. 
and ordered the engines to go ahead and the helm put to starboard, in- 
tending to pass the supposed schooner on his starboard hand. But 
there was no reason for the captain to assume that the vessel was a 
small one, except the fact that he saw but one light. The southeast 
wind swung the Hesperides towards the northwest, so that the stern 
anchor light was further away than the bow light. • The great density 
of the fog that night is shown by the fact that time enough elapsed, 
after the bow anchor light on the Hesperides was seen and before the 
stern anchor light was seen, to order the helm starboarded, the en- 
gines put in motion, and the steamer to get under stronger way than 
she already had while drifting under stopped engines. Under such 
circumstances, for the captain to hâve assumed, on seeing one anchor 
light, that the vessel was a small one, and to hâve instantly started 
ahead at increased speed under a starboard helm, only changing the 
course enough to pass a small vessel, was, in my opinion, not navigat- 
ing with caution until danger of collision was over. When the two 
lights were seen, the engines were reversed; but it was immediately 
seen that the headway of the Persian was such that it could not be 
overcome by reversing the, engines, and that a collision was inévitable. 

I cannot see that the Hesperides was at fault. It is strenuously 
urged that she was anchored in a fairway where she had no right to 
anchor. It is claimed that she was anchored on the range from the 
Pollock Rip Light vessel to the Pollock Rip Shoals Light vessel. But, 
in the first place, the évidence shows that she was not. The évi- 
dence of the men on the Whitney that she passed close to the Hes- 
perides while going down from the Pollock Rip Shoals Light vessel 
on the regular compass course to reach the Pollock Rip Light vessel 
is, I hâve no doubt, disinterested, and is difficult to explain. Perhaps 
by reason of the strong southeast wind, or from some other cause, the 
Whitney had gone over to the eastward of the range. At ail events, 
the proof of the location of the Hesperides while at anchor, taken by 
range observation at daylight the next morning, is décisive that she 
was anchored at least half a mile to the eastward of that range. In- 
deed, the testimony of the captain of the Persian that shortly after 
passing the bell buoy he put the Persian on a course N. E. by N. % 
N. and kept that course until the collision, shows that he was not 
taking the range course from the Pollock Rip Light vessel to the 
Pollock Rip Shoals Light vessel, but was on a course which would 
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take him at least half a mile to the eastward of the Pollock Rip Shoals 
Light vessel. So that, in my opinion, the proof shows that the Per- 
sian was net taki-.g a range course from one light vessel to the other, 
and that the Hesperides was not anchored on such range. The Hes- 
perides was not anchored on any range, or in any fairway, but in the 
open océan. If the slue between Pollock Rip Light vessel and the 
bell buoy may be regarded as a fairway, there is none above the bell 
buoy. The chart shows that a vessel of any size, going north, after 
passing the bell buoy, can go anywhere safely to the eastward, and 
at least a mile to the westward, of the range between the two light 
vessels. Even the slue itself has been held not to be such a fairway as 
to make it improper for a vessel to anchor there in a fog. In the case 
of the H. F. Dimock, that steamer was held liable for a collision in 
a fog with the yacht Alva anchored in the slue. The H. F. Dimock, 
7r Fed. 226, 23 C. C. A. 133. 

My conclusion is that there should be a decree for the libelant in 
the suit against the Persian, with a référence to fix the damages, and 
that the libel against the Hesperides should be dismissed, with costs. 



OSBORNE et al. v. McDONALD et al, 

(Circuit Court, W. D. Washington, N. D. February 21, 1908.) 

No. 1,30T. 

1. BASTAKDS— PEOPEBTY— INHEKITANCE FEOM BASTAKD. 

Where a résident of Washington whose parents were not shown to hâve 
been married died In 1881, his property descended, according to Code 
Wash. 1881, § 3306, providing that. If any illegitimate chlld die intestate 
without lawf ul issue, his estate shall descend to his mother, or, in case of 
her decease, to her heirs. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 6, Bastards, §§ 257- 
262.] 

2. Same— Peestjmptions. 

On an issue of helrshlp, there is no presumptlon that the alleged heirs 
are the legitlmate descendants of the ancestor. 
[Ed. Note. — For cases in point, see Cent, Dlg. vol. 6, Bastards, §§ 4, 5.] 

3. Maeriage—Pboof— Evidence. 

A bare prépondérance of évidence Is not sufflclent to establish the fact 
of marrlage, where there are only meager scraps of testimony tending to 
prove the marrlage consistlng of mère uncontradicted surmises and vague 
rumors. 

[Ed. Note. — For cases In point, see Cent Dlg. vol, 34, Marriage, S 79.] 

4. Same. 

While the law does not create a presumptlon of marriage of a par- 
ticular couple, yet, when it is shown that they lived together as husbaud 
and wife, acknowiedged themselves to be such, and they were so reputed 
among their relatives and friends, a naturel presumptlon consistent only 
with a lawful marriage and good morals becomes a légal presumptlon that 
the parties were married, though such presumptlon will not be raised by 
a mère proof of cohabitation, nor from réputation without proof of co- 
habitation. 

[Ed. Note, — For cases ia poiut, sts Cent Dig. vol. 34, Marriage, ii 08- 
69.] 
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5. Same— Declakations. 

On an issue of heirship, évidence of déclarations made by deceased mem- 
bers of the family that O.'s fftther contracted a second marriage was in- 
compétent to prove tbat O.'s mother ever became the second wife of bis 
fatber ; she being in no manner Identlfled. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Marriage, i 75.] 

6. Same. 

On an issue of heirship, évidence held InsufBcient to estabiish that O.'s 
parents were married so as to entitle complalnants to inherit from O. in 
the paternal line. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 34, Marriage, §§ 7&- 
89.] 

In Equity. Suit against trustées appointée! by the will of James Os- 
borne, deceased, to recover his estate, on the alleged grounds that the 
complainants are his légal heirs, and that the attempted disposition of 
the estate by the will contravenes the rule against the création of es- 
tâtes in perpetuity and is unlawful. Hearing on the merits. Bill dis- 
missed for failure of proof to estabiish the right of the complainants as 
heirs of the deceased to contest the will. 

Jenner & Williams, for complainants. 

Chas. F. Munday and Scott Calhoun, for défendants. 

HANFORD, District Judge. James Osborne died testate at Seattle, 
and his will was admitted to probate in the year 1881. This suit by al- 
leged heirs, attacking the will, was commenced in the year 1905. The 
value of the estate is large, the complainants are numerous, and their 
respective places of résidence are in so many states that it was found 
necessary to disrniss some of them out of the case, for the reason that 
their présence as parties would defeat the jurisdiction of this court; 
the only ground for fédéral jurisdiction being diversity of citizenship 
of the parties. The will ignores ail relatives and heirs, and dévotes ail 
the residue of the estate remaining after bequests to personal friends, 
not heirs, to the érection of an édifice for a public hall on property own- 
ed by the city of Seattle, to conform to plans to be approved by the 
trustées named in the will or their successors, and a committee repre- 
senting the city government on -which there should be an inscription, 
which presumably the vanity of the testator caused him to contemplate 
that it would perpetuate the memory of his name and virtues. In the 
considération of the foregoing facts and dates, the mind is naturally 
and forcibly arrested by the query: — ^why, if the complainants hâve a 
meritorious claim, did they slumber upon their rights for a period of 
nearly 24 years? Their bill of complaint anticipâtes and attempts to 
answer this query by averments to the effect that until recently the com- 
plainants did not know anything concerning the death of James Os- 
borne, or his will, or the existence of an estate, and most of them did 
not know that any such person as James Osborne ever existed. This 
is true, and for the purpose of this décision it will be assumed that the 
ignorance pleaded excuses the apparent lâches, but it créâtes in the 
mind a natural involuntary préjudice, because it is so improbable that ail 
the members of a family so numerous, and connected by varions ties, 
with so many people in so many places, should remain thus ignorant 
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of the life and death of James Osborne, if, in fact, he was related to the 
family by inheritable blood. This improbability might be overcome if 
Tqmes Osborne had left any record of his life, or had been communi- 
Cù<ive with respect to his early life and surroundings, so that of those 
who knew him witnesses might be found able to prove from informa- 
tion furnished by him the important facts with respect to his parentage, 
but only two of those who knew him after he came to Seattle hâve 
testified and they are able to give only a few meager scraps of informa- 
tion to the effect that he came from Morrisania, N. Y. ; that he had 
some half-brothers ; that his mother died; that he went as a sailor 
to Havre, France; that he returned to Morrisania; that during the 
period of his absence his father had died ; that he again went to sea 
on a voyage around Cape Horn to San Francisco, and after a tirae came 
to Port Gamble, and then to Seattle ; and that he had no use for his 
relatives and they had no use for him. Another way of overcoming 
the improbabilities of the case would be by the production of corre- 
spondence or written communications between the testator and his rela- 
tives ; but, if any letter was ever written by him to any person, relative. 
or friend, it has not been produced. In view of the circumstances and 
without proof of the character suggested, the uncertainty of any con- 
clusion or inference which may be drawn from the testimony is so great 
that the due administration of justice requires the production of other 
convincing évidence of ail the facts essential to establish the claims of 
the complainants that they are légal heirs of the testator. To avoid the 
necessity of a complète analysis of ail the évidence, it will be assumed 
for the purpose of this décision that the following propositions set forth 
in the brief of the solicitors for the complainants are true : 

"(1) That sald James Osborne. deceased, was born In the county of 
Westohester, N. T., about the ycar 1835. 

"(2) That sald James Osborne, deceased, Iwed at Morrisania, or the Bronx. 
Westchester county, N. Y., until he was about the âge of 17 years, at which 
time he left his home and went to sea, along about the year 18-52 or 185.3. 
and this first voyage was foreign, to wlt, to Havre, France. 

"(3) That after an absence of about four years said James Osborne re- 
turned to Morrisania, his former home, and found that his father had died 
during his absence, and that, after remaining there a short time, he again 
left his said home and went to sea, and never returned to the state of New 
York after that time. 

"(4) That the sald James Osborne about the year 1860 left the state of 
California from the port of San Francisco, and went by water to Puget 
Sound, landing at Port Gamble about that year, and that he reslded there- 
after in the territory of Washington untll the time of his death. 

"(5) Subséquent to his last departure from Morrisania sald James Os- 
borne at no time coipmunicated with his relatives in any manner, nor with 
Any other person, so far as known, in the state of New York, with the ex- 
ception of one letter written from California to William Cauldwell. 

"(6) That said James Osborne left relatives in Westchester county, N. Y., 
upon his departure therefrom. 

"(7) That sald James Osborne left relatives, to wlt, half-brothers and a 
half-sister in Westchester county, N. Y., at the time of his last departure 
therefrom. 

"(8) That said James Osborne was the half-brother of Louis K. Osborne. 

"(9) That sald Louis K. Osborne was the father and grandfather of cer- 
tain of the complainants as set forth in the amended blll of eomplalnt, and 
that he was the brother of Caroline Doty, Horace Osborne, Solomon Enos 
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Osbprne, and Clarke Osborne, the mother and fathers and ancestors of the 
other cbmplalnants named In sald amended biU of complaint. 

"(10) That the father of James Osborne, deeeased, was one Abram or Abra- 
ham Osborne, who was one of the vétérans of the War of 1812. • ♦ * 

"(11) ïhat said Abraham Osborne, father of said James Osborne, deeeased, 
ancestor of thèse coœplalnants, abandoned hls first family, namely, Louia 
K. Osborne, Horace Osborne, Caroline Osborne, Solomon Enos Osborne, 
and Clarke Osborne, • * ♦ and that hls said last-named children be- 
came estranged from hlm and were taken to North Salem, a place 40 or 
50 miles north of Morrisanla, Westchester county, N. Y., by a brother of said 
Abraham Osborne, to wit, Northrup Osborne, who raised said sons until they 
arrlved at maturity. 

"(12) That the children of sald Abraham Osborne by hls flrst wife con- 
sidered thelr father as somewhat disreputable in character, and for that 
reason seldom, if ever, talked with their children about him. 

"(13) That the mother of said James Osborne died some years prior to 
his first leavlng home, about the year 1832, and many years prior to the 
death of his father, Abraham Osborne." 

The lines of the tenth and eleventh propositions which are omitted 
from the above quotation assume as facts that Abraham Osborne 
contracted a second marriage, and that James Osborne was legitimate 
issue of that marriage. Thèse facts essential to make a complète case 
for the complainants are not to be presumed, but must be established by 
convincing proof, before the complainants can be heard to assert their 
claims as owners of the estate in opposition to the trustées in posses- 
sion by virtue of the testamentary disposition made of it by the man 
for whom they, their parents, and grandparents cared not during his 
lifetime. If the parents of James Osborne were not lawfully married, 
the descendants of his father are not his heirs. This is so for the rea- 
son that his property descended according to the laws of Washington 
Territory in force at the time, and by section 3306 of the Code of 1881 
it is provided that : 

"If any lllegitlmate child shall die Intestate without lawful issue, his 
estate shall descend to his mother, or In case of her decease, to her heirs 
at law." 

This décision will not rest upon any presumption that James Osborne 
was not a legitimate son of his father, but on the ground of failure of 
proof, because there is no presumption that the complainants are his 
légal heirs, nor of any material fact essential to establish their rights as 
heirs. In the case of Blackburn v. Crawford, 3 Wall. 186, 18 L. Ed. 
.186, the Suprême Court assigned as one of the grounds for reversing 
a judgment that it was error to charge the jury that "the presumption 
of law was in favor of the legitimacy of children," and in that connec- 
tion the court said : 

"Under such clrcumstances, the law makes no presumption. The ques- 
tion to be determined was one of faet, and not of law." 

In Arnold v. Chesebrough (C. C.) 46 Fed. 700, Judge Lacombe said : 

"Whoever asserts a marriage as a basis of a daim at law or equity must 
satisfy the court, upon the whole case, by a fair prépondérance of proof, 
not necessarily where and when such contract was made, but that at some 
time and place It was made." 
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That décision was affirmed on appeal. 58 Fed. 833, 7 C. C. A. 508. 

I hold, further, that a bare prépondérance of évidence is not sufficient 
to establish the fact of a marriage, where only meager scraps of testi- 
mony, tending to prove only surmises or vague rumors or traditions, 
are introduced on one side and left uncontradicted. There must be 
compétent évidence sufficient to create a belief, if uncontradicted, that 
there was a marriage. In other words, until a prima facie case bas 
been made, a défendant cannot be put upon his défense, and required 
to disprove an assertion not supported by évidence sufficient to justify 
a reasonable belief. The law is extremely libéral v^rith respect to the 
mode of proving the fact of a marriage, and every variety of évidence 
direct and circumstantial is admissible in cases of difficulty. 19 Am. 
& Eng. Enc. of Law (2d Ed.) p. 1197. Whilst it is true, as above 
stated, that the law does not of itself create a presumption of marriage 
of a particular couple, a natural presumption arising from proved facts, 
consistent only with a lawful marriage and good morals, becomes a 
légal presumption. In gênerai, where parties hâve "lived together as 
man and wife, acknowledging themselves to be such, and reputed to be 
such among their relatives and friends, the law will présume, in the ab- 
sence of other évidence, that they hâve been legally married" ; and a 
presumption based upon that state of facts is one of the strongest' 
known to the law, but, in the absence of other évidence, marriage will 
not be presumed from mère cohabitation, nor from réputation without 
proof of cohabitation. 19 Am. & En. Enc. of Law (2d Ed.) pp. 1204, 
1205. 

After a painstaking study of ail the évidence submitted in this case, 
I am obliged to say that I find not a scintilla of évidence tending to 
prove that the parents of James Osborne were married. His mother 
is not identified. No witness who has testified prétends to hâve known 
her, nor to ever hâve seen her, nor to hâve heard any other person 
make any statement or déclaration concerning her who pretended to 
hâve known her. Her name cannot be discovered from ail the évidence 
in this case, and it cannot be discovered from ail the évidence when, if 
at any time, or where, if at any place, she cohabited with Abraham Os- 
borne, nor that she was known at ail to any member of the Osborne 
family. In their argument the solicitors for the complainants seem to 
rely upon testimony tending to prove déclarations made by deceased 
members of the family which if shown to hâve been based upon actual 
knowledge might be compétent to prove that Abraham Osborne con- 
trlacted a second marriage, but ail such déclarations are incompétent to 
prove that the mother of James Osborne ever became the second wife 
of his father because she is not in any way identified. The only one of 
the déclarations which refers to the person supposed to hâve become the 
second wife of Abraham Osborne is found in the déposition of Emma 
C. Osborne, a daughter of Clarke H. Osborne, one of the sons of 
Abraham Osborne. Her statement refers to her father, and is as fol- 
lows: 

"He told me his stepmother sent for him when dying, but he would not go." 

According to the understanding of the witness, this occurrence was 
when her father was very young. He was born in the year 1819. 
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James Osborne was born in the year 1835, and, uniess his mother died 
during his infancy, it is not probable that she is the stepmother who is 
supposed to hâve died at a time when the man who made the déclara- 
tion was very young. It is unnecessary to make further comments 
on the testimony. It is enough to say that, considered in its entirety 
and in détail, it dispels rather than supports any reasonable inference 
that the parents of James Osborne were actually married, or that they 
cohabited together as husband and wife, and were reputed to be mar- 
ried. 

For their failure to prove that they are the légal heirs of James Os- 
borne, I direct that a decree be entered dismissing the suit, with costs. 



LUDVIGH V. AMERICAN WOOLEN CO. et al. 

(District Court, S. D. New York. December 6, 1907.) 

Bankbuptcy— Suit by Trustée to Rbcoveb Peopertt— Sufficienot of Bill. 
A trustée in bankruptcy flled a blll against the American Wooien Com- 
pany and the Niacara Woolen Company, corporations, alleging that the 
bankrupts were wbolesale dealers in silks and woolens, and bought the 
latter on crédit from the American Company and others; that, pursuant to 
a fraudulent arrangement between them, the Niagara Company was or- 
ganized as a selling agent for the American Company, practically ail of 
its stock being issued to the bankrupts, and pledged by them to the 
American Company as a guaranty of the performance of its contract as 
agent; that the office and warehouse of the Niagara Company were in the 
bankrupts" place of business, and they controUed its opérations, received 
the goods consigned to it by the American Company, mingled the same 
with their own goods, made the sales, and colleeted the proceeds which 
they deposited to their own account, making remittances for crédit to 
the Company; that, immediately preceding the bankruptcy, défendants 
took possession of and removed ail consigned goods remainlng in the 
bankrupts' stock. BeJd, that the bill stated a cause of action to recover 
the value of such goods, on the ground that the transactions set out were 
fraudulent as against other creditors, and that such goods were in the 
possession of the bankrupts under such circumstances as to estop défend- 
ants from asserting ownershlp as against complainant. 

In Equity. On demurrer to bill. 

The object of the bill was to recover money alleged to bave been pald by the 
bankrupts to the défendant American Woolen Company and the value of wool- 
ens taken away by the American Woolen Company from the bankrupts' pos- 
session immediately prlor to the flUng of the pétition. Both of the détendants 
were corporations organized under the laws of New York, and the complain- 
ant is the trustée in bankruptcy of Philip Horowitz & Son. The bill alleged 
that prior to October 26, 1904, Philip Horowitz & Son were doing business in 
silks and woolens in New York City. They purchased their goods from a num- 
ber of différent concerns on crédit In the usual course of business, and cou- 
tinually possessed at their place of business a large stock of silks and woolens. 
In 1901 the American Woolen Company, upon Its incorporation lu that year, 
took over the business of a number of concerns which had previously supplied 
the bankrupts on crédit, and commenced selling woolens to the bankrupts in 
the same manner, allowlng them a Une of crédit of about $40,000. The banlî- 
rupts also continued purchasing woolens from the other concerns which had 
not transferred their business to the American Woolen Company, and thus 
kept up their stock in part from this source. They also continued their silk 
business on varying terms of crédit as before. The American Woolen Com- 
pany refused the bankrupts further crédit about November 1, 1902, and the 



LUDVIGH T. AMERICAN WOOLBN CO. 79T 

blll then allèges the maklng of a fraudulent arrangement by the American 
Woolen Company and the bankrupts, pursuant to which the Niagara Woolen 
Company on November 11, 1902, was Incorporated with an authorized capitali- 
zation of $20,000. The Mil allèges the varions steps In the organlzatlon of the 
Niagara Woolen Company, the resnlt of which was that the bankrnpt Philip 
Horowitz acquired ail but two of the shares of the stock of the Niagara Wool- 
en Company, the remalning two belng held by employés of the American Wool- 
en Company. A contract was then made between the American Woolen Com- 
pany and the Niagara Woolen Company uader which the latter agreed to act 
as the agent for the sale of woolens to be conslgned to It by the American 
Woolen Company. Philip Horowitz guaranteed the performance by the Niag- 
ara Woolen Company of this contract, and hypothecated his stock in the 
Niagara Woolen Company as security for this guarantee. The contract stipu- 
lated that title to the goods conslgned should In ail cases remain in the Ameri- 
can Woolen Company, but that the Niagara Woolen Company eould sell the 
goods to such persons as it might elect for crédit or cash, and remit the pro- 
ceeds to the American Woolen Company, less the amount which would repre- 
sent the profit which would hâve been derived had the goods been purchased 
direct from the American Woolen Company. The bankrupts were allowed to 
receive the divldends on the stock of the Niagara Woolen Company until de- 
f ault on the guarantee. The name of the Niagara Woolen Company was put 
up adjacent to the bankrupts' name over thelr place of business, and a space 
was partitioned ofC in the bankrupts' office for the Niagara Woolen Company. 
A separate set of books was opened as the books of the Niagara Woolen Com- 
pany, and kept by an employé of the American Woolen Company. With each 
dellvery of goods under this contract a writing would be also dellvered to the 
efCect that the goods were the property of the American Woolen Company, 
and were consigned to the Niagara Woolen Company for the purposes of sale. 
AU of thèse facts were unknown to the public. The goods delivered were 
mingled with the other woolens of the bankrupts and with their stock of silk 
goods, the Niagara Woolen Company employing no salesmen, and no effort 
being made by any one to build up a good will for it. The proceeds of sales 
were generally treated by the bankrupts, with the défendants' acquiescence. 
as thelr own. Thèse proceeds would be deposited in the bankrupts' own bank 
account, and remlttances be made to the crédit of the Niagara Woolen Com- 
pany on the gênerai account of the American Woolen Company. The bill al- 
lèges that, indueed by the ostensible ownership of the goods by the banknipts, 
the latter's credltors, represeuted by the complainant, extended crédit to the 
bankrupts, and that they accordlngly are entitled to the stock of woolens thus 
consigned remalning on hand at the time of the failure, together with money 
representing collections from sales made by them. The blll allèges that thèse 
goods were taken away from the bankrupts' place of business by the American 
Woolen Company on October 26, 1904, immediately prior to the flllng of the 
pétition. 

Abram I. Elkus and Garrard Glenn, for complainant. 
Daniel P. Hays, for défendants. 

HOUGH, District Judge (after stating the facts as above). The 
draughtsman of the bill has evidently felt that the exact situation 
presented to him for description was new, and différent views of the 
pleading might be taken by men of equal expérience. To my mind the 
question presented is this: Assuming it to be true, as asserted, that 
the Niagara Woolen Company, though a différent légal entity, was for 
business purposes but the alter ego of the American Woolen Company ; 
that goods consigned to the Niagara Woolen Company were while in 
that company's possession intended to be held for the benefit of the 
American Woolen Company; that the affairs of the Niagara Woolen 
Company were by the procurement and consent of the American Wool- 
en Company managed in large part by the bankrupt; that, being so 
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managed, the Niagara Woolen Company permitted the bankrupts to 
trade and use the consigned stock of goods as their ovvn to this extent, 
viz., to sell the same to customers of their finding or sélection, to sell in 
the bankrupts' own name, and to make collections likewise in their own 
name and deposit the proceeds of collection in whole or in great part 
to bankrupts' own crédit — do thèse allégations, if true, set forth a cause 
of action in the trustée duly appointed, based upon an alleged scheme 
to hinder, delay, and def raud creditors ? The answer to this question 
is to be found in my judgment by solving one or two questions of fact, 
to wit : (a) Were the goods in question at the time of the transaction 
complained of the goods of the bankrupts? (b) If they were not as 
between the parties to the agreement the goods of the bankrupts, were 
they in the possession of the bankrupts under such circumstances as to 
estop the American Woolen Company and the Niagara Woolen Com- 
pany from asserting ownership therein as against a trustée in bank- 
ruptcy ? 

I think both of thèse questions are raised by the bill of complaint up- 
on sufficient allégations of fact pleaded with sufficient artificiality. If 
this were a final hearing, and ail the facts were admitted as pleaded, 
my answer to the question last propounded would be to direct judg- 
ment for complainant. Entertaining such view, the demurrer is over - 
ruled. 



THE NEW HAVEN. 

(District Court, D. Connecticut. March 19, 1908.) 

No. 1,566. 

Salvaoe— RiGHT TO Compensation— BENEFICIAI, Eesult or Seevice. 

The action of libelants in fastening an overturned eoal barge which 
had drlfted ashore at higti tide during a gale, wlilch caused the tide to rise 
to an unusual height, by small lines attached to objecta on shore, helâ 
not to amount to a salvage service which would sustain a libel for com- 
pensation, it appearing from the évidence that the barge was flrmly Im- 
bedded in the sand, and held there by Its oak bltts, and was in no danger 
of being moved by the éléments. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 43, Salvage, § 12. 

Awards In fédéral courts, see notes to The Lamington, 30 G. O. A. 280.] 

In Admiralty. Suit for salvage. 

E. P. Arvine, for libelants. 
James J. Macklin, for claimant. 

PI^ATT, District Judge. It is elementary law that the right to sal- 
vage dépends solely upon the considération that property has been 
saved to the owner from maritime péril by the salvor. It must appear 
thàt, except for the voluntary services of the libelants, the property 
hère in question would hâve been lost. It is a coal barge of the well- 
known type, and needs no detailed description. 

It was shown at the hearing that on December 23, 1907, a heavy 
storm struck a tow of barges which included the one we hâve to do 
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with. The tow was broken up, several of the barges were sunk, and 
one barge, the John McCarthy, was overturned and drifted bottom up, 
close upon the shore, near Ames Point at Woodmont, Conn. It struck 
about 1 o'clock p. m., which was near high tide. The direction of the 
gale had caused the tide to rise at least a foot higher than the aver- 
age, and therefore the barge was thrown considerably further upon the 
shore than would hâve been the case at the ordinary high tides. She 
had carried about 600 tons of soft coal, but, after being upset, substan- 
tially ail the cargo had been shaken out into the waters of the Sound. 
When she struck she became thoroughly imbedded in the sand, and 
was firmly held there by oak bitts, which were oval in shape, 14 in- 
ches in diameter at the thickest part, and projected some 2 feet above 
the Une of the deck. The libelants of course did not know this, and 
took what they deemed to be proper précautions to prevent the barge 
from drifting away upon the Sound during the night. Thèse consisted 
of going out to the upturned barge about 3 o'clock in two 15-foot 
boats and screwing a ringbolt into one of the inshore corners of the 
barge, to which they attached a small rope less than an inch in diame- 
ter, and carrying the same to the shore, took a hitch around a rather 
frail looking apple tree trunk, and, 10 feet further along, around a 
barbed wire fence post. After dark two of them went out again to 
the barge, screwed another ringbolt into the other inshore corner, and 
fastened a little larger rope to the ringbolt and then around a boulder 
on the shore. If a severe offshore gale had sprung up during the 
night, and the barge at high water had been entirely f ree from the bot- 
tom, thèse ropes would not hâve prevented her from being driven out 
to sea, but the f act is that the night was of that calm and pleasant kind 
which usually follows a boisterous gale. The libelants tried to satisfy 
the court that the barge shifted her position during the night from 60 
to 80 feet. The libel was filed on December 27th, and no hint at such 
an important fact can be found in its articles. The testimony is man- 
ifestly an afterthought introduced to save their case. They also say 
that the seaward end was afloat at a date, when, by the évidence, it is 
clear that her entire length was imbedded in the sand. 

I am satisfied from the évidence that there was never a minute after 
the barge was set, by the unusually high tide, far up on the shore Mon- 
day afternoon, when there was the slightest danger of her being dashed 
upon the rocks or driven out to sea. This being so, the libelants, though 
meaning well, no doubt, did nothing whatever which benefited the 
claimant owner. 

Let a decree be entered dismissing the libel, with costs to the claim- 
ant. 
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THH UCAYALI. 
(District Court, E. D. New York. March 13, 190a) 

AdMIBALTY— JUKISDICTION OF COURTS— SUIT BY AXIEN AGAINST FOBEiaN VES- 
SEIi. 

The right to object to the assumption of juriscliction by a court of ad- 
miralty of the United States in a suit by a foreign subject against a vessel 
of hls own country is waived by a gênerai appearance and the flling of 
an answer by the elalmant. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Admiralty, S§ 2G0- 
264.] 

In Admiralty. 

Robert W. Imbrie, for libelant. 
Whitridge, Butler & Rice, for claimant. 

CHATFIELD, District Judge. The right to object to an assump- 
tion of jurisdiction by this court seems to hâve been settled by the 
gênerai appearance and answer on the part of the claimant. As to 
whetherthe court will exercise jurisdiction tô the extent of granting 
any relief, or as to whether the matter, if disposed of upon the merits, 
can give any further relief to the libelant than what was given him by 
the British consul, is a question that cannot be determined upon affi- 
davits. The statement is made that some dépositions hâve been taken 
in the case, and the court sees no solution except to bring the matter 
up for trial. This can be donc now in the near future. 
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DICKINSON V. UNITED STATES. 

(drenlt Court of Appeals, First Circuit. February 12, 1908.) 

No. 681. 

1. Banks and Banking— National Banks— Offenses— Convebsion of Funds 

INDICTMENT— "CONVEET." 

An Indictment alleging that P., as cashier of a national bank, unlawf ully 
"converted" certain "moneys, funds, crédit and crédits" to the use of D. 
sufBclently charged the manner in whlch the misappllcatlon was effected. 

[Ed. Note. — For cases In point, see Cent DIg. vol. 6, Banks and Bank- 
ing, § 9T3. 

For other définitions, see Words and Phrases, vol. 2, p. 1570.] 

2. Ceiminal Law— Evidence— Objections— Rbview. 

Where évidence of guilty knowledge was material and admissible under 
an assurance that it would be connected, its admissîbllty could not be 
reviewed on a writ of error on objection taken at the trial that It was 
Immaterial or remote, not sufflciently connected with défendants, or with 
the transactions complalned of, etc., it belng impossible to tell from the 
record whether it was connected or not. 

8. Banks and Banking — National Banks — Offenses— Evidence. 

In a prosecution for misapproprlation of the funds of a national bank, 
a letter wrltten by certalii of the dlrectors of the bank to the cômptroUer 
of the currency, aftér the misapproprlation, was Inadmissible elther as 
showlng the state of mind of the dlrectors after the offense, or a ratifica- 
tion of the misapproprlation. 

4. JUEY— RiGHT OF JUEY TBIAL— NUMBEB OF JUROES— WAIVEE— MiSDEMEAWOBS. 

While a person accused of an infamous crime, though not a felony, 
may walve the disqualification of jurors, or even thelr impartlallty, 
such person cannot walve bis right to a trial by a Jury of 12 hf con- 
senting, after a légal jury had been impaneled and two had been ex- 
cused, to continue the trial and abide by the verdict of the remainlng 10. 

[Ed. Note.— For cases in point, see Cent DIg. vol., SI, Jury, §§ 197-203.] 

Aldrich, District Judge, di$sentlng. 

In Error to the District Court of the United States for the Pis- 
trict of Massachusetts. 

Henry W. Dunn (Powers & Hall, on the brieif), for plaintiff in 
error. 

Asa P. French, U. S. Atty. (Roscoe Walsworth, Spécial Asst. U. 
S. Atty., on the brief), and William H. Lewis, Asst U. S. Atty. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This was a joint indictment of Dick- 
inson and one Foster, the latter of whom was cashier of the South 
Danvers National Bank, under section 5209 of the Revised Statutes. 
Foster and Dickinson were convicted on several counts, but not on 
the fourth and tenth. As Dickinson was entitled to do, he sued out 
this separate writ of error. The pith of the offense alleged against 
Dickinson was based on the fact that Foster, the cashier, was the 
principal oflfender, and that he, as such cashier, unlawfully "convert- 
ed" certain "money, funds, crédit and crédits" to the use of Dick- 
inson. The assets so converted were not otherwise described, except 
159 F.— 51 
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that, in each count, the value was given in one round sum. Neither 
was there any further description of the method of conversion. Dick- 
inson was indicted as aiding and abetting. Consequently, Dickin- 
son could not be convicted under ariy count except as Foster was 
found guilty as principal. 
The pith of the first error alleged is put in the following language: 

"That each count of the Indictment was vague and Indeflnite, and dld not 
State wlth that reasonable certainty requlred by law the way In which 
the alleged misapplicatlon was made." 

We do not perceive that the gênerai assertion that the various counts 
are vague is to be regarded by us except in that it is maintained 
that there is no description of the way in which the alleged misap- 
plicatlon was made. The plaintiff in error is misled by his own ex- 
pression "alleged misapplipation." If the word "misapplicatlon" 
was ail there wâs in the counts, they, of course, would be invalid in 
accordance with United States v. Britton, 107 U, S. 655, 669, 3 Sup. 
Ct. 513, 37 L. Ed. 520. There it was held that, in an indictment of 
this character, the words "willfully misapplied," without something 
to show the method of the misapplicatlon, was insufficient. It did 
not need a décision of the Supreqie Court to establish that proposi- 
tion, because it represents a familiar rule in the crirtiinal law. But, 
as we hâve said, it is alleged hère that the assets were unlawfully 
converted to the use of Dickinson, so that the method of misapplica- 
tlon was shown. The word "convert" has such force at common law 
that, when used in an indictment, with a statement asto whôse use 
the conversion was made, it needs no amplification, any more than 
the word "embezzle," or the words "steal, tak« and carry away." 
This we pointed out in Jewett v. United States, 100 Fed. 832, 837, 
41 C. C. A. 88, 53 L: R. A. 568, decided by us on March 39, 1900. 

The plaintiiï in error relies on Batchelor v. United States, 156 
U. S. 436, 437, 15 Sup. Ct. 446, 39 L. Ed. 478. That décision is not 
of much use as a précèdent. The difficulty there was that there were 
long allégations of détails, ail connected by the words "in the manner 
following," and "in thé manner aforesaid," and that the allégations 
taken as a whole the court could not understand. The only ques- 
tion wâs one of contradictory plèadings, arising from too much détail, 
rather than a lack of it as claimed by the plaintiiï in error before us. 
It is quitelikely that the plèadings in this câse might hâve been 
criticised in some particulars not now urged, and that there might 
hâve been a variance shown at the trial. It is true that the word 
"converted" is also awkward in the place where we find it hère; but 
no objection \Yas attempted on that ground, and its use as used hère 
has been accepted by the Suprepie Court in a like connection and' for 
the same purpose. Coffin v. United States, 156 U. S. 433, 435, 15 Sup. 
Ct. 394, 39 L. Ed. 481 ; 163 U. S. 666, 16 Sup. Ct. 943, 40 L. Ed. 1109. 
The word "convert," under the cirçumstances, must be accepted as 
intendii^g exactly the same thing as when spokpn in connection with 
the use of the person who was guilty of the conversion. So, also, the 
plaintiff in error has not relied on any variance, or any inadequacy 
of description of the assets which were misapplied, except with ref- 
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erence to the fourth and tenth counts, as to which he was acquitted. 
On the whole, the indictment, in the particular which we are now con- 
sidering, is fully covered by our décision in Jewett v. United States, 
ubi supra. 

As we hâve said, the plaintiflf in error was charged with accepting 
the benefit of the misappHcation of theassets of the bank by the cash- 
ier. This misappHcation was by perraitting overdrafts, and also by 
perqjitting the discount of various notes and the conséquent drafts 
against the proceeds thereof, many of which notes uhimately involv- 
ed the bank in serious loss. As the guilty inteintions of Dickinson 
and Foster were involved, it would naturally be assumed that the 
United States would hâve sought to prove that they knew that some 
of thèse notes were worthless, or lacking sufficient assets behind them; 
but we are asked to consider objections to prove that Dickinson knew, 
or had reason to know, that such was the fact. The record shows that 
the court instructed the jury that the évidence of knowledge on the 
part of Dickinson would not afïect Foster. The portion of the record 
thus referred to fails to observe whether the court charged that Dick- 
inson's knowledge would not avail the United States unless the knowl- 
edge of Foster was also proven, as it should hâve done at some part 
of its charge. However, the following were the objections taken at 
the trial: 

"The évidence in question had no sufficient légal bearlng on the transactions 
complained of in the indictment or the issues properly involved in the trial 
thereof; the évidence was immaterial or remote; It was not sufflclently con- 
nected with the défendants; that it was not sufflclently connected wlth the 
transactions complained of in the indictment ; It tended to complicate the Is- 
sue, and to préjudice the jury." 

Thèse objections related to the testimony of numerous witnesses, in 
a sweeping form. We could hâve judged them more satisfactorily 
if exactly what occurred at the trial with référence to the particular 
évidence of any particular witness had been given us in a detailed, 
concrète form. The objection that the évidence had no sufficient 
légal bearing and was immaterial or remote, as a gênerai proposition, 
certainly was not sound, because it was material to prove Dickinson's 
knowledge. That it tended to complicate the issue and préjudice 
the jury was, of course, ineffectuai without explanation. Ail proofs 
may do those things. That it was not connected is not a proposition 
that we can consider on this record, where no statement was made to 
that effect. The proof was material and admissible under an assur- 
ance that it would be connected. If it was not connected, the plaintiff 
in error had his remedy, but not in the wày in which it is now Sought 
to be presented. For example, the topic might not be legitimate if it 
had appeared that the court had, on the subséquent application of the 
plaintiff in error, refused to instruct the jury as to the proper method 
of Connecting the proof, or as to its ineffectiveness if not connected 
with Foster. As the record stands, the admission 6i the évidence 
may, or may not, hâve been error, and it is impossible for us to déter- 
mine which was the fact. 



8,04 159 FEDERAL REPORTER. 

Wç are also asked. to pass on certain correspoiiidence between the 
GomptroUer of the Cuïrency and some of the witnesses which oc- 
cutïéd 'subsequently to the misapplîcation charged in the indictment. 
Sbirie of the directors who were parties to tlle letter to the Comp- 
troller thus offered in évidence testified for the United States. It 
is nOt necessary to détail this correspondence. If it was offered to 
contradict, it was admitted at our bar that the ground therefor had' 
not been laid for its admission ; if it was offered to show merely the 
State of mind of the directors after the offense had been committed, 
it was clearly of no conséquence ; and, if it was offered to show rati- 
fication and approval, the directors could neither ratify nor approve 
as against the United States what was an already completed criminal 
act. The truth is that, ^o far as appears, the correspondence was 
merely ex post facto, and, under the circumstances, immaterial ; and it 
was properly ruled out. 

The only remaining point is that, by the consent of both the United 
States and the plaintiff in error, the verdict was taken from 10 jurors, 
2 having been excused. ' The f acts were as follows : 

The full jury of 12 was impaneled, and the trial commenced. 
While it was proceedirig it appeared that one of the jurors, by rea- 
son of illness, wâs unable to sit further, whereupon the following 
agreement was filed of record : 

"Whereas one of the jurors impsineled to try the above-entitled Indictment 
is unable by reason of illness to further sit therein. 

"Now, therefore, we consent and agrée that the sald juror, to wit, Charles 
F. Low, may be discharged from the further trial of this indictment, and that 
the trial now pendiniî may proeeed before the remaining eleven jurors wlth 
the same force and eflect as if said juror had not beèn discharged. 

"John W, Dlelilnson. 
"George M. Foster. 
«United States, 
■ "By Boyd B. Jones, 

, "Spécial Assistant U. S. Attorney." 

The court proceeded with the trial with the remaining 11 jurors. 
Subsequently, the trial being still unfinished, death occurred in the 
family of one of them, and another like agreement was filed of rec- 
ord as to him. The trial proceeded with the remaining 10 jurors, 
who returned a verdict, subsequently to which a motion in arrest 
of judgment was filed as follows, and overruled : 

"And now, after verdict against the sald John W. Dicklnson, and before 
sentence, cornes the said John W. Dlclvinson, by hls attorneys, and moves the 
court hère to arrest judgment herein and not pronounce the same, because of 
manifest errors In the record appearing, to wit: Because the sald verdict 
against the sald John W. Dicklnson was found by a so-callèd jury consisting 
of ten (10) jurors only, and mot by a jury of twelve (12) Jurors, as reguired by 
the Constitution and laws <)f the United States, and because no judgment 
against him, the said John W. Dieliinson, can be lawfully rendered on sald 
verdict Powers & Hall, 

"Attorneys for the sald Défendant." 

It will be noticed that the trial commenced with the constitutional 
tribunal ; that is, a court organized under the Constitution and laws 
of the United States, with authority to try the offense in question, 
and a judge of that court duly appointed and commissioned, and 
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authorized to préside at the trial, and a constitutional jury. The 
difHculty arose subsequently. We refer to thèse facts so that it may 
be understood that we do not overlook them, although neither party 
has made any distinction between a case where the full jury is first 
impaneled and jurors are subsequently withdrawn with consent of 
one, and where, with like consent, the jury was from the beginning 
déficient in numbers. We are not aware that any court or text- 
writer has ever made any distinction on this score, and we will not 
attempt one. The following are the constitutional provisions in ques- 
tion : 

The second section of article 3, of the Constitution, reads: 

"The trial of ail crimes, except in casea of impeacliment, shall be by jury ; 
and such trial sball be held In the state where the sald crime shall hâve been 
committed ; but when not committed wlthin any state, the trial shall be at 
such place or places as the Congress by law may hâve dlrected." 

Amendment article 5 reads: 

"No person shall be held to answer for a capital, or otherwise Infamous 
crime, uiiless on the presentment or indictment of a grand jury, except," etc. ; 
and no one "shall be compelled In any case to be a witness agalnst himself." 

Amendment article 6 reads: 

"In ail criminal prosecutions, the accused shall enjoy the rlght to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall hâve been committed, which district shall hâve been previously as- 
certained by law, and to be informed of the nature and cause of the accusa- 
tion ; to be confronted with the witnesses agalnst hlm ; to bave eompulsorj 
process for obtaining witnesses in bis favor, and to bave the assistance 
of counsel for hls defence." 

Amendrrtent article 7 reads: 

"In suits at common law, where the value in controversy shall exceed twen- 
ty dolllars, the rlght of trial by jury shall be preserved, and no fact trled by 
a jury sliall be otherwise re-examined in any court of the United States, 
than according to the rules of the common law." 

It is settled that the offense in question befofe us is an infamous 
crime within the meaning of the Amendment article 5, though not 
a felony. Ex parte Wilson, 114 U. S. 417, 5 Sup. Ct. 935, 29 L. 
Ed. 89. It has also been repeatedly determined by the Suprême 
Court that, even when the phraseology of the Constitution is ap- 
parently unqualified, it may be construed with certain qualifications 
in the light of the principles of the common law, of which perhaps 
the most striking illustrations are Robertson v. Baldwin, 165 U. S. 
275, 17 Sup. Ct. 326, 41 L. Ed. 715, and Capital Traction Company 
V. Hof, 174 U. S. 1, 19 Sup. Ct. 580, 43 L. Ed. 873. The latest 
is Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. 

Ed. . There is no question that it was settled law in England that, in 

a case of felony, the jury panel could not be weakened by waiver of 
the person prosecuted. Thompson v. Utah, 170 U. S. 343, 353, 354, 
18 Sup. Ct. 620, 42 h- Ed. 1061 ; Queenan v. Oklahomà, 190 U. S. 548, 
551, 33 Sup. Ct. 762, 47 L. Ed. 1175. But with regard tô misdemeanors, 
we hâve made a very diligent search, and find no pronounced prac- 
tice prior to the Constitution in the English courts or elsewhere with 
référence to like waivers. 
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It is no doubt true that, within the states of Maine, Massachusetts, 
and New Hampshire, there has been to a certain extent practical 
récognition of the poWef in cases of misdemeanors to wa.ive a f uU 
jury as the same was wâived hère ; but apparently this was never 
formally approved until Commonwealth v. Dailey, 13 Cush. (Mass.) 
80, decided in 1853. This practice, whatever it waS, is not of such 
antiquity or universality as to affect the construction of the Con- 
stitution of the United States. In the' absence of any historical 
guide, other state courts hâve arrayed themselves on différent 
sides of the topic in numerous décisions, and under somewhat dif- 
férent constitutionalf orras of expression, and to some extent with- 
out recognizing any distinction between félonies and such high 
crimes as are misdemeanors. This has gone so far that it will be 
of no avail for us to dpniore than cite two or three of the leading 
authorities, and explain our conclusions as briefly as we can. This 
is especially so in view of the fact that it is beyond our power to enter 
a judgment which involves iinality, and it is also of little conséquence 
what judicial results are reached until we hâve a détermination of 
the Suprême Court directly on the issue, which détermination we 
hâve never yet received. 

It is plain that Amendments articles 5 and 6 are so expressed, and 
some of the éléments to which they relate are of such a character 
that there may be waiver tô a certain extent by an alleged criminal, 
at least with regard to misdemeanors; as, for example, the priv- 
ilège as to criminating testimony, the right to a speedy trial, the 
right to compulsory process for witnesses, the right to the assistance 
of counsel for défense, and the right to be confronted by the witness- 
es. Others the accused cannot walve, as, for example, an indictment 
in the case of a capitalor infamous crime, and a jury drawn from 
the district specified. 

On the other hand, the provisions of section 2 of article 3 are 
peremptory in form, and point out absolutely the tribunal which 
mùst dispose of the crimes to which they refer, They cover nothing 
exçept what concerns the pubhc interests, as well as personal liberty. 
The article in unqualified ternis establishes the tribunal. Inasmuch 
as the public, as wéll as the persohs charged, hâve always an interest 
in what tribunal shall dispose of prosecutions for high' crimes, it 
would appear prima facie that no prosecuting officer nor any person 
accused, whether acting separately or by agreement, can substitute 
another locality or another tribunal for that which the letter of the 
Constitution désignâtes. 

The tribunal pointed out by article 3 consists of a jury, and, by 
necessary implication, of a court established under the Constitution 
and the laws, with a judge or judges appôinted also according to 
the Constitution and the laws to préside therein. We hâve said 
that there is,,np authoritative détermination with référence to the 
topic bef or e .lis ; but the jUry to be impaneled for a criminal cause 
within the rheaniiig of the Constitution has been directly ànd au- 
thoritatively determined in Thompson v. Utah, 170 U. S. 343, 18 
Sup. et. 620, 42 L. Ed. 1061, to consist of 12. With the aid. 
of this détermination, the third article points out perfectly the el- 
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ements of the tribunal authorized to proceed against persons ac- 
cused of crimes like that before us, including equally the court, the 
judge and the jury, and the number composing the jury. Has any 
one other than the makers of the Constitution, or those author- 
ized to amend it, the power to substitute for what is thus declared? 
No one has ever conceived an affirmative answer as to the court 
or judge; and the apparent answer as to the jury would also be in the 
négative. 

To be sure, while the Constitution and the amendments make no 
literal distinction between a jury for criminal proceedings and a 
jury for civil proceedings, yet, with référence to bills of exceptions, 
writs of error, and everything else, the Suprême Court has ac- 
cepted in civil proceedings verdicts of 9, 10 or 11 jurors as ver- 
dicts of constitutional juries; and the right of parties to waive the 
présence of one or more of the 12 in ordinary suits at common law 
is conceded. This, however, may be assigned to the fact that at com- 
mon law the power to waive in civil suits was also conceded; and 
the authorities which we hâve cited establish the proposition that 
the Constitution and its amendments are to be construed in the 
light of that fact. Again, it is urged, and it is true, that the hard- 
ships which may sometimes occur, arising from circumstances like 
those at bar, in the event of a constitutional inhibition of waiver, 
may be of the most serious character, sometimes even involving 
financial ruin of the accused in compelling him to abandon the first 
trial and go through a new one ; yet, on the other hand, it is urged 
that it may well be presumed that a person charged with crime acts 
under duress, so that hîs consent to waive the advantages which 
may come to him from insisting on the unanimous concurrence of 
12 jurors instead of 10 or 11 ought not to be lightly accepted. Con- 
sequently, neither of thèse considérations presses with so much 
weight as to enable us to reach a détermination of the question be- 
fore us. 

However, as we hâve said, we do not deem it of value to pursue 
the discussion throughout. We will put on the one side Chief Jus- 
tice Shaw and the Suprême Judicial Court of Massachusetts as stat- 
ing the right to waive, under circumstances as in the case at bar, in 
Commonwealth v. Dailey, 12 Cush. 80. On the other side, as sound 
a writer on constitutional law as we hâve had, Chief Justice Cooley, 
declared as foUows: 

"The infirmity In case of a trial by jury of less than twelve by consent 
would be that the tribunal would be one unknown to the law, created by mère 
voluntary act of the parties ; and it would In effect be requirlpg to submit 
to a specles of arbitration the question whether the accused has been guilty 
of an offense against the state." Cooley's Constitutional Limitations (7th Ed., 
1903) 458, 459. 

The learned jurist, in stating the direct proposition that a full panel 
could not be waived even by consent, adds : "At least in case of fel- 
ony." But the principle he lays down covers every criminal proceeding 
where by the Constitution a common-law jury is required. What we 
ihave attributed to him is quoted from the seventh édition of his Con- 
stitutional Limitations, but the same will be found in the édition of 
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1896, which îs the last published during his lifetime, Thus it appears 
that he reachedthe resuit stated at the end o£ 30 years' study and re- 
fléction. The reasoning which Chief Justice Cooley relied on as' sup- 
porting the conclusion which we hâve attributed to him is undoubtedly 
found inHill v. The People, 16 Mich. 351, 357, decided in 1868. There 
the opinion was given by Judge Christiancy, and was concurred in 
by ail the other judges, including Chief Justice Cooley. The doctrine 
spoken of by Judge Christiancy would sustain the judgment in this 
case. He proceeded as foUows : 

"The doctrine resta upon assent; In other words, when reduced to Its final 
analysls, upon contraet. Under our ConstitutloD, in civil cases, there can be 
no reasonable doubt of the competency of parties to waive such an objection, 
or to stipulate for a trial by jiiry of iess than twelve, since they can walve 
the right of a jury trial altogether, and are held to hâve done so unless It is 
demanded. But a criminal prosecution; In which the people in their sovereign 
capacity prosecute for a crime against the laws of the whole society, and seek 
to subjeet the défendant to punishment, must, it seems to us, be considered as 
a proceeding In Invitum, against the waï of the défendant throughout, so 
far as relates to a question of this klnd, or any question as to the légal con- 
stitution of the court or Jury by which he is to be tried. It would be àdding 
materlally to the generally rècognized force of the obligation of contracts to 
hold that a défendant chargea with a crime might, wlthout a trial, enter Into 
a binding contraet with the prosecuting attorney to go to the penitentlary for 
a certain number of years In satisfaction for the offense. And yet it would 
approxlmate such a position to hold that he might be bound by a contraet 
provldlng for a trial before a court or jury unlinown to the Constitution or the 
laws, the i;esult of which trial might be to place him In the same penitentiary. 

"The true theory, we thlnls, is that the people. In theIr polltlcal or sovereign 
papaclty, assume to providç by law the proper tribunals and modes of trial 
^or offenses, without Consulting the wishes of the défendant as such ; and 
upon them, therefore, devolvès the responslbillty, not only of enactlng such 
laws, but of carrylng them Into effect, by furnishing the tribunals, the panels 
of jurors, and other safeguards for his trial, in accordance with the consti- 
tution which secures bis rlghts. The government, the offlcers of the law, 
brlng the jurors into the box ; he bas no control over the matter, who shall 
be summoned or compose the panel, upon which he may exercise the right of 
challenge ; and the prosecution must see that electors only are placed there, 
as the law requires." • '^ * "It is the duty of courts to see that the 
constitutional rights of a défendant in a criminal case shall not be violated, 
however négligent he may be In raising the objection. It Is In such cases, 
èmphatically, that consent should not be allowed to give jurisdlction." 

The opinion of Chief Justice Shaw was based entirely on proposi- 
tions initiated by himself, or by the court he represented. Ail the cases 
cited by him havè been carefully examined, and they in no way meet 
the difficulty hère ; and he made no claim that they did. The con- 
clusion he reached stood entirely on the force of his own reasoning, 
anl he halts when he reaches the following, on page 83 of 13 Cush. 
(Mass.) : 

"But It is aslted, if consent will authorize a trial before eleven jurors, why 
not before ten or six, or one. It appears to us, that It is a good answer to say 
that no departure from established forms of trial in criminal cases can take 
place wlthout permission of the judge, and no discreet judge would permit any 
such extravagant or wide departure from thèse salutary forms as the ques- 
tion supposes, nor any departure, unless upon some unforeseen or urgent ex- 
igency." 
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W« hâve been unable to answer satisfactorily the question which 
he thus asked himself to détermine, or to frame any satisfactory rule 
by which, if the waivers at bar can be sustained, the jury may not 
be made to consist of 1 man instead of 13. The légal mind involun- 
tarily rejects a proposition that the jury might be so constituted con- 
stitutionally ; and yet we are unable to détermine at what point the 
weakening of the panel should stop unless it might by consent be re- 
duced to a single individual. Chief Justice Shaw likewise finds no so- 
lution except the discrétion of the judge; but, while, necessarily the 
discrétion of the judge is often interposed in administering the civil 
law, and, to a certain extent, the criminal law, it seems wholly inap- 
propriate that it should be availed of in a matter of so grave a charac- 
ter as the construction and practical application of the Constitution 
of the United States. We are not able to accept a proposition of that 
kind. 

We hâve referred impliediy to the fact that the rule of the Suprême 
Court is that, ordinarily, the fédéral courts in any district may fol- 
low the Settled practice in criminal cases in the state which includes 
the district in existence at the time the Constitution was adopted. 
While this rule may not go so far as to control directly the construc- 
tion of the Constitution, nevertheless, it cannot be questioned that if, 
as shown historically, there had been, at the common law, or even in 
Massachusetts before the Constitution, a practice of excusing jurors 
in misdemeanors, this would hâve weight under Robertson v. Baldwin, 
165 U. S. 375, 17 Sup. Ct. 326, 41 L. Ed. 715, Capital Traction Com-. 
pany v. Hof, 174 U. S. 1, 19 Sup. Ct. 580, 43 L. Ed. 873, and William- 
son V. United States, 307 U. S. 425^ 28 Sup. Ct. 163, 52 L. Ed. 278, 
already cited, as such ancient practices hâve with regard to waiving 
the disqualification of jurors, and even their impartiality, at least in 
trials for misdemeanors. For the traditional law of New England we 
look to Dane's Abridgment, where we are unable to find any trace of 
a practice supporting the proceedings now in review before us; and 
chief Justice Shaw, who certainly would hâve known of such a prac- 
tice if there had been any, in no degree rested Commonwealth v. Dai- 
ley on any assumption of that nature. 

Of course, the fact to which we hâve referred is pressed on us, that the 
right to waive the disqualification of jurors, and even impartiality, is 
concedcd, although the amendments guarantee an "impartial jury." 
This, however, is disposed of by the fact which we hâve explained, that 
the Constitution is construed in the light of the settled practice of the 
common law. At the common law it had always been held that such 
waivers, when permitted, did not constitute error. The précise dis- 
tinction was made in Queenan v. Oklahoma, 190 U. S. 548, 551, 23 
Sup. Ct. 763, 47 L. Ed. 1175. There the matter was directly in issue 
on an indictment for murder, and, as the case came from a territorial 
court, it involved the Constitution of the United States. It appeared 
that, in the course of the trial, the United States announced that, since 
an adjournment, it had been informed that one of the jurors had been 
convicted of an ofïense which, by the local law, was felony; and they 
gave fuJl information in référence thereto. The opinion observes that 
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the territorial court assumed that, for the then purposes, this disqual- 
ified the juror from serving; and it continues as follows: 

"The court asked the eounsel for the prisoner what they desired to do, and 
Its intimation indicated that, if the objection were pressed, the juror would 
be excused. This, of course, meaut that the trial would hâve to be begun over 
again. The eounsel for the prisoner answered that they bad nothing to say, 
and the trial went on. It is now argued that the défendant was deprived of 
a constitutional right whlch he could not waive. Thompson v. Utah, 170 U. 
S. 343, 18 Sup. et. 620, 42 L. Ed. 1061. The contrary plainly is the law, as well 
for the territories as for the states." 

Tliis statement that, if the juror had been excused, the trial would 
hâve had to be begun over again makes an authoritative détermina- 
tion of a distinction which applies as much to misdemeanors as to 
félonies, to the effect that it does not follow that, because objections 
to the qualifications of jurors can be waived, a réduction in their num- 
ber can also be waived. Therefore, so far as this point is concerned, 
the United States can take no advantage. 

Of course, it would yield no results for us to attempt to go over to 
any substantial extent the history of trial by jury, which so many' 
learned writers hâve undertaken to explain with more or less success. 
Therefore, we will refer to only two évidences showing how rigid 
was the common law so far as applicable hère. Lord Dacre's Gase 
was explained in Kelyng's Reports, 56. Kelyng showed the authority 
for his statements. He said it was ruled unanimously by the judges 
who had been summoned in to the House of Lords, that Lord Dacre 
could not waive his trial by his peers and be tried by the country; 
and, also, that, although ail the peers did not agrée in their verdict, 
it would still be a good verdict "so that there be twelve or more." 
He added: 

"Therefore, the use is never to bave less than twenty-three peers for tryers, 
because that Is the least number to be sure that twelve be of one mind." 

So in Forsyth's History of Trial by Jury, 341, it is stated that it 
was decided in the reign of Edward the Third that "a verdict by less 
than twelve" was a nullity. Authorities for this are cited. Lord 
Dacre's Case was, of course, a felony, and perhaps neither of the cita- 
tions are directly in point hère; but they show that the common law 
sought to secure, not merely a jury of 12, but the concurrence of that 
number. Reasons for this of a very spécial character hâve been often 
suggested. 

We fully appreciate the urgent arguments to the contrary of our 
propositions; but, in view of the insufficient status of judicial dé- 
cisions, we do not feel that we are permitted to qualify the situation. 
Of course, this conclusion has no ' relation to minor offenses of the 
class covered by Schick v. United States, 195 U. S. 65, 34 Sup. Ct. 
836, 49 L. Ed. 99 ; but it applies to high misdemeanors of thç char- 
acter at bar. 

The United States press on us that the Artiendments articles 5 
and 6 modify, on the question we are considering, article 3 of the Con- 
stitution as originally adopted. We find no authority in support of 
this proposition. The âmendments, as we bave said, touch some mat- 
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ters which, by their very nature, are of such a character that a person 
accused may waive them. They also include other matters which, 
by their very nature, cannot be waived ; as, for example, the require- 
ment of an investigation by a grand jury with regard to infamous 
crimes seems to be settled in Callan v. Wilson, 137 U. S. 540, 8 Sup. 
Ct. 1301, 32 L. Ed. 223. This requirement, like those of article 3 
directing a jury and fixing the place of trial, relates to the frame of 
government, and therefore it is not subject to the control of the parties. 
The only expressions we find in the décisions of the Suprême Court 
relating to this subtopic are in Schick v. United States, 195 U. S. 65, 
68, 24 Sup. Ct. 826, 49 L. Ed. 99, and in Callan v. Wilson, at page 
549 of 127 U. S., 8 Sup. Ct. 1301, 32 L. Ed. 223. Schick v. United 
States détermines nothing, because it merely says that, "if there be 
any conflict" between the amendments to the Constitution as originally 
adopted, "the amendments must control" under the well-understood 
rule that "the last expression of the will of the lawmaker prevails." 
On the other hand, the opinion in Callan v. Wilson states definitively 
that "there is no necessary conflict." 

The observations in the opinions of the Suprême Court seem to 
be in complète harmony with the generally accepted rule, to the efifect 
that, while the original Constitution relates to the frame of govern- 
ment, the amendments are in the nature of a "Bill of Rights," which, 
of course, is understood to be in the interest of the citizen or subject, 
and, therefore, prima facie, more or less under his control and sub- 
ject to waiver. The amendments are described in the first édition of 
Story's Commentaries on the Constitution, § 1776, and in the third 
édition of the same work at sections 303 and 1857, and in Cooley's 
Constitutional Limitations (7th Ed.) at page 365, as a "Bill of Rights." 
Story points out that the Constitution was not supposed to contain any 
bill of rights, and that no objection to it was proclaimed with more 
zeal, and pressed with more effect, than the want thereof. The Growth 
of the Constitution, by Meigs (1900), which, so far as we hâve examin- 
ed it, appears to be correotly stated, and which is a convenient hand- 
book with référence to the work of the Constitutional Convention, 
points out at pages 250 and 314 that the Constitution as originally 
adopted contained no bill of rights, and that the Convention being di- 
vided on the question, ail attempts to frame one were dropped. In- 
deed we might dispose of this entire subtopic by référence to the 
opinion in Robertson v. Baldwin, 165 U. S., already referred to, ac- 
cording to what appears therein at page 281, 17 Sup. Ct. 329 (41 L. 
Ed. 715), as follows : 

"The law Is perfectly well settled that the flrst ten amendmenta to the 
Constitution, commonly known as the Bill of Rights, were not Intended to lay 
down any novel principles of government, but slmply to embody certain 
guarantles and immunlties which we had inherlted from our Eiiglish ancestors, 
and whleh had from time Immémorial been subject to certain well-recognlzed 
exceptions arlslng from the necessities of the case." 

So far, therefore, from this proposition on the part of the United 
States impressing us, it indicates why it is that the constitution of à 
jury in criminal cases as to numbers as known to the common law 
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is a matter of governmental régulation, while several thîngs which are 
secured by the amendments, and which may be waived by an accused 
person, are of a différent character. It aiso assists in explaining the 
fact that, in accordance with the ruleS of the coramon law, some 
things may be waived, as, for example, the qualification of a parti- 
cular juror or the right to a speedy trial, while it does not follow that, 
by analogy, a waiver may extend to any part of the provisions of 
article 3 of the original Constitution applicable hereto. 

The judgment of the District Court and the vercMct therein are set 
aside; and the case is remanded to that court for further proceed- 
ings in accordance with law. 

ALDRICH, District Judge (dissenting). I conçut in the majority 
opinion except that part which déclares the trial invalid because the 
verdict was by 10 jurors rather than 13. The trial was constitu- 
tionally organized and had progressed at great length, in strict con- 
formity with law, when a juror was discharged by order of court, by 
reason of sickness, and, near the close of a three months' trial, anoth- 
er juror was discharged by reason of death in the juror's family. 
This action was taken by the court, in both instances, upon fuU consent 
and agreement in writing of the accused and the proper représenta- 
tive of the government, and upon the further agreement that the tri- 
al should proceed with the same force and effect as if the jurors had 
not been discharged ; and the trial was concluded with the remaining 
10 jurors under the discretionary approval and order of court. 

The doctrine of waiver, as applied to a trial which would be other- 
wise irregular, is of course not to be narrowly accepted as making 
an unconstitutional trial valid by contract, but is grounded more upon 
the idea that the agreement, consent, and conduct of the accused, vdth 
respect to a question not affecting the jurisdiction of the court, where- 
by he induces the court to go forward, and whereby he secures the 
chance of getting an acquittai, operate as a waiver of the right to 
raise the objection, in the event of an unfavorable resuit, that the 
course adopted was irregular. 

The offense charged was statutory, the statute creating it declaring 
it to be a misdemeanor (section 5209), and the majority opinion seem- 
ingly concèdes, what is true, that the books do not show any rule or 
practice in the English courts, prior to our Constitution, that a jury 
of 12 may not be weakened, in misdemeanor cases, upon waiver by the 
accused. 

Our constitutional provision as to jury trial means the jury trial as 
used and practiced in Englandat the time of the adoption of the Con- 
stitution; and, under English history and authority, there is appar- 
ently no warrant whatever for the theory that, as jury trial was used 
and practiced in misderpeanor cases in England, an accused might 
not waive his right to object to irregularity due to the fact that his jury 
trial, once properly organized, had subsequently sustained a fractional 
loss.' ■ . ■ ' 

■While our Constitution does not expressly déclare that a panel shall 
consist of 12 jurors, I do not take issue with the proposition that the 
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common-law number of 12 is required at the outset in cases of felony, 
or with the proposition that, in the higher grades of misdemeanors, 
trials should begin with that number. 

Article 3, § 2, of the Constitution, which déclares that the trial of 
ail crimes, except impeachment, shall be by jury, and the sixth amend- 
ment, which provides that the accused shall enjoy the right to a 
speedy and public trial by an impartial jury, were, in a very large sensé, 
if not altogether, something established for the benefit and protec^ 
tion of accused parties ; and there is great force in the position pf 
the government, that a trial by a jury of 12 is a guaranty or a priv- 
ilège which cannot be withheld from a person accused, but is one 
which he may waive. 

This position îs especially strong in a case like this where the con- 
stitutional common-law jury was vouchsafed to the accused, and where, 
in the course of a long trial, sickness and death made it certain that the 
fruits of the trial must be lost, or its benefits saved to the accused and 
the government by consent to proceed with a less number than 12. 

As recently said by Mr. Justice Holmes, in Interstate Consolidated 
Street Railway Company v. Commonwealth of Massachusetts, 207 U. 

S. 79, 28 Sup. Ct. 26, 52 h. Ed. , constitutional rights, like others, 

are matters of degree, and constitutional provisions are not to be push- 
ed to a logical extrême, but must be taken to permit the infliction of 
some fractional and relatively small losses. 

The aim of the constitutional safeguards in question is a full, fair. 
and public trial, and one which shall reasonably and in ail substan- 
tial ways safeguard the interests of the state and the liîe and liberty 
of accused parties. Whether the idea is expressed in words or not, as 
is donc in some of the bills of rights and constitutions, a free and fair 
trial only means a trial as free and fair as the lot of humanity will 
admit. 

Ail will doubtless agrée, at least the unquestioned autho^-ity is that 
way, that thèse protective provisions of the Constitution are not so 
imperative that an accused shall be tried by jury when he desires to 
plead guilty ; or that his trial, in the event of trial, shall be held invalid 
for want of due process of law, based upon the ground that he was not 
confronted with his witnesses when he had waived that constitutional 
right and consented to the use of dépositions ; or because he had not had 
compulsory procesç for obtaining witnesses in his favor when he had 
waived that; or because he had not had the assistance of counsçl when 
he had intelligently ref used such constitutional privilège and insisted up- 
on the right to go to trial without.counsel; or upon the ground that 
he had not had a speedy trial whén he had petitioned the court for de- 
lay; or that his trial was not public when he had consented to, or 
silently acquiesced in, a trial in a pdurthouse with a capaçîty of hold- 
ing only 12 menibers of the public rather than 1200. 

Beyond question, the right of an. accused in a çasè like this to hâve 
12. jurors throughout is so far absolute às a constitutional ri^ht that 
he may hâve it by claiming it, or even by withholding consent to pro- 
ceed v,'ithout that number, and .doubtless', 'under; a 'constitutional gov- 
ernment iikfe ours, the interests of the cBmmiinity sb far eilter into a:ny 
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inpdental departure from that numbef, in the course of the trial, as 
ti), reguire. the discretiohary approyal of the court, and that the prop- 
èr représentative of the governmènt should join thé accused in con- 
sent. 

l'quite agrée with the majority oçinion as to the constitutional and 
praç^tical importance of the question under discussion. 

In the lot of humanity men fall sick and die, and if the constitution- 
al safeguard is so hard and fast tha,t an accused, who has been sub- 
jectçd to a constitutional trial for three months, cannot waive a frac- 
tional part of the right which he has enjoyed in order to save his sub- 
s,tantial right and get a resuit, but must be suhjected to the burdens 
of another trial with perhaps the same dilemma, it will become an in- 
strument of oppression rather than one of protection,, and thus the 
préventive would become something worse than the apprehended 
danger. 

I do not agrée that tfae historical jury of England, in respect to the 
number of 12, or in respect to waiver, as the right of jury has been ad- 
ministered in English proceedings, is quite as hard and fast as the ma- 
jority opinion assumes, and I incline to the belief that the English ju- 
rist of to-day. would be greatly surprised to learn that a jury trial in 
a misdemeanor case is constitutionally and historically invalid because 
a juror had been rempved from the panel by reason of sickness or 
death, occurring in the course of the trial, and where the deferidant 
freely and intejligently exercised his right of waiver, and where the 
Crown aild thé accused, undef the discretionary approval of the 
court, waived ail objections and formally consented in writing that 
the trial should proceed, and where such a course was adopted as some- 
thing in the just administration of the law in respect to the rights of the 
défendant, and the rights of the governmènt as well. 

The case to which Forsyth refers, at page 341, in his History of 
Trial byjury (41 Assis. 11), as having decided in the reign of Ed- 
ward the Third, that a verdict by less than 12 was a nullity, and upon 
which reliance is placed by the majority opinion, has not the remot- 
est application hère, because in that case the jury failed to agrée, and 
without consent a verdict of 11 was taken notwithstanding the dis- 
agreement. Çonsequently, neither the élément of consent nor of waiv- 
er was présent. That the rule is différent with respect to verdicts up- 
on consent is shown by a note to the English text, which explains that 
"at the présent day a verdict by less than twelve is sometimes taken 
by consent of both parties." ' 

It is, indeed, strange that so littlé is found in the English text-books 
and cases upon questions arising in thé course of triais for misde- 
meanors in respect to éliminations from the English jury of 13, orig- 
înally constituted in strict compliailce with the formalities and re- 
quirements of law. 

It is, perhaps, unnecessary to inquire whether dearth of English 
reasoning upon such situations is explainable upon the ground that 
the right of waiver, under, circumstances of misdemeanors, is so plain 
and palpable under the maxim, "Quilibet potest renunciare juri pro 
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se introducto," that it has gone without extended discussion. Broom, 
*699. 

The case of The Queen v. Sullivan, 8 A. & E. 831, 1 P. &_D. 96, 
would seem to give support to the theory that in England the right of 
waiver under circumstances of misdemeanor would be accepted as of 
course. In that case, which was one of conspiracy, and as such, an 
offense of a higher grade, a juror, after the trial had been opened, 
arose and stated that he was on the grand jury that presented the bill. 
The prosecution ofïered to consent to his withdrawal; but, the de- 
fendants net consenting, and, accordièg to the report of the case in 
Perry & Davidson, objecting to his withdrawal, the trial proceeded. 
After verdict the défendants moved for a new trial upon the ground 
that the case had been mistried. The point was taken that the ver- 
dict was only by 11, and that "so tender is the law of England of the 
lives of the subjects, that no man can be convicted at the suit of the 
King of any capital offense unless by the unanimous voice of 24 of 
his equals and neighbors ; that is, by 13, at least, of the grand jury, in 
the first place, assenting to the accusation, and afterwards by the whole 
petit jury, of 12 more, finding him guilty upon his trial," and that the 
books did not warrant a limitation of this rule to juries sitting on 
capital cases. But Lord Denman disposed of the point against the 
défendants, without discussion, upon the ground of waiver. 

In King v. Sutton, 8 B. & C. 417, one juror was an alien, and the 
point was taken that the décision of the jury was therefore void. 
Rule was refused by Lord Tenterden with very little discussion, but 
with the suggestion, if a new trial were granted under such circum- 
stances at the instance of a défendant, that it would also hâve to be 
done at the instance of a prosecutor. 

I will pass from the English cases involving crimes less than capi- 
tal with the thought (1) that a rule that the government would not 
be held to hâve waived the constitutional point under such circum- 
stances in cases of misdemeanor, and which would, as a resuit, sub- 
ject the accused to a second trial, would be intolerably oppressive to 
him; and (2) if the fundamental. rights of an accused in respect to 
the original constitution of the jury may be held to be waived by his 
conduct or silence there is no apparent sufficient reason why an ac- 
cused may not voluntarily waive rights, in respect to incidents of his 
trial, by free, independent; and intelligent consent and agreement in 
writing, under the protecting advice of counsel, through which the 
substance of his intended constitutional trial is saved to him. 

Now, as to analogous situations of great weight upon the question 
under discussion, because they involve waiver of English fundamen- 
tal rights of a higher grade than those involved in misdemeanors : 

The great privilège secured to English subjects by the common 
law, that no person shall twice be put in jeopardy of life and limb for 
the same offense, while not always treated in the books as funda- 
mental because it relates to practice and to the just course of criminal 
procédure rather than to an original right, is far more essential and 
of vastly greater importance as a practical safeguard to life and liber- 
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ty than the right which gives the accused 12 jurors, rather than 11, 
throughout the trial, if he wants them. 

Under our Constitution , the fundamental right of the accused is 
to hâve the jury of 12. That having been furnished to him, whether 
it shall remain intact throughout the trial is something in the nature of 
an iricident of the right, and if some f ractional or relatively small 
loss is unavoidably sustained in the course of the trial it is a loss 
which is as much the loss of the accused as the loss of the government, 
such is "the lot of humanity." The, question of waiving the f ractional 
or incidéntal loss under such .çircumstances, therefore, stands upon 
a différent footing than would a question as to the right of an accus- 
ed to waive the fundamental or original right altogether. 

In Kinloch's Case, Fost. C. L. 16-36, after the trial had opened 
the jury was discharged at the request of the- défendant in order that 
he might raise certain questions upon demurrer, and, after the demur- 
rer was disposed of, the question was whether putting him upon a 
second trial would be against the rule in respect to twice in jeopardy. 
The' queètion, as stàted at page 31, was whether, in a capital case, the 
court rnay not discharge the jury upon motion of the prisoner's coun- 
sel and at his own request and with the consent of the Attorney General 
before évidence given, in order to lèt the prisoner into a défense which, 
in the opinion of the court, he could not othei-wise hâve been let into. 

Kinloch's Case was carefully considered upon the theory (page 38) 
that discharging the jury was not a strain in favor of prérogative; 
that it was not done to the préjudice of the prisoners, but, on the con- 
trary, was intended as a favor to them. Enlarging upon this theory 
it was said : 

"In that light, I say, It was considered by the court; in that light It was 
considered by the prisoners and their counsel, and aceordlngly they prayed It ; 
and in that light Mr. Attorney General, with his usual candor, assented to 
it ; and in that light I know of no objection in point of law or reason to it ; 
and therefore I am of opinion that ;iudgment ought not to be arrested." 

Thus the course which the first trial took was held not to operate 
as a discharge of the prisoners from a future trial for the same offense. 

While the décision was not expressly based upon waiver, it was 
in fact based upon the principles of waiver, because, as reasoned, the 
prisoner, being relieved from the first trial upon his own consent and 
request and for a supposed: benefit, should not be permitted to inter- 
pose the first jeopardy as a bar to a future trial. 

Under an ancient and fundamental rule of law an accessory coûld 
not be legally indicted and convicted as accessory until the principal 
had been convicted, yet according to Lord Coke, applying the maxim, 
"Quilibet potest renunciare juri pro se introducto," he might waive 
that right and go to trial before the principal was attainted. 2 InSt 
c. 14, p. 183. 

It would seem, according to Sir John Kelyng's report of the Lprd 
Dacre Case, that it was more a question there whether Lord Dacre 
could, in his own right, sélect a tribunal, other than that of his peers 
than a question of waiver; at least, the' effect of the reasoning of 
Rex V. Knowles, 12 St. Tr. 1167, 1196, is that it is .not the right of a 
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peer to sélect his tribunal, because of the King's right and interest in 
the dignity and officiai titles of nobility. 

The rule that a peer cannot in his own right renounce his privilège 
of being tried by his peers, and thereby sélect another kind of a tribu- 
nal, is doubtless. based upon political and state considérations, and up- 
on the idea that his title is not personal but an honor of inheritance, 
and that conviction of treason, which was the charge in Lord Dacre's 
Case, would work corruption of blood and a forfeiture of title. It 
is true enough that, if a peer were put upon trial for treason before 
a jury, he might in his own right arbitrarily insist upon a trial be- 
fore his peers. The converse, hovirever, is not true. Where a peer 
is put upon the Magna Charta trial before peers, he can no more in 
his own right waive that trial and take a jury trial than could a judge 
or a président under impeachment waive the constitutional trial before 
our Senate, and elect a trial by jury. Such a question of waiver was 
the one considered, in the Dacre Case, and it sustains no analogy what- 
ever to the kind of waiver before us. 

It is manifest that the principle involved in Lord Dacre's Case in 
no way touches the question hère, because, under the law of Eng- 
land, as will be seen, if the peer consents to hâve, and is given, a 
différent kind of a trial than the one before his peers, he bas by his 
conduct waived the right to object that the trial he- has had is not 
the one he was entitled to under fundamental law. It thus follows 
that a peer who has voluntarily elected to take the chances of a trial 
by a jury of commoners ! will not thereafter be permitted to hâve a 
second trial by his peers, upon the ground that he could not waive, 
and has not had, the trial contemplated and vouchsafed by Magna 
Charta. 

"It is as much the law of the land, that a peer be tried by his peers 
as a commoner by commoners. Yet if one who has a title to peerage, 
be indicted and arraigned as a commoner, and plead not guÛty, and 
put himself upon his country, it hath been adjudged, that he cannot 
afterward suggest that he is a peer, and pray a trial by his peers." 4 
Hawk. P. C. c. 44, § 19. Thus, under the doctrine of waiver, a peer 
loses his Magna Charta right of trial by his peers, which is at least 
as fundamental as the right of an accused in a misdemeanor case to 
hâve the exact number of 18 throughout his trial. 

In respect to safeguards, distinction was made at an early time 
in England between the graver cases and cases of misdemeanors, and 
while the plea of guilty was discouraged in capital cases, it was re- 
ceived without hesitancy in other cases of felony and in misdemean- 
ors, and virhile the trial of noblemen was by their peers in treason and 
felony, in misdemeanors, even of the higher grades, as libels, riots, 
perjury, and conspiracy, they were triable by a jury like a commoner. 
1 Christian's Blackst. (ISth Ed.) 401, note 7; 4 Christian's Blackst. 
(ISth Ed.) 349, note 2 ; 3 Inst. 30 ; 4 Sharswood's Blackst. 259, and 
notes. 

Under our law there is no express constitutional mandate that the 
jury shall consist of 12, though, without doubt, the right of the com- 
mon-Iaw number, as the right was administered in England, was in- 
159 F.— 52 
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tended; there is no constitutiônal mandate that waiver shall not be 
made in proper cases, and, while considérations; of public policy are 
against waiver in capital cases, such considérations are by no means 
absolute and controlling in respect to prosecutions for misdemeanors. 

Without discussing the question whether there is any précise Une 
of distinction upon exact légal principles between the higher and the 
lower grades of crimes in respect to waiver, there are unquestioned 
and cogent reasons of ' public policy requiring the rule of strict con- 
struction which renders waiver inadmissible in capital cases that do 
not exist in any broad and substantial sensé in prosecutions for the 
lower grades of offenses, although the same considérations of pubHc 
policy doubtless, in a measure, but in a less conclusive sensé, enter 
into the original constitution of the jury in other félonies and the 
higher grades of misdemeanors. When, in prosecutions for the lower 
crimes, a loss, not expressly covered by constitutiônal mandate, comes 
to a constitutiônal jury trial in progress, the question whether waiver 
is admissible, in a given situation, is apparently not to be determined 
upon an abstract légal line drawn between félonies arid misdemeanors, 
or between différent kinds of félonies, or différent kinds of misde- 
meanors, but upon Sound discrétion exercised with référence to the 
character and extent of the loss — whether the loss is so slight and 
fractional, and so far incidental, that its waiver would not offend pub- 
lic policy, or so vital and comprehensive as to dethrone the substance 
of the constitutiônal plan, thus presenting a situation which invokes 
the interposition of considérations of public policy against its waiver. 

Whenever the progress of a constitutiônal jury trial is interrupted 
by a fractional and accidentai lOss from the panel, thé practical ques- 
tion presented to the trial court always is whether the accused shall 
be allowed to waive the loss and enjoy the substance of his constitu- 
tiônal right and hâve the jury trial he wants, or whether public con- 
sidérations are so strongly against it that waiver shall be denied to the 
end that he shall not enjoy the substance of his constitutiônal right 
and hâve the jury trial he wants. 

There is no décision of the Suprême Court upon the précise point 
under considération, and, while state décisions are numerous and 
involve diversity and conflict upon questions somewhat akin, though 
quite collatéral in principle, there is very little discussion to be found 
in American text-books, or by state courts, upon the particular ques- 
tion with which we are dealing, The discussion along thèse lines is 
largely confined to questions of waiver in the course of trials in capi- 
tal and other felony cases ; to the right of waiver of the whole jury 
in cases involving misdemeanors ; and to questions of right and of 
public policy as viewed in respect to questions raised against the jury 
tribunal as originally constituted ; as, for instance, starting with a 
jury of less than 12, with jurors illegally drawn, with jurors abso- 
lutely disqualified, with jurors not sworn, and the like. 

Commonwealth v. Dailey, 12 Cush. (Mass.) 80, is an authority in 
point in that one of the jurors was withdrawn, during the progress 
of the trial, from a panel properly constituted at the Outset. This 
authority has not been followed in some jurisdictions where it was 
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sought to apply ît in cases where the précise point which ît cov,ers 
was noi involved. It will be found where it has been questioned 
by the courts in other jurisdictions artd by text-writers that the doubt 
was evidently based upon the mistaken theory or supposition of a 
scope broader than the précise point' decided, and as involving some- 
thing beyond what was intended by the justly renowned jurist who 
pronounced the décision. 

The doctrine of CommonweaUh v. Dailey is not easily overturned 
or shaken. The décision was rendered in 1853, by a judge who, 
by common consent, stood next to, Marshall as an American jurist, 
upon full considération and careful reasoriing, and upon self-imposed 
limitations, founded upon considérations of public policy, which 
renders it applicable only to cases of misdemeanors in which the 
jury, as originally constituted, consisted of 13 men, and for more 
than 50 years it has been generally accepted and foUowed, through- 
out the country, in the practical administration of criminal justice, 
in respect to incidents of misdemeanor trials in actual progress. 

It is unmistakable that Chief Justice Shaw had in mind the very im- 
portant distinction between cases starting with less than 12, and cases 
where there is a loss f rom that number upon trial. In the one in- 
stance there is some reason for treating the number as a f undamental 
essential, and there is no necessity for starting with less than 12, 
because the state has ample and ready means at hand for constituting 
a jury of that number, and nothing substantial is lost to the accused 
or the State by the slight necessary delay in doing it ; while, in the 
other instance, the jurisdictional essential having been . supplied, ail 
the time, expense, and advantages, which attach to a properly con- 
stituted trial in progress, both as regards the rights of the accused 
and the interests. of the state, are altogether lost, unless the accused 
party's constitutional right of. jury is subject to waiver as to some 
possible fractional losses incident to contingencies and necessities re- 
sulting from sickness and death. 

Moreover, the principle of Commonwealth v. Dailey was expressly 
recognized by the Suprême Court in Schick v. United States, 195 
U. S. 65, 24 Sup. Ct. 826, 49 L,. Ed. 99, where, after saying, "When 
there is no constitutional or statutory mandate, and no public policy 
prohibiting, an accused may waive any privilège which he is given 
the right to enjoy," and that "authorities in the state courts are in 
harmony with this thought," the opinion quotes approvingly the ex- 
piression of Chief Justice Shaw, that "he may waive any matter of 
form or substance, excepting only what may relate to the jurisdic- 
tion of the court," and cites varions state authorities sustaining the 
principle involved. 

It would seem that Schick v. United States goes further in récog- 
nition of the right of waiver than Commonwealth v. Dailey, because 
it sustains the right of waiver of the entire panel in cases of misde- 
meanor. 

It may, perhaps, be urged that the case at bar involves a graver 
misdemeanor than that in Schick v. United States; but doesthis fur- 
nish a sufficient reason for a distinction? 
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■ , There is not constitutional or statutory mandate which draws a 
line in tJiis respect between misdemeanors. Are there any consid- 
érations bf public policy whicli interpose in one class of misdemeanors 
while not in another, and, if sp, where is the line of cleavage to be 
drawn? • 

It is not important to inquire whether witli us there is any offense 
answering strictly to tlie English felony, or whether. there is any 
logical and gênerai line of distinction between félonies and the higher 
misdemeanprs, because nqt only ^y^s the offense, in the case at bar, 
created by statute, and declared to be a misdemeanqr by the statute 
which created it, but it is, in its character, peciiliarly one of mis- 
demeanor, as it relates to dériieanor and misconduct "in the business 
of one's oiEce." 

It may also be urge4 that the penalty prespribed for the offense 
charged in the case at bar — that of imprisonment— raises consid- 
érations of public policy not présent in Schick v. United States. 
But is this a sufficient answer ? Inability or failure to pay the fine 
prescribed in the olepmargarine case would resuit in imprisonment, 
and therefbre the conséquences of the danger supposed to lurk in a 
rule which would perrhit an accused to waive away his liberty are 
présent in silch a situation as much as in the other. ' 

It is probable that the history and debateS of the constitutional 
convention will not be found to sustaîn the idea that the constitu- 
tional safeguards in question were in any sensé established as some- 
thing necësSafy to protect the statë or the commuhity from the sup- 
posed danger that accused parties would waive away the interest 
which the government lias in their liberties, and go to jail. 

There is not now, and never was, any practical danger of that. 
' Such a thêory, at least in its application to modem American condi- 
tions, is based more upon useless fiction than upon reason. And 
when the idea of giving countenance to the right of waiver, as 
something necessary to a reasonable protection of the rights and 
liberties of accused, and as something intended to be practical and 
useful in the administration of the rights of the parties, has been 
characterized as involving innovation "highly dangerous," it would, 
as said by Judge Seevers in State v. Kaufman, 51 lowa, 578, 581, 
2_ N. W. 275, 277, 33 Am. Rep. 148, "havé been much more con- 
vincing and satisfactory if we hadbeen informed why it would be 
highly dangerous." 

So far as practical conséquences to the liberties of accused parties 
are concerned, a hard and fast rule of law which dénies the right 
of an accused to waive the loss of a juror, strickçn from the panel 
by sickness or death, during the progress of the trial, would be far 
more dangerous and intolérable than would a rule which accords 
to an : accused, upon written applicatiot^, joinedby the gOYernment, 
and.under the approval of the court, the right to waive, the fractioqal 
loss whereby he may establish his right to liberty and save tq.him- 
self the expense, the delay and the oppressive irnprispnment inci- 
dent to another trial. 

Traced to its English origin, it would probably be found, so far as 
the right of waiver was there withheld from accused parties, that 
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in a very large sensé the reason for it was that conviction of crime, 
under the old English System, operated to outlaw and to attaint the 
blood and to work a forfeiture of officiai titles of inheritance, thus 
aiïecting the rights of third parties. 

In every substantial sensé our constitutional provisions in respect 
to jury trials in criminal cases are for the protection of the inter- 
ests of the accused, and as such they may, in a limited and guarded 
measure, be waived by the party sought to be bénefited. 

The constitutional provision as to a jury is not so absolute as a 
government régulation, nor is the ideà of a jury of 13 so apostolic 
as not to safely permit of a little relaxation, in a proper case, at the 
request, or upon the prayer, of the party most interested, to the 
end that he may hâve a speedy and practical administration of jus- 
tice in accordance with the spirit and substance of the constitutional 
plan. 

An order of court permitting a trial in progress to be concluded 
upon request and consent of an accused is a.lways intended as some- 
thing for his benefit and reasonable protection; and, while the right 
of 12 jurors to the end of the trial would never be denied an accused 
if he claimed it, and, while a cause would never proceed without 
the number of 12, except upon consent of the accused, withholding 
from him the right of waiver, under the idea of supposed danger 
to his liberty, when he wants to exercise the right in order to save 
the trial and get his liberty, would be something more in the nature 
of an act of oppression than of an act for his reasonable protection 
and security. And, when discretionary action is taken ^y the court, 
upon the request of an accused under advice of counsel, approved 
by the proper représentative of the government, which préserves 
the substance of the constitutional tribunal, and which permits his 
trial to go on for his benefit and to the end that he may take the 
chance of securing an acquittai, he should not be permitted to set 
up the invalidity or irregularity of such a course; and this is so 
upon reasonable grounds of gênerai good faith as well as upon prin- 
ciples of waiver and estoppel. That, doubtless, is the English view 
in respect to the application of such principles to analogous situa- 
tions, involving weightier conséquences in cases of félonies; and 
there is no sufficient reason why it should not hold good hère in 
misdemeanor cases. 

The case of Edwards v. State, 45 N. J. Law, 419, deals with con- 
stitutional provisions with respect to jury trials, and, upon careful 
considération, accepts them as safeguarding rights and privilèges 
established for the benefit of accused parties and as something which 
cannot be withheld but which may be waived; and the Suprême 
Court of New Hampshire, in the concluding paragraphs of the Opin- 
ion of the Justices, 41 N. H. 550, 552, without discussion Or question, 
deals with the constitutional guaranty as involving a right which 
may be waived. See, aiso,. State v. Almy, 67 N. H. 274, 280, 28 Atl. 
372, 22 L. R. A. 744. 

Ûpon the exact point decided in Commonwealth v. Dailey there is 
apparently no conflict ofauthority ; and it is quite sufficient fur prés- 
ent piirposes to say thatj so far as known, there is no case, not of 
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felpny,,,m any jurisdiction, involving the précise question of the 
case :^t bar, whidi holds that an accused may not waive the loss of a 
single juror in the progress of his trial, from a panel originally con- 
stituted according to the forms of law, and the case of State v. 
Kaufman, 51 lowa, 578, 3 N. W. 275, 33 Am. Rep. 148, extends the 
doctrine because that was a case of forgery, and tliough 1 juror was 
discharged and the trial resumed with 11, upon consent, the situa- 
tion was accepted -a? not raising questions relating to the jurisdic- 
tion of the court, and itwas held that the loss of a juror was some- 
thing which might be wâived by the accused. See, aiso, State v. 
Grossheim, 79 lowa, 75, 44 N. W. 541. 

To the same effect in misdemeanor cases are State v. Mansfield, 
41 Mo. 470; State v. Sackett, 39 Minn. 69, 73, 38 N. W. 773; 
United States v. Shaw (D. C.) 59 Ped. 110, 114. 

If the disqualification of a juror appears in the course of a mur- 
der trial, and the accused faîls to object, he waives his objection, 
and a trial by 11 qualified Jurofs afld 1 disqualified juror does not 
deprive him of a constitutional right which he may not waive. Queen- 
an V. Oklahoma, 190 U. S. 548, 551, 23 Sup. Ct. 763, 47 L. Ed. 1175. 

I do not look Upon Queenan v. Oklahoma as meariing what the 
majority opinion claims for it. The question of waiver was in no 
sensé rested upon the idea of 13 jurors, but upon the failure of the 
accused to press an objection which would hâve been fatal to the 
trial. It is unmistakable that the Oklahoma case recognized the idea of 
a: proper application of the doctrine of waiver to matters of substance, 
as well as of form, in trials for the higher crimes. That case and the 
one at bar, under extrême logic, are not technically the same, in re- 
spect to the nature of the loss to the right of the accused ; but it seems 
clear that the principle which rendèrS the doctrine of waiver admis- 
sible in a case where the accused remains silent, and his trial for mur- 
dèr is concluded after he knows that one of his constitutional 13 is 
totally disqualified, would safely enough render it admissible in a 
trial for misdemeanor constitutionally begun, and concluded upon 
the express request of the accused after he knew that a juror had 
been discharged with his assent during the course of his trial. But, 
without regard to whether the two cases are precisely alike in prin- 
ciple, the plain meaning df the Oklahoma case is that the accused 
lost a substantial right through waiver. This is so because the tri- 
bunal was made up of 11 qualified jurors, and 1 disqualified juror 
who could not hâve been counted as a part of the constitutional 13 
in the absence of the silent consent of the accused, and because the 
loss to his constitutional privilège of having 13 qualified jurors was 
so vital that the mère exercise of his right to object would hâve been 
fatal to the trial, yet by remaining silent he waived the right to ob- 
ject, and consequently the fractional loss which he had sustained. 
In short, he waived his right to hâve a full jury of 13 qualified men. 

The authorities are numerous which go far beyond Commonwealth 
V. Dailey, and hold that an accused may waive a jury trial altogether 
in misdemeanor cases. Schick v. United States, 195 U. S. 65, 34 Sup., 
Ct. 826, 49 L. Ed. 99; Darst v. People, 51 111. 386, 2 Am. Rep, 301;, 
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Logan V. State, 86 Ga. 366, 12 S. E. 406 ; State v. Woodling, 53 
Minn. 142, 54 N. W. 1068; Ward v. People, 30 Mich. 116; Com- 
monwealth v. Sweet (Quart. Sess.) 16 Pa. Co. Ct. R. 198 ; Id., 4 Pa. 
Dist. R. 136; State v. Alderton, 50 W. Va. 101, 40 S. E. 350; Mor- 
ris Levi V. State, 4 Baxt. (Tenn.) 289, 292. 

There are other cases holding that he may waive and go to trial 
with less than 12 in misdemeanor cases. State v. Van Matre, 49 Mo. 
268; Murphy v. Commonwealth, 1 Metc. (Ky.) 365; Tyra v. Com- 
monwealth, 2 Mete. (Ky.) 1; State v. Borowsky, 11 Nev. 119; State 
V. Cox, 8 Ark. 436 ; State v. Mansfield, 41 Mo. 470, 479. 

Upon the extrême proposition that an accused, in cases involving 
certain grades of felony, may waive his constitutional right and go 
to trial with less than 12, as well as upon the less extrême proposi- 
tion that he may waive the loss of a juror from a properly constituted 
tribunal, during the course of a felony trial, there is conflict, involv- 
ing a field of discussion which we need not enter, because it is for- 
eign to the question under considération. 

It is quite clear, from a careful reading of Commonwealth v. Dail- 
ey, supra, that Chief Justice Shaw had in mind a distinction between 
a case started with a déficient number of jurors upon consent and a 
case where a juror was withdrawn upon consent during the course 
of a trial. 

It is likewise clearly manifest that Judge Cooley, Const. Lim. (7th 
Ed.) 458, 459, in presenting a view in the nature of a query and in 
speaking of the infirmity of a trial by a jury of less than 12 by con- 
sent as involving a trial in the nature of an arbitration, was direct- 
ing his thought to the tribunal as organized at its inception, and 
even this view has the very significant qualification, "at least in case 
of felony." 

So in Hill v. People, 16 Mich. 351, which was a case of murder, 
the question related to the original organization of the jury and to a 
defect which the accused did not know. 

The question in Thompson v. Utah, 170 U. S. 343, 18 Sup. Ct. 
620, 42 L. Ed. 1061, related not only to the proper organization of 
the trial at the outset, but to a substantial departure from the con- 
stitutional plan, in that the trial started with a jury of eight ; and the 
case, moreover, involved a statute which was ex post facto in its ap-, 
plication to the oflfense charged. 

Likewise Chitty's Criminal Law, 505, refers to a petit jury when 
sworn rather than to an incidental loss in the progress of a trial. 

The same is true of the irregularity in Hopt v. Utah, 110 U. S. 
574, 4 Sup. Ct. 202, 28 L. Ed. 262, which raised the question whether 
the jury was originally organized according to the requirements of 
the Constitution; and the case in no way involved a considération 
of express waiver as applied to an incident of a trial, or of any ques- 
tion as to the binding efïect of waiver in respect to a fractional loss 
from a constitutionally organized tribunal during the course of a trial. 

Not speaking now of questions of good or bad faith to courts charg- 
ed with the adnjinistration pf justice, or of gênerai public considéra- 
tions, a construction of the constitutional provision^establishing the 
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right of trial by jury as something for the gênerai benefit of Society, 
but for the spécial benefit of tlaose accused of crirne — -which would 
compel, or permit, the goverjiment to stop and send an accused to 
another trial, and perhaps to repeated trials, in a misdemeanor case, 
through a déniai of the right, when he wants to exercise it, to waive 
a fractional loss from a constitutional trial once entered upon, would 
often render the provision an instrument of oppression and, as a re- 
suit, in many instances, "trial by jury itself, instead of being a se- 
curity to persons who are accused, will be a delusion, a mockery, and 
a snare." 



TUBULAR EIVEXT & STUD CO. y. B3XBTER BOOT & SHOE CO. 

(Careuit Court of Appeals, First Clrciiit February 12, 1908.) 

No. 692. 

1. Wbit of Ëerok— Objections in Trial Court— pLEADiNa—VARiANCB. 

Where, In an action (or damages for Inducing another to break a con- 
traet between plalntlff and W. & Co., the complalnt throughout alleged 
that W. & Co. were the principals, and were indueed by défendant net 
to furnish certain machines to plaintlfif, while the proof showed that W. & 
Co. In selllng the machines acted as agents for the H. Co., and. that the 
latter was the person Induced not to flil plalntlff 's order, such variance 
could bave been corrected by amendment; and where thé variance was 
not taken advantage of at a long trial, exeept by defendant's requests 
for instructions, there was ground on which the court In Its discrétion 
might hâve held that the yariance had been walved at thé time such 
requests were made, and the court's action in dlsregarding It will not 
be reviewèd on a writ of error. ■'■ ' , 

2. Tobts—Pleading— Issues. 

Where a déclaration was expressly Ilmlted to plalntiflC's right to recover 
damage^ sustained by defendant's act in inducing the seller Of certain 
machines to refuse to deliver the same to plaintifC, in accordance with 
the eontract, tlie complalnt did not présent any issue under the Sherman 
trust act, though there was évidence bf an agreement between manufae- 
turers of such machines, Including défendant and the seUer, to protect 
each other, and for each to notify the other if a man did not pay his bills, 
the person notifled being then at llberty to sell him goods or not, according 
to his own judgment. 

3. Same— Inducing Bbeach op Conteact. 

Where défendant corporation Induced another to break a eontract to 
furnish certain machines, plaintifC was entitled to recover from défendant 
damages sustalned therebyi without proof that défendant was actuated 
by actual malice or 111 will. 

[E4. Note. — For cases in point, see Cent. DIg. vol. 45, Torts, § 13.] 

4.(yORP0BATI0N&— ACTS OF OFPIOEBS— RATIFICATION— QUESTION FOR JUBY. 

In an action against a corporation for inducing another to break a 
eontract to furnish plalntlff certain machines, évidence held to require 
submission to the jury of the question whether défendant corporation ap- 
proved, acquiesced in, and adopted its offlcer's construction of a letter 
written to the seller which was claimed to hâve induced a violation of 
the eontract. 

[Ed. Note.— For cases in point, see Cent. Dlgl vol. 12, Corporations, f 

1738.] .■, ■ 
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6. Courts— Fbdeeal Practioe— Bill or Exceptions— Setting Forth Excep- 
tions. 

A bill of exceptions referred to alleged errors In refusing to comply 
with certain requests to eliarge, by stating "the court refused to give the 
instruction requested, except so far as the instructions contained in the 
extract from the charge set ont totidem verbls in connection with a 
request numbered," etc., included It. One of such références contained 
an extract from the charge, covering more than two printed pages. Helâ. 
that the practice In the fédéral courts dld not permit the setting out of 
exceptions in such manner. 

6. Damages — Inducing Beeach of Contbact— Damages Avoidable. 

In an action to recover damages for inducing a third person not to 
compIy with a contract to furnish plaintiffi certain machines, an instruc- 
tion that défendant was not liable for damages that would hâve been 
avoided by plaintifC's using defendant'Simachines was properly refused, 
défendant having no right to shut plaintifC out of every other market, 
and force it to purchase machines from défendant. 

7. Weit oe Ereoe— Review. 

Where on a writ of error there were numerous requests for Instruc- 
tions, and many alleged errors assigned, the Court of Appeals will not 
develop toplcs not specially brought to its attention at the bar. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 3, Appeal and Error, 
§§ 425e-4261.] 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

Louis D. Brandeis (William H. Dunbar, Brandeis, Dunbar & Nut- 
ter, and Streeter & Hollis, on the brief), for plaintiff in error. 

Henry F. Hollis (Edwin G. Eastman, on the brief), for défendant 
in error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This was a suit at common law in the 
Circuit Court for the District of New Hampshire, in which there were 
a verdict and judgment for the plaintiff in that court ; whereupon the 
défendant sued out this writ of error. It is convenient to speak 
throughout of the plaintiff below as the plaintiff and of the défendant 
below as the defendatiti After various amendments the plaintiff's 
cause of action settled dbwn to what appears by the foUowing amended 
count : 

"In a piea of the case for that the said plalntiffs at said Exeter before and 
at the time of the committing of the several grievances by the défendants as 
hereinafter mentioned were and from thence hltherto hâve been éngaged in 
the manufacture and sale of boots and shoes and hâve hitherto made and 
ought and would hâve continue^ to make large profits In their said business, 
but for the said several grievances committed by the said défendants, and they 
further say that in the prosecutioa of their said business it was necessary 
for them to affix and attach certain hooks to and upon the boots and shoes 
so mannfactured by them as aforesaid, and also to hâve and use certain ma- 
chines for affixing and attaching said hoolcs to said boots and shoes, and the 
said plaiutififs further say that on the ninth day of May, 1900, they purchased 
of Frank W. Whitcher & Company one hundred thousand of said hooks for 
the sum of sixty-seven dollars, said sum to be therefor paid by the plalntiffs 
to the said Frank W. Whitcher & Company, and the said Fi'ank W. Whitcher 
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& Company then and there, and In considération of the purehase by and upon 
the part ot tlie plalntiffs as aforesaid, promised the plaintifCs to Immed'lately 
deliver to them at said Eseter said liooks, and as a part of the agreement and 
considération aforesaid to loan and deliver to the plaintiffs at the same time 
and place, together with said hooks, two of the aforesaid machines for use 
in aliixlng and fastening said hoolîs to and upon boots and shoes manufac- 
tured and to be manufactured by the plaintiffs at Exeter aforesaid, and the 
plaintiflfs aver that they always frora the said nlnth day of May hitherto 
were ready and willing to accept and pay for the said hooks upon delivery 
of the same together with said machines according to the contract and agree- 
ment aforesaid and that the said Franli W. Whitcher & Company were ready 
and willing to deliver said hooks and machines in accordance with their said 
contract and agreement and did deliver the said hooks, ail whieh the said 
défendants then and there well Imew. Yet the said défendants on said ninth 
day of May at Exeter aforesaid contriving to injure the plaintifCs did unlaw- 
fully, fraùdulently, maliciously;and without justifiable cause induce and cause 
the said Ftank W. Whitcher «St Company not to deliver said machines to the 
plalntiffs in accordance with their said agreement so to do, by means where- 
of they, the said défendants, then and there intended to and did unlawfully, 
fraùdulently, maliciously, and without Justifiable cause molest, hinder and 
obstruct the said plaintiffs in their said business and trade relations, and by 
reason of the said molestation, hindrance and obstruction by and on the part 
of the said défendants In the manner and by the means aforesaid the said 
plaintifCs werédeprived of the use and profit of their said business and their 
plant and factory employed in their said business, and the product of their 
said business was greatly redueed, so that they lost large profits that would 
hâve accrued to them from their sàid business, plant and factory, and from 
the manufacture and sale of boots and shoes, and were put to great expense 
and trouble in attempting to procure other machines for use In fastening 
hooks to and upon boots and shoes." 

There is no question that the plaintiff was engaged in the manu- 
facture and sale of boots and shoes as shown in the déclaration, and 
that it was necessary in its business for it to purehase hooks to be at- 
tached for the purposes and in the manner stated therein, and to hâve 
and use certain machines in attaching the hooks. Neither is there any 
question that the plaintiff, on May 9th, purchased hooks of Erank W. 
Whitcher & Co., as further stated, nor that Frank W. Whitcher & Co., 
as a part of the trade and in considération of the purehase, negpti- 
ated with the plaintiff for the loan and delivery with the hooks of 
two machines for use in afiSxing them, nor that the plaintiff was al- 
ways ready to përform on its part, and needed the machines as well 
as the hooks. Frank W. Whitcher & Co". did not own machines, and 
did not contract in their own behalf to furnish them, but, as to this 
part of the transaction, Whitcher testified that he took orders subject 
to acceptance by the Halkyard Manufacturing Company. Whitcher 
shipped the hooks, and sent the ordef for the machines to that con- 
cern. The lïalkyard Manufacturing Company accepted the order, 
because it immediately shipped one machine; although, for reasons 
which will appear, it never reached thè plaintiff. However, there can 
be no question that the Halkyard Manufacturing Company went so 
far as to ratify the. contract of Frank W. Whitcher & Co., nor that 
there was a complète contract, binding on ail three parties, namely, 
the plaintiff, Frank W. Whitcher & Co. and the Halkyard Manufac- 
turing Company, valid from the standpoint of the statute of frauds, 
and from ail other standpoints. 
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Neither is there any doubt that the contract would hâve been car- 
ried out except for the act of the défendant, that is, the Tubular Riv- 
et & Stud Company, in that it had sent the following letter to the 
Halkyard Manufacturing Company on April 25, 1900, thus before the 
trade was made between Whitcher and the plaintifï: 

"Apr. 25, 1900. 
"Messrs. Halkyard ]tfîg. Co., 
"Providence, R. I. 
"Gentlemen: In case you should recelve an order from the Exeter Boot & 
Shoe Co., or Gale Bros., wlll you kindly let us know before maklng shipmentî 
A question bas arisen regarding a déduction for frelght on one case of hoofcs, 
a:nd we hâve been trying for the past two or three weeks to hâve the matter 
adjusted. 

"Yours very truly, Tubular Rivet & Stud Ck)." 

To this reply came as follows : 

"Providence, R. I., AprU 26, 1900. 
"Tubular Rivet & Stud Co., 

"Gentlemen: Yours of April 25th at hand. We will notify you at once 
should we receive an order from the Exeter Boot & Shoe Co. or Gale Bros. 
"Yours truly, Halkyard Mfg. Co." 

After the trade was made between Frank W. Whitcher & Co. and the 
plaintiff, thèse letters were apparently brought to the attention of the 
manager of the Halkyard Manufacturing Company, and the machine 
which had been shipped was immediately recalled by him, as already 
stated. Notwithstanding this, the letter did not in terms ask the 
breach of any contract, and it might not hâve been the causa causans 
of the violation of the trade within the meaning of the law, but only 
the sine qua non (Niver Coal Co. v. Cheronea S. S. Co., 143 Fed. 402^ 
409, 73 C. C. A. 502) ; and the main question is whether such was the 
fact. 

In speaking in positive terms with référence to sbme matters we hâve 
stated, we do not intend to be understood as saying that the court 
would be authorized to conclusively draw the facts from the record; 
and we mean only that, so far as this writ of error is concerned, the 
question on the main proposition submitted to us is whether the plain- 
tiff was entitled to go to the jury, so that we necessarily speak for the 
most part from its standpoint. 

The défendant urges on us a question of variance. It will be observ- 
ed that the déclaration takes no notice of the Halkyard Manufactur- 
ing Company. On the other hand, it throughout allèges by impli- 
cation of law that Frank W. Whitcher & Co. were the principals, 
and that they, Frank W. Whitcher & Co., were induced by the de- 
fendant not to deliver the machine; but, while this variance, if prompt- 
ly availed of, might hâve been fatal at strict law, it was very far from 
reaching any question touching the merits, and, if that point had been 
seasonably raised at the trial, it could hâve been met by amendment. 
A variance of this kind is, of course, easily waived, The trial evi- 
dently was a long one, and, if the défendant relied on a variance of 
this character, it would natùrally haye brought it to the attention of 
the court promptly. We find no indication of any attempt of that 
character during the trial. It would hâve corne in very natùrally, 
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by an objection to tbe proof, on the first attempt to show -that a 
trade for the machines was made by Whitcher in behalf of the Halk- 
yard, Manufacturing Company. It is possible that the point was 
intended to be covered by the defendant's requests for instructions ; 
but this is not clear. Even if the requests did cover it, it is quite 
apparent that the Circuit Court, from its observation of the proceed- 
ings through a long trial, may hâve had sufficient reason to décide 
that the variance was impliedly waived, even if not expressly so, 
with the resuit that in' its discrétion, it had a right to refuse a request, 
or, in its further discrétion, to permit the plaintifï to amend. There- 
fore, under the circUmstances, we cannot properly revise the action 
of that court for this account. 

The plaintifï, previous to April 25, 1900, had been the customer 
of the défendant, purchasing hooks from the latter, and using the 
îatter's machines. A dispute arose between them in regard to a 
question of 25 cents freight, the same referred to in the letter of 
April 25th ; and it was in conséquence of this dispute that the plain- 
tiff applied to Frank W. Whitcher & Co. as we hâve stated. We 
are not aware whether or not the record shows the number of manu- 
facturers of hooks, but it appears that there were only three from 
whom the machines required to set the hooks could hâve been ob- 
tained. , In Halkyard's testimony he made the following statement, 
in which the word "they" j;ef ers to the défendant hère: 

"They belng manufacturers, of the same line of goods, we had a verbal 
agreemênt that we would protect each other as far as our trade was con- 
cerned ; that if a man did not pay his bills, we would notify each other, and 
then we were at l'iberty to use our own judgment whether we would sell him 
goods or not." 

That is foUowed immediately by the following: 

"Q. Then you were notified by the Tubular Rivet & Stud Company that 
there was an ijnpaid bill due them from the Exeter Boot & Shoe Company, 
and in conséquence of that you declined to deliver the machine to the com- 
nany ; is that correct? A. Tes, sir." 

The parties hâve submitted to us some propositions with référ- 
ence to trade relations and the Sherman trust act. Clearly, under 
the pleadings, the Sherman trust act has nothing whatever to do 
with the case; and, also, the same is true with référence to any ques- 
tion of gênerai trade relations. The déclaration is narrow, and ex- 
pressly limited to a complaint that the défendant induced Whitcher, 
or Halkyard, whichever it should be, not to deliver the , machines in 
accordance with the trade made with the plaintifï. There is a sé- 
quence in the déclaration referring to trade relations ; but this is sim- 
ply in the v^ay of stating a conclusion of law, and the expression îs 
not only limited by what précèdes it, but by what follows it, to the 
efïect that the molestation, and so forth, was "in the manner and by 
the means aforesaid," which has regard, of course, to the limited 
statement to which we haye referred. There is no doubt that, un- 
der some circumstances, and clearly so with référence to a libel, any 
stranger interfering with the trade relations of others, as the expres- 
sion is commonly understood, may be liable in damages, although 
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there is no légal obligation to continue such relations ; but we are 
compelled to hold that the plaintiff's case rests entirely on the claim 
that it had made a certain contract with a third party for certain 
hooks and machines, binding in law, and that the défendant interfer- 
ed, and induced the third party not to perform it. 

The common law is Very vigorous in protecting from interférence 
the accomplishment of the relations which it favors, whether those 
of husband and wife, parent and child, guardian and ward, the manu- 
facturer and persons employed by him, the relations of domestic 
service, and generally ail the relations which hâve pecuniary value. 
It begins with authorizing the recovery of damages for the publi- 
cation of libelous statements affecting pecuniarily a man's trade or 
profession, and it covers the entire field from that point to a case 
, like the présent, where a third person is charged with attempting, 
gratuitously or for a purpose, to induce one party or the other to 
withdraw from a binding contract. It also goes so far that it pun- 
ishes interférence with relations of pecuniary value though subject 
to be terminated at will by either party, having, however, regard to 
peculiar circumstances and motives which may justify or excuse the 
interférence; among others, the désire of justifiable gain as the re- 
suit thereof. Such was the case in McGuire v. Gerstley, 204 U. S. 
489, 503, 27 Sup. Ct. 332, 51 L. Ed. 581, relied on by the défendant, 
where the purpose was to in duce one of the parties to a partnership, 
terminable at will, to enter the employment of the person interfering. 
But where there is either a binding contract for employment for a 
spécifie time or a valid contract for the sale and delivery of goods, 
or other valid executory contract, the interférence of a third party 
lays a direct basis for a suit, precisely as with any other direct blow 
knowingly struck against any property interest which the law pro- 
tects. There are exceptions of an extrême character. For example, 
the parent may undoubtedly, under some circumstances, interfère 
for the protection of his child, even with regard to an existing bjnd- 
ing agreement. Also, in the présent case, assuming that there was 
an honorable arrangement between the défendant and other manu- 
facturers or dealers in the same line for mutual protection against 
insolvent customers, and assuming that the défendant had had knowl- 
edge of the insolvency pf the plaintifï, if there had been insolvency 
the knowledge of which the Halkyard Manufacturing Compariy did 
not possess, it would probably hâve been justifiable for the défendant 
to hâve given such prompt information as would haye enabled a 
stoppage of the machines in transitu, as the law permits. Hère, how- 
ever, there was no such condition. The solvency of the plaintifï was 
not questioned, and the issue between it and the défendant was about 
a matter so puérile that the law would not take notice of it in this 
connection, or, if it did take notice, it would do so only for the pur- 
pose of establishing an angry and inexcusable purpose on the part 
of the défendant, if it had been necessary to hâve established any spé- 
cial purpose whatever. 

To state paore fully our propositions of law, we regard them as 
corréctly set forth in Pollock's Law of Torts (éth Ed.) 316, and se- 
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quence. The conclusion which the author réaches, that, in order to 
sustain an action like this at bar, it is not necessary to prove inalice 
or illwill as those words are commonly understood, and the illus- 
trative exceptions of the class to which we hâve referred appearing 
on page 319, are undoubtedly in accordance with the law. He dis- 
cusses, beginning at page 319, a question whether the intervention 
of an independent actor, namely, one of the contracting parties, which 
necessarily exists under circumstances Hke those at bar, does not sev- 
er the line of causation as known to the common law. But the au- 
thorities are ail to the effect that it does not; and there is no diffi- 
culty on this point, because, as with référence to misdemeanors in 
the criminal iaw, whoever violâtes his contract and ail Who assist 
him or instigate him so to do, are principals, and may be jointly sued 
with him. Among strikingly illustrative cases of the gênerai prin- 
ciple is Dr. Miles Médical Co. v. Jaynes Drug Co. (C. C.) 149 Fed. 
838, 841, where Judge Coït applied the rule, now thoroughly estab- 
lished by the authorities, that an injunction will lie in behalf of a 
manufacturer against one endeavoring to induce purchasers from 
him to violate the terms on which the sales wefe made. No excep- 
tion was made on account of any question of malice or il! will, as 
those words are ordinarily understood. On the other hand, the per- 
sons against whom the injunction was granted had what would or- 
dinarily be regarded as a merîtôrious purpose; that is, a désire to 
deal themselves with the public. Sp in Bowen v. Hall, 6 0. B. D. 
333,decided by the Court of Appeal in'1881, a case muchcommented 
on, it was held that an action lies against one who inducés another to 
break à contract of exclusive personal service with a manufacturer, 
notwithstanding it was said that the case was not that peculiar one 
of domestic service which the commOn law so thoroughly pi-ptected. 
Some doubt has been expressed about the scope of Kowen v. Hall, 
but there can be none since the varions expressions found in Allen 
V.' Flood, [1898] A. C. 1. The language of Lord Hérschell, at page 
123, applies specifically to Lumley v. Gye, S E. B. & B. 316, a case 
as much discussed as Bowen v. Hall ; but it is an interpretatioh as 
late as 1897 to the effect that if, instead of the word "maliciously," 
the words "williully and with notice of the contract" had been found 
in a déclaration, the resuit would hâve beén the, same. 

However, a thoroughly authoritative illustration' is Bitterman v. Lou- 
isville & Nashyille Railroad Company, 207 U. S. 205, 28 Sup. Ct. 
91, 53 L. Ed. - — , decided bythe\ Suprême Court on December 3, 
1907. This was a bill in equity to restfaîn "scalpers" from dealing 
in limited railroad tickets contrary to the stipulations appearing on 
the face of the tickets, and an injunctioii was approved. The opinion, 
at pages 223, 233, of 207 U. S., at pages 91, dX, of 38 Sûp. Ct. (53 

L. Ed. ), refers to Angle v. Chicago,' etc., Railway Co., 151 U. S. 

1, 13, 14 Sup. Ct. 240, 38 L. Ed. 55, where the word' "maliciously" 
appears, and it continues as follows: ' ■ ' 

"It Is not necessary that tbe ingrédient of aptual malice In the sensé of 
iwrsonal 111 will should exist to brlng this cohtroversy withia the doctrine of 
the Angle Case. The vvanton disregard of the rlghts of a carrier causing Injury 
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to it, whlch the business of purchasing and selling non-transferable reduced 
rate tickets of necessity involved, constltute légal malice wlthin the doctrine 
of the Angle Case." 

Therefore, we think it clear that an action lies in this case if there 
was a direct interférence in the manner alleged by the plaintiff with 
a contract already made between the other concerns, or if there was 
an interférence which, under the circumstances, was so sweeping in its 
aspects that it was efficient to reach future contracts. 

There has been much said in the case about malice and motive, 
which, for the reasons we hâve stated, need not be further regarded 
by us. It is sufficient that the défendant, without any exception of 
the rare character of those we hâve suggested, interfered knowingly 
with the contract set out in the pleadings, or that it knowingly is- 
sued a letter which set in motion a train of circumstances effective as 
to future contracts. The plaintiff's case, however, meets a difficulty 
at this point, because the letter of April 35th was not of itself, on 
its face alone, effective, and it could be so only in the light of other 
facts outside of it. The main question is whether it did thus become 
effective. 

The plaintiff sued Whitcher & Co. for alleged refusai to ship the 
machines, on which a judgment was recovered, raising a serions ques- 
tion; but that is not before us. AIso, many éléments entering into 
the topic of damages were raised by the requests for instructions, but 
only one of them has been argued hère. We corne first to the main 
question which wé'have èxplained. So far as that is concerned, many 
propositions were submitted to the Circuit Court and carried into 
the assignment of errors, and now urged in a séries of propositions 
which, ail together, amount to a sharp daim that we, as a court of 
law, should .hold that a verdict should hâve been directed for the de- 
fendant. Perhaps, on a showing of only such facts as we hâve stated, 
a request for such a verdict should hâve been granted ; but it appears 
that Crocker, the secretary df the défendant corporation, being called 
in its bèhalf, testified as follows: 

"In the forenoon of May 10 had a téléphone conférence with Mr. Hallî- 
yard; np to that tlme had no knowledge that Gale had given any order to 
Whitcher.' Halkyard called witness on téléphone; had not up to that time 
on May 10 had any talk whatever with Whitcher & Company. At the télé- 
phone Mr. Halkyard sald that when he returned he had found that an order 
had been received for a machine for the Exeter Boot & Shoe Company, and 
that he had tàken means to stop It. Does not recall màking any reply, ahd 
this was substantially ail the conversation." 

Gale, spoken of in this extract, was the représentative of the plain- 
tiff who made the bargain with Whitcher. Plaintiff claims that there 
were circumstances outside of the letter of April 25th which properly 
went to the jury in connection with the topic we hâve èxplained. Of 
course, with the rest was the conversation between Crocker and 
HaËcyard testified to according to the extract we hâve made. Could 
the Circuit Court hâve properly taken from the jury the right to 
détermine whether or not^ under ail the circumstances, the stoppage 
of the machine by Halkyard was understood by Halkyard to be with- 
in the terms of the letter of April 35th, and this with the silent ac- 
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quiescence and approval of the principal officer of the défendant? 
In view of Crocker's testimony, could the court hâve taken f rom the 
jury the right to détermine whether or not the principal officer of 
the défendant corporation approved, ratified, acquiesced in, and adop- 
ted Halkyard's construction of that letter in connection with the agree- 
ment for mutual protection testified to by Halkyard, ànd his act in 
stopping the machine in violation of the contract with the plaintiff? 
As sometimes silence is as effective as spoken words, and as whether 
or not in this case the silence of Secretary Crocker was thus effective 
depended on circumstances, and on the impression which he may 
hâve made when testifying, with ail which the court is less capable of 
dealing than the jury, we think the learned judge Who presided at 
the trial could not rightly hâve answered the questions we hâve stated 
without the aid of the jury; and we think, therefore, that it is not for 
us to décide them. 

With this apparently simple case the défendant submitted to the 
court 41 requests for instructions, covering 15 printed pages, and it 
assigned 30 errors. It is not necessary to reiterate the' practice in the 
fédéral courts, to the efïect that, where there are so many requests, 
the appellate tribunal under ordinary circumstances, scrutinizes the 
condition sharply. The présentation' of this casé by thé plaintifï with 
référence to the main issue we hâve discussed has been • very elabo- 
rate, but the requests were brought to our attention only brièfîy; so 
that it is ohly with a difficult search of the record which cannot be re- 
quired of us that we can; weigh them accurately. Sope seem to be 
entirely covered by the requests wç. hâve discussed to direct' a verdict 
for the défendant. Some relate tq tlie doctrine. of causa causans, 
which we hâve sufficiently dwelt on, .■ Some ask instructi,ons that there 
was no évidence of a légal obligation, on the part of the Halkyard 
Manufacturing Company to deliver the machines; and, as to thèse, in 
■the light of what we hâve alreadysaid,; the Circuit Court, was clearly 
right in refusing to comply with them. , Some are follq}ved. in the bill 
of exceptions by expressions like the following: "Thç court,, refused 
to give the instruction requested, except sofar as the instructions con- 
tained in the extract from the charge set out totidem verbife in connec- 
tion with a request numbered" so and so included it. , One of such 
références contained â solid extraçt from the charge, 'of more than two 
printed pages. Such exceptions are ijot permitted by the practice in 
the fédéral courts; and, while we sometimes examine them in order 
to. avoid so far as practicable the danger of absolute injustice, we do 
so with difficulty, and subject to misapprehensiofi 'Jn niaking the eXam- 
ination. So far as we hâve examined we find that the rules to which 
thèse requests relate were çorrectly and sufficiently stated. We do 
not perceive that we are required to pursue the requests further. ; ' 

As we hâve said, there seems to hâve been a considérable discussion 
as to the rules of damages, especially with tegard tb âucH as niight hâve 
been described as consequential. , We observe only onè exception re- 
lating to this topic brought to oui" attention, and that was as follows : 

"The court erred in refusing to charge that the défendant was not liable 
for damages that would Lave beea avoïded by uslng defendant's machines." 
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This, properly interpreted and applied to the circumstances, is équiva- 
lent to maintaining that the défendant had a right to shut the plaintiff 
out from every other market, and to force it to purchase of itself. The 
law does net countenance a proposition so unreasonable and unjust. 

We hâve referred to the fact that the judgment recovered by the 
plaintiff against Frank W. Whitcher & Co. might, if brought to our 
attention, raise some questions of importance. We may add that it is 
possible that the record, on careful examination, would be found to 
présent other serious questions which we hâve not discussed because, 
where there are so many requests for instructions as we find hère, and 
so many alleged errors assigned, we do not consider ourselves called 
on to develop any topics which hâve not been specially brought to our 
attention at the bar. We make this observation in order that it may 
be clear that we are not prejudiced with référence to the topics to which 
we refer, or with regard to any other litigation whatsoever. 

The judgment of the Circuit Court is affirmed, and the appellee re- 
covers its costs of appeal. 



MUTUAL RESERVE FUND LIFE ASS'N v. TUCHFELD. 

(Circuit Court of Appeals, Sl.xth Circuit March 23, 1908.) 

No. 1,731. 

1. Writ of Ebboe— Recoed— Jurisdiction— Review. 

Where the state court in which an action against an Insurance company 
was brought would bave had jurisdiction under the service made, if de- 
fendant wag an Insurance company not on tbe assessment plan, and the 
record on a writ of error dld not show that it was made to appear on the 
hearing of a plea ,of abatement ralsing an objection to the jurisdiction 
that the Insurance company dld business on the assessment pian, error In 
overruling the plea was not shown. 

2. Insurance— FoEEiGN Instjbance Company— Seevice on Insurance Com- 

MissioNEE— Accepta NCE or Service. 

Under Acts Tennessee 1895, p. 322, c. 160, provlding that any process 
issued by any court of record In the state against a forelgn Insurance 
company may be served on the Insurance commlssloner, such eommls- 
sioner need not require that the process be served on him, but he may 
accept service. 

8. Same— Power to Accept Service— Revocation— Witiidrawai, feom State. 
Where a forelgn Insurance company, doing business In Tennessee, flled 
a power of attomey authorizlng the Insurance commlssloner to accept 
service for it, under Acts Tennessee 1895, p. 322, c. 160, requlrlng the 
power to authorlze such service, so long as any llablllty remains outstand- 
Ing against the Insurance company within the state, the company's wlth- 
drawal from the state dld not revoke the Insurance company's power 
to bind It by an acceptance of service In an action on an putstandlng 
pollcy within- the state. 

4. Saiie— Premiums. 

Though a pollcy provides that premiums shall be paid at the Insurer's 
home office by a certain tlme, If, after issuance of the pollcy, the Insurer 
authorizes or acquiesces in the sending of the premiums by mail, a de- 
poslt thereof in the mail, in tlme to reach the home office by the tlme the 
premium Is due, will prevent forfeiture, though the premium does not in 
fact reach such office until after the due date. 
159 F.— 53 
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5* SaMB— FAILUEE TO Pat PeEMIUMS AT MATDRITT— FOErEITtTEE^WAIVBB. 

Where a pollcy provided that premiums should be pald at the Instirer's 
borne office, and If any payment was net made on or béfore the date of 
maturity the policy should expire and become vold, and ail payments 
forfeited, If insured failed to mail a draft for the premium until after 
the date on which it fell due, the policy was forfeited in accordance with 
its terms, but If, notwithstanding such forfeiture, thô insurer on receipt 
of the draft applied the proceeds to the premium due, witbout more, such 
action would constitute a walver of the forfeiture and reinstatement of 
the policy. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 28, Insurance, §§ 
1041-1045.] 

6. SAME— CONDITIONAL RECEIPT. 

Where a draft to pay a premium on a policy was not malled mitil after 
the premium matured, insurer, not being bound to aecept the draft and 
waive the forfeiture was entitled to impose such terms on its consent 
to waive the forfeiture as It might dictate, and if It accepted the premi- 
um on condition that insured was then in good hoilth, etc., a breach 
of such conditions, nothlng else appearing, would constitute a défense to 
an action on the policy. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, §§ 
1041-1045.] 

7. SaME—WAIVEE— SUBSEQUENT PeEMIUMS— ACCEPTANOE. 

Where a forfeiture of a policy was incurred by nonpayment of premium 
at maturity, which forfeiture the insured waived, on conditions that 
the insured was then lu good health, etc., which were broken when made. 
the conditions were not waived by the insurer's subséquent acceptance of 
premiums under the policy, unless such acceptance was with notice of the 
breach of the conditions. 

8. Samk— Insteuotions. 

Insured having failed to pay a premium in tlme, the premium was ac- 
cepted subject to the condition that insured was then alive, of temperate 
habits, and in good bealth, etc., which condition insured was not then 
able to fulflll. Eeld, that an instruction that the insurer's acceptance of 
subséquent premiums, notwithstanding the conditional acceptance of the 
premium paid after due estopped Insurer from saying that the policy hacl 
lapsed, was erroneous. 

9. Same— Penalty— Demand. 

Acts Tennessee 1001, p. 248, c. 141, provides that an Insurance Company 
refusing to pay a loss wlthln 60 days after a demand by the policy hold- 
er shall be llable for a penalty not exceeding 25 per cent, of the llabillty, 
provided it shall appear that the refusai to pay was not In good faith, 
and inflicted additlonal expense on the plalntiff. Eeld, that no penalty 
could be recpvered under such section In the absence of a formai demand 
for payment of the loss under the pollcy, In addition to the commence- 
ment of a suit thereon. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

C. G. Bond and T. B. Turley, for plaintiff in error. 
W. H. Biggs, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an action by the défendant 
in error against the plaintiff in error on a life insurance policy issued 
by the latter upon tlie life of the former's intestate. The policy was 
issued September 9, 1890, and was for the sum of $10,000,; but was 
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reduced September 9, 1901, to the sum of $5,000.. The irisured died 
oii October 14, 1905, and the action was brought September 11, 1906. 
It was brought in the Circuit Court of Madison county, Tenn., and 
thence removed to the lower court, where judgmeht was recovered, 
not only for the face of the policy and interest thereon, but for 20 
per cent, penalty undcr the act of April, 1901 (Acts 1901, p. 141, 
c. 141), the whole amount recovered being the sum of $6,354.15. 

Several errors are assigned for reversai. One is that the court erred 
in oyerruling the defendant's plea in abatement to its jurisdiction. 
The claim was that it was without jurisdiction because the state court 
did not hâve jurisdiction thereof. The défendant entered the state 
of Tennessee prior to or in the year 1889> and continued to do busi- 
ness therein until November 15, 1901, when it withdrew therefrom. 
At the time the action was brought, and for several years prior there- 
to it had no voluntary agent in the state. In 1887 and in 1898 and 
again on May 11, 1897, it filed a written instrument in the office of the 
Insurance Commissioner at Nashville in Davidson county, constituting, 
in caSe of the 1887 writing, the Secretary of State, and in case of the 
other two, the Insurance Commissioner, its agent for service of pro- 
cess, and containing an agreement that process might be served on 
him so long as any liability remained outstanding against it in the 
state. The first writing was filed under the act of 1875 which related 
to insurance companies generally. Acts 1875, p. 79, c. 66. 

Our attention has been called to no législation under which ît can 
be said that the writing of 1893 was filed. It could not hâve been 
under the act of 1875 as that provided for constituting the Secretary 
of State as agent for service of process. Prior to the filing of the 
last writing, two acts were passed, each of which provided for con- 
stituting the Insurance Commissioner as such agent. The act of 1895 
related to insurance companies other than those engaged in life and 
casualty insurance on the assessment plan. Acts 1895, p. 322, c. 
160. The act of 1897, which took effect April 3, 1897, related to in- 
surance companies engaged in such insurance on the assessment plan. 
Acts 1897, p. 300, c. 137. The act then under which the last writing 
may be said to hâve been filed dépends on whether it did business on 
the assessment plan or not. The exécution thereof was required as 
a condition of its continuing to do business in the state. In the act 
of 1895 there was a provision in thèse words : 

"Any process issued by any courts of record In tbis state and served upon 
such commissioner (Insurance Commissioner) by the proper officer of the 
county in which the said commissioner may hâve his office, shall be deemed a 
Buffitlent process on said conipany." 

The act of 1897 contains no such provision. The process by which 
the défendant was attempted to be brought before the state court 
was a summons directed to said Davidson county in which the In- 
surance Commissioner had his office and there accepted by him, and 
also by the Secretary of State. It is claimed that the acceptance by 
the Secretary of State was of no validity as the act of 1875 had been 
repealed entirely, if not by the act of 1895, by it and that of 1897 
together. We do not find it necessary to détermine this question. 
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The principal ground upon ■yvhich it is urged hère that the state 
court did not acquire jurisdiction by the acceptance of said summons 
by the: Insurance Commissioner is that said process could not legally 
be directed to Davidson county, a county other than that in which the 
action was brought. It is claimed that it is a cardinal principle that 
the process of a court cannot extend, beyond the territorial jurisdiction 
thereof, unless authorized by statute— that the plaintiff in error did 
business on the assessment plan, and hence was covered by the act of 
1897 and not by that of 1895— and that as the act of 1897 did not 
contain any such provision as that above quoted there was no statute 
of Tennessee authorizing the issuance of process against it from the 
Madison circuit court directed to Davidson county. Whether, if that 
statutory provision has no application to this case, jurisdiction of the 
dction on the part of the state court can be worked out, we do not find 
it; necessary to détermine. As bearing thereon thèse cases hâve been 
cited, to wit : People v. Justices of City Court, 25 Abb. N. C. (N.Y.) 
403, 11 N. Y. Supp. 773 ; Fink v. Lancaster Ins. Co., 60 Mo. App. 
673. 

It is sufiîcient to say that, so far as the record before us goes, it was 
not made to appear on the hearing of the plea in abatement that the 
défendant was a life Insurance company on the asseSsment plan. The 
sole allégation concerning its character in the plea was that it was 
a New York corporation. The déclaration went further than this, 
and alleged that it was a New York insurance corporation. The plea 
was heard by the court, and it made findings of fact and law. The 
finding as to the character of the défendant was simply that it was 
a New York insurance corporation. The évidence heard upon the 
plea was not preserved by a bill of exceptions, and it cannot, therefore, 
be said that it established that défendant was a life insurance com- 
pany on the assessment plan. Indeed, inasmuch as there was no find- 
ing as to the plan on which the défendant did business, it is not like- 
ly that any évidence was introduced bearing on this subject. As then, 
by concession, the state court would hâve had jurisdiction if défend- 
ant was an insurance company not on the assessment plan, and the 
record does not show that it was made to appear on the hearing of the 
plea of abatement that it was such on that plan, it cannot be said that 
the lower court was in error in not sustaining the plea on this ground. 
In the case of Patton v. Continental Casualty Co. (Tenu.) 104 S. W. 
305, jurisdiction of the circuit court of Washington county. Tenu., 
of a suit against a foreign accident insurance company was upheld 
upon summons issued therefrom to Davidson county, and there 'ac- 
cepted by the Insurance Commissioner. 

It is urged, further, that said statutory provision authorized the 
service of process issued thereunder, and not the acceptance of serv- 
ice thereof, and as the summons hère was not served, but service there- 
of was accepted, the state court was without jurisdiction. The writ- 
ing itself authorized the Insurance Commissioner, not simply to re- 
ceive service, but to accept it. This, however, is not important. In 
the Patton Case, Judge Neil said; 
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"In the présent case, the service of proeess was acknowledged by the In- 
Buranee Commissloner, and, on the princlples already stated, we are of the 
opinion that this service ■was properly made, and the company was brought 
before the court." 

Neither of those two grounds of lack of jurisdiction in the state 
court seems to hâve been relied on in the lower court. The theory 
of the plea seems to hâve been that lack thereof was due to the fact 
that défendant had no voluntary agent in the state, and the officers 
who had accepted service were without authority so to do by reason 
of defendant's withdrawal from the state in 1901. This position is 
feebly urged hère and thèse cases, to wit, Swann v. Mutual R. F. L. 
Association (C. C.) 100 Fed. 932, Friedman v. Insurance Co. (C. C.) 
101 Fed. 535, are cited in support of it. But thèse cases were over- 
thrown by that of Mutual R. F. L. Association v. Phelps, 190 U. S. 
147, 23 Sup. Ct. 707, 47 L. Ed. 987. To the same effect are Youmans 
V. Minn. Life Insurance Co. (C. C.) 67 Fed. 282 ; Collier v. Mutual 
R. F. L. Association (C. C.) 119 Fed. 617; Magoffin v. Mutual R 
F. L. Association, 87 Minn. 260, 91 IST. W. 1115, 94 Am. St. Rep. 699 
Biggs V. Mutual R. F. L. Association, 128 N. C. 5, 37 S. E. 955 
Moore v. Mutual R. F. L. Association, 129 N. C. 31, 39 S. E. 637 
Woodward v. Mutual R. F. L. Association, 178 N. Y. 485, 71 N. E, 
10, 102 Am. St. Rep. 519. This assignment of error, therefore, is 
not well taken. 

The other assignments of error, with one exception, relate tp cer- 
tain portions of the charge to the jury, and the refusai of certain re- 
quests made by défendant. Before referring to any of thèse assign- 
ments, a preliminary statement of certain facts should be made. The 
policy called for the payment of bimonthly mortuary premiums. They 
were payable within 30 days from the first week day of the months of 
December, February, April, June, August, and October. It was provid- 
ed that, if any of said payments were not made on or before the date 
when due at the home office of the association in the city of New York, 
the policy should expire and become null and void, and ail payments 
thereon should be forfeited to the association. In the course of time 
the mortuary premium due within 30 days after the first week day 
of December, 1904 — i. e., by December 31, 1904 — for $24.45, known 
as "Call 137," had to be met. According to évidence introduced by 
plaintifï, on December 24, 1904, the insured at Jackson, Tenn., where 
he lived, purchased a New York draft for the sum of $24.45 of that 
date, and deposited in the mail an envelope containing it addressed 
to défendant at its home office. For eight or ten years previous there- 
to the insured had been making payments of the mortuary premiums 
in this way and in each call therefor this instruction was contained: 

"Remlttances must be by valid draft, check, post office or express money or- 
der, and when made by mail are at the sender's risk. Any crédit made. or 
receipt given Is condltloned on payment of such draft, check, post office or 
express money order on présentation, and, If not so pald, such receipt shall be 
null and void." 

The draft was received by défendant, but, there was évidence tend- 
ing to show not until January 16, 1905, and then in an envelope post- 
marked at Jackson, Tenn., January 12, 1905, which envelope was put 
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in évidence. Tlie draft so received bore date December 24, 1904. 
There was évidence tending to show that the insured, not hearing 
from the draft in due course, shortly afterwards wrote a letter of in- 
quiry in regard to it. There was évidence tending to show that on 
January 17, 1905, défendant deposited in the mail at New York an 
envelope addressed to, the insured, contàining a red slip on which it 
acknowledged receipt of said sum of money from the insured, and 
stated : 

"The above payment Is offered and the same received by the company, sub- 
ject to the conditions on the back hereof, whlch are hereby made a part of this 
receipt." 

The conditions on the back thereof were as foUows : 

"The conditions on whleh the withln payment (for whlch thls receipt Is 
given) Is accepted are as follows: 

"First. The said member is now Uving and of temperate habits and Is now 
and has been, duriiig the past twelve months, in continuons good health and 
free from ail disease, inflrmity, lllness, indisposition or weakness, and has not 
durlng sald period consulted or been prescribed for or attended by any phy- 
slcian for any cause whatever, otherwise sald payment, and thls receipt and 
said policy shall be null and void, and the sum pald herein shall be subject 
to the ordér of the withln named person. 

"Second. The receipt and aceeptance of the withln named sum by the Com- 
pany shall be not held to walve forfeiture or expiration of membership, or to 
reinstate membership, or to create any llablllty of the company under sald 
policy exeept upon fulfiUment of the first condition of this receipt. 

"Third. The aceeptance of the withln sum after the same became due, shall 
not establlsh a précèdent for aceeptance of future payments to the company, 
nor shall any subséquent payment upon sald policy impair, waive, alter or 
change any of the conditions of this receipt or of sald policy, or of any agree- 
ments or conditions relatlng thereto." 

There was évidence which it may be claimed tends to show that 
this red slip was never received by the insured. Thereafter, the Feb- 
ruary, April, June, August, and October, 1905, mortuary premiums 
matured, and they were duly paid by the insured. Receipts were given 
therefor, and in each one it was stated that the receipt was "subject 
to the terms and conditions indorsed hereon and of said policy con- 
tract, and to ail agreements and conditions relating thereto," and on 
the back was indorsed : 

"Terms and Conditions. The aceeptance of the premium hereon shall not 
be held to waive forfeiture caused by nonpayment of any prevlous sum when 
due or otherwise." 

In June, 1904, the insured was attended by a physician once for 
indigestion or some kind of colic, and in November or December, 
1904, he was likewise attended four times for la grippe. On this lat- 
ter occasion, he seems to hâve been confined to his house for about 
two weeks. This statement puts us in position to appreciate and to 
dispose of the assignments of error relating to thç charge to the jury, 
and the refusai to give defendant's requests. The jury were told, in 
substance, that if said draft fçr $24.45 dated December 24, 1904, was 
mailed at Jackson on that date, or in time to hâve reached the défend- 
ant at its New York office by December 31, 1904, the policy was not 
forfeited, and plaintiff was entitled to recover, whether in fact the 
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draft reached défendant by or after that date. This portion of the 
charge is assigned as error. This assignaient is not well taken. It is 
well settled that, notwithstanding a policy of insurance provides that 
payment of the premium shall be made at the insurer's home oiïice 
by a time certain, if, after its issuance, the insurer requests or au- 
thorizes or acquiesces in the sending of the premiums by mail a de- 
posit thereof in the mail in time to reach that office by the time it is 
due will save a forfeiture even though it does not in fact reach there 
until afterwards. Kenyon v. Knights Templar & M. Mut. Aid As- 
sociation, 123 N. Y. 247, 25 N. E. 299; Primeau v. National Life 
Association, 144 N. Y. 716, 39 N. E. 858, afîirming Primeau v. Na- 
tional Life Association, 77 Hun, 418, 28 N. Y. Supp. 794; McCluskey 
V. National Life Association, 77 Hun, 556, 28 N. Y. Supp. 931 ; Hol- 
lowell V. Virginia Life Insurance Co., 126 N. C. 398, 35 S. E. 616. 

In the Primeau and McCluskey Cases it was held that if the pre- 
mium is mailed within the time it is due, though not in time to reach 
the home office by that time, it will save a forfeiture. There, the in- 
surer had requested that the premium be sent by mail, and because 
of this it was held that the receipt of the premium was at the insurer's 
risk. But the question does not dépend on at whose risk the pre- 
mium is so sent. In the Hollowell Case Judge Clark said : 

"It will be observed that in the case in New York (Kenyon Case, 122 N. Y. 
247, 25 N. E. 299) the premium was not recelved at ail, but the court held that 
the Company conld not, after its course of dealings, forfelt the policy. By 
this It Is not meant that if the money is lost in the mail, or If the drawee be- 
comes insolvent before présentation of the check or draft, the insured is dis- 
oharsed from making good the loss on notice, but siœply that it is so far a 
payment that it prevents a forfeiture." 

That mailing the premium in such a case in time to reach the home 
office before it is due is sufficient may well be based on the ground that 
such is the reasonable interprétation to be put on the conduct of the 
insurer in requesting, authorizing, or acquiescing in its being so sent, 
and that the insured has a right to act upon it. It may be that this 
ground is sufficient to uphold a mailing before the time it is due, but not 
in time to reach the home office by that time. But we do not find it 
necessary to détermine this question hère. Hère, by the instructions 
on .the calls made, the insured was authorized to remit by mail, and 
by its course of dealing it acquiesced in the premiums being so sent. 
That said instructions stated that the remittance was at the sender's 
risk does not affect the matter. The thing at risk was not its reaching 
the home office before the expiration of the time in which it was due, 
but was its not reaching there at ail. The case, therefore, of State v. 
Insurance Co., 106 Tenu. 283, 61 S. W. 75, cited in behalf of plain- 
tifï, in which it was held that delivery of a letter or package contain- 
ing several premiums on a life policy to a post office or commissioner 
within the state of Tennessee addressed to the company at a point 
outside of the state did not constitute delivery or payment to the in- 
surance company within the state, and that such delivery and payment 
did not become complète and effective until its receipt by the company 
at its office, and that this money remained in the meantime at the risk 
of the sender, in no way aflFects the question we hâve hère. 
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The jury were told further as follows : 

"If you find from the proof tliat this assessment No. 137 was legally made, 
and that the Iiisured, Mr. Solomon Tuclifeld, recelved notice of the assessment, 
but that he failed from somë cause to make the remittance wlthin the time 
contracted for In the poliey, or that he bought this exohange and mailed his 
letter after the Ist of January aud that It was not recelved by the company 
until the 16th of January, and when they did receive It they placed It as a 
crédit upon the assessment, and that then they sent to the Insured this notice 
on thla red slip and that he received that notice — nothing else appearing that 
would worli under the terms of the policy a forfelture of the poliey, and the 
plaintlff would not be entltled to recover. But If you find this last state of 
facts — that Is, that this letter was not mailed untll after the Ist of January, 
and that it reached New York some tIme after that date, and défendant placed 
It to the crédit of this assessment against Mr. Solomon Tuchfeld, and then if 
you should flnd they mailed the Insured this red notice, and you further flnd 
from this testlmony that they contlnued to assess hlm as the assessment perlod 
rolled around four, flve, six, or seven times, and each time they gave hlm no- 
tice of hls assessment and notice of payment, and that he contlnued to pay 
each assessment wlthin the tlme fixed by the contract, and they accepted it 
and placed it to the crédit of hls assessment, and they contlnued to do so up to 
the time of the death of Mr. Solomon Tuchfeld — then I Instruct you that that 
would be such a walver of the letter of the contract aa would estop thèse de- 
fendants from now saylng this poliey lapsed and Is now vold." 

This poition of the charge, in substance, was that if the draft was 
not deposited in the mail until after January Ist and was received Jan- 
uary 16, 1905, was placed by the défendant as a crédit upon the assess- 
ment, and défendant thereupon sent the insured the "red slip," then 
the policy was forfeited, and plaintiflf was not entitled to recover, but 
that if, notwithstanding' this, thereafter the défendant made other calls 
upon the insured before his death, and he paid them, then the for- 
feiture of the policy was waived, and plaintifï was entitled, to recover. 
It is true that in this latter contingency the jury were told simply that 
the forfeiture was waived, and it was not expressly said that plaintiflf 
was entitled to recover. But this was implied. In the former con- 
tingency they were told in so many words, not only that the policy was 
forfeited, but that the plaintiflf was not entitled to recover. In the 
latter contingency it was intended to be conveyed to the jury not only 
that forfeiture had been waived, but that the plaintiflf was entitled to 
recover, and the jury could not hâve failed to so understand. Inas- 
much as there was no dispute in the évidence that the défendant had, 
subséquent to the mailing of the red slip, made other calls on the in- 
sured, and he had paid them, this portion of the charge in efïect 
amounted to a peremptory instruction to the jury to find for plaintifï. 

One of the assignments of error relates to this portion of the charge. 
The question as to whether ît is well taken should be considered in 
the light of several positions as to which there can be no doubt. One 
is that if, in fact, the insured failed to mail said draft until after De- 
cember 31, 1904, the policy thereupon expired and became null and 
void, in accordance with its terms. Another is that, though the policy 
did thus become forfeited, yet if the défendant upon receipt of the 
draft had done nothing more than to apply it on the December call 
and acknowledge receipt thereof, such action on its part would hâve 
been a waiver of the forfeiture, and would hâve reinstated the policy. 
No authorities need be cited in support of thèse two positions. Still 
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another one is that as the défendant was not bound in such case to 
accept said draft, and waive the forfeiture, it had a right so to do on 
such terms as it might dictate, and if it so did on the terms named on 
the red slip a breach thereof was a défense to the action, nothing else 
appearing. This so clearly follows from the preceding positions that 
no authorities ought to be required to support it. Yet it will be help- 
ful to take notice of some of them. In the following cases, to wit, 
French v. Mutual R. F. h. Association, 111 N. C. 391, 16 S. E. 427, 
32 Am. St. Rep. 803, Teeter v. United Life Insurance Association, 159 
N. Y. 411, 54 N. E. 72, McQuillan v. Mutual R. F. L. Association, 112 
Wis. 665, 87 N. W. 1069, 88 N. W. 925, 56 L. R. A. 233, 88 Am. St. 
Rep. 986, the principle embodied in this position was presupposed. In 
each case there had been a forfeiture of the policy in suit by nonpay- 
ment of premium at the time stipulated, and in the French and Teeter 
Cases a conditional waiver thereof. In the French Case the insurer was 
the same as hère. On payment of the back premium it gave the insured 
a receipt stating that the condition upon which it was accepted was 
that he was then and for 12 months past had been in continuons good 
health and free from ail disease, infirmity, or weakness. This receipt 
was given January 30, 1891, and the insured died July 13, 1891. It 
was held that this condition meant no more than that if there had been 
such illness or impairment of health that the insured would not hâve 
been received, if he had been an original applicant for Insurance, the 
reinstatement was void, and as the jury had found that there had been 
no such illness or impairment of health that the plaintiff was entitled 
to recover. In the Teeter Case the insurer advised the insured that 
before it could give him crédit for the payment he would bave to ex- 
écute a health certificate, by which he certified that he was then in good 
health. This he did, and thereupon he was reinstated, and thereafter 
he continued to pay bis premiums until bis death some four years and 
eight months after the date of reinstatement, It was held that the 
plaintifï was entitled to recover notwithstanding the statement of said 
certificate was untrue, because of an incontestable clause in the poHcy, 
which, it was further held, began to run as to said statement from the 
date of reinstatement, and the limit of that clause had expired. In the 
McQuillan Case the insurer was the same as hère. It was held there 
that the plaintifï was entitled to recover on the ground that there had 
been no conditional waiver. There, the insured had assigned the pol- 
icy, and, after forfeiture, on receipt from the assignée of the back 
premium, the insurer sent the assignor a conditional receipt the same 
as hère, retaining the premium. It was held that it should hâve been 
sent to the assignée. In the following cases, to wit. Unsell v. Hart- 
ford Life & Annuity Insurance Co. (C. C.) 32 Fed. 443, Ronald v. 
Mutual R. F. L. Association, 132 N. Y. 378, 30 N. E. 739, Bottomly, 
V. Metropolitan Life Insurance Co., 170 Mass. 274, 49 N. E. 438, Ash 
V. Fidelity Mutual Life Association, 26 Tex. Civ. App. 501, 63 S. W. 
944, Pacific Mutual Life Insurance Co. v. Galbraith, 115 Tenn. 471, 
91 S. W. 204, 112 Am. St. Rep. 863, the principle so embodied was 
applied to the facts thereof. In the Unsell Case, the question was 
whether the insured had so often and under such circumstances re- 
ceived premiums, after they were due previous to the one in question 
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as to waive its nonpayment at œaturity. Amongst the receipts given 
for the previous premiums were certain of them which were condition- 
al on the insured being then alive and in good health. Judge Thayer, 
in charging the jury, said, speaking of such receipts : 

"A receipt of that kind, even though It be for dues pald after they were 
(!tip Can'd it purports to be for such dues), does not tend to show an nbsolute 
wnirer by the companj- of its right of forfelture, and thèse receipts were not 
admitted by the court on that theory. Receipts in tbis form only tend to show 
that the eompany would accept payments after due, and after a right of for- 
felture had acerued to it, in the event that the member was alive and in good 
health." 

The case was affirmed by the Suprême Court in 144 U. S. 439, 12 
Sup. Ct. 671, 36 L. Ed. 496. 

In the Ronald Case the insurer was the same as hère. On payment 
of the back premium it gave the insured a receipt containing the state- 
ment that it was accepted on condition that the insured was then in 
as good health as when received. This was not true as he then had 
fatty degeneration of the heart, and died the next day. It was held 
that the plaintifï could not recover. In the Bottomly Case the policy 
had lapsçd for nonpayment of the premium. The insurer made ap- 
plication for reinstatement in which certain déclarations and warrantées 
were made, and it was granted in accordance with and subject to said 
déclarations and warranties. It appearing that one of them was not 
true, it was held that plaintiff could not recover. In the Ash Case 
the policy was issued in 1891. In August 1894 or 1895 the premium 
was not paid when due, and the policy was forfeited. In a renewal 
contract the insured stated that he had not had any sickness or ail- 
ment or received any médical treatment since the date of his original 
application. He had had pains in his stomach for two or three years, 
and in 1894 had pneumonia. It was held that plaintifï was not entitled 
to recover. Judge Fly said : 

"After the forfelture of the policy for such nonpayment, It would again be 
subject to forfelture on account of false statements made by the insured to 
obtain a reinstatement." 

In the Galbraith Case, the policy was issued January 1, 1902, and the 
insured died February 14, 1904. On January 1, 1903, he failed to pay 
the second annual premium when due. Thereafter, he applied for re- 
instatement of the policy and. it was granted upon his furnishing a 
certificate containing a warranty of présent good health. The war- 
ranty was false in that he was then suffering with consumption com- 
plicated with Bright's disease. It was held that the plaintifï could not 
recover. It was so held, notwithstanding the policy contained a two 
years incontestable clause- — this, on the ground that on the reinstate- 
ment the two years began to run anew from the date thereof, and had 
not therefore expired at the time of death. Thèse authorities are suf- 
ficient if any were needed, to make good this position. 

A final position is that the àcceptance by the plaintiflE in error of the 
bimonthly premiums thereafter — i. e., in February, Aprîl, June, Au- 
gust, and October, 1905 — maturing did not amount to a waiver of the 
conditions of the red slip. In the French Case, supra, it is quite like- 
ly the policy was a bimonthly premium one. If so, three premiums 
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had matured and been paid after the conditional waiver. And in the 
Teeter Case, supra, the policy ran four years and eight months after 
the conditional waiver. In none of the other cases, supra, does it 
appear that any premiums matured and were paid after the reinstate- 
ment of the policy, subject to the conditions stated. Upon the rein- 
statement of the policy hère the plaintifï became liable thereunder the 
same as before, except that new conditions were imported into its lia- 
bility, to wit, those contained in the red slip, and to continue that lia- 
bility the insured was bound to pay, and the plaintifï in error was en- 
titled to receive, the bimonthly premiums as they thereafter matured. 
As the payment of those premiums did not amount to a waiver of the 
original conditions it did not so afïect the new conditions added at the 
reinstatement. It amounted no more to a waiver thereof than it would 
had not the old policy been reinstated, but a new one containing them 
had been issued in its stead. Besides, in each of the receipts given for 
the subséquent payments, it was stated that the receipt thereof was 
subject to the terms and conditions indorsed thereon and of said policy 
contract, "and to ail agreements and conditions relating thereto." Of 
course, if, after the reinstatement, the plaintifï in error had become 
aware of the breach of the condition upon which it was made, and 
thereafter it called for and accepted any of said subséquent payments, 
a difïerent question would arise. But we hâve no such case hère, as 
it does not appear that the breach thereof, if such there was, became 
known to the plaintifï in error until after the death of the insured. 

This brings us to the assignment of error now under considération. 
The portion of the charge covered by it contains two branches. In the 
first branch thereof, it is said that two things worked a forfeiture of 
the policy and in ter fer ed with plaintifï's right to recover. One was the 
failure to mail the draft until after January Ist; and the other was 
defendant's placing this draft as a crédit upon the insured's assessment 
and sending him the red slip. We find nothing in the évidence as to 
defendant's placing the assessment to the insured's crédit. Ail that ap- 
pears is that the draft was received by the défendant January 16, 1905, 
and on the next day it mailed the red slip to him. When the arnipunt 
of the draft was placed to his crédit does not appear. Undoubtedly, the 
failure to mail the draft until after January Ist worked a forfeiture of 
the policy, and eut ofï plaintifï's right to recover. But the placing of 
the draft to the insured's crédit and the mailing of the red slip to him 
had no such efïect. This had the efifect of waiving conditionally the 
forfeiture caused by the failure to mail the draft in time. In so far, 
however, as there was error hère, it was not prejudicial to the plaintifï 
in error. 

The other branch of this portion of the charge contained what we 
hâve said in efïect amounted to a peremptory instruction to find for 
plaintifï. It was that the acceptance by défendant of the subséquent 
payment of the bimonthly premium notwithstanding the mailing of the 
red slip estopped défendant f rom saying the policy had lapsed and was 
void. To a certain extent, the mailing of said red slip so estopped — 
using this word hère in a loose sensé — ^the défendant from so saying, 
i. e., except for breach of the conditions contained on the red slip. 
But, in view of the positions heretofore advanced, said subséquent pay- 
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ments did not estop défendant from so saying because of the breach 
of said conditions. The lower court seems to hâve thought that the 
case of Beatty v. Mutual R. F. L. Ass'n, 75 Fed. 65, 21 C. C. A. 337; 
same case, 93 Fed. 747, 35 C. C. A. 573— was an authority for this 
portion of the charge, and it is urgently insisted hère that it is in point. 
We do not think that it is. The insurer there was the same as hère. 
The policy contained a forfeiture clause for nonpayment of any pre- 
mium when due. Calls 15 to 43 had been paid- On March 27, 1889, 
call 43 was made, and it was due May 1, 1889. Payment thereof was 
tendered on May 3, and the insurer refused to accept it except on 
condition that the insured furnish the usual health certificate. This 
he did not do. The sole question in the case was whether or not the 
insurer had waived a forfeiture of the policy for the delay as to call 
43 by reason of previous course of dealing and of subsequently making 
call 44. The previous course of dealing relied on as working the estop- 
pel was that the insurer had previously accepted payment of calls 16, 
17, 30, 35, 36, and 43 after they were due. Conditional receiptS jvere 
given for payment of calls 16, 17, and 35, and regular receipts for pay- 
ment of calls 20, 36, and 43. It was held that it was a question for the 
jury as to whether the insurer had waived the forfeiture. There was 
no question in the case as to whether, if the insured had îurnished the 
health certificate required for acceptance of call 43 after it was due, and 
the insurer had given a conditional receipt therefor, the insurer could 
not hâve defeated an action thereon for breach of such condition, even 
though subséquent thereto and up to the time of the insured's death 
it had made and received payment of calls for premiums as they ma- 
tured, which is the question we hâve hère. The question there was 
whether there had been a forfeiture of the policy by nonpayment of the 
premium when due. The question hère is whether the insurer can 
rely on a breach of the condition on which it accepted payment of an 
overdue premium, thereby waiving the forfeiture caused by its non- 
payment in time, as a défense to an action on the policy. In other 
words, by the acceptance of the premium after it was due, the insurer 
obtained a waiver of the forfeiture by reason of its nonpayment when 
due, and the question is whether the plaintiff can avail himself of this 
waiver without regard to the terms on which he obtained it, simply 
because défendant accepted payment of subsequently maturing premi- 
ums, when it had no choice as tO'their acceptance, and in the receipts 
given therefor, it was expressly provided that they were still in force. 
We think not, and that, therefore, this portion of the charge was er- 
roneous. 

It is to be noted that it is provided in the red slip that in case of 
breach of the first condition the sum paid should be subject to the order 
of the insured. There is nothtng in the fact that by virtue of this pro- 
vision the plaintifï may hâve been entitled to a return of ail premiums 
then and thereaftèr paid on the policy if his right to recover thereon 
was defeated by such breach, and that same may not hâve been return- 
ed to him to affect the correctness of said portion of the charge. Goor- 
berg V. Western Assurance Go;, 150 Gai. 510, 89 Pac. 130, 10 L.. R. A. 
(N. S.) 876. 
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Another portion of the charge duly exceptéd to, and assigned as 
error, embraces the same error as that first considered. Omitting a 
preliminary abstract statement it is in thèse words : 

"If, therefore, you flnd from the évidence that, subséquent to the caU 137, 
assessments were imposed on plaintiff's intestate on account of the policy sued 
on in this action, and notice of such assessments were sent to plaintiff's in- 
testate, that would be treating the policy as in full force by the company at the 
àate of sending assessments, and you will find that there was no forf eiture of 
the policy on account of the nonpayment of mortuary call No. 137, and the 
plaintifC would be eniitled to recover, if thereafter and within the tlme allow- 
ed by the policy plamtiff's Intestate pald the défendant, or its authorlzed 
agent, the amount of such subséquent assessments or calls." 

Hère, again, the jury are told that the making and payment of the 
subséquent calls entitled plaintiff to recover irrespective of the ques- 
tion whether there had been a forfaiture of the policy by nonpay- 
ment of call 137 when due; a conditional reinstatement thereof when 
said call was paid and accepted, and a breach of that condition, which 
was relied on as a défense to the action, and as tô "which there was évi- 
dence tending to support it. If said policy had been reinstated, even 
though conditionally, the insurer had a right to pay, and the insured 
was bôund to accept payment of the subsequently maturing calls. 
The making and payment of such calls could not, therefore, amount 
to a waiver of such condition, particularly when it was expressly rec- 
ognized in each receipt given for such subséquent payment as still 
in force. 

We do not find it necessary to consider in détail the other portions 
of the charge assigned as error, except that portion relating to the 
penalty, which will be referred to further on, nor to any of the re- 
quests which were refused. It will prolong this opinion too much to 
do so. It is sufficient to say that we do not see that the court erred 
in any of its rulings involved therein. 

The two requests asked by défendant covering its position as to 
nonliability for breach of the condition as to the insured's health and 
• médical attention were not proper, because therein the jury were told 
absolutely that plaintiff could not recover if there had been a condi- 
tional waiver, and the condition had been breached. This was not 
the law. Though this may hâve been so, yet, if the draft was mailed 
in time, plaintiff was entitled to recover. As we view it, the law of 
the case on its merits was that, if the draft had been mailed in time, 
the plaintiff was entitled to recover, irrespective of any other question. 
Again, though it had not been mailed in time, yet if there was an 
absolute and not a conditional waiver of the forf eiture caused by the 
failure to mail the draft in time, then plaintiff was entitled to recover. 
And, further, if there was a conditional waiver the plaintiff still was 
entitled to recover unless there was a breach of thé condition. If 
there was a conditional waiver of such forfeiture, the making and 
payment of the subséquent calls hâve no bearing on the case unless 
any of them were made or paid after knowledge of a breach of the 
condition came home to the défendant, of which there is no évidence 
in tlie record. 
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The final assignment of error is the instruction in relation to the 
penalty. No question is made as to its conforming to the statute ex- 
cept in one particular. The statute is in thèse words: 

"That the several Insuyançe coinpanJes of the state and forelgn Insurance 
çompànles and other corporations, firms or persons doing an Insurance busi- 
ness' in this statê, in ail Cases Where a loss occurs and they refuse to pay the 
same withln 60 days aftet a demand shall hâve been made by the holder of 
sàidjpollcy on which saîdloss occurred, shall be llable to pay the holder of 
ëaid policy In addition to the loss and interest thereon, a sum not exceeding 
25 per cent, on the liablUty for said loss; provlded, that It shall be made to 
applear to the court and jury, trying the case, that the refusai to pay sald 
loss was hot in good faith ànd that such failure to pay Infllcted addltlonal 
expense." 

The liability to pay the penalty dépends on a refusai to pay after 
a demand. ' The instruction complained of did not put the question of 
demand to the jury. They were told that if defendant's refusai to pay 
was not in good faith, arid caused additional expense to plaintifif, they 
might allow the penalty. A refusai may be said to imply a demand. 
But the matter should hâve been directly put. Back of this, however, 
there was no évidence of a demand before suit was brought. That 
a formai demand is essential in order to render the insurer liable to 
the penalty, notwithstanding its apparent futility, and the bringing 
of the suit itself is not such a demand, was held under a similar stat- 
ute in the case of : Northwestern Life Assur. Co. v. Sturdivant, 34 
Tex. Civ. App. 331, 59 S- W. 61. This construction of said statute 
was adopted by the Suprême Court in the case of lowa Life Ins. 
Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. 136, 47 L. Ed. 304. Other 
grounds are urged why the instruction should not hâve been given. It 
is claimed that it would be unconstitutional to apply the statute to the 
policy in suit. That policy was issued long before, the enactment of 
the statute. To so apply the statute, it is claimed, would be répugnant 
to section 10, art. 1, of the United States Constitution, prohibiting a 
State from passing any law impairing, the obligation of contracts. It 
is claimed, on the other J^and, that the matter is afïected by the con- 
sidération that after the enactment of the statute^— that is, from April , 
18, 1901, until November 15, 1901 — ^the défendant, continued to do 
business in the state. Again, it is urged that the statute has no ap- 
plication . to insurance companies on the assessrnent plan, and it was 
made to appear on the trial of the case that défendant did business 
on such plan. And, still further, it is urged that there was no évi- 
dence of want of good faith on defendant's part. 

We do not find it necessary to pass on thèse other grounds. It is 
sufficient to say that the lack.of évidence that a formai demand had 
been made requires that it be held that this assignment is Well taken. 

The judgment is reversed, and cause remanded for proceedingp 
cpnsistent herewith. 
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VAN SOHAICK v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 11, 1908.) 

No. 61. 

1. Ceiminal Law— Weit ot Eeboe— Findings— Review. 

In a prosecution of the master of a ressel for criminal négligence and 
Inattention to duty, It Is not the duty of the Circuit Court of Appeals on 
a wrlt of error to examine and décide questions of fact on which the 
évidence is conflloting, but the verdict on such questions wlU be sustalned 
If there is any substantlal évidence in support thereof. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 15, Criminal Law, §§ 
3074-3083.] 

2. Shippino — Cabbiaqe oï Passengees — Négligence of Masteb — Oitenses— 

Statutes. 

Rev. St. I 5344 (TJ. S. Comp. St. 1901, p. 3629), provides that every cap- 
taln on any steamboat or vessel, by whose mlsconduct, négligence, or In- 
attention to his duties on such vessel the life of any person is destroyed, 
etc., shall be gullty of manslaughter. Held, that Intent or malice vras 
not an élément of such offense, and proof that accused was the captaln 
of the vessel ; that he was gullty of mlsconduct, négligence, or inattention 
to his duties thereon ; and that by reason thereof buman llfe was destroy- 
ed — ^was sufflcient to sustaln a conviction. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shlpplng, § 563.] 

3. Same— Défenses— Inspection. 

In a prosecution of the captaln of a vessel for manslaughter, due to his 
négligence, mlsconduct, and inattention to duty In the performance of 
certain duties Imposed on him by law, It was no défense that the govern- 
ment Inspectors had falled in their duty to properly Inspect the vessel and 
Its safety appliances, and had wrongfully Issued a certlflcate of Inspec- 
tion. 

4. Same— DuTT op Masteb. 

Rev. St. 5 4471 (U. S. Oomp. St. 1901, p. 3049), provides for the main- 
tenance of a steam lire pump and two hand pumps with pipes, one on 
each side of the vessel, to convey water to the upper decks to which suit- 
able hose shall be attached and kept in good order at ail times and ready 
for immédiate use. United States Inspectors' rule 5, î 15, provides for a 
lire drill at least once a week, and section 4482 (U. S. Comp. St. 1901, p. 
3054) requires good life-preservers in sufflcient numbers, kept in acces- 
sible places for immédiate use. Held, that It Is the statutory duty of the 
captain to maintaln an efficient flre drill, to see that the proper apparatus 
for extinguishing fire Is provlded and malntained In proper order, and to 
exercise ordinary care to see that the life-preservers are In flt condition 
for use. 

5. Same— Btjbninq op Vessei.— Inévitable Accident— Négligence. 

Where an excursion steamlwat was burned while plylng quiet inland 
waters on a pleasant day with no vis major or unusual disturbance of the 
éléments, and within half an hour after the fire broke out, 90 per cent, 
of the passengers had been drowned or burned to death, such catastrophe 
was not the resuit of Inévitable accident, but was Itself évidence of nég- 
ligence and Inattention to duty on the part of the master and crew. 

6. Same— Station Bills— Ntjmbeeing Ceew. 

Where a station bill posted on a vessel assigning the crew to quarters 
in case of flre referred to the crew by number instead of names, but the 
members of the crew were not numbered, the posting of the bill did not 
constltute a compllance with the law requlrlng the posting of a station 
blU assigning the crew to quarters In case of flre. 

7. Same— Fiée Dbills— Failube to Hold— Excuse. 

Where an excursion steamer in New York Harbor had been inspected 
eariy In May, 1904, and was ready for navigation about May 15th, she 
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harlng been out but nlne tliiies prlor to June 15th, when she was lost 
by flre, It was no excuse for the captain's f allure to malntaln flre drllls 
as required by Inspectors' rule 5, § 15, that he had had no time or oppor- 
tunity tberefor, or that bis crew was composed of ra* materlal, and 
was constanîly changing. 

8. Same— Fiée Appliances— Life-Pbesebvees. 

In a prosecutlon of the captain of a vessel for misconduct and Inatten- 
tion to duty, resulting In loss of llfe from a flre started In the forward 
hold of the vessel, évidence held to justify a flnding that the captain was 
négligent In falllng to provide, préserve, and inspect necessary fire ap- 
pliances and life-preservers. 

In Error to the Circuit Court of thè United States for the Southern 
District of New York. 

On writ of error to the Circuit Court for the Southern District of 
New York to review a judgment entered upon the verdict of a jury 
finding the défendant guilty ùnder the third count of the indictment 
which charges him with misconduct, négligence and inattention to duty 
under section 5344 of the U. S. Revised Statutes (UJ S. Comp. St. 
1901, p. 3639), while acting as master of the steamer General Slocum. 
The opinion of the Circuit Court overruling demurrerto indictment 
is reported in 134 Fed. 693. 

Dittenhoef er, Gcrber & James (A. J. Dittenhoefer and Dudley F. 
Ebe,lps, Jr., of counsel), for plaintifï in error. 

Henry L. Stimson, U. S. Atty. (Henry L,. Stimson, Goldthwaite H. 
Dorr, and Félix Frankfurter, of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The statute under which the indictment was 
drawn, in so far as it is necessary to consider it hère, provides that 
every captain on any steamboat by whose misconduct, négligence or 
inattention to his duties on such vessel, the life of any person is de- 
stroyed, shall be deemed guilty of manslaughter. The défendant was 
convicted under the third count of the indictment which charges that 
from May 6, 1904, to and including June 15, 1904, he was master of 
steamboat Genei^al Slocum, a vessel authorized to navigate the bay and 
harbor of New York, rivers tributary thereto. Long Island Sound, etc. 
That as sùch master it was his duty to cause a station bill for his own 
and the engineers' department to be prepared, in which every person 
employed on said vessel should be assigned a post of duty in case of 
fire. That thèse station bills were required to be posted in the most 
conspicuous places on said vessel for the observation of the crew. 
That it was the duty of the défendant, at least once a week, to exercise 
the crew in the discipline and in unlashing and swinging out the life- 
boats and in the use of the fire pumps and ail other apparatus for the 
safety of life, in case of fire or other emergency and to see that ail 
the equipments required by law were in complète working order and 
ready for immédiate use. The third count further allèges that it was 
defendant's duty to see that the said vessel was provided with a double- 
acting steam pump or other équivalent apparatus for throwing water, 
equipped with at- least two pipes, one on each side of said vessel for 
carrying water to the upper decks and that it should be kept in work- 
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ing order and ready for immédiate use. That it wa's the defendant's 
duty to see that to thèse pipes, both between decks and on the upper 
deck, was attached by means of stopcocks or valves, good and suitable 
hose of sufficient strength to stand a pressure of not less than 100 
pounds to the square inch, long enough to reaçh to ail parts of the 
vessel and ready for immédiate use. That it was also the duty of the 
défendant to see that two hand pumps, with suitable hose, ready for 
immédiate use, were provided for the purpose of extinguishing fire on 
the said vessel. That it was also his duty to see that the life-preservers 
on the vessçl were of the régulation buoyancy and equipment and were 
in good order and ready for immédiate use. The indictment charges 
that the défendant wholly neglected to perform any of the duties or 
discharge any of the obligations required by law, as enumerated above. 
That he failed to prépare and post station bills, assign the crew to 
positions, or exercise them in their respective duties. That the hose 
provided for the pumps was weak, unfit, unserviceable and unable to 
withstand the strain required by law, no hose of any kind being pro- 
vided ior the hurricane and promenade decks or for use on the hand 
pumps. That the life-preservers were unsafe and unserviceable, being 
decayed, without the necessary buoyancy and fastening straps and use- 
less for saving human life. The indictment further charges that on 
June 15, 1904, the General Slocum with not less than 1,200 passengers 
was navigating the East river when she was destroyed by fire and a 
large number of passengers, not less than 900, were drowned or burned 
to death. That by reason of the négligence and misconduct of the 
défendant there was an entire lack of discipline on said vessel aftei 
she caught fire, causing pânic and confusion on board and, there being 
no adéquate means for extinguishing the fiâmes, no attempt to do so 
was made. That lifeboats were not launched or made ready for 
launehing, that the life-preservers were useless and those who attempt- 
ed to use them sank instantly and were drowned while others who re- 
mained on board sank into the fiâmes and instantly died. In brief the 
indictment charges that the misconduct of the défendant, while master 
of the General Slocum, in failing to drill and discipline his crew and 
in failing to provide suitable life-preservers, hose and apparatus for 
fighting fire, caused the death of a large number of persons. 

The General Slocum was built in 1891 and was a wooden, side- 
wheel, excursion steamboat, her length, over ail, was about 250 feet, 
she had two stacks and three decks and was licensed to carry 2,500 pas- 
sengers. The défendant had been her master since she was built. On 
the morning of June 15, 1904, between half-past 9 and a quarter of 10 
the Slocum left her dock at the foot of Eighth street with a Sunday 
School excursion of between 1,000 and 1,100 persons, composedofmen, 
women and a large number of children, the women predominating. 
She proceeded up the river by the North Channel. The point when 
the fire was first discovered is in dispute. This was a question of fact 
for the jury. It is argued hère, as are many similar questions, as if 
it were the duty of this court to examine and décide it and base the 
final décision upon the conclusion reached. There is unquestionably a 
marked conflict in the testimony as to the point on the river where the 
fire was first discovered. The défendant contends that it was off the 
1.59 F.— 54 
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spindle at the sunken tneadows, the government that it wàs below the 
meadows and when the boat wâs opposite Ninetieth street in-the"Vicm- 
ity of the Astoria Ferry. The jury may well hâve been cofavinced be- 
yond a reasonable doubt that it occurred at the latter point. Gertainly 
we cannot say that there wàs no évidence to support such a finding. 
Crunipton v. U. S., 138 U. S. 361, 11 Sup. Ct. 355, 34 L. Ed. 958. 

As will be seen later, irrespective of the place where the fire was 
discoVered, there was time to hâve extinguished or checked the fiâmes 
had not every effort in that direction been frustrated by lack of discip- 
line or failure of équipaient. The fire originated in the forward hold 
which was directly aft of the quarters of the crew and forwâ,rd of the 
hold containing tlie boilers. It was about under the center of the pilot 
house and was reached by a companion way on the starboàrd sida of 
thè vessel, the entrance being by a large door. The stairs ran athwart 
ships, This hold was used as a storeroom and for filling lamps, it con- 
tained oil barrels fiUed and partially filled, old rope, paint pots, straw, 
life-preservers and old junk generally. Upon discovering the fire the 
défendant ordered the boat full speed ahead, directing his course for 
the shelving beach at North Brother Island. Assuming that this or- 
der was given in the vicinity of Ninetieth street it would require from 
eight to twelve minutes to make the distance, about two miles, to North 
Brother Island where she was beached. The bow of the vessel after 
beaching was directly on shore So that one could jump from there onto 
dry land but from the paddle boxes aft there was a depth of water of 
from 10 to 15 feet. In order to avoid the fiâmes the passengers were 
crowded together in the rear portion of the vessel. The fiâmes spread 
with great rapidity soon after beaching, the decks fell in, many were 
drowned, some were burned, and in ail over 1,000 persons lost their 
lives. The testimony indicates that the ofîîcers and crew were ail 
saved and the truth of this statement was not challenged at the argu- 
ment by the counsel for the défendant. 

The offense of which the défendant has been convicted is statutory 
in character. Under the statute it was necessary for the United States 
to prove three propositions : First, that the défendant was captain of 
the Slocum. Second : that he was guilty of misconduct, négligence or 
inattention to his duties on the Slocum. Third: that by reason of 
such misconduct, négligence or inattention human life was destroyed. 
Intent is not an élément of the offense, malice need not be proved and 
it is unnecessary to show that the acts or omissions which caused the 
loss of life were willful or intentional. U. S. v. Keller (C. C.) 19 Fed. 
633; U. S. V. Holmes (C. C.) 104 Fed. 884. 

The fact that a certificate signed by United States inspectors was 
filed certifying that the Slocum had been duly inspected and was per- 
mitted to navigate for one year from May 6, 1904, has little relevancy 
to the présent issue. The law imposed certain duties upon the de- 
fendant, it also imposed duties upon the inspectors, but the fact that the 
inspectors failed in their duty is no reason why the défendant should 
be exculpated if he failed in his. The law placed upon him personally 
the obligation of seeing that this vessel had sufficient protection against 
fire, he could not delegate that duty, he had no right to rely solely upon 
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the statements of the inspectors, his duty was not discharged until he 
personally had seen to it that the required protection was furnished. 

Section 4471 of the U. S. Revised Statutes (U. S. Comp. St. 1901, 
p. 3049) provides for a steam fire pump and two hand pumps with 
pipes, one on each side of the vessel, to convey water to the upper decics 
to which hdse suitable in strength and length shall be attached, the hose 
and apparatus to be kept in good order at ail times, and ready for im- 
médiate use. 

Section 4406 of the U. S. Revised Statutes (U. S. Comp. St. 1901, 
p. 3017) prpvides that the Board of Inspectors shall establish necessary 
rules for carrying out the provisions of title 53 which shall hâve the 
force of law. 

Rule 5, § 15, of thèse rules provides for a fire drill at least once a 
week, when the master shall "call ail hands to quarters and exercise 
them in the discipline and in the unlashing and swinging out of the 
lifeboats, weather permitting, and in the use of the fire pumps and ail 
other apparatus for the safety of life on board such vessel, and to 
see that ail the equipments required by law are in complète working 
order, for immédiate use." 

Section 4483 of the U. S. Revised Statutes (U. S. Comp. St 1901, 
p. 3054) provides for good life-preservers made of suitable material 
sufficient in number to accommodate ail persons on the vessel, kept in 
accessible places and ready for immédiate use. 

Section 18 of Inspectors' rule 3 provides at length as to the charac- 
ter, construction and location of the life-preservers required to be car- 
ried by law. We hâve not quoted thèse provisions of lâw in extenso 
for thereason that the sections of the Revised Statutes and the in- 
spectors' rules applicable to this controversy are quoted in full in the 
opinion of Judge Thomas overruling the demurrer. United States v. 
yan, Schaick (C. C.) 134 Fed. 592. 

Speaking generally, we think that the law required the défendant to 
maintain an efficient fire drill, to see that the proper apparatus for 
extinguishing fire was provided and maintained in efficient order and 
ready for immédiate use and to exercise at least ordinary care in see- 
ing that the life-preservers were in a fit condition for use. The jury 
found him guilty upon ail three propositions and the question hère is, 
was their verdict so plainly against the weight of évidence as to justify 
this court in setting it aside? 

On a pleasant morning in June, on quiet inland waters with no vis 
major or unusual disturbance of the éléments a fire breaks out upon an 
excursion steamboat an4 in half an hour afterwards 90 per cent, of the 
people on board hâve been drowned or burned to death. That such an 
appalling calamity could not hâve occurred without fault somewhere 
is manifest. Human skill and care could hâve prevented or mitigated 
the disaster. In other words it was not an inévitable accident. The 
défendant was in suprême command of the Slocum and was given al- 
most unlïmited authority from the owners to purchase the necessary 
equipment for safeguarding her against fire. Anything which he ac- 
tually needed he received. In large matters he consulted with the so- 
called commodore of the Une, but in ordinary matters, like the securing 
of additional life-preservers and hose, his réquisition was honored by 
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the owners. He lîved on the Slocum the year arouiid and had been 
her master from the time she went into commission in July,'1891, a 
period of 13 years. During ail that time he went over the vessel and 
knew her from stem to stem. He often vîsited the forward hold and 
was there quite frequently in May and June, precçding the lire. He 
knew, or should hâve known, of the oil, paint, junk; straw and other 
inflammable material there which might be ignited by the carelessness 
of passengers or crew or by a spark blown from a passihg steamer 
through the open port holes. Counsel unités in describing the S'iocum 
as "a tinder box." Thèse facts are meiitioned for the purpose of show- 
ing the high degree of care necessary to guard from danger the hun- 
dreds of helpless women and children who were constantly being car- 
ried by her. One who has charge of an ancient wooden building must 
be held to a higher degree of vigilance in guarding âgainst fire than if 
the building were built of steel, concrète and stone. So the master of 
a wooden vessel filled with combustible materials and thronged with 
hundreds of irresponsible human beings is requîrèd'to exercise a great- 
er degree of watchfulness than is the commander of 4 steel vessel car- 
rying the ordinary load of comparatively experienced and intelligent 
passengers. , . , 

The action of the défendant in beaching the vessel at North Brother 
Island is not in question hère, âssunîing thîs maneuver to hâve been 
wise and proper. We are unable with thîs exception tO discover a 
single act of the master or crew which prevented the' spread of the 
flames or mitigated materially the conséquences ôf the conflagration. 
In thèse particulars the jury may well hâve been convinced that there 
was an entire lack of discipline on the part of the crew and an insuffi- 
ciency and inadequacy Of apparatus for fighting the fire. The station 
bills were posted, indeed they had been on the vessel since 1893, but 
did not give information by which ail the members of the crew could 
learn the places assigned to them in case of disaster. . They were as- 
signed not by name but by number and, of course, the bill was mean- 
ingless unless the crew were numbered and knew what their numbers 
were, respectively. The station bill might, for instance, assign No. 5 
to duty at the starboard standpipe on the promenade déck and No. 8 
to the port standpipe, but if no one in the crew had been given thèse 
numbers it is manifest that thèse positions would remain unoccupied 
when the moment of danger arrived. It is not pretended ' that any 
member of the crew had beën assigned a number for use in case of fire 
and, therefore, so far as being of assistance in emerg-ency is concérhed 
the station bill might as well hâve been a copy of the decalogue. In 
posting the station bills and omitting to assign numbers to the çirew, 
tha défendant utterly neglectedthe spirit of the la w. The master at'no 
time after Mày 6th called thé crew to 'gU^rters and drilled thefM as tô 
thé duties of firemen, never exerciséd' theiii in swinging out the ,life- 
boats or in using the purripis and testing the hose, except that:tft'è' deck 
hose was used at night for wàshing the dfeciks. It is )iardly pretended 
on the part of the défendant that any efficient drillstook place ihvthé 
season of 1904 but he séeks to avoid the conséquences'; ôf his néglèct 
by the contention tha:t the'ré was no time or opportunity: therefdr. He 
insists that even if the crèW had been instrùcted as the law directs it 
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would hâve availed nothing in averting the disaster. The Slocum had 
been inspected early in May and was ready for navigation about the 
15th day of May. She had been ont but nine times with excursions 
and the remaining time before the busy season began was peculiarly 
adapted for drilling the crew and molding it into shape. 

The proposition that défendant was not responsible for the conduct 
of his crew because it was composed of raw material and was con- 
stantly changing, cannot be maintained, to hold otherwise would be 
to sanction the proposition that the more ignorant the crew the less 
was the obligation to instruct them. The direct converse of the propo- 
sition is true, the greater their inexpérience the strongèr was the ob- 
hgation of the défendant to instruct them ; not only so, but he should 
not hâve attempted to navigate the Slocum at ail unless she was in such 
a condition, both as to equipment and crew, that he could navigate her 
safely. In proportion as the crew became listless and inefficient, the 
watchfulness of the commander should bave increased. If it be true, 
as the défendant testifies, that there were but seven effective men in the 
crew and that it requires six men to lower a lifeboat properly, it will 
be seen at a glance how utterly inadéquate were the means provided 
for meeting the emergency in case of fire. 

We cannot say that if the défendant had systematically instructed 
the crew in their duties, assigned each man to his post and required 
him to take it immediately on hearing the fire signal and had exer- 
cised them in stretching out the hose and getting a stream of water 
immediately on a given point, that it would not hâve arrested or stayed 
the progress of the fiâmes. Such a drill, conducted once a week, might 
hâve resulted in producing order where confusion reigned suprême, 
and might hâve discovered the defective hose which proved useless at 
the vital moment. Assuredly we cannot say, upon testimony which in- 
dicates that there was no systematic effort to comply with the provi- 
sion of the law as to drills, that the jury could not, properly, hâve 
found the défendant guilty in this regard. 

Regarding the hose and pipes, there was évidence tending to show 
that the port standpipe had been used for filling the boilers, was con- 
nected with the Croton pipes and had not thereafter been connected 
with the fire pump. The chief engineer testified that it would bave 
taken him over five minutes to divert the watçr. pressure from the 
standpipe. He says : 

"I didn't go to any valves connected with that pipe at the time of the fire 
and turn où any pressure. It nevér was used for that purpose and hadn't 
any connection with the actual pump. It had a connection down with the.feed 
Une, but went a roundabout way to do It. It went arotind, but we could hâve 
got water through it , if we had had plenty of time and no emergency." '■■ ■ 

This pipe, which might hâve aided in checking the fire, was, with 
the knowledge of the défendant, eliminated from the djire fighting 
equipment. Again, the jury would hâve been justified in finding that 
there was no fire hose attached to the standpipe oti the promenade and 
hurricane decks connected up and ready for immédiate use. 

The second engineer says : 
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"During the season of 1904, I never saw any flre hose connected wlth the 
standplpe on the hurrieane deck. No flre hose, or any other klnd of hose, was 
attached to any valve on the promenade deek." 

On the promenade deck there was hose coiled up but not connected 
with the standpipe. The jury might well hâve found that the hand 
pumps were useless for the reason that no hose was attached to them. 
As one of the witnesses testifies, "There was no hose on them; the 
pumps were ready for use." If thèse pumps had been fitted with the 
hose required by law and had beeh worked by men of intelligence and 
skill, who can say that it wouldhave made no impression upon the fire? 

The neglect which the jury may well hâve considered inexcusable 
has to do with the linen hose connected with the forward starboard 
standpipe on the main deck. If this had been available a stream cquld 
hâve been thrown immediately upon the fire. It is admitted on ail 
sides, "that the fire did not burri through the main deck and that the 
marks of the fire in the hold after it was over were quite superficial, 
the main deck was hardly more than scorched." That a fire so ephem- 
eral in character could hâve been smothered by a steady stream of wa- 
ter is not an unwarranted assumption. It was this hose, required by 
law to stand a pressure of 100 pounds to the square inch, which burst 
with a pressure of between 45 and 50 pounds. It is unnecessary to 
refer to ail the testimony tending to show the defendant's négligence 
regarding this hose, a few références to the record will suffice. The 
défendant testified that it was on the Slocum continuously since 1891 
and during the entire 13 years he never caused water to be put through 
it, or gave any instructions to test it, or saw water put through it. It 
was what is known as an "inside hose" intended to be hung in a dry 
place, but instead of this, while the boat was in commission it was hung 
where it was exposed to fog and dampness which causes such hose 
to weaken and deteriorate. We are unable to find even a plausible ex- 
cuse for this palpable neglect of duty. The answer appears to be one 
of confession and avoidance, namely, the disaster would hâve occurred 
even if ail the précautions required by law had been taken. It is said 
that the crew who were endeavoring to uncoil this hose were inter- 
fered with by excited passengers causing it to kink and burst. The 
answer is that there is nothing to show that the kinking produced the 
bursting, but even if it did, a well drilled crew, sufiicient in number 
and intelligence, would hâve known enough to stretch 100 feet of hose 
without kinking ov the interférence of passengers. The unexcused 
négligence of the défendant in leaving this hose without use or testing 
for 13 years in connection with the fact that it burst the moment the 
water was turned on, is, in our judgment, alone sufficient to sustain 
the verdict of the jury. 

On the subject of life-preservers the court charged the jury that 
they must assume that the life-preservers originally furnished were 
sufficient, that there was no prêteuse that the whole line had deteriorat- 
ed to any appréciable extent between May 15th and June 15th, that it 
was for the jury to say whether they were out of condition and, if so, 
whether it was due to any fault of the défendant who was required to 
exercise only reasonable care regarding them. The court further 
charged the jury, that if through defendant's négligence any persons 
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wearing life-preservers were forced by the fire into the water where 
they were drowned, then the jury must find that the life-preservers 
were so insufficient, through defendant's neglect, that they contributed 
nothing to the efforts of such persons to keep their heads above the 
surface of the water. This was certainly as fair a statement of the 
question as the défendant could ask. The life-preservers had been on 
the Slocum from 9 to 13 years and only the most superficial tests had 
been made during this period. That many of them were useless on 
the day of the fire cannot be disputed successfully. Many could not 
be put on as they went to pièces as soon as taken from the racks and 
others which were adjusted proved inadéquate, as persons wearing life- 
preservers were seen going down below the surface of the water and 
when brought up were found to be dead. The testimony is not so 
convincing as upon the other branches of the case, but was sufficient, 
we think, to warrant its submission to the jury. 

To pass upon ail the questions discussed would extend this opinion 
beyond ail rea.Sonable length. It is sufficient to say that we hâve ex- 
amined ail the exceptions argued and find no réversible error. The 
charge was clear and impartial and the verdict of the jury was fuUy 
justified by the proof. The excuses advanced on behalf of the de- 
fendant and 30 ably presénted by his counsel, if sustained by this 
court, will place a premium upon misconduct, négligence, and neglect 
of duty. Owners and masters of vessels, who daily hâve the lives 
of thousands of helpless human beings in their keeping, should be 
held to the strictest accountability and required to exercise the high- 
est degree of skill and care. In this way alone can human life be 
safeguarded and such appalling disasters, as that which befell the 
General Slocum, be effectually prevented. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Eighth Circuit. March 17, 1908.) 

No. 2,612. 

Mastee and Servant— Injtjby to Servant— Asstjmed Risk. 

Plalntiffs' intestate and another were employed by défendant as leads- 
men in operating a pile driver mounted on the end of a flat car, their duty 
being to fasten the end of a rope by means of a hook around the large 
end of a pile lylng beslde the railroad track and guide It into its place 
between the leads as the rope was drawn up over ■& puUey at their top by 
an engine, and to flx it in position to be drlven. On one occasion, when 
the hammer was ralsed alongslde of the pile, which had been drawn up, 
it sllpped the rope over the top, and the plie fell and struck and kllled 
plalntiffs' intestate, who was In front of it. The deceased was a young, 
intelligent, and active man, wlth ail of his facultles, who had worked 
with the pile driver in the same capaeity for several months, and knew 
of the danger that a pile mlght fall. The apparatus was the same and 
was used in the same manner as usual. Held, that such danger was one 
of the rlsks of the occupation which he assumed. 

[Ed. Note — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant, §§ 574-600. 

Assumption of risk incident to employment, see note to Ohesapeake & O. 
R. Cô. V. Hennï^sey, 38 C. C. A. 314.] 
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2. SaME— CONTEIBUTOEY NEGLIGENCE. 

DeceaSed hàd been warned of the danger that a plie might fall, and 
had been caudoned to keep wateh of It, and not to turn hls back to It, 
and places for the leadsmen to stand had been provided on the car at 
the sides of the leads, where there was no danger. A pile had actually 
fallen in, a similar manner a few days before. At the time he was killed 
deeeâsed was not in his proper place, but was walking on the track ahead 
of the car, wlth his back toward It. Held, that he was guilty of such 
contributory négligence as precluded a recovery for his death. 

[Ed. Note.— For cases In point, see Cent. DIg. vol. 34, Master and Serv- 
ant, §§ 706-709.] 

3. Same— Pleading. 

In an action against a mastèr to recover for the death of a servant, 
an allégation in the answer that, if the deceased received the injuries 
alleged, the same were sustained as a direct resuit of his own négligence 
and want of care, and not of the négligence of défendant, is a sufflcient 
pîeading of the défense of contributory négligence, after verdict and judg- 
meut, where its suJHciency was not attacked by demurrer or motion. 

[Ed. Note. — For cases In point, see Ctent Dlg. vol. 34, Master and Serv- 
ant, §• 859.] 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

ïbis was an action by the next of bin of Sanford C. Kirkpatrick, institut- 
ed In one of the courts of the state of Kansas to recover damages from the 
défendant railroad compnny for négligent acts committed in the state of 
Arkansas whlch resulted in his death. At the time in question Kirkpatrick 
was one of the; crew engagea in the work of driving piles in the construc- 
tion of a railroad bridge. The crew was uslng an apparatus coustruçted on 
a flat car, conslstlng of a small engine Ih the rear and two uprlght léads in 
front, betwee» whlch operated a hammer of about 3,000 pounds weight. This 
hammer was drawn up by a rope passlng over a pulley at the top of the 
leads and eontrolled by the engine. The work to be aecomplished was to pick 
up one by one piles or logs of about 22 feet In length and 18 Inches in diame- 
ter at the big end, deposited before that time along the railroad rlght of way, 
draw them up Into a vertical position, make them fast between the leads, move 
the apparatus forward over the railroad track about 100 feet, and there drive 
them in the construction of a bridge. The opération of drawing the pile up 
from the side of the track into position in front of the leads was for one of 
the crew to draw the slaclc rope operating over a pulley at the top of the 
leads down to the ground beside the track, fasten it about the end of the pile, 
and then by a reverse action of the engine haul it up to the required position. 
This was done by two men called "leadsmen." Their post of duty was at the 
foot of the leads, and their partlcular service was to guide the piles, when 
raised by tho block and tackle, Into positloti between the leads by the use of 
cantiug hooks or other convenient tools, and there to make them fast, ready 
for the drop of the hammer which was ultimately to drivo them Into position 
at the bridge. The crew worked under the gênerai direction of a foreman 
by the name of Seivert. Kirkpatrick and one Van Zant were the two leads- 
men. 

The pétition speclfleddefendant's négligence to consist (1) in employing 
the rope with a hook at its end, instéad of a chaln and a hook at the end of 
the rope, to make the bitch aboùt thé end of a pile ; (2) In eausing the ham- 
mer to be raised to the top of the leads and the apparatus to be moved whlle 
a pile was hanglng by the rope in front of the leads, thereby permitting the 
hammer, while rising, to rub against the rope encircling the pile and strlpping 
It off over the end of the pile, so as to leave it without support and permit 
it to fall ; (3) in not notching the pile where the rope encircled it, so as to 
permit the rope to sink into the body of the pile, and thereby prevent the 
hammer rubbing against it as It arose; (4) In not roUing or canting the 
pile to one side while the hammer was being raised, thereby preventlng It 
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f rom striking the rope as It passed up ; (5) In not raising the hammer to the 
top of the leads before placing the pile between the leads, thereby to prevent 
collision between the encircUng rope and the hammer as it was raised. As a 
resuit of thèse acts of négligence plaintiffs charge that a pile fell and killed 
Klrkpatrick whlle he was on the track in front of the advancing pile driver. 
The défendant denied the négligence charged, and pleaded assumption of risk 
and contributory négligence by the décèdent. The case was tried to a Jury, 
resulted in a verdict in favor of the défendant by direction of the court at 
the close of plaintiffs' case, and Is now hère on writ of error for review of the 
proceedings below. 

W. P. Campbell (Kos Harris, Verne Harris, A. M. Sturdevant, and 
Lafe Sturdevant, on the brief), for plaintiffs in eriror. 

H. C. Sluss and W. J. Orr (L. F. Parker and W. F. Evans, on the 
briéf), for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge (after stating the case as above). An act 
in force in Arkansas, where the casualty in question occurred, sub- 
jected the company to liability for the négligent acts of anv of its 
employés resulting in in jury or death to another employé. ïhereby 
the fellovv servant doctrine, which might otherwise hâve been appli- 
cable to some phases of this case, is rendered inapplicable. Sand. & 
H. Dig. § 6248. For the purposes of this case, therefore, the acts of 
the foreman, if négligent, are imputable to the défendant itself. He 
was a vice principal. 

In view of the proof it is doubtful if any négligence can be imputed 
to the défendant in either of the particulars specified in the pétition. 
The évidence tends to show that the device employed was the one gen- 
erally employed by others engaged in the same business, the method 
of operating it was one generally practiced by others, and that there 
was nothing unusual or uncustomary in the hitch of the pile, the éléva- 
tion or opération of the hammer, or the movement of the apparatus; 
but, as the court is not unanimous in its opinion on this primary issue, 
we will not dwell upon it, but proceed to some other and décisive is- 
sues upon which we are in full accord. 

The décèdent, as alleged by plaintiffs and in substance proved by 
the évidence, was 27 years old, strong and able-bodied, skillful, indus- 
trious, and temperate, of a good degree of intelligence, and with un- 
impaired sensés of sight and hearing. He had worked for défendant 
in the performance of the same duties for 14 months before his death. 
The process of drawing up the pile, raising the hammer, and moving 
the machine fbrward was the same on the occasion in question as it 
had been durihg the 14 months of his past service. The heavy ham- 
mer had habitually been left at the bottom of the leads until the pile 
had been raised and action upon it had become necessary, in order to 
prevent an obvious overweighting of the top and probable upsetting 
of the machine. The rope and hook had been used interchangeably 
with the chain and hook for making the hitch, and during the last 
three weeks prior to the accident it had been used exclusively. The 
logs had never been notched for sinking the encircling rope or chain. 
The hammer had generally been drawn up after the piles had been 
elevated, and at a time when the rope or chain was liable to be stripped 
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off by its ascent. Décèdent had wbrked about this machine for a 
long time. He sharpened the end of the piles as they lay on the right 
of way for a while, but most of the time he was a leadsman. His post 
of duty and his duties brought him into immédiate yiew of and con- 
tact with the opération of the machine. His post was on a footboard 
provided especially for leadsmen at the bottom of the leads and in 
front of the machine. His duties and those of his fellow leadsman 
were to handle the piles, take the end of the rope or chain suspended 
laxly from the pulley at the top of the leads out to the pile beside the 
track, hitch it to the big end of the pile, watch and guard the latter 
from contact with obstacles on its way up, ultimately place it between 
the leads, put the toggles or supports in place, and make everything 
ready for final action. 

The proof given by plaintiffs' own witnesses unmistakably shows 
that décèdent was familiar with ail the détails of construction and 
opération of this machine. He usually made the hitch himself, and 
attended to raising 40 or 50 piles a day. He knew that the rope or 
chain might be stripped ofï the pile by the hammer as it was drawn 
up, and that the pile might fall as a conséquence thereof. Of this 
he had been freqùently warned, and within the last 10 or 15 days had 
witnessed an instance of the falling of such a pile from the leads. 
If the risks and dangers which caused his death were the usual and 
ordinary risks and dangers of the employment, he assumed them, pro- 
vided they were known to and appreciated by him. St. Louis Cordage 
Co. V. Miller, 126 Fed. 495, 511, 61 C. C. A. 477, and cases cited. 
If, on the other hand, they were not the usual and ordinary risks and 
dangers, but arose from négligent defects in appliances, or a négli- 
gent method of operating them required by the master, then he as- 
sumed ail risks and dangers arising from such defects and such op- 
ération, if they were known to him, or if they were plainly observable 
by him, Texas & Pacific Railway v. Archibald, 170 U. S. 665, 673, 
18 Sup. Ct. 777, 42 L. Ed. 1188; Choctaw, Oklahoma, etc., R. R. 
V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96; Texas 
& Pacific Ry. Co. v. Swearingen, 196 U. S. 51, 62, 25 Sup. Ct. 164, 
49 L. Ed. 382; Musser-Sauntry Éand, Logging & Mfg. Co. v. Brown, 
126 Fed. 141, 144, 61 C. C. A. 207; Chicago, Burlington & Quincy 
Railway Co. v. Griffin (C. C. A.) 157 Fed. 913; Chicago, Milwaukee 
& St. Paul Ry. Co. v. Donovan (C. C. A.) 160 Fed. 826, just decided 
by this court; Mexican Cent. Ry. Co. v. Murray, 102 Fed. 264, 272, 
42 C, C. A. 334; Volk v, Sturtevant Co., 104 Fed. 276, 277, 43 C. 
C. A. 527; Lindsay v. New York, N. H. & H. R. C6„ 112 Fed. 384, 
385, 50 C. C. A. 298. The décèdent was killed as a resuit of risks 
and dangers of one kind or the other just mentioned. : Of this, under 
the proof, there can be, and is, in our opinion, no doubt ; and under 
the rule just mentioned in one or the other of its aspects there can be 
no escape from the conclusion that décèdent, with ail his knowledge 
of the détails of the machinery and of their opération, voîuntarily as- 
sumed the risk and danger which caused his death. 

But it is contended that there is no proof that the décèdent knew 
or appreciated the danger incident to the opération of the machine 
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in question. In King v. Morgan, 109 Fed. 446, 448, 48 C. C. A. 507, 

we took occasion to say that : 

"An intelligent man, wlth full knowledge of the charaeter and quallty of the 
implement furnished bim for use, and of ail the facts and physical laws 
wliicli render Us use dangerous, after having voluntarily accepted empioymeut 
in a hazardous business involving the use of sucti implements, wiU not be 
heard to say he did not know it was dangerous." 

Tliis is a rational rule, and one which, when properly applied, pro- 
duces no unjust results. It has bèen recognized and applied in the 
following subséquent cases: Moon-Anchor Consol. Gold Mines v. 
Hopkins, 111 Fed. 398, 305, 49 C. C. A. 347; Johnson v. Southern 
Pac. Co., 117 Fed. 462, 54 C. C. A. 508; St. Louis Cordage Co. v. 
Miller, 126 Fed. 495, 513, 61 C. G. A. 477; Tower Lumber Co. v. 
Brandvold, 141 Fed. 919, 922, 73 C. C. A. 153. The décèdent was 
an intelligent man in the prime of life, with his sensés unimpaired, 
and it would be an unwarrantable and impossible inf erence tq indulge 
that he, with his extensive expérience and familiarity with the ma- 
chine in question and its opération, did not know or appreciate the 
danger involved in its use. 

We are also unanimously of opinion that the décèdent was guilty 
of such contributory négligence as precludes recovery in this case by 
his next of kin. The facts, which hâve already been sufficiently de- 
tailed, disclose that a pile was liable to drop at any time; that, one 
actually fell ten days or two weeks before the accident in question. 
The proof shows that one could fall only in front of the machine car- 
rying it. The foreman in charge of the work for the défendant Com- 
pany had shortly before the accident in question warned the décèdent 
and ail the men working with him to look out while raising piles, and 
not to turn their backs to it. On account of the danger thus warned 
against, a place of absolute safety had been provided for the leads- 
men while discharging their duty, and while the machine was being 
propelled to the bridge with its hanging and threatening load. On 
the occasion in question décèdent was not at his post of duty when 
the pile was drawn up in front of the leads. He appears to hâve been 
out in front of the machine on the track near the bridge. His part- 
ner, Van Zant, alone remained at his post on actual duty. He had 
given attention to drawing up the pile which caused the accident in 
question. Décèdent observed that the upper end of the rising pile 
came in contact with a projecting part of the machine, and stàrted 
back toward the machine, probably to aid his partner in releasing it; 
but the difficulty was soon over, and décèdent turned about and started 
to walk towards the bridge, with his back to the pile then dangling 
in front of the leads ; and did this without looking back or otherwise 
heeding the péril behind him, or the warning against so doing recent- 
ly given by the foreman. When about 20 feet in front of the machine 
the pile fell, hit, and instantly killed him. He not only paid no heed 
to the threatening péril and ignored the warning of his foreman, but 
left a place of safety, where his duty required him to be, and needless- 
ly and voluntarily exposed himself to the danger which directly and 
without the intervention of any other adéquate cause produced his 
death. Thèse facts, which are established beyond question, amount 
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ta çontributory négligence which is fatal to plaintiffs' recovery. Gil- 
bert V. Burlington, etc., Ry. Co., 128 Fed. 539, 63 C. C A. 27 ; Crooks- 
ton Lumber Co. v. Boutin, 149 Fed. 680, 79 C. C. A. 368. 

The défense of çontributory négligence is sought to be avoided be- 
cause it was not sufiiciently pleaded by défendant. The aflsvver al- 
lèges that: 

"If Sauford C. Kirkpatrick sustained tlie injuries alleged in tbe pétition, 
ttie same were sustained as a direct resuit of négligence and want of care of 
tlie said Kirkpatrick, and not as the resuit of ttie want of care on tùe part of 
the défendant." 

It is contended that thèse averments are not spécifie enough; that 
défendant should hâve specified the particular acts of négligence con- 
stituting the want of care on the part of the décèdent. Without ad- 
mitting that the answer was at ail insufficient, it is enough for our 
présent purpose to say that no objection was taken to it below, either 
by spécial demurrer or appropriate motion. After verdict, judgment, 
and appeal it is quite too late to make such formai objections. If the 
defects existed, they were cured. 

There was some évidence that Kirkpatrick and Van Zant, the two 
leadsmen, had adopted a practice by which one of them sometimés re- 
mained about the bridge after driving a pile, without returning to help 
pick up and bring forward the next one, and that this practice was 
known to and tolerated by the foreman. The évidence on this sub- 
ject is not cleâr; but, conceding to it ail that is claimed by plaintiffs' 
counsel, it plainly does not afïect the défense of assumption of risk. 
Neither, in our opinion, does it palliate or excuse the çontributory nég- 
ligence of the décèdent. If the foreman had known of the arrange- 
ment between the two leadsmen, which seems to amouiit to something 
like a labor-saving compact, and if he had assented to one of them 
occasionally remaining at the bridge for a trip, it does not appear 
how that fact would justify Kirkpatrick in getting near to the dang- 
ling pile and in heedlessly ignoring its threatening danger. No posi- 
tive direction of the foreman, if that were shown, to Kirkpatrick to 
do so, would bave justified the reckless action involved in doing it. 
Railroad Co. v. Jones, 95 U. S. 439, 34 h. Ed. 506; Tower Lumber 
Co. V. Brandvold, supra, and cases cited. Certainly, then, no passive 
toleration justified it. 

Certain expert witnesses were called by plaintiffs, and their opin- 
ions asked concèrning proper appliances to prevent the hammer from 
striking the rope or chain in its ascent. They were also asked as to 
the adyisability of notching the end of the piles before making the 
hitch around them, and as to the propriety and safety of raising the 
hammer while the pile was hanging in front of the leads, and other 
like questions. Thèse questions were excluded by the court upon the 
objection of defendant's counsel. The action of the court in so doing 
is assigned for error. We hâve for the purposes of this opinion as- 
sumed, without admitting it, that défendant was guilty of négligence 
in the particulars charged in the complaint, and bave disposed of the 
case on other grounds. If the rejected testimony had been admitted, 
it could not bave accomplished more than we hâve assumed to be true. 
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For that reason we find no occasion to consider the assignment of er- 
rer just mentioned. 

The verdict as ordered by the court was for the right party, and 
judgment rendered thereon must be afïïrmed. It is so ordered. 



LAFFOON et al. v. IVES et al. 
(Circuit Court of Appeals, Ninth Circuit. February 17, 1908.) 
No. 1,480. 

1. Bankeiiptct—Claims—Disallowance— Evidence— SxjmciENCT. 

Evidence held to sustaln an order disallowlng and expungtng clalm» 
of stockholders of a bankrupt corporation for money alleged to hâve been 
advanced and expended for the corporation. 

2. Same— Reheaeing. 

Where, after clalms of stockholders, of a bankrupt corporation for mon- 
ey alleged to hâve been advanced to and expended for the corporation had 
been disallowed and expunged, a rehearlng was granted upon the assurance 
of one of them, as attorney for the other, that the other, the principal 
dalmant, would be présent and submit to examlnation, and he did not ap- 
pear, though ample notice of the rehearlng was glven, and his absence was 
not satlsfactorily explalned, the former order rejecting and expunging 
the clalms was properly reaffirmed. 

Appeal from the District Court of the United States for the Western 
Division of the Western District of Washington. 

Upon Pétition for Revision under Bankr. Act July 1, 1898, c. 541, § 
34b, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]. 

Edward E. Cushman, for appellants and petitioners. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The appellants and petitioners complain 
of an order of the District Court rejecting and expunging certain 
claims fîled by them against the Greek Boys Mining Company, a cor- 
poration, bankrupt. The Greek Boys Mining Company was organized 
in the state of Washington in May, 1903, with a capital stock of 
$1,000,000, divided into 300,000 shares, of the par value of $5 each. 
The incorporators and trustées were W. J. Sutherland, M. L. CHfïord,^ 
R. F. Laffoon, H. B. Brokaw, and R. C. Callahan. W. J. Sutherland 
was elected président, M. L. Clifford vice président, and R. F. Laffoon 
secretary. Each of the trustées subscribed for 1 share of the capital 
stock of thC' corporation and paid for the same at par value. At a 
meeting of the trustées of the corporation held in June, 1903, Suther- 
land offered to sell to the company certain mining properties situated 
in the Berner's Bay mining district in Alaska for 199,995 shares of the 
capital stock of the corporation. The ofïer was accepted ; Sutherland, 
as a member of the board of trustées, not voting on the proposition. 
Charles H. Pearce, one of the appellees herein, was appointed résident 
agent at Juneau, Alaska, and subsequently superintendent of the com- 
pany's property in Alaska. The work of developing the property of 
the company was continued during the working seasons of each year 
luitil the year 1905, when Pearce, after a service of three years, left 
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the company's employment and brought suit iii the state of Washington 
against the company for salary as superintendent, and recovered a 
judgmerit in the sum of $3,633 and costs. The reeovery of this judg- 
ment resulted in the commencement of involuntary proceedings in 
bankruptcy against the said corporation on May 9, 1906, and an ad- 
judication of banlcruptcy on June 13, 1906. The case was referred to 
Warren A. Warden, a référée in bankruptcy, to take further proceed- 
ings therein as required by the acts of Congress relating to bankruptcy. 
Among the claims filed against the bankrupt corporation was one by 
R. F. Laffoon, claiming to be a creditor in the sum of $668.94, for 
money advanced and expended by him in behalf of the bankrupt cor- 
poration. Another clàim filed was by W. J. Sutherland, claiming to 
be a creditor in the sum of $10,000 for money expended, by him in be- 
half of the bankrupt corporation. Objections were made to thèse 
claims on the grounds, among other things, that the proofs were defec- 
tive, and that the subject-matter ef the claims was vague and defective 
to such an extelit that the trustée côuld not détermine whether they 
consisted of légal pr équitable claims against the estate; that the claim 
of Sutherland was based upon expenditures made in his own behalf, 
and not in behalf of the corporation ; that it did not appear that 
Sutherland was authorized to make expenditures in behalf of the cor- 
poration bankrupt, or incur any indebtedness in its behalf ; that Suther- 
land was président and Laffoon secretary, and both directors and trus- 
tées, of the corporation; that in accordance with the laws of Alaska 
the trustées of the corporation did, in February, 1905, file with the 
clerk of the United States District Court for Division No. 1 in Alaska 
an annual statement under oath as to its then existing condition; that 
said statement set forth that the said corporation had no debts or other 
obligations, except salaries unpaid, amounting to about $3,000; that 
by reason of such statement both claimants were estopped to assert the 
claim of indebtedness which they had attempted to prove in the pro- 
ceeding. 

At the first meeting of the creditors held by the référée on July 10, 
1906, and continued on July 17th and September 18th, testimony was. 
taken with respect to the claims against the bankrupt. It appears that 
W. J. Sutherland was notified by R. F., Laffoon, Sutherland's attorney 
in fact, of the meeting of July 17th and requestéd to be présent. He 
received this notice at Vancouver, Britiph Columbia, on July 16th, and 
on the same day wrote a letter to the référée in which he said : 

"I hâve not been served with any notice or order of any kind, and wlU not 
be able to appear In person in your court on said date, nor, in aU probability, 
at any future date ; but I write to assure you that I am ready to submit to 
any examination touching the matters in said bankruptcy proceedings in 
the clty of New ïorlj or in London. My address will be at 68 William street, 
New ïorlj, and at 39 I>onibard street, London, E. O., Bngland. Shonld you con- 
slder it neçessary to appoint a commission to take my testimony, and you 
notify me of the appointment, I wiïl présent myself for examination. Whéii 
I return to New York and Xondon I will look up such documents and papera 
that I niay hâve touching the affalrs of the Greek Boys Company, and I wlU 
deliver the same if required. Before that time I would. be unable to render 
you much assistance in the proceedings, as my papers are in one or the other 
of those places. Mr. Laffoon can ëxplain to you the reaspns why I cannot 
appear to you at thé présent time." 
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The objections to theclaims of Sutherland and Laffoon were sus- 
tained by the référée. The claims were accordingly disallowed, and 
ordered expunged from the trustee's records. Upon pétitions of 
Sutherland and Laffoon the rulings, décisions, and orders of the réf- 
érée respecting the claims were certified to the District Court for re- 
view. Upon a hearing before the court a mémorandum décision was 
made by the court that the rulings, décisions, and orders of the référée 
with respect to thèse claims should be affirmed, on the ground that the 
claims were for money advanced to the company or expended for its 
benefit, and there was no clear or satisfactory évidence that any money 
was expended; that with respect to the Sutherland claim, while he 
claimed to be a creditor of the company to the amount of $10,000, hîs 
individual conduct justified a strong inference that he was not a bona 
fide creditor. The court also referred to the fact that while the con- 
test for his claim was pending before the référée he took the pains to 
write a letter from Vancouver, British Columbia, saying that he had 
been notified of the time and place for investigating his claim; that 
he could not make the journey from Vancouver to Tacoma, but wôuld 
arrange to be in attendance for the purpose of giving information upon 
the subject at the city of New York or London, England. The court 
was of opinion that this treatment of the referee's notice indicated that, 
for reasons of his own, he was keeping beyond the reach of judicial 
process. The court was also of opinion that, assuming that ail or some 
part of the amount claimed was in fact expended, the bankrupt com- 
pany was under no obligation therefor, because the expenditures, if 
made, were for the purpose of perfecting the title to mining claims 
which Sutherland was obliged to convey to the company clear of liens 
in considération of stock that was issued or to be issued to him. 

Pétitions were thereupon filed for a rehearing and for leave to file 
amended claims, and that the same be referred to Warren A. Warden, 
a spécial master, to take testimony therein and report the same to the 
court, together with his findings thereon. An amended claim of W. J. 
Sutherland, with items in détail in the sum of $7,000, and an amended 
claim of R. F. Laffoon, also with items in détail in the sum of $668.74, 
were thereupon filed. The hearing of the claim coming up before the 
spécial master, the spécial master announced that there were no funds 
of the bankrupt in the hands of the trustée to meet any expenses or 
costs that might be incurred in the matter of taking testimony before 
him or for the services of the spécial master or the stenographer. The 
spécial master thereupon required that a deposit of $200 should be 
made to cover ail possible expenses. - Claimants ofïered to deposit $50^ 
and additional amounts from day to day. The référée inquired if Mr. 
Sutherland was présent and ready to submit himself for examination. 
The référée was informed that Mr. Sutherland was not within the ju- 
risdiction of the court ; but it was stated, and not denied, that at the 
time the motion for a rehearing was granted, the attorney for peti- 
tioners stated in open court that, if the pétition were granted and the 
rehearing allowed, he was authorized by Laffoon, the attorney for 
Sutherland, to say that Sutherland would be présent and submit him- 
self for examination. Thereupon the spécial master announced that 
he would refer the entire matter back to the District Court for, sucb 
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furthef détermination as the district judge might make. The référée 
accbrdingly reported the proceedings to the court and asked for in- 
structions. A hearing was had upon the report of the spécial master, 
and on March 26, 1907, it was ordered that the, former order of the 
court rejecting and expunging the claims of Lafifoon and Sutherland 
be affirmed, and the référée directed to expunge the claims f rom the 
list of creditors in the cause. 

We find no error in the proceedings. The opinion of the court upon 
the first hearing, affirming the order of the référée disallowing the 
clàiras of Sutherland and Lafïoon, and expunging them froni the rec- 
ord, was fully justified by the évidence. The reîiearing was granted, 
and the référence to the spécial master made, upon the assurance of 
Laffoon that his principal, Sutherland, would be présent and submit 
to examination. The référence was made on September 18, 1906. The 
spécial master gave notice of the rehearing February 15, 1907, and 
fixed the date of the rehearing for March 1, 1907, thus giving the peti- 
tioners abundant time to appear and présent their proofs. The re- 
hearing was called before the spécial master on March Ist ; but Suther- 
land was not présent, and no satisfactory explanation made of his ab- 
sence. There was hère évidence of a lack of good faith oh the part 
of the petitioners, and we think that under such circumstances the court 
was justified in directing that the former order of the court, rejecting 
and expunging the claims, should be reaffirmed. 



POWELti V. WISCONSIN CENT. RT. CO. 

(Circuit Court of Appeals, Elghtli Circuit. Mardi 11, 1908.) 

No. 2,656. 

1. Mastee and Servant— iNJtJBiEs to Servant— Eaileoads—Assumed Risk. 

Inte.state at the time he was kllled was foreuian In defendant's switcti- 
Ing yard, and was engaged in cutting eut and trausferring the cars to 
différent traclîs. While tlie train was nioving he walked along the side 
thereof, and, desiring to detach two of the cars, took hold of the lever 
of the safety appliance brake to uncoiiple them, but discovering that the 
brake was not in working order, stepped between the cars while in motion 
to disengage the pin, when the heel of one of his shoes caught in the 
frog of the rails, and he was run over and killed. He was well acauaint- 
ed w^ith the condition of the frog and traek, and acted in violation of a 
known rule forbidding coupling-by hand. ïhere was no emergeiicy re- 
qulrlng him to go between the cars, aud he could.have uncoupled the cara 
in safety either by signallng the engiueer to stop and theu passing to 
the other side and reaching the brake lever on the other car, or he could 
hâve waitéd until the cars had passed him and gone to the opposite side 
without passing between the cars, both of which were equipped wlth au- 
tomatic couplers. Eeïd, that intestate, lu undertaklng to uncouple the 
cars by hand wlth knowledge of the situation, was guilty of contrlbutory 
négligence. 

[Ed. Note.^For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 574-600. 

Assumption of rislc incident to employment, see note to Ctiesapealie & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 



POWELL V. mSCONSIN CENT, ET. CO. '865 

2. SAME— OONTEIBUTORT NeGLIGENOE. . ' 

Intestate was also grossly négligent precluding a recovery for Ma death. 
[Ed. Note. — For cases In point, see Cent Dig. vol. 34, Master and Serv- 
ant, §§ 701-709.] 

E. SaME— CUSTOM-'BVIDENCE. 

Where intestate was klUed whlle attempting to unconple certain cars 
by hand, évidence of a wltness of very Umited expérience, and only a 
short time in defendant's service, that he had knoven brakemen to go be- 
tween the cars to couple or nncpuple when safety brakes were ont of order. 
without any proof of knowledge or acqulescence on the part of the man- 
agers of the rallroad company of such conduct, was Inadmissible. 

In Error to the Circuit Court of the United States for the District of 
Minnesota. 

C. D. O'Brien, for plâintiflF in error. 
Walter D. Corrigan, for défendant in error. 

Before HOOK and ADAMS, Circuit Judges, and PHILIPS, Dis- 
trict Judge. , 1 . 

PHILIPS, District Judge. This is a writ of error to hâve reviewed 
the action of the Circuit Court in directing a verdict for the défendant. 
The plaintiff's intestate, John J. Powell, was in the employ of the de- 
fendant railroad company as foreman, superîntending the switching of 
cars of the company m its yards at Minneapolis, Minn. At the time 
of his in jury, he was engaged in directing the movement of a train 
of freight cars in the yards, for the purpose of cutting out and trans- 
ferring the cars to différent tracKs. This was being done by what is 
known as "kicking" the cars down through a switch where they were 
turned on to the dèsired track. While the train was moving, Powell. 
who was walking along the side thereof , desiring to detach two of the 
cars, took hold of the lever of the safety appliance brake, which works 
on the outside of the end of the car, to uncouple them. Discovering 
that the brake was not in working order, he stepped in between the 
cars while in motion to disengage the link pin, when the heel of the 
shoe of his left foot caught in a frog of the rails, and, before hecould 
disengage it, he was run over by the wheels of the car and killed. 

The responsibility of the défendant company for this accident is al- 
leged in the pétition to be its négligent failure to properly block the 
frog of the rails or to securely guard it, and without any warning or 
notice to the deceased "of either the existence or the dangerous char- 
acter of the same." To support the charge, the pétition pleads the fol- 
lowing statute of the state of Minnesota (section 2681, Gen. St. 1894), 
as follows: ., 

"Any person or persons, railroad companles, or corporations owning or 
operating any railroad or railroads in this state shall be and are hereby re- 
fiuired on or before the flrst day of June, 1887, to so adjust, fill. block and se- 
curely guard the frogs, swltches and guard rails on thelr railroads In ail yards, 
etc., so as to thoroughly protect and prevent the feet of employés and othei 
persons from being caught thereln." 

The switch in question was "the throat of the yard," over which 

practically ail the switching was done in distributing cars and making 

up trains. It was about three feet from the bridge over which "the 

drag" of the cars was being drawn backward and forward. Tlv't 

150 F.— 55 
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switch was what is known as a "Three-Throw Split Switch." The 
frogs Weré blocked with iron of the manufacture of the Ajax Manu- 
facturing Company of Chicago, which the évidence tended to show was 
an approved means for properly blocking such frog. The évidence on 
behalf of the défendant, which was not contradicted, tended to show 
that, becâuse of the neçesfeity'of operating the rails at the point of 
junction, it was impracticable to block them out further than was done 
at said switch. Be this as it may, the deceased, whd had worked as 
such forèman in the said'switchyards for nèarly two years, was pre- 
sumptively quite familiar with the frog and blocking in question. The 
évidence was that he thréw this switch almost daily two hundred times, 
with this frog almost beneath his eyes. So, when he stepped in between 
the cars on to the rail, he knew where the frog was, and how it was 
blocked. In addition to this, the act of going in between the cars to 
effect the uncoupling was entirely voluntary and unnecessary on his 
part, as there was no exigency demânding such method. In so doing, 
he acted in direct violation of the known rule of the master. The 
évidence was that the cars were equipped with the automatic safety 
appliance brakes, designed tp obviate the necessity and danger of the 
employé going between the cars to couple or uncouple them. 

When the deceased applied to take service in this company, there 
was given him, for which he receipted, the book of rules of the com- 
pany, one of which enjoined as follows : 

"Inasmuch as the coupling apparatus ÔT englnes cannot be uniform, In style, 
slze, or strength, and Is llable to be broken, and as for varions causes it Is 
dangerous to expose between the same, the hands, arms, or persons of those en- 
gaged In conpling, al! employés are enjoined before coupling cars or angines, 
to examine so as to know the kind and condition of the draw-heads, draw-bars, 
lengths and coupling apparatus, and are prohibited from placlng In the train 
any car with a defective coupling untll they bave flrst reported Its defeotive 
condition to the yard master or conductor. Sufflcient tlme is allowed and 
must be taken by employés in ajl cases to make the examlnation requlred. 
Cionpling by hand Is strlctly prohibited. • * • Ail persons entering Into 
or remàlning in the service of the cOmpany are warned that the business is 
hazardous, and that In accepting or retaining employment, they must assume 
the ordinary risks attending and ail risks of which, by the exercise of care 
and caution, they could learn." 

The force of the injunction that "coupling by hand is strictly pro- 
hibited" becomes manifest, in view of the fact that , the défendant 
company, to comply with the safety appliance act of Congress, had 
equipped its cars with a safety brake,, designed and intended to avoid 
the danger to employés going between the cars to effect coupling and 
uncoupling by hand while the cars are in motion. The deceased knew 
of the safety appliance equipment. On the opposite side of the cars 
from where he entered between them, the end of the next car was 
provided with the safety appliance, and by means of the lever on the 
outside the uncoupling in question could hâve been safely accomplish- 
ed. As the movement of this train at the time was subject to his con- 
tre], whenhe discovered that the safety brake on his side was out oî 
order, he had, open and apparent to him, two courses : ( 1) To signal 
the engineer to stop the engine and then pass to the other side. in 
safety to reach the opposite brake ; ; ; or (2) to hâve waited until the 
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cars passed him, and then hâve gone on to the opposite side to effect 
the uncoupling without passing at ail between the cars. If he chose, 
for his own convenience, with his knowledge of the situation, to under- 
take to effect the uncoupling by hand, when there was an apparently 
safer method to accomplish the work, with his knowledge of the rule 
in question, he not only assumed the risk, but was guilty of an act of 
gross négligence, without which his life would not. hâve been forfeited. 
The law is that the master is not responsible for an injury thus invited' 
by the employé. Kansas & T. Coal Co. v. Reid, 85 Fed. 914, 29 C 
C. A. 475; Railroad Co. v. Jones, 95 U. S. 439, 24 L. Ed. 506; Tower 
Lumber Co. v. Brandvold, 141 Fed. 919, 73 C. C. A. 153 ; Chicago & 
Northwestern Ry. Co. v. Davis, 53 Fed. 61, 63, 3 C. C. A. 429 ; Morris 
v. Duluth, etc., Ry. Co., 108 Fed. 747, 749, 47 C. C. A. 661 ; Gilbert v. 
Burlington, C. R. & N. Ry. Co., 128 Fed. 536, 63 C. C, A. 27, 34. 
The attempt to justify the deceased's conduct in going between the 
cars as he did by the testimony of a witness, of very limited expérience, 
and only a short time in the defendant's service, that he had known 
brakemen to so go in between the cars to couple or uncouple when the 
safety brakes were out of order, without any proof of knowledge or 
acquiescence on the part of the managers of the company of such 
conduct, was inadmissible and inefïective. Dawson v. C., R. I. & P. 
Ry. Co., 114 Fed. 870, 52 C. C. A. 286; St. Louis, K. C. & Col. R. 
Co. v. Conway (C. C. A.) 156 Fed. 234, 240. 

As the case is submitted to this court, the contributory négligence 
of the deceased is practically conceded. In submitting the case to the 
court below on request by défendant for a directed verdfct, it was con- 
ceded that but for what is known as the "Employer's Liability Act," of 
June 11, 1906, c. 3073, 34 Stat. 232 (U. S. Comp. St. Supp. 1907, p. 
891), apportioning the liability for négligence between the employer and 
employés, the plaintiff under the settled rules of this court could not 
recover. So, in passing on the request for a directed verdict, the judge 
said that he "would feel obliged, under the décisions of our Court of 
Appeals, to déclare as a matter of law that the deceased was guilty 
of contributory négligence, and plaintifï could not therefore recover." 
He placed his ruling in directing the verdict for the défendant on the 
ground of assumption of risk by the deceased. As presented to this 
court in the brief of counsel for the plaintiff in error, the effect of the 
contributory négligence of the deceased as a question of law as it 
stood at common law is sought to be avoided alone by said act of Con- 
gress. Since the case was tried, and before it was submitted on this 
writ of error, the Suprême Court has held that said act of Congress 
is invalid, being in contravention of the fédéral Constitution. Howard, 
Adm'r, v. Illinois Central R. Co. et al. (decided January. 6, 1908) 
207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. . 

The question of assumption of risk argued so elaborately in the 
briefs "of counsel is therefore more académie than essential to the déter- 
mination of the cause. It résulta that the judgment of the Circuit 
Court must be affirmed. 
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BI-3L0W et al. V. CONRADT et al. 
(Circuit Court of Appeals, Nlnth Circuit March 7, 1908.) 

No. 1,457. 

1. Mines and Mineeals— Possession— Rights or Locatob. 

Where, prier to tlie time plaintiffs' predecessors in interest set ont the 
corner stakes of thelr mlïiing claim in question, they had no possession of 
any part of défendants' claim, whlch at ail times was in défendants' pos- 
session, and was being worked by one of the défendants at the tlme plain- 
tiffs' predecessors entered on défendants' claim for the purpose of setting 
out extension stakes to Include the ground in conflict as a part of com- 
plainants' claim, such entry was a mère interruption, within the raie that, 
as against a mère Intruder, the possession of a mlnlng claim by a locator 
who has complied wlth the law is of Itself sufficient to prevent the in- 
truder, even by a peaceable eutry, from acquiring a right to possession. 

2. SAME— DiSCOVERT. 

Where plaintiffs' predecessors sunk a discovery shaft within the original 
boundaries of their clainj six or seven months before they attempted to 
extend the boundarieS so as to Include that portion of défendants' claim 
In controversy within an overlap, such dlscovei-j' had relation to the origi- 
nal boundaries of plaintiffs' claim, and not the claim within the extended 
boundaries, so as to confer on plaintiffs' predecessors any rights in the 
overlap on which défendants subsequently made the iirst discovery ; de- 
fendants' occupation and discovery being wlthout opposition. 

[Ed. Note. — Sufflciency of discovery of minerai characteristics to sup- 
port mining location, see note to Lange v. Robiuson, 79 O. G. A. 6.] 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska. 

This is an action in ejectment, brought In the District Court of Alaska, 
Third Division, by the plaintiffs in error against the défendants in error, 
tô' récover possession of certain ground within the overlapplng Unes of their 
respective claims. The daims are located on and near Bsther ereek, In 
the Fairbanks recording district. In the spring of 1904 one Carruthers lo- 
cated Creek Claim No. 6 Below Discovery on Esther creek. The course of 
Esther creek at this point is from west to east. In August, 1901, Carruthers, 
who then had associated wlth him one 4-nderson, ascertained that daim No. 
6 was largely In excess of 20 acres, the quantity of placer ground llmlted 
to one claim by section 2331 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 1432]. They accordingly, acting together, on September 14, 1904, located 
the downstream excess of No. 6 across thé creek in the name of Anderson, 
and designated the excess as "No. 6A Creek Claim." In locating the bound- 
aries of the new claim they set two stakes, an upper or western and a lower 
or eastern stake, wlth a base Une Connecting them. Thèse two stakes are 
designated as center stakes on the claim. The lower center stake veas the 
old lower center stake of the original No. 6 Creek Claim, and they set up 
a new upper center stake for No. 6A, which also beoame the lower center 
stake of No. 6 Creek Claim, as readjusted and limited to the proper area. 
anderson placed location notices upon both the upper and lower center 
Jtakes of the new claim, 6A, setting forth that he claimed 1,000 feet up- 
stream from the lower stake and 1,000 feet downstream from the upper 
stake, and 490 feet on each side of both stakes. The two latter boundaries 
were further Identifled by two pencil arrows on each stake, one pointlng 
to the right and the other to the left, at right angles to the base line from 
center stake to center stake, and over each arrow Anderson placed in pencil 
the figures and word "490 feet," thus giving notice on each stake that he 
claimed a location 1,000 feet down the stream from the newly determined 
lower boundary of the original No. 6 claim, by 980 feet wide, extending 
across the stream. The actual distance from the upper center stake to the 
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lower center stake was 872 feet. A notice of the location of Creek Claim 
No. 6A was flled and recorded September 13, 1904. 

On March 19, 1904, one Sjoblon, as agent In fact for the locator, Wil- 
liam Salmon, located Bench Claim No. 6 Below Dlscorery on the rlght 
Umit or south bench, and marked Its courses with stakes, so that its 
boundaries could be readily traced. A notice of the location of Bench Claim 
No. 6, rlght limit, was filed and recorded June 15, 1904. In Aprll, 1905, 
the défendant Sjoblon began work on this claim and started to slnk a dls- 
covery shaft. After sinklng the shaft to a depth of 14 feet Sjoblon met 
with an accident and abandoned the shaft, and two months later commenced 
work sinklng a shaft at another place on the claim. On the last of Aprll 
or the Ist of May, 1905, Anderspn and Carruthers set ont four corner 
stakes for Claim No. 6A, whlch gave that claim new boundaries. From 
the upper center stake to the upper right-hand or Southwest corner stake 
the distance was 520 feet, instead of 490 feet, as originally stated on the 
notice on the center stake ; and f roip the upper center , stake to the upper 
left-hand or northwest corner stake the distance was 491 feet, instead of 
490, as stated in the notice. From the lower center stake to the lower right- 
hand or southeast corner stake the distance was 609 feet, instead of 490 
feet, as stated in the notice; and from the lower center stake to the lower 
left-hand or northeast corner stake was 499 feet, Instead of 490 feet. In 
other words, the claim as located and described by notice on September 1. 
1904, was 1,000 feet (actually 872 feet) by 980 feet. The claim as staked 
on the last of Aprll or Ist of May, 1905, was 1,000 feet (actually 872 feet) 
by 1,011 feet on the upper or western boundary and 1,129 on the lower or 
eastern boundary. The extension of the claim on the left or north bànk 
is immaterial. The extension of the claim on the rlght or south bank was 
made to include a strip of ground 30 feet wide on the upper or western 
boundary and 119 feet on the lower or eastern boundary, by 872 feet long 
east and west. It is In this strip on the southern boundary of plaintiffs' 
Creek Claim 6A and the northern boundary of défendants' Bench Clairo 
No. 8 that the overlap occvirs in the claims of plaintiffs and défendants. 
As plaintiffs' Claim No. 6A was located and described on September 1, 1904. 
there was no conflict with the défendants' Bench Claim No. 6 on the right 
limit, located and staked neraly six months prevlously, on March 19, 1904. 
The overlap and conflict arises by reàson of plaintiffs' new staked corners 
made on the last of Aprll or Ist of May, 1905 ; nor was there any con- 
flict between the Creek Claim No. 6A and Bench Claim No. 6 as the notices 
were flled for record — the flrst on September 13, 1904 and the latter on 
June 15, 1904. Prior to about May 1, 1905, when Carruthers and Ander- 
son set out their right limit or south side stakes so as to include the over- 
lap, they had no possession of any part of the Salmon Bench Claim, which 
at ail times was in the possession of the défendants. When Carruthers 
and Anderson set out the south corner stake of the extended boundaries 
for their Creek Claim No. 6A, they did so without opposition of any per- 
son whatsoever and in a peaceable manner. At that time neither of the 
défendants, nor any one in their behalf, was upon or engaged in any work 
upon any part of the ground designated as the overlap. 

The flrst and only discovery of gold made on plaintiffs' Claim No. 6A 
was in September or October, 1904, when Anderson and Carruthers sunk 
a discovery shaft to the depth of 39 feet, when they found some color of 
gold. This shaft was on the left or north side of the creek and withln 
the Unes described in the original notice posted on September 1, 1904. The 
first discovery of gold made on défendants' Claim No. 6 right limit on the 
south side of the creek was made on the 7th of July, 1905, in a shaft desig- 
nated as "No. 9." This shaft was located on the common corner of Bench 
Claims Nos. 5 and 6 and a fractional claim designated as "Hardin Frac- 
tion." The défendants began work March 22, 1906, on a shaft designated 
as "No. 7" and reaehed bed rock in this shaft on Aprll 17, 1906, and con- 
tlnuously worked the same as a paying mine until the commencement of 
this action. This shaft was within the staked boundaries of Bench Claim 
No. 6 and within the limits of the extended boundaries of Claim No. 6A, 
designated as "thé overlap." Berry, one of the plaintiffs, loaned the défend- 
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ants hls bollef to enable them to fsink this shaft No. 7, and lie and his co- 
plalntlff BIglow examlned the. %ork, panned the dlrt comlng out of the 
shaft, had full knowledgé that the défendants were on the ', ground which 
coijstitutes the overlap, and made no objection to their work tintll after 
they had reaehed bed rock in the shaft. 

The case was tried by thé court without a Jury. The ôourt found the 
facts and the conclusions of law in favor of the défendants, and eutered 
judgnient accordingly. The case comes hère on a wrlt of error. There is 
no biU of exceptions. 

John L. McGinn and Martin h. Sullivan (Campbell, Metson, Drew, 
Oatman & Mackenzie aild E. H. Ryan, of counsel), for plaintiflfs in 
error. . ' ' 

Heilig & Tozier (T. C. West, of counsel), for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MPRROW, Circuit Judge . (after stating the facts as above). The 
case is hère on the sufHcienpy of the facts found by the court to sup- 
port the judgment. The findings hâve not been carefully prepared, and 
do not State ultimate facts with fullness or précision; but a fair and 
reasonable construction of ail the findings, taken together, will enable 
this court to détermine the questions in controversy. O'Reilly v. 
Canipbell, 116 U. S. 418, 420, 431, 6 Sup. Ct. 421, 29 L. Ed. 669. 
PlaintifFs' claim to the right of possession of the overlap rests mainly 
upon two facts drawn f rom the findings of the court. The first of thèse 
facts is that when Carruthers and Anderson, plaintiflfs' predecessors in 
interest, about May 1, 1905, set out the corner stakes of Creek Claim 
No. 6 A, extending the southeast corner of that claim so as to include 
the ground iïi controversy, they did so without opposition of any per- 
son whatsoever and in a peaceable manner, and that at that time nei- 
ther of the défendants nor any one in their behalf M^as upon or engaged 
in work upon any part of the ground in dispute in this action designat- 
ed as the overlap. But the court also found that prior to the time 
Carruthers and Anderson set out the corner stakes for their Creek 
Claim No. 6A they had no possession of any part of the défendants' 
bench claim, which at ail times was in the possession of the défendants, 
and was being worked in April, 1905, by one of the défendants who 
was then engaged in sinking a shaft on the claim. The entry of Car- 
ruthers and Anderson upon défendants' claim for the purpose of set- 
ting out a stake for the extension of their Creek Claim No. 6 A was, 
therefore, an intrusion. As against a mère intruder, the possession of 
a mining claim by a locator >vho has complied with the law is of itself 
sufficient to prevent the intruder, even upon a peaceable entry, from 
acquiring a right of possession.' 1 Lindley on Mines, §§ 216, 218, 219; 
Haws v. Victoria Copper Mining Co., 160 U. S. 303, 316, 16 Sup. Ct. 
283, 40 h. Ed. 436 ; Mcintosh v. Price, 121 Fed. 716, 718, 58 C. C. A. 
136; Eilers V. Boatman, 3 Utah, 159, 2 Pac. 66. 

The second fact upon which plaintiffs rely is that, when Carruthers 
and Anderson went upon défendants' claim and set their corner stakes 
for their Creek Claim No. 6A, no discovery of gold had beên made 
upon défendants' daim. It is therefore contended that as there was no 
discovery by défendants there was no location by them ; but plaintiflfs 
are not in a position to urge this objection to défendants' claim as a 
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reason for appropriating a portion of it by an ôverlapping location. 
To do this they must hâve had some superior right to the ground with- 
in such overlap, and this they did not hâve by reason of any discovery 
relating to a claim including the overlap. Plaintiffs' position is this : 
That Carruthers and Anderson in September and October, 1904, sunk 
a discovery shaft to the depth of 39 feet, where they'found colors of 
gold, upon which they claimed a discovery for 6 A. This was nine or 
ten months before the discovery of gold upon défendants' claim, which, 
as before stated, was made on July 7, 1905. But this discovery shaft 
was sunk within the boundaries of the original claim, and six or seven 
months before Carruthers and Anderson attempted to extend the 
boundaries of their claim so as to include that portion of défendants' 
claim within the overlap. This discovery — and no other was made — 
had relation, therefore, to the original boundaries of plaintiffs' claim, 
within which it was made, and fixed their right of possession to the 
claim within such boundaries ; but it had no relation to the claim with 
the extended boundaries, made six or seven months later, so as to 
include a portion of défendants' claim in the overlap, and the discovery 
made within the original boundaries of the daim fixed no right of 
possession to such extended boundaries as against the défendants' right 
of possession of their claim. 

Moreover, the défendants were the first and only persons to make a 
discovery of gold in the ôverlapping ground, and the occupation of 
the ground by the défendants for mining purposes which enabled them 
to make this discovery was without opposition on the .part of the plain- 
tiffs. It therefore appears, from the facts found, tnat the plaintiffs 
acquired no right of possession in the ôverlapping ground, by extend- 
ing the boundaries of their claim so as to include it, as against défend- 
ants' actual possession of the ground as part of their claim. This we 
understand to be the law as declared in Belk v. Meagher, 104 U. S. 
379, 284, 26 L. Ed. 735. 

The findings being sufficient to support the judgment, the judg- 
ment of the court below is aiïirmed. 



In re KOHLEB. 

(Circuit Court of Appeals, Sixth Circuit. February 15, 1908.) 

No. 1,716. 

BANKKUPTCt— ASSETS— PrOCEEDS— FEATJ1)UI.ENT CONVETANCE.S— APPLICATION. . 

Bankrupt Act July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat 562 [U. S. Comp. 
St. 1901, p. 3445], contaln spécial provisions wlth respect to preferreil 
credltors and sections 67a-e7e relate to préférences or liens taken within 
four months prior to the fillng of a bankruptcy pétition, in ail of which 
cases It is declared that the property covered by the conveyance and lien 
shall pass to the trustée "for the beneflt of the estate," and section 70 pro- 
vides that the trustée shall be vested by opération of law wlth the bank- 
rupt's tltle to ail property transferred by him in fraud of hls credltors. 
Ohlo Rev. St. 1892, § 6343, déclares that every sale or transfer by a debtor 
wlth inteut to defraud hls cred,itors shall be void as to credltors of the 
debtor at the suit of any créditer or credltors "'as hereinafter provided," 
aud shall Inure to the equal benèflt of such creditor or credltors in pro- 
portion to the amount of their respectiré demanda, and section 6344 pro- 
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Vides that any créditer as to whom any of the actions prohlblted by section 
6343 are void niay commence an action to hâve the same vacàted, and 
to administer the property for the "equal beneflt of ail credltors." Held 
that, where a bankrupt while insolvent trausferred property to hls wife 
withont considération, and hls Indebtedness continued steadlly to Increase 
untll he ,was adjudged a bankrupt, the proeeeds of a settlement of a suit 
brought by credltors who were sueh at the time the transfer was made to 
vacate the same were distrlbutable, both under the bankrupt aet and un- 
der the state law among ail the credltors, and not only among those who 
were credltors at the tIme of siich transfer. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Ohio, in Bankruptcy. 

■ W. A. Slabaugh, for petitioner. 
T. H. Bushnell, for respondents. 

Before SEVERENS and RICHARDS, Circuit Judges, and KNAP- 
PEN, District Judge. 

. RICHARDS, Circuit Judge. On July 2, 1903, George W. Grouse 
Was adjudicated a bankrupt Prior to this time, on August 33, 1901, 
Crouse transferred to his wife, without considération, shares of stock 
in certain corporations. At that time the then existing indebtedness of 
Crouse aggregated $461,108.69. Additional debts contracted after Au- 
gust 22, 1901, and now existing, amount to $1,300,000. After Crouse 
Was adjudicated a bankrupt, certain creditors who existed at the time 
bf the transfer of the stock f rom Crouse to his wife appUed, to the 
trustée in bankruptcy to bring suit to set aside this transfer on the 
ground it wàs fraudulent as to them, and when the trustée declined to 
do so they brought suit themselves. Afterwards authority was given 
by the court below to the trustée and the parties interested to com- 
promise and settlè this suit for the sum of $29,100. This was paid to 
the trustée, and the controversy now is over its distribution, whether 
it should be divided pro rata among ail the creditors of the bankrupt, 
or only ainong those who were creditors at the time the transfer of the 
stock was made, on August 22, 1901. The matter was referred to a 
spécial master, who held that the distribution should be pro rata among 
ail the creditors. Exceptions to his report were taken before the court 
below, who held that the distribution should be limited to those who 
were creditors at the time of the transfer — on the 22d of August, 1901. 
Thus, the question bas reached us. 

The argument in favor of the conclusion reached by the court below 
seems to be based largely upon what is claimed to be the law of Ohio 
in such case, while the master, in holding the distribution should be 
made pro rata among ail the creditors, plants himself squarely upon 
what he contends are the policy and provisions of the présent bank- 
ruptcy law. The' court below pointed out that, under the finding of 
facts as he reads it, the transfer was only "to the détriment of his 
[bankrupt's] then existing creditors," which he regards as controlling. 
The court thinks it "not harmonious with justice that persoiis whose 
légal rights hâve in no wise been învaded may participate in funds 
arising out of a transfer, which did resuit in the invasion of the rights 
of others." And it cannot believe that the bankruptcy law, in distribu- 
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ting an estate, întended to give any more rights to certain creditors 
than they had prior to its enactment. 

It is apparent from the reading of the bankrupt law that one of its 
chief objects was to prevent fraudulent préférences and coriveyances 
by providing means for setting them aside and distributing the pro- 
ceeds equally araong ail the creditors. Spécial provisions are made 
with respect to preferred creditors. Bankr. Act July 1, 1898, c. 541, 
§§ 60a, 60b, 30 Stat. 562 [U. S. Comp. St. 1901, p._ 3445]. Such pro- 
visions are also made with respect to liens. Sections 67a, 67b, 67c, 
C7d, and 67e. Ail thèse relate to préférences or liens taken within four 
months prior to the filing of the pétition in bankruptcy. In ail thèse 
cases it is provided that the property covered by the conveyance or 
lien "shall pass to the trustée as a part of the estate of the bankrupt, 
unless the court shall, on due notice, order that the right to such levy, 
attachment, judgment or other lien shall be preserved for the benefit 
of the estate." In section 70 it is broadly provided that the trustée 
shall be vested, by opération of law, with the title of the bankrupt,. to 
ail "property transferred by him in fraud of his creditors." It is ap- 
parent this provision applies to ail property transferred- by the bank- 
rupt at any time in fraud of his creditors. 

The record does not show that the Ohio court, in which the suit was 
brought to hâve the transfer to the bankrupt's wif e declared fraudulent, 
made any finding as to the précise nature of the transfer. In fact,' 
there was no finding; the suit was settled by a compromise approved 
by the court below. It appears clearly enough, however, in the record, 
that at the time of the transfer Grouse was indebted $461,108.69 ; and 
in the time succeeding that, before his pétition in bankruptcy was filed, 
his indebtedness was increased by $1,300,000. We hâve a right, there- 
fore, to say that the findings of the master commissioner are not open 
to the construction placed upon them by the court below. The finding 
that the "stock was transferred without considération and to the détri- 
ment of the then existing creditors" did not, in our opinion, amount to 
a finding that the transfer was to the détriment of his then existing 
creditors alone. If his indebtedness increased so rapidly after this 
transfer was made that in three years it was quadrupled, we hâve a 
right to conclude that the transfer was "to the détriment" not only of 
his existing, but his future, creditors, and it was fraudulent in the sensé 
that it was made not only in view of his existing but his future cred- 
itors. 

One object of the bankruptcy law is to prevent préférences and se- 
cure equality. The letter of the law, from which we hâve quoted, 
provides for an equal distribution. AU the estate of a bankrupt is to 
go to the trustée. This includes préférences and property fraudulently 
conveyed. In our view, the strong objection to the construction of the 
lower court is that it provides a ready method of effectuating préfér- 
ences. A man heavily in debt, and likely to go in deeper, in other 
words, insolvent, but yet in business, may convey a large part of his 
property to his wife. Having thus put out an anchor to windward, 
he has the satisfaction of knowing that, if the conveyance stands, his 
wife is taken care of, but, if it is set aside, the creditors existing then will 
be preferred over the later ones. There may be reasons why the bank- 
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rupt would like to prefer his earlier over his latér creditors.- If so, hère 
is a method ready at hand for the purpose. 

The construction of sections 6 7f and 67c will be found in the case 
of First National Bank v. Staake, 303 U. S. 141, 36 Sup. Ct. 580, 50 
L. Ed. 967. Hère, certain attachments had been levied within four 
months. The court held they could be annulled, or the lien of the at- 
tachments could be preserved under the bankruptcy act, for the benefit 
of the estate. Tliere was no method suggested of passing over the 
property covered by thèse attachments to the creditors who had se- 
cured them. But they could be held by the trustée "for the benefit 
of the entire body of creditors ; that is, 'for the benefit of the estate' — 
in other words, the statute recognizes the lien of the attachment, but 
distributes the lien among the whole body of creditors." 303 U. S. 
146, 36 Sup. Ct. 580, 50 L. Ed. 967. 

We hâve examined a number of Ohio décisions, but hâve not found 
one in which the distribution of the proceeds of property transferred 
in fraud of creditors, recovered by a trustée in bankruptcy, directly or 
through others, was limited to creditors existing at the time of the 
transfer. The précise question does not appear to hâve been raised, 
but the ruie seems to be that the title of such recovered property would 
be held by the trustée for the benefit of ail the creditors. 

Sections 6343 and 6344 of the Revised Statutes of 1893 of Ohio 
regulate the recovery and distribution of property conveyed in fraud 
of creditors. Section 6343 provides that every sale or transfer pro- 
cured by a debtor to be rendered with intent to hinder, delay, or de- 
fraud creditors shall be declared void as to creditors of such debtor 
at the suit of any creditor or creditors "as hereinafter provided," and 
shall operate as an assignment and transfer of ail the property and 
effects of such debtor, and shall inure to the equal benefit of such cred- 
itor or creditors in proportion to the amount of their respective de- 
mands, including those which are unmatured. 

Section 6344 provides that any creditor, as to whom any of the acts 
prohibited in section 6343 are void, "whether the claim of such creditor 
has matured or will thereafter mature," may commence an action to 
hâve such act declared void, and such court shall appoint a trustée, who 
shall proceed by due course of law to recover possession of ail prop- 
erty so sold, etc., "and to administer the same for the equal benefit of 
ail creditors," as in other cases of assignment to trustées for the benefit 
of creditors. 

Thèse sections appear to us to provide clearly that where property is 
conveyed in fraud of Creditors, it may be recovered by a trustée "for 
the equal benefit of ail creditors," and we understand this to mean for 
the equal benefit of ail creditors, not part of them, not simply those ex- 
isting at the time the transfer was fraudulently made. 

In Bowlus V. Shanabarger, 19 Ohio Cir. Ct. R. 137, the court says 
that the action and relief afforded by sections 6344 and 6345 of the Re- 
vised Statutes of 1893 of Ohio "are for the benefit of ail creditors," 
ând since this is the case an appeal from such judgment may be like- 
wise treated as one for the benefit of ail the creditors. 

In the Matter of Gray (Sup. Ct. N. Y.) 47 App. Div. 554, 63 N. Y. 
Supp. 618, it was held that the right of action to avoid alleged fraudu- 
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lent transfers made more than four months before thé filing of the péti- 
tion in bankruptcy vests in the trustée. On page 557 of 47 App. Div., 
62 N. Y. Supp. 618, the court says as to fraudulent transfers made 
more than four months before the filing of the pétition, as well as those 
made within four months, "in either case the avails must be distributed 
equally among the creditors." 

The judgment of the lower court is reversed, and the case remanded, 
with directions to order the distribution of the money referred to among 
ail the creditors. 

NOTE. — The followlng Is the opinion of Tayler, District Juflge, In tlie 
court below: 

TAYLER, District Judge. Tliis matter Is on for hearlug on the exceptions 
to the report of the spécial master, to whom was referred the question ag to 
the disposition to be made of a certain fund In the hands of the trustée in 
bankruptcy of George W. Grouse, arislng ont of the settlement of certain 
sults brought by some of the creditors of the bankrupt. On August 22, 1901, 
George W. Grouse, being largely indebted, chiefly as indorser on the paper of 
Aultman, Miller & Go., transferred to hia wlfe, without considération, 50 
shares of the stock of the Goodrich Company, 39 shares of the stock of the 
Akron Cultivator Company, and 9,700 shares of the stock of the Cleveland 
Pressed Brick Company. Subsequently he Incurred additlonal obligations to 
a very large amount. The indebtedness now existing, which existed at 
the time of the transfer of thèse shares of stock, aggregated $461,108.69. The 
debts now existing, and contracted after August 22, 1901, aggregate about $1,- 
300,000. In 1903 he went into bankruptcy. Some of the creditors whose ob- 
ligations antedated the transfer to the bankrupt's wlfe applied to the trustée 
in bankruptcy to bring suit against the bankrupt and others to set aside the 
transfer of the stock, which was claimed to be fraudulent as to them; thls 
the trustée declined to do, and thèse creditors, acting for themselves and 
others, brought such suits themselves. Thereafter, authority was glven by 
thls court to the trustée and the parties in interest to compromise and settle 
the suits for the sum of $29,100. Thls sum was paid Into the hands of the 
trustée, and the controversy now is over the question as to whether or not 
thls sum of money Is to be divided pro rata among ail of the creditors of 
George W. Grouse, or among those only who were creditors at the tIme the 
transfer of the stock was made. 

The findlng of facts of the référée Is as follows: "The facts agreed upon 
and found are: That on the 22d day of August, 1901, the bankrupt trans- 
ferred to Martha P. Grouse 50 shares of Goodrich Company stock ; 39 shares 
of Akron Cultivator Company stock ; and 9,700 shares of the capital stock ol 
the Cleveland Pressed Brick Company, without considération and to the détri- 
ment of bis then existing creditors. Thèse creditors consisted of certain cred- 
itors of Aultman, Miller & Go., upon whose notes to them as évidence of such 
indebtedness George W. Crouse was an indorser." 

Glalm Is made by counsel for the trustée that the créditera who now elalm 
this fund alleged in their pétitions, in the suits brought by them, that the 
transfers were made wlth the Intention of def raudlng future, as well as exist- 
ing, creditors, and that this circumstance conclusively shows the right of sub- 
séquent creditors to participate In the fund arislng from the suits. Whether 
or not such averments of the pétition, màde in such a case and in such a man- 
ner, would be conclusive under the circumstances whIch we hâve before us Is 
unimportant In view of the finding of the référée. The référée has made a 
spécifie finding of facts, and It la further shown that his finding of facts Is 
agreed upon, so that ail parties are bound by it. That finding of facts is that 
the transfer was "to the détriment of his then existing creditors." In a 
formai finding such as thls, the expression of the words "then existing credit- 
ors" excludes after existing creditors. Therefore the case must be consider- 
ed as one in which we are to inqulre whether or not a transfer of property by 
a debtor In fraud of the rights of existing creditors, and which could not 
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be attacked except by credîtors in existence at the time when the transfer was 
made, wUl, if set aside, inure to the beneflt of ail creditors wbether antécédent 
or suB^uent to the unlawful transfer. 

It seemS to me not harmonious with justice that persons whose légal rights 
hâve in no wise been invaded may pàrtielpate in f unds arising out of a transfer, 
which did resuit In the invasion of the rights of others. The creditors whose 
debts arose after the transfer were not, in law, defrauded by the transfer. 
They lose notliing if they get none of the proceeds of the transferred property. 
They are beneflted by the acts of the antécédent creditors in setting aside the 
fraudulent transfer because the amount of the antécédent indebteduess is, by 
so much, reducod. 

I cannot think that the bankniptcy law, as to the setting aside of transfers, 
Intended to glve any more rights to creditors than they had prior to the enact- 
ment of the law, save only those rights growing out of its immédiate adminis- 
tration, as, for instance, the imlawfulness of any transfer of property, escept 
for a présent considération, made wlthin four months from the flling of the 
pétition In bankruptcy. Otherwlse the rights of ail parties remain as there- 
fofore, and only those who were prejudiced by the unlawful transfer in this 
case may reap any beneflt to be derived from a fund whIch the debtor, or hia 
transférée, Is compelled to pay in conséquence of the unlawful transfer. This 
case has been argued very fuUy and Instructively, many authorities bave been 
clted, and sbme dicta quoted, which seem to imply a contrary opinion by some 
judges; but I am constrained to believe that the rlght Will be donc and no 
injustice accrue by glving to ail the creditors existîng at the time of the trans- 
fer the proceeds recovered In the suits which they, and they aloue, could 
prosecute. 

The exception to the report of the spécial master Is sustalned, and the trus- 
tée wUl be ordered to distrlbute the fund àmong the creditors who were such 
on the 22d day of Augnst, 1901. 



FRANK •WATERHOUSB & CO., Inc., et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. February 17, 1908.) 

No. 1,4G0. 

1. Amens— Depoetation — Refusal os Masteb op Impoeting Vessel— Stat- 

UTES. 

Where an aiien deserted from the vessel on which he was brought to 
the United States, but there was no évidence that he was either insane, 
eplleptic, a pauper, or a person likely to become a public charge when the 
vessel arrived in port, or at any other time when he was on board, nor 
ùntil a month later, when he was arrested, and when he flrst gave évidence 
oï insanlfîy, the master was not chargeable with bringing an alien not 
entitled to land Into the United States, ubder Exclusion Act March 3, 
" ' 1903, c. 1012, § 2, 32 Stat. p. 1214, excluding Idiots, insane persons, 
epileptics, paupers, and persong lilcely to become a public charge. 

2. Same— Desektion— ErHBCT., . 

Where an alien lawfplly came Into the eountry as a member of the crew 
pf a fqreign vessel, bis subséquent désertion of the vessel did not make 
his arrivai unlawful, unless stjçh deser|;ion was permitted or in some way 
aidPd or connived at by an oïHçer or agent of the .yessel. 

[Ed. Note. — For cases in point,, see Cent. Dig. vol., 2, Aliens, § 114.] 

3. Same— ÉsCAPE pbOm VEésSL. ''■/■■_'' 

Where there was no évidence 'that 'any one connected with a vessel 

frôm which" an alien escaped into the United States permitted or in any 

iî way corinived at the alietl's desertioti, neither the iiiaster noi- the agents 

■'• of thb'' vessel wer'e gUilty of an' offense under Exclusion Act March 3, 

i 1903, d. 1012, § 18, 32rstat. p. 1217, requîrlng the owners, offlcers, and agents 

Of vessels briiiging alny alién to the United Stâ tes to adopt précautions 

• to prevent their lanûingàt any Other time ôP place thààthosè désigna ted 
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by the immigration ofDcers, and declarlng that any sueh owner, agent, or 
person in charge of the vessel, permltting any alien to land contrary to 
such régulations, shall be guilty of a mlsdemeanor. 

4. SAME-^DEPOKTATION— FiNALTY op Decibion. 

The direction of the Secretary of Commerce and Labor that an alien 
sliould be deported on defendant's vessel, by whieh he was brought to the 
United States, was not conclusive on the offlcers and agents of the vessel, 
neither of whom had heen a party to the proceedlngs before the Secretary. 

5. OONSTITÛTIONAL I.AW— DtJE PbOOESS OF LaW— DEPORTATION OF ALIEN— 

RlGUT TO HEAEING. 

Where an alien had deserted from the crew of a vessel from whlch he 
was brought into the United States, and had been at large In the country 
for a month before he developed Insanity, Tphen he was arrested and or- 
dered deported by the Secretary of Commerce and Labor, the Secretary's 
décision was not conclusive on the alien; the Secretary, as an executive 
ofïicer, being without power wlthin the year limlted by statute to order 
the déportation of an alien without giving him an opportunlty to be heard 
on the questions Involvlng his right to remain In the United States. 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington. 

Action on the part of the United States to recover penalties for refusai to 
return an alien to the country from which he came, under Act March 3, 1903, 
c. 1012, § 19, 32 Stat. p. 1218. The Britlsh shlp Olivebank arrived at Port 
Townsend, in the state of Washington, on the 2Sth day of October, 1906. 
Among the crew on board this vessel was a boy named William Schmitz, who 
tiad shlpped on board the vessel at Hamburg, Germany. The voyage of the 
vessel, as shown by the shipping articles, was from Hamburg, Germany, to 
Tacoma, on ï>uget Sound, ahd thence to any port or ports, and to terminate 
in the United Kingdom or the continent of Europe wlthin the Umlts of 75 
degrees north and 65 degrees south latitude, the maximum time of the voyagé 
to be three years. The boy, Schmitz, signed as a member of the crew for the 
voyage, and was designated on the articles as a deck boy. The vessel having 
arrived at Port Townsend, the crew was Inspected by Dr. Lyle, Acting As- 
sistant Surgeon of .the Marine Hospital Service. Schmitz was a member of 
the crew at that time, and the surgeon found him apparently sound mentally 
and physically. The vessel proceeded to Seattle, and on the night of October 
SOth Schmitz deserted. Thls fact was reported by the màster to the Britlsh 
«onsul at Seattle. On November SOth Schmitz was arrested at Aberdeen, in 
the State of W^^ashington, and taken to Port Townsend. Dr. Lyle again saw 
him on December 4th and found him In a nervous and excited condition. 
The doctor saw Scliihltz again on December 7th. In the afternoon of that day 
Schmitz was very much excited, and In the evenlng he had an acute attack of 
mania. On December 9th Schmitz was removed to Seattle on account of his 
insane condition. Thereafter he was removed to the insane asylum at Stella- 
coom. The immigrant inspector at Seattle, on a warrant Issued by the Sec- 
retary of Commerce and Labor, notifièd the offlcers of the OUv€bank and 
Frank Waterhouse & Co., the agent of the vessel at Seattle, to return Schmitz 
to the country from which he came. This they refused to do. 

A complaint was thereupon flled in the United States District Court at 
Seattle by the United States Attomey, charging, in substance, that Frank 
Waterhouse & Co. and John Doe (the hiaster) did, on the 18th day of Decem- 
ber, 1906, knowlngly, unlawfully, and wlilfuUy bring into the Urilted States 
at the port of Port Townsend, by water, upon the vessel Olivebank, from a 
foreign port; and place, to wit, from the port ôf Hamburg, Germany, an alien 
by the namç of William Schmitz, he, the sald William Schmitz,, belng an In- 
sane person' and epileptlc, and being then and there a pàuper and llable to 
become a public charge, which fâcts were thèn and there, during ail the times 
mentioned in the Information, well known to sald Frank "Waterhouse & Co. 
and said John Doé, the master of: said vessel ; that the Secretary of , Commerce 
and Labor had ordered, dlrected, and decided that the said William. Schmitz 
should return to the country fi:ûm whence he came, ahd that he was not en- 
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tltled to land or remaln in the United States ; that the sald WUÎiam Schmltz 
should be deported by the ressel, and by the owners,, agents,, and master 
thereof, upon which the said William Schmitz arrived in, tlife United States; 
that the sald Frank Waterhouse & Co. and the said John Dbei master of said 
vessel, had refused to déport the said WilHam Schmitz, and refused to take 
him upon board of said vessel for any purpose whatsoever, and had refused 
and decllned to take, receive, or déport the sald William Schmitz from the 
United States to the port of Hamburg, Gefmany, and had réfuSed to take the 
said William Schmitz from the United States to any forêièn poit or place. 
James Oarse appeared as the master of the vessel, and His name became sub- 
• stituted for that of John Doe as representing the vessel, together with Frank 
Waterhouse, representing Frank Waterhouse & Co., the agent of the vessel. 
By stipulation of counsel on both sides the case was trled by the court without 
a juryi The court found the défendants gullty, as charged in the informa- 
tion, for violation of section 19 of the Act of March 8, 1903 (82 Stat, p. 1218, 
c. 1012), and défendants were then flned in the sum of $300 and costs. The 
case has been brought hère upon writ of error. 

W. H. Bogie, Thomas B. Harden and Charles P* Spooner, for plain- 
tiff in error. 

Potter Charles Sullivan, U. S. Atty., and Henry M. Hoyt and 
Charles T. Hutson, Asst. U. S. Attys. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
statute relating to the immigration of aliens in force when the pro- 
ceedings were had in this case was the act of March 3, 1903 (32 Stat. 
pp. 1313,-1214, c. 1012). Section 3 of that act provided that: , 

"The following classes of aliens shall be excluded from admission into thè 
United States: Ail idiots, Insane persons, epileptles, • • • paupers; 
persons likely to beeome a publie charge." 

Section 19 provided: 

"That ail aliens brought Into this country In violation of law shalI, if pràç- 
tleable, be immedlately sent back to the countries whence they respecWveiy 
came on the vessels brlnglng them. ♦ • » And if any master, person in 
charge, agent, owner, or consignée of any such vessels, shall refuse to receive 
back on board thereof, or of any other vessel owned by the same interest, such 
alien * * ♦ or shall refuse or neglect to return them to the foreign port 
from which they came, » * * such master, person iû charge, agent, own- 
er, or consignée, shall be deemed gullty of a misdemeanor and shall, on con- 
viction, be punlshed by a fine not less than three hundred dollars for each and 
every such offense." 

The complaint filed by the United States attorney agaînst the de- 
fendants in this case was based upon thèse two sections of the statute ; 
but there was no testimony tending to show that the boy, Schmitz, 
waâ either insane, an épileptic, or a pauper, or a person likely to beeome 
a public charge, when the vessel arrived at Port Townsend, or at any 
other time while he was on board the vessel. It was not until a month 
ïater, when he was arrested at Aberdeen, that he gave évidence of be- 
ing insane. It cannot, therefore, be said that Schmitz was brought in- 
to this country in violation of section 2 of the act. He had a right to 
corne as a member of the crew of the vessel on which he had shîpped, 
and, having passed the quarantine inspection, he was entitled to pro- 
ceed with the vessel to Seattle. Up to the time of his désertion from 
the vessel at Seattle on October 30th his présence in the United States 
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was, therefore, lawful. ■ His désertion f rom the vessel did not make hîS 
arriving hère unlawful, unless such désertion was permitted, or in sômé 
way aided or connived at, by an ofiàcer or agent of the vessel. 
Section 18 of the act provided : 

"That it shall be the duty of the owners, ofBcers and agents of any vessel 
bringing an allen to the United States to adopt due précautions to prevent 
the landing of any such alien from such vessel at any time or place other than 
that designated by the immigration offlcers; and any such owner, ofHcer* 
agent, or persûn în charge of such vessel who shall land or permit to land 
any alien at any tlme or place other than that designated by the immigration 
offlcer, shall be deemed guilty of a misdemeanor, and shall on conviction be 
punished," etc. " * • * And every such alien so landed shall be deemed 
to be unlawfully in the United States and shall be deported as provided by 
law." 

The défendants were not charged in the complaint with any violation 
of this section, nor did the évidence tend in any degree to show that the 
master or any officer of the vessel, or the agent or any one connected 
with the vessel, permitted or in any way connived at Schmitz's déser- 
tion. It cannot, therefore, be charged that he was in the United States 
in violation of section 18 of the act. Taylor v. U. S., 207 U. S. 120, 28 
Sup. Ct. 53, 52 L. Ed. . 

Section 20 of the act provided : 

"That any alien who shall corne into the United States In violation of law 
or who shall be found a publie charge therein, from causes existing prier to 
landing, shall be deported as hereinafter provided to the country whence he 
came at any time withln two years after arrivai at the expense, including one- 
half the cost of the inland transportatlon to the port of déportation, of the 
person bringing such alien into the United States, or, If that ean not be done, 
then at the expense of the Immigrant fund referred to in section 1 of thls 
act» 

Défendants were not charged in the complaint with any violation of 
this section. There was, however, an effort made to prove that 
Schmitz's insanity arose from causes existing prior to the landing ; but 
the effort failed, and there is no évidence in the record tending to prove 
a liability under this section of the act. 

There is a suggestion in the argument of counsel that the décision 
of the Secretary of Commerce and Labor deporting Schmitz on the ves- 
sel which brought him into the United States was final. It is alleged 
in the complaint that the Secretary of Commerce and Labor had order- 
ed, directed, and decided that Schmitz should be returned to the coun- 
try from whence he came, that he was not entitled to land or remain in 
the United States, and that he should be deported by the vessel upon 
which he arrived in the United States. The only évidence in support 
of this allégation was a statement in the testimony of C. A. Turner, 
the immigrant inspecter at Seattle to the effect that : 

"After the arrest of this alien on the warrant of the Secretary of Commerce 
and Labor, • • * a written notice was served upon the sMp's offlcers, and 
a written notice served upon Frank Waterhouse & Co." 

This notice appears to hâve been a demand served upon the officers 
and agents of the vessel to take Schmitz back to the country from 
whence he came. We cannot, upon this évidence, détermine what ac- 
tion the Secretary of Commerce and Labor took in this case; but, as-' 
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^Hming that there was a décision by that officer that Schmîtz should be 
SQ deported, the case is not one where such a décision would be final 
as against the défendants. Neither the officers nor the agents of the 
vessel appear to hâve been a party to the proceedings before the Secre- 
tary of Commerce and Labor. They were certainly entitled to a hear- 
ing before they could be adjudged guilty of violating the laws of the 
United States, and no action or décision of the Secretary of Commerce 
ând Labor could finally deteritiine the guilt or innocence of persons in 
a criminal proceeding wholly outside of his jurisdiction. But even 
with respect to Schmitz such, décision would not be final. He had en- 
tered the country, and for a month was a part of its population and sub- 
ject to its jurisdiction. In the Japanese Immigrant Case, 189 U. S. 86, 
100, 23 Sup. Ct. 611, 614, 47 L. Ed. 721, the Suprême Court of the 
United States said : . 

"But this court bas never held, nor must we now be tinderstood as hold- 
ing, that administrative ofiicers, when executing the provisions of a statute 
Involving the llberty of persons, may disregard the f undamental principles 
that inhere In 'due process of law' as understood at the time of the adoption 
of the Constitution. One of thèse principles is that no person shall be depriv- 
ed,; (?f his llberty wtthout opportuûlty at soma time to be heard before such 
officers In respect of the matters upon which that llberty dépends — ^not neces- 
sarily an opportunity upon a regular, set occasion, and aceording to the forms 
of judicial procédure, but one that will secure the prompt, vigorous action 
contemplated' by COngress, and at the same time he- appropriated to the nature 
of the case upon which such officers are required to act. Therefore It is not 
compétent for the Secretary of the Treasury, or any executive officer, at any 
time wlthin the year limited by the statute, arbitrarlly to cause an allen, 
who bas entered the country and has become subjéct In ail respects to its ju- 
risdiction and a part of its population, although alleged ta be lllegally hère, to 
be taken into custody and deported, vrithout giving him ail opportunity to be 
heard upon the questions involving his right to be and remaiu in the United 
States. No such arbitrary power can exjst where the principles Involved lu 
due process of law are recognlzed." 

See, also, Hopkins v. Fâchant (in this court) 130 Fed. 839, 65 C. 
C.A. 1. 
The judgment of the District Court is reversed. 
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BANKKUPTCT—PBErjEEBBt CES— Evidence. 

On the State of facts shbwni by this record relating to an alleged préf- 
érence in bankruptcy, Hardy v. Gray, 144 Fed. 022, 75 C. C. A. 562, fol- 
lowed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

William B. Freiich and Elmer L,. Curtiss, for a:ppellant. 

John M. Kendricken (William A. Quigley, on the brief), for appellee 
Çardner J. Kingman. 

Edward N. Goding, Hugh W. Ogden, and Whipple, Sears & Og- 
den, for appellees Harold Dwight Corey, Parker 1,. Milliken, and 
William K. Corey. 
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Before PUTNAM and LOWELL, Circuit Judgés, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The real parties in this case are Cur- 
tiss, trustée in bankruptcy^ and Kingman. The other parties respond- 
ent hâve no interest. The proceeding was a bill in equity brought 
in the District Court to recover a sum of money alleged to hâve been 
received by Kingman frdm the bankrupt by transfer of crédits from 
the bankrupt to the other respohdents, which transfer it is alleged 
operated as a préférence to Kingman under the statutes in bank- 
ruptcy. The only question below was whether a préférence was in- 
tended by the bankrupt and knowingly received by Kingman. The 
District Court found for Kingman in an opinion which carefully and 
clearly sets forth the facts. We adopt the opinion as containing a 
correct rehearsal of the circumstances ; and, so far as it represents 
the standpoint of Kingman, we also adopt its conclusions, as the same 
is in Une with our reasoning in Hardy v. Gray, 144 Fed. 933-928, 
75 C. C. A. 562. Our views therein hâve been concurred in by the 
Circuit Court of Appeals for the Sixth Circuit in First Nat. Bank of 
LouisviUe, Ky., v. Holt (C. C. A.) 155 Fed. 100, 103. 

Under the circumstances, we are net required to express our views 
as to the position of the District Court from the standpoint of the 
bankrupt; and, consequently, we refrain from doing so because we 
would hesitate to unnecessarily embarrass any application which the 
bankrupt has made for his discharge, or may make. Ail we need 
say in regard thereto is that Hardy v. Gray shows that we are not 
inclîned to give the statutes in référence to préférences any artifi- 
cial interprétation or application. 

The decree of the District Court is afhrmed, and the appellees re- 
cover their costs of appeal. 

NOTE. — The (oUowlng Is the opinion of Dodge, District Judge, in the court 
belo'w: 

DODGB, District Judge. The complainant In this bill is the trustée in 
bankruptcy of Hunt & Vlekers, stoclibrokers, whose place of business was in 
Brockton, Mass. He seeks to recover back, for the benefit of the estate, 
property transferred by the banlcrupt withln four mouths before the bank- 
ruptcy. The transfer is alleged to hâve been with iutent to hinder, delay, 
and defr&ud creditors, and is also alleged to bave been with Intent to prêter 
the défendant Kingman. The case has been heard by the référée in bank- 
ruptcy, under a rule referring it to him as master. His report, and also the 
évidence taken before hlm, are now before the court on exceptions filed by 
the complainant. No exceptions hâve been flled by the défendants. 

Before the master, the complainant appears to hâve based his alleged right 
to recover on the ground of préférence only. The report makes no référence 
to the allégations of an intent to hinder, delay, and defraud. 

The master has found that the défendant Kingman dld not hâve reasonable 
cause to believe the bankrupts insolvent when the transfer was made, and 
did not hâve reasonable cause to believe that they iutended to give him a préf- 
érence. Were thèse conclusions wrong in view either of the facts found and 
reported by the master or in view of ail the évidence before himî Thèse are 
the questions raised by the exceptions, and, with the exception of questions 
as to the admissibillty of évidence, the only questions now open. 
359 F.— 56 
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The transfer complalned of was made Aprilll, 1904. The master haa 
found and reported that the défendant Kingmân was on that day a çrèdltor 
of the bankfupts, and that they were on tliat day insolvent wltliin the niean- 
ing of the bankruptcv act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418]). He has further found and reported that, by the transfer, 
Kingman was given considérable advantage over the other creditors, and 
that thls eonstltuted a préférence withln the meaning of the act. He has 
further found and reported that the bankrupts intended this to be the case. 
No objections were made, and no exceptions are taken to any of the above 
flndings, and they stand unquestloned for the purposes of thls hearing. Thepro- 
ceedings in bankruptey began on August 1, 1904, withln four months after the 
transfer in question ; so that It is voidablé, and the trustée entitled to the re- 
lief sought by hls bill, If the mastér ought also to hâve found that Kingman 
had "reasonable cause to belleve that it was Intended thereby to glve a préf- 
érence" withln the meaning of section 60b, 30 Stat. 562, c. 541 [U. S. Comp. 
St. 1901, p. 3445]. 

The master's report contalns no express and distinct flndlng that the bank- 
rupts knew themselves to be InsoIVent on April 11, 1904. It may well be> 
however, that the existence of such knowledge was regarded as Implled In 
the finding that they intended a préférence. That they had such knowledge 
or are chargeable with It is clear on the évidence. They kept books, the 
property belonglng to them was of such a nature as to leave llttle room for 
uncertainty regarding Its fair valuatlon at any glven tlme, they could very 
readlly tell with substantlal acCuracy just how they stood, and on the day in 
question, after consultation In regard to the matter, they had recognlzed the 
fact that their eontraet liabllities were very heavily in exCess of thelr prop- 
erty, and that $5,000 more must be borrowed In order to enable them to go on. 
The évidence of Intent to prefer, therefore, whlch the master has foimd to 
hâve existed on the part of the bankrupts, consisted, In part at least, in 
knowledge possessed by the bankrupts that they were heavily insolvent at the 
time they engaged in the transaction found to hâve glvén the défendant King- 
man an advantage. ' 

The master has found that Kingman had been dealing with the bankrupts 
sinee February 10, 1903, or for more than a year before the transfer ; that 
hls deallngs with them had consisted in purchases of varions stocks on mar- 
gln; that hls contracts with them of thls klnd durlng the period referred to,^ 
were fréquent; that he spent three or four hours each day in thelr place of 
business, saw the business carried on by them, knew that they kept Uquor in 
thelr office, and knew that they "drank during business hours" ; that he knew 
they had made many such contracts with other brokers on thelr own account ; 
that he knew also that they had contracts with other customers blnding them 
to deliver stocks ; that he had frequently seen thèse customers and personàlly 
knew some of them ; that he knew of no property owned by the bankrupts ex- 
cept thelr interest In thelr contracts with other brokers; and that hls object 
in bringlng about the transaction which Involved the transfer complalned of 
was that hls account might be safe, because he expected to carry the stocks 
whlch It covered for a long tlme, until he could get what he wanted for them, 
and deslred to hâve them In a condition so that he could sell out and get his 
money whenever he wanted It. 

The master has further found that Kingman stated to one Howard and al- 
so to one Brown that he "got out from the bankrupts because he dld not Ilke 
the look of things." The évidence regarding the statement to Brown was 
admitted against the defendant's objection. The défendant has not excepted 
to the report upon this or any ground, and the évidence thus admitted might 
be disregarded wlthout affecting any material flndlng or conclusion In the 
report 

Against the complalnant's objection that it was too remote, the master ad- 
mitted évidence ' that before beglnnlng hls deallngs with them In February, 
1903, Kingman Inquired about the bankrupts' flnancial responslbillty of a 
reputable flrm of brokers in Boston, and received the assurance of that flrm 
that they "were ail rlght." The complalnant has duly excepted. My ruling 
is that the évidence was properly admitted, its weight belng for the master 
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to détermine. But, wlthout this évidence,, the ntmost eîEect of the évidence 
remaining is to show that Kingman "doubted the bankrupts' flnancial re- 
sponsibllity in a gênerai way," and this the master bas found. There can 
be no question that, whether he reoelved the. Information testiiied to or not, 
hé knew enough at the time of the transfer tO ralse such a doubt in the mind 
of a reasonably prudent person occupying his relation to the bankrupts. -It 
does not foUow, however, that he suspected or had reason to suspect them to 
be insolvent at the time of the transfer. He might well bave doubted wheth- 
er they were flnancially strong enough to be secure against ail such emergen- 
eies In the stock market as might occur during a period such as the opéra- 
tions he had undertaken might require, without having sufflclent reason to 
suspect that on April 11, 1904, thelr property was of ». value less than tbe 
amount of thelr liabilities. 

As to the amount of the bankrupts' assets, or thelr liabilities on the day 
mentioned, it does not appear that he had any actual knowledge at ail. The 
master has found that he made no Inquiry of them as to thelr liabilities or 
assets. The only way in which he can be charged with knowledge of thelr 
insolvency Is by holding that he was put on inquiry, and must therefore be 
regarded as having known ail that Inquiry of the bankrupts would bave 
revealed, supposing them to bave disclosed to hlm the whole truth about their 
situation, The complainant argues that such knowledge must be imputed to 
hlm, and that by reason of It he must be held to hâve iad reasonable cause 
to belleve that the bankrupts Intended to prefer hlm by the transaction In 
question. 

I afereé wlth the master that neither the f acts fôund nor the évidence before 
him warrant the iinding that Kingman had or is chargeable with knowledge 
of the bankrupts" Insolvent condition. He Is not shown to hâve known of any 
instance of failure on their part to meet an obligation when due, elther to 
him or to any one else, or to bave known of any Instance In which they had 
to borrow in order to meet thelr obligations. There was nothing more to put 
him on inquiry than the facts that they were engagea in a business of spécu- 
lative character, and that their method of conducting It afforded indications 
of reckless management on their part. That he knew of no other property 
owned by them, except their Interest in contracts simil.ar to his own, eannot 
be regarded as indicating to him that they had no other property. He is not 
shown to hâve been In such relations with them as would call on him to draw 
from his ignorance of the existence of other prc^erty the conclusion that 
there was none. 

As to their other contracts, he had no knowledge, so far as appears, whether 
they were profitable or the reverse. If his own contraet showed a loss, It did 
not follow that the same was true of the others. 

The immédiate facts and circumstances of the transaction ciaimed to hâve 
efCeeted the préférence are thus found by the master: 

"On 'the Hth day of April, 1904, Kingman had marginal contracts with the 
bankrupts to deliver stocks valued at $42,550 upon the payment of $34,525.85. 

"At that tfme Kingman demanded that his marginal contracts with the 
bankrujpts should be transferred to Corey, Milliken & Company, and In eom- 
pliance wlth this demand the bankrupts paid Corey, Milliken & Company 
$4,917.36 In money, and Corey, Milliken & Company charged the bankrupts on 
their open account $3,024.15, and in considération thereof assumed the King- 
man aeeount wlth the bankrupts. Corey, Milliken & Company within a year 
subsequently carrled out their marginal contracta with the sald Kingman and 
they were closed out at a profit." 

Kingman's request that hiS account be transferred as above was complied 
with by the bankrupts withoùt delay and without any serious protest or ob- 
jection bn thelr part, so far as appears. It may be assumed that he under- 
stood that the margin In thelr hands would be in some form transferred with 
the account, but IJiere is nothing to show that he knew anythlng about the 
actual manner in which this was accompllshed, whether by payment or by 
charges In account, or that he knew anythlng as to the proportion which the 
property transferred bore to their total property at the time. There was 
no payment whatever to him, he had not at the time taken such action as 
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would make ariy payment due. In parting wlth the property Involved In hl5 
aceount, the bankrupts were, ot course, relieved of ail their obligations in con- 
nection with It 

I do not think It can properly be said that tacts and clrcumstances wlth 
respect to the bankrupts' flnancial condition hâve been brought home to the 
défendant Klngman such as would put an ordlnarily prudent business Cian 
upon inquiry aa to their assets and liabilities before allowing the transfer 
of the aceount. If not, since he had no actual knowledge of their insolvent 
cciiidltion, he had not reasonable cause to believe that they Intended to prefer 
hîm by the transfer. 

The exceptions to the report must therefore be overruled, the report con- 
flrmed, and the blll dlsmlssed. 



SONNENBERG v. SOUTHERN PAO. 00.» ; 
(Circuit Court of Appeals, Ninth Circuit February '10, 1908.) 

No. 1,479. 

1. Weit of Ebeoe— Review— Dïbected Veedict. 

In determining whether it ,was proper to direct a verdict for défend- 
ant, plaintiff Is entitled to the; beneflt of ail the hiferences in bis favor 
•vhieh the jury coUld hâve been justlfled in drawlng from the testimony. 

[Ed. Note, — For cases In point, see Cent Dig. vol. 3, Appeal and Brror, 
S 3748.] , ' 

2. Masteb akd Seevant— Raileoads— Injuey to 'Laboeeb by Cavino Bank— 

Safety OF Place — QuesMon. foe Jtjey. 

In an action against a railway company for injury to a laboret caused 
by the caving of a bank of an excavation, lield, uHder the évidence, -à 
question for the jury whether the company provlded a reasonably safè 
place in which he was required to work. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant, §§ 1010-1031.] 

In Ërror to the Circuit Court of the United States for the North- 
ei n District of Cah'fomia. 

This Is an action by the plalntlfC in error to recover damages for personal 
injuries occasioned by the alleged négligence of the défendant in error. The 
court directed the Jury to flnd a verdict for the défendant, and plaintiff as- 
signs this direction as error. ; i: 

The évidence material to be consldered upon this question Is substantialjy 
as follows: In the fall of 1904 a wooden culvert passlng throngh the em- 
bankment of défendant's railroad near a point désigna ted as the "Nacimiento 
Swltch" In San Luis Obispo county. Cal., was burned out. In'thé early part 
of December the company determined to replace the burned out wpoden cul- 
vert with a concrète arch, and R. M. Drake, assistant résident engineer, waa 
detailed to take charge of the work. The necessary material was sent to the 
switch for use at the culvert. The work was commenced about the lOth or 
12th of December, under charge of JR. P. Edgecombe, the gang, foreman in, the 
bridge and building department ïhe work had been in progress 10 or 12 
days when plaintiff, who was residing at San Miguel, and another la,borer by 
the name of Braffat, residing at the same place, were informed that they 
could get work at the culvert. San Miguel is abput six miles from the 
switch. The plaintiff and Braflfat were t^ken to .tjie culvert by a wprk train 
on Decemlter 22d, and after J:helr arrivai^ they were set to work by the fore- 
man. At that time there was a eut In the embankment uijder the rails from 
18 to 20 feet wlde, and from 12 to 15 feet deep.; Piles had been driven ou 
each side of the eut to support the rails abovew The plaintiff and Braffat 
were sent to the bottom of the culvert to shovel dirt There is some conflict 
in the évidence as to the work that had been done ijp to this time tO seeura 
the banlis of the eut, but ît is not very material. There is no conflict in the 
évidence as to the caving of the bank which resulted in the injury to plaintiff. 

•Reliearing denied June 10, 1906. 
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When the plaintiff gave his testimony in court In February, 1907, he waa 
23 years of âge. He testifled that he had never before worked In cuts or 
excavations or In maklng dltches. He was not told oï any danger to be ap- 
prehended when he went to work, and hë apprehended no danger. He 
knew nothlng about that klnd of work. In his testimony he refers to the 
piles, but he says when he entered the excavation or eut there were no timbers 
or supports alongside either of the embankments. There wa« nothlng in the 
(•ut or excavation other than the piles — nothing agalnst the slde of either 
bank. The plaintiff afterward qualifled his testimony on cross-examination 
by saying substantially that there were no timbers In the walI to Ms back. 

Braffat In his testimony on behalf of the plaintiff, mentions the plies, but 
says there was nothing to hold up the banks. 

Brunsklll. another wltness on behalf of the plaintiff, who was employed In 
thé eut on Deeember 23d, 24th, and 26th, says that on tfidse days there were 
no timbers upon either slde against the embankments. 

The foreman, Edgecombe, testifled that it was necessary to drive piling 
and bulld a temporary trestle in order to carry the trains over; that the 
trains were In motion going over the Work; that they dug an open trench 
down from the rails about 15 feet wide. At the time of the accident they 
were down approximately 12 feet below the base of the rails. Before they 
got down there they had shored everythlng — had shored the trestle down at 
a point four feet below the stringers; shored the banks ontslde of the Une of 
plies. He testifled further that the cave-In occurred from undemeath the 
bottom end of the planklng; It occurred at a point about Bve or six feet 
above the bottom of the excavation. When the accident occurred he tnvesti- 
gated to see how much dlrt had come down from the bank, and found that 
approximately a lump perhaps two feet In length had come down. , It fell 
ont from up inside under the end of the planklng. He deterralned the amount 
of the earth that was undemeath the planklng. He had to look up under- 
neath the planklng tosee the hole. The materlal and the bulkheadlng were 
Rtill there; they dld not fall. The foreman also testifled that Paegles, 
Stukie, and a helper by the name of Gulles dld the shoring. 

Paegles testifled that he put the shoring In and secured the banks. He dld 
It with the assistance of Stukie. He says the shoring extended down to flve 
feet from the bottom of the excavation where the accld«nt happened. The 
sheathing or planklng conslsted of boards 2 Inches thiek by 13 Inchçs wide 
and 5 feet long. There were flve on the side where the man was hurt, flve 
straight up and down, and two aeross, and a telegraph pôle from; that bank 
to the other one. The telegraph pôle was the shore, andthe planks that were 
put up against the sldes of the bank Itself were called "lagglng." He says this 
was done flve days before the happening of the accident to the plaintiff; that 
the earth that struck the plalntifÊ fell from a point between flve and six feet 
above the bottom of the eut, It came from the end,o( the shoring, and about 
flve or six feet from where plaintiff was standing. The earth fell from right 
undemeath the planks. It fell right out of the bottom. It came from under- 
neath the edges right close to the last plank. This wltness testifled that he 
and another man put In this lagglng; that tbey were the mén urider the fore- 
man whose business It was to put In the lagglng when necessary. They put 
In ail the lagglng that they were dlrected by the foreman to put in. 

Stukie testifled that planklng had been put up threé days before the acci- 
dent by himself, Peagles, and some helpers. He says he told Edgecombe 
he thought It needed it, and Edgecombe said: "Yes, put It op." At the 
time of the accident this pllIng or lagglng camé between flve and six ^ feet 
from the bottom of the excavation. ' The lagglng was kept in place sfgâf nst 
the planking by two high planks crosswlse of the perpendieular plank- 
lng and a shore aeross to the opposite bank-, He eoinmenced timberlng when 
they started to excavate, and they timbered as they went down. ,, 

W. A. Frye testifled, on behalf of the défendant, that he wa'S a laborer 
employed by the défendant cbmpany, worked under Edgecombe;'' had been 
working as a member of that gang for a llttle over a yèar; thast whéneTer 
they would flnish the upper portion of a eut they would put lagglng On It, 
and they kept lagging the flnished portions of it until they ,eot down-to a 
point within about flve feet of the bottom. It waa not flnished, but wàs ïagged 
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wlthln flxe or six feet of ljie-,bottom. It was flnished so far as thelr work wa» 
conç^ne^. 

The testlmony of Edgecombe as to whether the tlmberlng had been flnished 
down to the point between flye and six feet from the bottom of the eut was as 
foUows: "Mr. Schleslnger: [ Q. I understand, Mr. Edgecombe, that thls place 
waSiShored, according to your testlmony, from the point marked 'rails' to a 
point wlthln five feet of the bottom of the excavation? A. Between 5 and 6 
feet; yes, sir. Q. That Is, whenever you flnished a portion of It, that portion 
whleh. was flnished, you shored up; Is that right? A. You are talklng now 
about the trestleworkî Q. I am: talklng now about the embankment; did 
you shore It up as you flnished it?- A. The embankment was shored up; yes, 
sir. Q. As you flnished It? A. Yes, sir. Q. You did not shore beïow the slx- 
foot point, or the flve-foot point, because It was not flnished? A. Not at the 
time of the accident Q. But up to the tlme of the accident It was flnished 
up to within a point of 5 or 6 feet? A. The shoring was complète wlthin a 
point of 5 or 6 feet at the bottom of the excavation. Q. That Is, that part 
was flnished? A. That was ail excavated and dug out; yes, sir. Q. That is, 
that part was flnished and shored up, was Itî A. Shored up; yes sir. Q. 
And flnished. That Is ail." 

The plalntlfC had been at work In the bottom of this eut shovellng dirt 
about 10 or 15 minutes When the south bank of the eut underneath the bot- 
tom end of the planking caved in* and a quantlty of earth fell on hlm throw- 
Ing hlm to the ground. A second eaving of the earth from the same place 
Immedlately followed, whlch fell upon plaintIfC's right leg and broke It, pro- 
ducing a compound eomminuted fracture. On the day followlng: the injury 
plalntlft was removed to the rallroad hospltal In San Francisco, and remained 
there for neSrly seven months. The next day after arrlvlng at the hospital 
he was operated on for the purbosfej of remOvlng the broken pièces of bone. 
He underwent three opérations In ail: whlle In the hospltal. After recovering 
sufliclently to use the Injured leg, it was found to be about half an Ineh 
shorter than the other. 

This Injury to the plalntlfl" is the cause of action agalnst the défendant. 
The testlmony, as has been stated, Is to the effect that the earth whlch fell 
upon the plalntlff and Injured hlm came from underneath the bottom end of 
the planking at a point about flve or six feet above the bottom of the excava- 
tion. Upoii thls testlmony the ôourt instructed the jury to flnd for thé de- 
fendant, upon the claim made by the défendant that the évidence showed 
that suflîcient and adéquate materlal was furnished the employés; that the 
materlal was to be' adjusted and put in place by the employés as the Work 
progressed, and as it should be deemed necessary for their own safety to 
do so; that the place where thîs work was being carrled on and in which 
the plalntlff wâs being employed was not such a one as Is contemplated by 
the law requlrlng that the master shall furnlsh a safé place for the servant 
to work In. ': , 

Bert Schlésînger, for appellant, 

A. A. Moore and Stanley Moore, for respondent, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
controversy în tjiis case turns upon the question whether the rule 
requiring the master, to furnish the servant a reasonably safe place 
in which to work is applicable to the facts of this case. In determin- 
ing the question upon the instructions of the court, the plaintiff is 
entitled to the benefit of ail the inferences in his favor which the jury 
could hâve been justified in drawing from the testlmony. Pleasants 
v. Fant, 22 Wall. 116, 122, 22 L. Ed. 780. 

The plaintiff, at the time of the accident, was 20 years of âge. He 
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had never before worked in cuts or excavations. He knew nothing 
about that kind of work. He was not warned that there was any 
danger in the place where he was set to work, and he apprehended 
none. So far as he made a place for himself in ■ shoveling the dirt 
from the bottom of the eut there was no danger, and he was not in- 
jured by reason of any weakness of the bank produced by his work. 
He was injured by the falling of the earth from behind the timbers, 
and not from the untimbered bank. To see the place from which the 
earth fell it was necessary to look up and underneath the planks. 
The plaintifï had nothing to do with the work of timbering this em- 
bankment. That was in charge of other workmen assigned particu- 
larly to that work, and it had been completed some days, down to the 
point where it stood on the day of the accident. The foreman evi- 
dently knew that as the work of shoveling out the eut proceeded 
the embankment would become dangerous to the laborers in the eut, 
and he undertook to make the place safe for them by setting men to 
work timbering the embankment. The fair inference is that the 
timbering was either not carried low enough or failed to make the 
bank secure as far as it did go, for the bank caved and the plaintiff 
was injured. The plaintiff did not know of the danger arising 
from the fact that the earth might fall from behind the timbers, and 
the danger was not so obvious that he could be présumed to hâve 
known of it. 

In the case of Union Pacific Ry. Co. v. Jarvi, in the Circuit Court 
of Appeals for the Eighth Circuit, 53 Fed. 66, 3 C. C. A. 433, the 
plaintifï was at work in a coal mine digging coal, which was removed 
by cars furnished him on each day. On the day of the injury to plain- 
tifï, which was the subject of the action, there were no cars at the 
place where he was working. He accordingly walked along a pas- 
sageway in the mine to get a car, and was struck by a stone that 
fell from the roof of the passageway, which injured him. At the 
conclusion of the testimony défendant requested the court to in- 
struct the jury to return a verdict in its favor. The request was 
denied, and this action of the court was assigned as error in the Cir- 
cuit Court of Appeals. Judge Sanborn, in discussing the duty of the 
employer in that case, said: 

"It is the duty of the employer to exercise ordtnary care to provlde a rea- 
sonably safe place In which hls employé may perform his service. It Is his 
duty to use diligence to keep this place in a reasonably safe condition, so 
that his servant may not be exposed to umiecessary and unreasonable rislcs. 
The care and diligence requlred of the master is such as a reasonably prudent 
man would exercise under libe circuinstances in order to proteet his servants 
from injury. It must be commensurate with the character of the service re- 
qulred, and with the dangers that a reasonably prudent man would appre- 
hend uhdër the circumstances of each particular case. Obvlously, a far 
hlgher degree of earè and diligence is demanded of the master who places 
his servant at work digging coal beneath overhanging masses of rock and 
earth in a mine than of him who places hls employé on the surface of the 
earth, where danger froih superincumbent masses is not to be apprehended. 
A reasonably prudent man Would exercise greater care and watohfulness in 
the former than In the latter case, and, throughout ail the varled occupa- 
tions of mankind, the greater the danger that a reasonably Intelligent and 
prudent man would apprehend, the hlgher is the degree of care and diligence 
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the law requires o( the master In the protection of tbe servant. For a f all- 
ure to exercise thls care, resultlng In the InjurJ of the employé, the employer 
Is Uablé; and this duty and Uability extend, not only to the unreasonable and 
unnecessary rlsks that are known to the employer, but to such as a reason- 
ably prudent man in the exercise of ordinary diligence — diligence propor- 
tionate to the occasion — would hâve known and apprehended. * * « 
While the master Is not a guarahtor or insurer of the safety of the place in 
which hé puts hls servant, or of the safety of the tools or macbtnery he fur- 
nishes, he is In every case bound to exercise that care and diligence propor- 
tionate to the occupation and tbe occasion whlch a reasonably Intelligent 
and prudent man would use undèr like circumstances both to provide and 
keep In reasonably safe condition the place of work and the machinery and 
appUances teqûisite to its performance. Thls duty Is Personal to the master, 
and cannot be so delegated as to reiieve him of Uability. ♦ * * Of the 
master. la required a care and diligence In the préparation and subséquent 
inspection of such a place as a room in a mine that Is not, in the flrst In- 
stance, demanded of the servant. The former must watch, Inspect, and care 
for the slopes through which and In whlch the servants work as a person 
charged wlth the duty of keeplng them reasonably safe would do. The lat- 
ter bas a rlght to présume, when directed to work in a partlcular place, that 
the master has perfôrmed hls duty, and to proceed wlth hls work In rellance 
apon thls assuniption, unless a reasonably prudent and Intelligent man in 
the performance of hls work as a miner would hâve learned facts from 
which he would hâve apprehended danger to himself." 

The testimony, was conflicting as to the place and cause of the in- 
jury. ■ The court, after referring to some of the features of the tes- 
timony, said: 

"In View of thls testimony It eertainly was a fair question for the jury 
whether or not the defeudant's failure to protect this partîcular portion of 
the roof by timbers or to remove It by blastlng was not a lack of ordinary 
care." 

In the case oi Kelley v. Fourth of July M. Co., 16 Mont. 484, 496, 
41 Pac. 273, S7f5, the court states the case and the law applicable there- 
to as follows: 

"The évidence In this case Is that the plaintiff was employéd, at the thne 
of the accident. In running a tunnel in def endant's mine. He was doing this 
work under the Immédiate supervision and direction of John Sheehan, the 
forehian and manager Of tbe mine. Sheehan was not working in the mine 
Wlth the plaintiff. The plaintiff was not engaged in creating a place, on hls 
own judgment, and- at his own risk. He assumed the rlsks naturally attend- 
ant upon driving the tunnel. It was the duty of tbe défendant to keep that 
part of the tunnel or place already créa ted safe, by whatever reasonable" 
means were necessary. If the plaintiff had been Injured while in the actual 
work of drllUng or blastlng In the face of the tunnel hé was driving, he 
may hâve had no clalm on the défendant for damages; for thèse were rlsks 
he assumed as ai miner. But he did not assume the risk of def endant's 
failure to keep that part of the tunnel or place already created reasonably 
safe and secure. For Instance, if a stone or material blasted or dug from 
the tunnel by plaintiff should bave been blown against, or should hâve fall- 
en upon, hlm, he would bave had no remedy against défendant for any In- 
jury sustained thereby. This Is a risk belonging to hjs employment, and 
which he assumed. But he did not, by his employment as a miner in driving 
the tunnel, assume the risk of the failure of the défendant to take such rea- 
sonable précautions as were requlsite to prevent tbe caving and falling of 
the roof of that part of the tunnel already created upon him, while engaged 
In his work. Nor did he assume tbe risk of the failure of the défendant to 
keep the floor of the tunnel so free from rock and débris as not to materlally 
hinder or obstruct his escape from hls place of work, In case of accident, such 
as occurred in this case, or might occur by prématuré or unexpected explo- 
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nions of thé dangerous materials he was uslng in hls work. He assumed 
the rlsks incident to the work in front of liim, and not the risks of defend- 
ant's failure to properly care for that part of ttie tunnel or place behind him 
which he had completed and turned over to the care and control of the de- 
fendant." 

The court then refers to Union Pacific Ry. Co. v. Jarvi, supra, as 
collating a large number of authorities and containing an able and 
exhaustive discussion of the law governing that class of cases, and 
concludes with the opinion that the défendant in the case was guilty 
of négligence in not sufficiently timbering the tunnel where plaintiff 
was at work and received his injuries, and in hot procuring compétent 
timbermen to do the work. It is not necessary to go that far in the 
présent case. We are hère simply called upon to détermine whether 
the reasonable sufficiency of the timbering of the embankment for 
the safety of the workmen employed in the eut below was a question 
for the jury. 

In Mather v. Rillston, 156 U. S.. 391, 399, 1^ Sup, Ct. 464, 467, 39 
L. Ed. 464, the Suprême Court of the United t^tates had occasion to 
State the gênerai principle applicable to cases of this character. The 
court said: 

"If an occupation attended wIth danger can be prosecuted by proper pré- 
cautions wlthout fatal results, such précautions must be taken by the pro- 
moters of the pursuit or employers of laborers thereon. Llability toi injuries 
following a disregard of such précautions wlU otherwlse be incurred, and 
this fact should not be lost slght of. So, too, if persons engaged in dangerous 
occupations are not Inf ormed of the accompanying dangers by the prpmoter.s 
thereof, or by the employers of laborers thereon, ahd such laborers remain in 
Ignorance of the dangers and suffer in consenuence, the employers wlll alsn 
be chargeable for the injuries sustained. Both ôf thèse positions should 
be borne constantly In mlnd by those who engage laborers or agents in danger- 
ous occupations, and by the laborers themselves. as reminders of the duty 
owing to them. Thèse two conditions of llability of parties employing labor- 
ers in hazardous oceupationfe are of the highest Importance, and should bc 
in ail cases strlctly enforced." ■ 

The authorities upon this question are numerous, presenting it in 
the varions phases of employment ; but we think the cases citçd suffi- 
cient to show that upon the facts in the présent case the court should 
hâve submitted to the jury; under proper instruction, thê Question 
whether the défendant had provided a reasonably safe place in which 
the plaintifï was required to work. . 

The judgment of the Circuit Court is therefore reversed, with in 
structions tç grant a new trial. 



UNITED SHEET & TIN PLATE CX). V. HESS et al. 
(Circuit Court of Appeals, Sixth Circuit March 18, 1908.) 

No. 1,744. 

Banketjptcy—Moetgaqes—Restobation— Parties. 

Complalnants vvere mortgage credltors and stockholders in the T. Co., 
which was thereafter merged In the baukrupt. Shortly after the merger 
the bankrupt executed a trust mortgage to secure a bond issue, in which 
there was a provision for the satisfaction of complalnants' debt from the 
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proeeeds of the bonds ; but complainants claimed that after they had agreed 
to STich BQortgage a surreptitlous addendum was Inserted.authorizing tbe 
banbnipt to employ the bonds as collatéral seeurity wlthout référence to 
complainants' lien. Complainants also asserted that they were Induced 
by fraudulent représentations to surrender their seeurity on the assets 
of the T. Oo., and accept the bankrupt's bonds in lieu thereof, and prayed 
that thé transfer of the T. Co.'s property to the bankrupt be set aside and 
complainants relegated to their original positions as creditors and share- 
holders of that company, and if th^t çould not be done that their claims 
be declared and enforced as a flrst lien on that part of the T. Co.'s prop- 
erty that had beén acquired by the bankrupt. Held, that a decree grant- 
ingrelther relief would not be blndlng on the mortgagees under the trust 
mortgage, wbo were npt parties, and that the trustée under such mort- 
gage, was an Indispensable party tojthe suit. 

Appeal from the' District Court of the United States for the East- 
ern Division of the Southern District of Ohio. 

I. H. Taylor, for appellant. 
J. F. Foster, for appellees. 

Before LURTON, SEVERENS; and RICHARDS, Circuit Judges. 

LURTÔN, Circuit Judge. This ïs an appeal from à decree arising 
upon a controversy over a lien claimed against the property of the 
bankrupt by an intervening créditer. The bankrupt is the United 
Sheet & Tin Plate Company. The intervening creditors are the 
appellees, Henry Hess, Rankin L. Shoemaker, and the executors of 
Thomas Hackett. Thèse creditors by jietition asserted a mortgage lien 
upôn certain property of the bankrijpt, corporation arising under a 
mortgage inade to secure them by the Tuscora Steel Company, the 
then owners of the property upon which the lien is now asserted. This 
property of the Tuscora Steel Company was subsequently conveyed to 
the bankrupt. The contract of sale, it is claimed, recognized the lien of 
the debt due to the petitioners, and, among other things, provided that 
the United Sheet & Tin Plate Company, the bankrupt, should issue 
bonds secured — 

"by a flrst mortgage, on ail the properties of the two plants [the Union Sheet 
& Tin Plate Company, acquired not only the plant of the Tuscora Com- 
pany, but also the plant of another Company known as the Marietta Sheet 
& Tin Plate Company] taken In by the said Company under this agreement 
and such other propertlçs as It may tiake . In prior to the exécution of the 
sald mortgage, the total amount of the said Issue to be $250,000. Said mort- 
gage shall be executed to a, trust company, as trustée, and it shall be In- 
corporated In the terms of the said mortgage thàt the sald trust company 
shall receive the proeeeds of the said bond issue, and pay ove.r to the said 
company the flrst proeeeds arising from the sale of said bonds, up to the 
sum of $60,000, to be used as working capital for the plants taken In by 
the sald company. The sald trust company shall apply the proeeeds of the 
sale of the remalning bonds, flrst and ratably to the payment of the preferred 
claims against the two companies, sald preferred indebtedness of the Tuscora 
Steel Company, amounting to about $31,000, due R. Li. Shoemaker, Thos. 
Hackett, Henry Hess, H. F. Strous, and Larkin C. Taylor, and secured by 
a mortgage of $38,000 to Thos. Hackett ahd others." 

The mortgage provided for was draWn and submitted to the attor- 
ney for petitioners, and as so submitted was approved. As thus sub- 
mitted and drawn, the petitioners state that it contained the provisions 
for their protection recited above. It is then averred that afterwards. 
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and without their knowledge or consent, there was added a clause in 
thèse words : 

"But nothing in this article [ref etring to an ' article of the, blanket mort- 
gage providing for the satisfaction of the debt due the ifetitibners] shall pre- 
vent said company from using or employing sald bonds or any o£ them aa 
«Dilaterai seeurity." 

This mortgage, wîth this alleged surreptitious addendum, was re- 
corded September 16, 1903. This altération in the contract and mort- 
gage, it is charged, was not known to the petitioners until they heard 
of the issuance of the bonds and the use of the bonds as collatéral 
seeurity as foUows : To the American Sheet & Tin Plate Company, 
to the extent of $37,000 ; to the Guernsey National Bank, of Cambridge, 
Ohio, $14,000 ; to the Harbor Bank, of Canton, Ohio, $19,500. Upon 
learning the situation, petitioners say, they were about to file a pétition 
to restrain the issuance of other bonds and to compel the return of the 
bonds so already issued. Negotiations were begun with the mortgagor 
company, which resulted in a certain showing Seing made to the peti- 
tioners in respect to the solvency of the mortgagor, whereby "they were 
induced to waive their objections to the violation of the original con- 
tract of consolidation by the fraudulent interpolation in said mortgage 
and the unauthorized issuance and disposition of bonds as aforesaid, 
and to take bonds of the Union Sheet & Tin Plate Company, secured 
by said mortgage," etc. The purpose of this agreement was, confessed- 
ly, to protect thèse appellees as preferred creditors, and that purpose 
was so declared. It was agreed between the bankrupt and the appel- 
lees, among other things, that appellees — 

"hold notes of the Tuscora Steel Company, as foUows : K. h. Shoemaker 
and Henry Hess, $2,500; Thomas Hackett, $5,000; M. F. Strauss and Lar- 
kin C. Taylor, $5,000. Thèse parties agrée to accept in payment for said 
notes and accrued Interest bonds of said issue above mentioned at 83 per 
cent, and accrued interest, and the Columbus Savings & Trust Company, 
trustée, is hereby authorized and direeted, upon receipt of said notes, can- 
celed, to issue bonds for same as hereln provided, and return said notes to 
the treasurer of the TJnited Steel & Tin Plate Company, and fractional 
amounts necessary to adjust the account to be paid In cash out of the sales 
of the bonds as herein provided. The trustée is also authorized to Issue 
bonds at 85 in payment of the account of the American Tin & Terne Plate 
Company amounting to $1,234.37 ; the amount necessary to balance the ac- 
count to be adjusted in cash out of the proceeds of the bond." 

In accordance with this arrangement the petitioners seem to hâve 
surrendered the notes of the Tuscora Steel Company and to hâve ac- 
cepted from the trustée named in the clause of waiver above bonds of 
the bankrupt company as provided in that agreement. The pétition 
attacks this latter agreement as induced by active fraud and as a part 
of a gênerai scheme of fraud by which the said company had acquired 
the property of the Tuscora Company. They say that the représenta- 
tions made to induce them to accept the bonds of the bankrupt com- 
pany so secured under said mortgage licensing an issue of $250,000 of 
bonds were false and fraudulent and made to cheat and defraud. They 
also aver that they were large shareholders in the Tuscora Steel Com- 
pany, and had accepted stock for their interest therein in the b^ikrupt 
company, in reliance upon their agreement that the sale would be car- 



892 159 FEDERAL REPORTEE. 

ried out in good faith. The prayer is: (1) That thé transfer of the 
property of the Tuscora Company be set aside and the deed canceled 
and the parties relegated to their original positions as creditors and 
shareholders in that company. (2) If this cannot be donc, that their 
elaims be declared and ' enforced as a first lien upon that part of the 
property of the Tuscora Company acquired by the bankrnpt. 

The court below upon the pleadings and the évidence decreed to the 
petitioners a lien and charge upon the property of the Tuscora Com- 
pany and ordered the same to be sold for its satisfaction. It may be 
hère addëd that, pending the bankrupt proceedings, a composition was 
agreed upon between the bankrupt corporation and its creditors, which 
was confirmed by the court, with a proviso that "the composition 
should not a^ect the secured creditors of said bankrupt, or any lien or 
other securitiës held by any créditer of said bankrupt," and that "ail 
liens or daims alleged or claimed in any pleading now filed in this pro- 
ceeding in bankruptcy * * * will be héreafter adjusted by this 
court." , It was further ordered that the trustée should — 

"turn over to said bankrupt ail property In his hands as sueh trustée, but 
that such turning over shall In no wise affect any intervening pétition or 
cross-petltlon filed hereln, or any cause of action, riglit of action, or equlty 
therein set up, or àny lien therein claimed, or any other secured claim against 
said banbrupt, or lien or clainied lien on any of the property of said bank- 
rupt, ail of which, jiuless settled by agreement of the parties, shall be con- 
sidered and heard arid adjudicated hereih, arid enforced where adjudicated 
fo exist, and ail said intervening pétitions and intervening cross-petitlons 
shall be proseeuted to final adjudication hereln unless sooner dismlssed." 

Under this réservation the claim of liens herein asserted was ad- 
judicated with the resuit stated. From this decree the bankrupt only 
has appealed. 

There is no better established principle than that ail parties inter- 
ested, whose rights will be directly affected by the decree, must be made 
parties to the suit. There are exceptions to this rule, growing out of 
the nécessities of particular cases, which need not be hère referred to. 
The relief which , the petitioners sought was directly hostile to the 
mortgage of September 1, 1893;. That mortgage included the property 
of the Tuscora Company and secures an issue of $350,000 in bonds is- 
sued by the mortgagor, the bankrupt appellant. In one aspect the peti- 
tioners sought td annul the agreement consolidating the Tuscora Com- 
pany with the newly organized company, the mortgagor, and appellant, 
and to be relegated to their rights as stockholders in and mortgage 
creditors of the Tuscora Steel Company. Failing in this, they sought 
to enforce the lien of their mortgage, a lien antedating the conveyance 
to the bankrupt, as well as the miortgage made by it. A decree upon 
either aspect of the case would be fruitless, unless the mortgagees 
would be thereby concluded. That they would not be, not being par- 
ties, is too plain to be discussed. Louisville Trust Company v. Cin- 
cinnati, 76 Fed. 296, S2 C. C. A. 334; Keokuk & Western Railroad 
Company v. Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 38 L. Ed. 450. 
That the decree adjudicating the appellees' lien will be fruitless, and the 
sale plainly subject to any rights which could not be affected by a decree 
against the mortgagor alone, is also obvions. It was error to proceed 
without the trustée under the mortgage of September 1, 1903, 
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Reverse, with direction to set aside the decree of référence, the dé- 
cret' confirming master's report, and final decree, with leave to amend 
by making the trustée of the mortgage of September, 1893, a party 
défendant, if appellees shall be so advised, or dismiss the pétition for 
want of proper and necessary parties. 



PENNSTLVANIA R. CO. v. FORSTAI^I,. 
(Circuit Court of Appeals, Second Circuit. January 7, 1G08,) 

No. 46. 

1. Weit of Ebboe— Dibection or Verdict— Review. 

On review of an order decUning to direct a verdict for défendant, the 
Circuit Court of Appeals must examine the évidence f rom a vlewpoint 
most favorable to plalntlff. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 3, Appeal and Error, § 
4024.] 

2. Mastee and Servant— Injubies to Servant— Raileoads—Assumed Risk— 

Peomise to Repaie. 

Plaintiff was employed as a brakeman In defendant's rallroad yard, 
and requlred to assist In placlng cars with a swltch englne, to whlch a 
push pôle was attached with a eollar and ehalns, to prevent the pôle from 
swlnglng too far to the slde. The coUar had been In a détective condi- 
tion for some months prlor to the accident, and plalntlff in various ways 
had attempted to prevent Its sllpplng, wlthout suecess, when he complaln- 
ed to defendant's agent, who promlsed that the eollar should be flxed the 
next tlme the englne went to New Jersey. A few days after thls promise 
was made plalntlff Injured hls hand, and was prevented from performing 
his regular duties, and had not worked again with such englne nntll just 
before the moment of the accident, when, as he was rlding on the rear 
of the englne, "drlHIng" cars by means of the pôle, It swung too far off 
the track, and struck a car on an adjoinlng track, and was forced back 
agalnst plalntlff, causlng hls Injuries. Eelû, that plalntlff was justifled 
In remalning a reasonable tlme after the promlsed repairs, and in assum- 
Ing that the repairs had been made in hls absence, and that he tberefore 
dld not assume the risk. In the absence of proof that he knevv that the 
promise to repalr had not been fulfilled. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, §§ 63S-&40. 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. V, Hennessey, 38 O. C. A. 314.] 

3. Same— iNSTEtrcnoNS— Refusal. 

Where there was évidence of a promise to repalr a defective push pôle 
attached to an engine, by whlch plaintiff was Injured, and there was no 
évidence that plaintiff knew the repairs had not been made at the tlme 
of the accident, a request to charge that if plaintiff knew the pôle was out 
of order, and If more than a reasonable tlme to repair It had elapsed 
after plalntlff had notifled défendant of the defect before the accident, and 
no repairs were made, he assumed the risk therefrom by remalning In 
the service, was proper ly refused, as ignoring the distinction between 
knowledge that the pôle was defective and knowledge of the danger to be 
apprehended from its use, and as failing to hypothesize that plaintiff 
knew the repairs had not been made. 

4. Same— Pleading— Promise to Repaie. 

Where a complaint eharged that défendant failed In its duty as an em- 
ployer and furnlshed unsafe appUances, and défendant, wlthout pleading it, 
was permitted to offer évidence to show that plaintiff assumed the risk of 
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the flangerous appllance, plalntifif, without spécifie plèading, was prpper- 
ly permitted to show a promise to repaie, which merely negatlred the as- 
sumptlon of risk; plaintilï not being required to négative assumption o£ 
risk in his complaint. 

[Ed. Note. — ^For cases In point, see Cent. Dlg. vol. 34, Master and Serv- 
ant, § 868.] 

5. Same— Négligence. 

Where plaintilï, a rallroad brakeman, was injured by a defective pusti 
pôle, whicli défendant furnished and knew was unflt for use, défendant 
was négligent in falling to perform its duty to furnish safe applianees, 
notwitliBtanding an extra pôle not shown to hâve been in good condition 
was'inthe yard; It being the duty of défendant, and not plaintilï, to in- 
stall such extra pôle on the engine. 

6. Same— Cause of Accident— Contbibutoet Négligence — Question foe 

JUBT. 

In an action for Injuries to a brakeman, whether the accident was 
caused by the slipping of a coUar attached to a push pôle on the engine, 
or by the négligence of plaintiff and his fellow servants, held for the jury. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 34, Master and Serv- 
ant, §§ 1000-1009.] 

7. Same— Inspection— DuTT of Masteb. 

A switch engine was operated with a heavy push pôle, secured to the 
engine by bolts and supports^ as well as by chains attached to a collar 
thereon. The collar was defective, and required more than a mère or- 
dinary adjustment, and plaintiff, a brakeman on the engine, prlor to his 
injury by reason of the defect, tjied without avall to repalr It, whereupon 
defendant's agent promised to send it away for repairs. Held, that such 
appliance was not one requirlng constant renewal and adjustment on ac- 
: count of daily wear and tear, and that It was the railroad company's duty 
to Inspect the same. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 34, Master and Serv- 
ant, § 235.] 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Writ of error to review a judgment entered upon the verdict of a 
jury in favor of the défendant in error, who was the plaintiff below. 
In the opinion the parties are designated as in the court below. 

Robinson, Biddle & Benedict (N.B. Beecher, of counsel), for plain- 
tiff in error. 
D.R. Almy, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This was an action to recover damages 
for Personal injuries received by the plaintiff, an employé of the de- 
fendant, through its alleged négligence. The plaintiff having recovered 
judgment in the court below, the défendant has brought this writ of er- 
ror. We may conyeniently consider the questions raisèd in the order of 
the points in the defendant's brief. 

; The defendant's first point isthat a verdict in its favor should hâve 
béen directed, because the plaintiff assumed the risk. The inquiry un- 
der this point necessarily involves an examination of the facts from a 
viewpoint most favorable to the plaintiff. We may therefore state the 
following as facts which the jury were warranted in finding from the 
évidence. 
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The plaîntiff was employée! by the défendant in its Brooklyn yard 
as a brakeman, but with certain additional duties with respect to the 
placing of cars. At the time of the accident he was riding on the rear 
end of a switch engine, which was "drilling" cars. The tracks in the 
yard had such sharp curves that it was impossible for cars to pass 
around them with ordinary couplings. To obviate this difficulty the 
rear end of this switch engine was fitted with a push pôle eight feet 
in length, fastened so as to project horizontally, and prevented from 
swinging too far to each side by chains attached to an iron coHar 
around the pôle. This collar was worn, and before the accident had 
sometimes slipped upon the push pôle. When it slipped, it permitted 
the pôle to swing farther to each side than was intended. It slipped 
immediately before the accident, and this time the pôle swung so far 
ofï the track — the engine going around a curve — as to corne in con- 
tact with a car upon an adjoining track. The pôle was thus forced 
back upon the plaintiff, squeezing his leg, and causing the injuries com- 
plained of . The collar upon the push pôle had been in a def ective con- 
dition for some months previous to the accident. The plaintiff had 
tried in various ways to prevent its slipping, but without effect. About 
a month before the accident he complained to the defendant's agent, 
his superior, about the trouble, and the agent promised that the collar 
would be fixed the next time the engine went to New Jersey. The en- 
gine was sent to New Jersey, but nothing was donc to the collar. A f ew 
days after this promise was made the plaîntiff injured his hand, which 
prevented him from performing his regular duties. He was about the 
yard, but did not work on this engine until just before the moment of 
the accident. It did not appear that the plaintiff, when he then went 
upon the engine, knew that the defendant's agent had failed to keep his 
promise to repair the collar. 

Thèse facts fall short of shpwing that the plaintiff was assuming the 
risk at the time of the accident. Éven if his knowledge of the defect 
amounted to knowledge of the danger, so that he once had assumed 
the risk, his position was changed by the defendant's promise to repair. 
The jury were warranted in finding that after this promise was made 
the plaintiff continued in his employment relying upon it, and not tak- 
ing upon himself the risk. This he had a right to do. He was justi- 
fîed in remaining a reasonable time for the promised repairs to be made. 
If he knew that they were not made within such time, he took his 
chances if he remained longer. But such knowledge is not shown.. As 
we hâve seen, it does not appear that the plaintiff, when he returned to 
work upon the engine immediately before the accident, knew that the 
défendant had failed to keep its promise to repair. There can be no 
inference that the plaintiff did not rely upon the performance of the 
promise, and assumed the risk, unless he knew that the promise had not 
been fulfilled. 

The defendant's second point is that the trial court erred in refusing 
to charge, as requested, that: 

"If the plaintiff linew that the pôle was out of order, and If more than a 
reasonahle time to repair it had elapsed after he notified the défendant before 
the accident, and no repairs were made, he assumed the risk theref rom by re- 
maining in the service." 
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The reqûest as a whole did not correctiy state the law. It : ignored 
tlie distinction between knowledge that the pôle was out of order and 
knowledge of the danger to be apprehended from its use. It also failed 
to State that the plaintiff knew the repairs had not been made. As we 
hâve just seen, it is not so mucha question of remaining after promised 
repairs hâve not in fact been made' as of remaining after knowledge 
that they had not been made.' 

In its third point the defendantclaims that the trial court erred in 
permitting the plaintiff to prove that the défendant promised to repair, 
in the absence of any allégation to that effect in the pleadings. The 
complaint charges that the défendant failed in its duty as an employer 
and furnished unsafe appliances. The défendant, without pleading it, 
was permitted to ofïer évidence to show that the plaintiff assumed the 
risk of the dangerous appliancé. Whether this practice was correct 
we need not now détermine. But certainly the plaintiff then, without 
spécifie pleading, had the right to show that the défendant promised 
to repair. This was in no sensé a promise which the plaintiff was seek- 
ing to enforce. It merely negatived the assumption of the risk. It 
showed that the plaintiff in continuing to work did not intentionally 
take upon himself the danger, but relied upon the defendant's promise 
to repair. The plaintiff in his complaint was not obliged to show that 
he did not assume the risk. A fortiori he was not bound to show why 
he did not assume the risk. . , 

The defendant's fourth point is that a verdict should hâve been di- 
rected in its favor because it fulfilled its entire duty as raaster. The duty 
of the défendant was to use reasonable care to furnish the plaintiff safe 
appliances with which to work'. The jury were warranted in finding 
from the évidence that the push pôle furnished by the défendant was 
unfit for use and that the défendant knew of it. The fact that an extra 
push pôle was at thë yard did not meetthe defendant's obligations. It 
was its duty, and not the plaintiff's, to install it upon the engine. 
Moreover, it does not clearly appekr that the spare pôle itself was in 
good condition. 

The fifth point urged by the défendant is that the court erred in sub- 
mitting to the jury the question whether the accident was caused by 
the slipping of the collar upon the push pôle. There was, , however, 
testimony that the collar slipped just before the accident and allowed 
the pôle to swing. With this évidence in the case, the question wheth- 
er such slipping caused the injury was rtiost properly submitted to the 

jury- , ... 

The defendant's sixth point is that the verdict should hâve been di- 
rected in its favor because the true explanation of the accident was 
the gross négligence of the plaintiff and his fellow servants. The true 
explanation of the accident was for the jury to find. We cannot say 
from the testimony that they were bound to find contributory négli- 
gence or the négligence of co-employés. It is true that the plaintiff 
directed the placing of the car which the pôle struck on No. 3 track. 
But it does not appear that he designated its précise location, nor that 
its location was dangerous, had the pôle not swung. So it does not 
appear that the plaintiff, when riding upon the engine, could in any 
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way hâve prevented the heavy pôle from swinging when the collai 
slipped. 

In its seventh point the défendant daims that the court erred in re- 
fusing to charge that there was no duty upon the défendant to inspect 
the push pôle. As a gênerai rule it is the duty of a master to properly 
inspect the appliances used by his servants for the purpose of discover- 
ing defects. An exception to this rule exists in the case of appliances, 
not of a permanent nature, w^hich require constant renewal and ad- 
justment on account of daily wear and tear. There the master does 
his duty wh.en he furnishes a supply of thèse appliances and the means 
by which the servants may adjust and repair them. But this was not 
a case of a simple appliance not of a permanent nature. The push pôle 
was a heavy appliance of wood and iron, secured to the engine by bolts 
and supports, as well as by chains attached to the coUar ; and the slip- 
ping collar required more than a mère ordinary adjustment, which the 
plaintifï or his f ellow servants were bound to make. • In fact, the plain- 
tif? tried without avail to fix it, and the defendant's agent promised to 
send it away for repairs. The trial court correctly refused to charge 
that the défendant owed no duty of inspection. 

There is no error, and the judgment of the Circuit Court is afHrmed. 



MILLS V. J. H. FISHEE & CO. 

(Circuit Court of Appeats, Sixth Circuit. March 11, 1908.) 

No. 1,740. 

1. Bankruptoy— Appeaij— Time fob Taking. 

Where a pétition for à rehearlng was flied wlthin 10 days after an 
order was made sustainlng a demurrér to a pétition in Involuntary bank- 
ruptcy, an appeal taken withln 10 days after the pétition was disposed of 
and the Judgment of dlsmlssal became final was in tlme. 

[Ed. Note. — Appeal and revIew in bankruptcy cases, see note to In re 
Èggert, 43 O. C. A. 9.] 

2. Same— Partnership. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 
1901, p. 3418], à partnershlp Is a distinct entity, and may be adjudged 
a bankrupt, irrespective of any adjudication against its Indlvidual mem- 
bers ; but, when there Is no adjudication against the flrm, the partner- 
shlp assets cannot be admlnlstered. If there be one member not adjudi 
cated, unless he eonsents. 

3. Same— "Act or Bankeuptct." , >. 

It is not an "act of bankruptcy," for which a firm may be adjudged a 
bankrupt, that one of its members, out of his indivldual estate, préféra 
one of his own, or one of the flrm's, credltors. 

[Ed. Note.^ — For other, définitions, see Words and Phrases, vol. 1, p. 118.] 

4. Same— "Aot of Bankruptcy" or Partner — Préférence of Firm Creditor. 

One member of a partnershlp, which is Insolvent and without assets, 
who applles his whole separate estate to the pâyment of a creditor of the 
firm, thereby gives such créditer a préférence, over others of the same 
class, and commlts an "act of bankruptcy," which may be made the bàsla 
of a pétition by other firm credltors to hâve him indlvidually adjudged a 
bankrupt. 

159 F.— 57 
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Appeal from the District Court of the United States for the West- 
ern District of Tennessee. 

Wm. W. Goodwin, for appellant. 

A. W. Biggs, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The court below sustained the demurrer 
and dismissed a pétition praying an adjudication of bankruptcy against 
the défendants. From this judgment the petitioners hâve .appealed. 

The objection that the appeal was too la te is not well founded. Be- 
fore the 10 dàys allowed for an appeal had expired a pétition to rehear 
was filed. Within 10 days after this was disposed of, and the judg- 
ment thereby made final, this appeal was prayed and allowed. This 
was intime. In re McCall, 145 Fed. 898, 76 C. C. A. 430. The case 
of Conboy v. First National Bank, 203 U. S. 141, 27 Sup. Ct. 50, 51 
L. Ed. 128, is not applicable. The pétition to rehear was filed after the 
time for an appeal had expired, and the right of appeal could not be 
resuscitated by an application to rehear. 

The petitoner and appellant is a corporation in the cotton milling 
business in South Carolina. The pétition averred that J. H. Fisher and 
Henry Fisher were partners, under the name and style of "J. H. Fisher 
& Co.," carrying on business at Memphis, Tenn. ; that J. H. Fisher 
resided at Memphis ; but that the other partner resided without the dis- 
trict. It is averred that this firm is indebted to the petitioner in a sum 
in excess of $500 over and above any security for the claim, and that 
the creditors of the firm are less than 13 in number. It is averred that 
the firm and its individual members were insolvent at the date of the 
acts of bankruptcy alleged, and continue so to be. To this pétition J. 
H. Fisher, the only member of the firm served with process, appeared, 
and for the firm of J. H. Fisher & Co. and for himself as an individual 
member demurred, princijpally upon the ground that no act of bank- 
ruptcy is averred as having been cOmmitted either by the firm or by 
J. H. Fisher as a member thereof. 

The act of bankruptcy relied upon consiste in the transfer by J. H. 
Fisher of "substantially his entire property" to his son, George W. 
Fisher, for the "recited considération" of $10,000 due to the grantee 
for services rendered and money loaned and "$5,000 cash in hand paid." 
The pétition in respect of this says : 

"But It does not appear to whom or of what kind the services were render- 
ed, or to whom the money was loaned, and thé petitîonér will asb lëare to 
slïow that the loan of monejy and services were for the flrm of J. H. Fisher & 
Co. and the debt was a flrm debt." 

The transfer is not attacked as fraudulent, but as a transfer operat- 
ing as a préférence given within four months. The property transfer- 
red was the individual property of J. H. Fisher. It is averred that the 
'firm and each member were insolvent ; that the firm had never had any 
capital or assets in their business, but carried on the business of buying 
and selling cotton upon crédit — ^the property and crédit of J. H. Fisher 
being the one resource of the firm for crédit. Upon this statement of 
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facts it îs contended that, whether the debt preferred was a debt of the 
firm or the individual debt of the member, it was an act of bankruptcy 
by the firm. 

A partnership, under the bankrupt act of 1898, is a distinct entity — 
a "person;" Act July 1, 1898, c. 541, § 1, cl. 19, 30 Stât. 545 [U. S. 
Comp. St. 1901, p. 3421]. As an entity it may be adjudged to be a 
bankrupt, irrespective of any adjudication against the individual mem- 
bers. In re Meyer, 98 Fed. 976, 39 C. C. A. 368 ; In re Mercur, 
123 Fed. 384, 58 C. C. A. 472; Lovcland on Bankruptcy (3d Ed.) §§ 
96, 97, 98. When there is no adjudication àgainst the firm, the firm as- 
sets cannot be administered by the bankrupt court, if there be one mem- 
ber not adjudicated, unless he consent. In such cases the unadjudicated 
partner has the right to wind up the firm, paying over only the share of 
the bankrupt partner to his trustée. Act 1898, § 5. So distinct are the 
estâtes of the members of the firm from that of the firm that, when ail 
the members .of the firm are adjudged bankrupt individually and the 
firm is not so adjudged, the trustée of the individual members was ad- 
judged not to be entitled to administer firm assets which were in the 
hands of a trustée under an assignment made by the firm. Amsinck v. 
Bean, 22 Wall. 395, 22 L. Ed. 801; In re Mercur, 122 Fed. 384, 58 C. 
C. A. 472. 

But it is not an act of bankruptcy for which a firm may be adjudged 
a bankrupt that one of its members, out of his individual estate, pre- 
fers one of his own or one of the firm's creditors. In bankruptcy, the 
assets of a bankrupt partnership must be first applied to the payment 
of partnership debts, and the individual assets to the payment of the 
individual debts. The joint creditors are only entitled to share in the 
surplus of the individual assets, and the individual creditors only in the 
surplus of joint or firm assets. Bankr. Act 1898, § 5. The application 
by one partner of his individual property to the payment of one firm 
creditor would be an individual act, and not the joint act of the firm, 
and, therefore, not an act for which the firm could be adjudged bank- 
rupt. In re Redmond, Fed. Cas. No. 11,632; Hartman v. John Peters 
& Co. (D. C.) 146 Fed. 83. Although the intent be to prefer a firm 
creditor, it is not enough to sustain a proceeding against the firm. 
Loveland on Bankruptcy, § 49. The gênerai averment that the firm 
of J. H. Fisher & Co. hâve, within four months, "paid out large su ms 
of money in the settlement of the debts of the firm and thereby making 
préférences among creditors," etc., is a vague dragnet, specifying no 
act of préférence which under any rule of pleading would justify an 
adjudication. Loveland on Bankruptcy (3d Ed.) § 69. The dismissal 
of the pétition, so far as an adjudication against the firm is sought, was 
not error. 

There remains the question as to whether John H. Fisher can be in- 
dividually adjudicated a bankrupt upon the averments of this pétition. 
If we construe the averments to be that Fisher has applied his individu- 
al property to the payment of a joint debt> and we think we must, in- 
tending to prefer that debt over other firm debts, we are confronted 
with the question as to whether that is not a préférence for which he 
may be adjudicated a bankrupt? He was individually liable for every 
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partnership debt, as well as liable for his individual debts. In equîty, 
and in bankruRtcy, his individual creditors are entitled to be paid out 
6î his individual property before his partnership creditors. Manifestly, 
if the claim of the Watts Mills is an individual debt against J; H. Fish- 
er, there would be no doubt but that such a préférence of one creditor 
over another of the same class would be an act justifying an adjudica- 
tion in bankruptcy. That is toc plain to need discussion. But that 
is not the case. The daim of the Watts Mills is against the firm, and 
the préférence- was not given eut of the firm property, but out of the 
separate property of J. H. Fisher. The utmost right of such a joint 
creditor against the individual assets of John H. Fisher was to share 
in them equally with other joint creditors after individual debts had 
been paid. If, therefore, the debt préferred was an individual debt, it 
was not a préférence of which a partnership creditor can complain; 
for the debt paid was entitled to a préférence over every partnership 
debt, including, of course, the petitîoner's claim. A préférence under 
section 60a of the bankrupt act is only such when it will enable any One 
of his creditors "to obtain a greater percentage of his debt than any 
pther of such creditors of the same class." This is the principle upon 
which the payment of labor claims is not a préférence, provided, only, 
that the gênerai assets are enough to pay ail other labor claims as great 
a percentage. Loveland on Bankruptcy, § 195. It is not a préférence 
to make a payment upon a running account of pùrchases and paymentsy 
where the effect was not to diminish the f und to which the créditera 
look for payment. Jaquith v. Alden, 189 U. S. 78, 23 Sup. Ct. 649, 
47 L. Ed. 717; Yaple v. Dahl-Millikan Company, 193 U. S. 536, M 
Sup. Ct. 553, 48 L. Ed. 776. So the trànsfer of a homestead exemption 
is not a préférence, since it is not subject to the demands of creditors. 
In re Tolktt, 106.Fed. 866, 46 C. C. A. 11, 54 L. R. A. S23. 

While the averments of the pétition in respectto the character of the 
debt préferred are not as clear as they should be, we hevertheless re- 
gard the pétition as resting the claim to an adjudication against J. H. 
Fisher upon the fact that he has transferred practically and substantial- 
ly his entire separate estate, being insolvent at the time, in payment 
of a debt of the firm of J. H. Fisher & Co., intending to pref er that debt 
over other debts of the same class. It is no answer to say that partner- 
ship creditors are benefited, and not injured, by such an application 
of the individual property of one of the members. If the fact be, as 
averred, that there were no joint or firm assets applicable to joint debts, 
and that neither of the partners had any separate property, other than 
that transferred to one of the joint creditors, it would seem that the 
one joint creditor had been very substantially prefefred over every 
other creditor of the same class. That the memberç of the firm were 
each liable in solide for the joint debts is not disputable. Undoubtedly 
the individual creditors of John H. Fisher would be préferred over the 
joint creditors out of his individual estate. But, if there were none, 
then the whole of that separate property would hâve been subject to 
the demands of the joint creditors. If there were such separate cred- 
itors, then the right of thé joint creditors to the surplus, after paying 
the other class of debts, is not deniable. That this préférence of the in- 
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dividual créditer exists, independently of the existence of partnership 
assets, under the bankrupt act of 1898, may be conceded upon the rea- 
soning and authority of In re Wilcox (D. C.) 94 Fed. 84, In re Janes, 
133 Fed. 912, 67 C. C. A. 316, and Euclid Nat. Bank v. Union Trust 
& Deposit Co., 149 Fed. 975, 79 C. C, A. 485. Nevertheless, the right 
of a partnership créditer to share in the separate estate of the mem- 
bers of the copartnership gives him such an interest in the separate 
property of its members as to entitle him to prove his claim against the 
separate estate and to make such a claim the basis for an adjudication 
of bankruptcy against a member of a firm who has given a préférence 
out of his estate. This was wéll settled under former acts, and in this 
respect the présent law has not changed the rule. In re Melick, Fed. 
Cas. No. 9,399 ; In re Jewett, Fed. Cas. No. 7,306 ; In re Redmond, 
Fed. Cas. No. 11,633 ; In re Loyd, Fed. Cas. No. 8,439 ; In re McLean, 
Fed. Cas. No. 8,879 ; Hartman v. Peters (D. C.) 146 Fed. 83. ' 

Upon the facts stated in this pétition it is obvious that when one 
member of a firm, which is insolvent and without assets, applies his 
whole separate estate in satisfaction of one joint liability, that creditor 
will receive a greater percentage of his debt than other creditors of the 
same class. This, at last, is the suprême test of a préférence. The first 
and second grounds of demurrer were properly sustained. The other 
grounds of demurrer should hâve been overruled. 

Reversed, with directions to proceed according to this opinion. Costs 
of appeal will be divided. 



In re MUNGER VEHICLE TIRE CO. 
(Circuit Court of Appeals, Second Circuit. January 7, 1908.) 

No. 74. 

1. Courts— RULES of Décision— State Statutes— Cobpobations — Dissolu- 

tion. 

Wtiere state statutes regulating the dissolution of corporations hâve 
been construed by the highest court of such state, the construction will 
be adopted by the fédéral courts In dealing with a corporation subjéct to 
Buch laws. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 13, Courts, § 957/1 

2. BANKEUPTOy— DiSSOLVED CORPOBATION. 

Under P. L. N. J. 1884, p. 236, § 7 (P. L. 1896, p. 319), provldlng for 
proclamation against New Jersey corporations, delinquent for taxes, 
prohibiting them from further exercising corporate iwwers, construed by 
the New Jersey Court of Errors and Appeals not to prohibit the use of 
such powers for the purpose of winding up the concern and settlihg its 
afCairs, a prodaimed corporation is not so far destroyed as to prevent 
an adjudication lu bankruptcy against it under P. L. N. J. 1896, p. 295, 
§ 53, declaring that ail corporations shall be contiuued bodles corporate 
for the purpose of prosecuting or defendlng suits and of enabling them 
to settle and close their afifairs, or dispose of their property and divlde 
their capital, etc. 

8, Same— Appeaeance by Attobnet. 

Where a New Jersey corporation had been declared dissolved for failure 
to pay taxes in that state, it had power to appoar by attorney in bank- 
ruptcy proceedings against it. 



902 159 FEDERAL BBPOETBB. 

4. Samb— Place oi- Pboceedinqs. 

Where a New Jersey corporation, havlng been proclalmod .against In 
that State for nonpayiûent of taxes, njalntained Its principal ofSce In New- 
York Oity, bankruptcy proceedings were properly Instltuted against It In 
New ïork. 

Appeal from, and Pétition for Révision of Proceedingfs of , the Dis- 
trict Court of tlie United States for the Southern District of New 
York, 

This cause cornes hère upon an appeal and pétition to review (con- 
solida ted by order of this court) an order and decree denying petition- 
er's motion to dismiss a pétition r in involuntary bankruptcy against the 
Munger Company, and an, adjudication of bankruptcy thereon. The 
petitioner, Charles A. White, is a creditor of the bankrupt in the 
sumof$50. 

The following is the opinion of Hough, District Judge, in the Dis- 
trict Court: 

This Is a very Interestinj proeeeding In more ways than one. The party 
who moves to vacate Is s creditor In the sum of $50, who bas not proved his 
daim* His own personal interest In this matter must be microscopic. The mov- 
ing papers lai:gely consist of esempUflçatlons of the New Jersey proceedings 
of January, 1907, and of certain laws of that state, and most of the exemplifi- 
cations are dated on Decembef 8; 1905, or upwards of a year prior to the filing 
of the pétition In bankruptcy herein. Evidently somebody had an Interest 
in watcMng and making a record of the négligence or misfortune of the Mun- 
ger Vehlcle Company. The trustée déclares that the only asset of the bank- 
rupt consists of a cause of action which wlU be barred in a few weeks by 
the statute of limitations. On exammlng the schedules it appears that the 
only asset therein revealed is a cause of action against the Rubber Goods 
Manufacturlng Company for a large sum of money. Obviously, if this pro- 
eeeding in bankruptcy ' Is utterly wlped out on jurlsdictional grounds, a con- 
dition of confusion will ensue very detrimental to the interests of the credltors 
of the Munger Vehlcle Company, and hlghly bénéficiai to the person against 
whom the cause of action exists, and who (it is Impossible to reslst a suspi- 
cion) may be the same person who took such précautions with regard to pro- 
curing exempliflcatlons of the New Jersey proclamation In December, 1905. 
I theréfore doubt the good falth of Mr. Charles A. White. 

If, however, there was no corporation when a pétition herein was flled on 
January 23, 1907, it necessarlly follovys that there eould be no adjudication. 
The proceedings under the New Jersey act of 1884 must be read In the light of 
chaptet 130, p. 319, P. L. 1900, whIch Is an amendment to the act of 1884. lu 
force at the time of the proclamation against the Munger Company. |S"elther 
the act of 1884 nor any supplément thereto déclares what shall become of the 
property which the delinquent corporation may hâve had at or after the date 
of such proclamation. Certalnly something must be done wlth that prop- 
erty, and It Is equally clear that proceedings may be just as neeessary to 
coUect assets of a corporation proclalmed for taxes as in the case of any other 
moribund Incorporated concern. Evidently the executive of New Jersey feels 
this, for his proclamation of January 3, 1905, Is sald to déclare "null and 
void certain charters of Incorporations for unpaid taxes of 1902v under chap- 
ter 187, p. 319, P. L. 1896, and chapter 130, p. 319j P. L. 1900." Chapter 
185, p. 277, P. I/. 1896, Is the gênerai corporation act passed subséquent to the 
act of 1884, and déclares (section 53) that ail corporations, "whether they ex- 
pire by their own limitation or be ânnuUed by Législature or otherwlse dis- 
sol ved," shall be continued bodies corporate for certain purposes. It appears 
by affldavits herein that for a long tlme prior to 1905 the Munger Company 
had been "Inactive." 

Upon the whole I hâve no doubt that under the statutes referred to by the 
moving papers the Munger Company continued to be a specles of body cor- 
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I)orate, capable of belng proceeded against and of certain fonns of corporate 
activlty. The situation is not différent from that shown in Ee Storck Lumber 
Company (D. C.) 8 Am. Bankr. R. 87, 114 Fed. 360. Itthere appeared tliat 
prier to tlie flling of the pétition in bankruptcy proceedings had been talien 
under the statutes o£ Maryland which resulted in a decree of the court of com- 
pétent jurisdiction "that the corporation was dissolved and that it be deemed 
to bave surrendered its corporate rlghts, privilèges and franchises." Never- 
theless the adjudication in bankruptcy was sustained. In thls opinion I eon- 
cur. As long as there is a légal entity, capable of owlng money, and of col- 
lecting money, and of paying debts with that money, something exists capable 
of being adjudicated a bankrupt, if otherwise entitled. If a légal entity is 
capable of being adjudicated a bankrupt, It is necessarily capable of commit- 
ting an act of bankruptcy. 

The other defeets In the proceedings alleged in the moving papers are not 
jurlsdictional, and upon the motion of Mr. White at ail events are not worthy 
of further considération. 

The motion is denled. 

Hollander & Bernheimer (M. J. Kohler, of counsel), for petitioner. 
G. H. Montague, James F. Egan, and William A. Evans, for re- 
spondent. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. The facts shown by the record are thèse: The 
Company was incorporated under the laws of New Jersey for the 
manufacture and sale of rubber tires December 2, 1899, and thereafter 
began said manufacture in certain mills owned or controlled by the 
Rubber Goods Manufacturing Company. On or about November 30, 
1901, it ceased the manufacture and sale of such goods and became in- 
active. Thereafter the office in which the books of the Munger Com- 
pany were kept, and the office from which letters were written, in which 
meetings of the directors and stockholders were held, and where out- 
standing accounts were coHected and paid, was the oiBce of its secretary 
and treasurer at 46 Cedar street, in the city of New York. Such office 
was subsequently, about January, 1905, transferred to that of one of 
the directors, No. 5 Nassau street, and again, on or prior to July 1, 
1906, to that of its counsel, No. 76 William street, in said city. On 
January 3, 1905, the Governor' of New Jersey, under the statutes of 
that State, proclaîmed that the charter of the Munger Company was 
void because it was in default in payment of taxes assessed against it 
for the year 1902. In the summer of 1906 Louis Dé F. Munger, ohe 
of the directors, pressed for payment of a claim which he asserted 
against the corporation, and brought an action therefor in September, 
1906. Thereupon the board of directors unahirhously passed the fol- 
lowing resolution : 

"Resolved, that Lewis Earle [one of the directors] be directed to confer 
with Mr. Munger, or bis attorney, and to state ta them the situation of said 
Company, and, in the event that Mr. Munger cotttinues to press his clalm, 
that Mr. Earle be directed to employ compétent counsel to represent said 
Company in such action and any subséquent proceedings which Mr. Munger 
may take against said company, and that Mr. Earle be, and hereby is, given 
full power to take auy and ail steps therein as may, after consultation 
with said counsel, seem advisable for the best interest of said company." 

Thereupon said Earle, on behalf of the company and acting upon 
the advice of counsel, made an offer of judgment to Munger for an 
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•amount less than the amount claimed in his complaînt, whîch offer was 
a;ccept:ed; and judgment entered for $11,881.95 on October 30, 1906. 
Siibsequently on December 18, 1906, said Earle in pursuance of the 
above resolution signed an instrument in writing stating that the Com- 
pany was insolvent, was unaWe to pay its debts, and was willing to be 
adjudicated a bankrupt for that reason. ' Thereupon Munger and two 
other creditors filed a pétition for adjudication in involuntary bank- 
ruptcy, which was served upon the counsel employed under resohation 
of October llth. Said counsel entered an appearance. On October 
20, 1907, another resolution was adopted by the board of directors, 
which, after récital of the acts of Earle and the counsel, resolved that 
they "be and hereby are in ail things ratified and confirmed," and coun- 
sel continued as attorney for the company. On February S6, 1907, the 
Company was adjudicated a bankrupt. The opinion of the district 
judgeisreported herewith, and we fully concur in the same. It will 
be sufficiënt to refer only to such assignments of error as were pre- 
sented on the argument. 

It will not be necessary to review the numerous authorities cited by 
appellant in support of his contention that subséquent to the proclama- 
tion the company was defunct, and, ! -e a deceased person, incapable 
of being adjudged a bankrupt. We are dealing with à New Jersey 
corporation, whose status is règulated by New Jersey statutes, and 
when such statutes hâve been construed by the highest court of New 
Jersey the fédéral courts will adopt the same construction. The proc- 
lamation was issued under an act.further supplementary to an act of 
April 18, 1884, which further supplementary act was approved March 
23, 1900 (chapter 130, p. âl9, P'. L. 1900). The history of this législa- 
tion is briefly as follows : 

Chapter 159, p. 232, P. L.. 1884, provided for the imposition of state 
taxes upon certain cprporations and for the collection thereof. It en- 
acted (section 7) that, in addition to other remédies for the collection 
of such tax, the Attorney General might apply to the court for an in- 
junction against the further exercise of any franchise by the delinquent 
corporation, but contained no provision for the forfeiture of its charter 
by proclamation. Chapter 187, p. 319, P. L. 1896, as a "further sup- 
plément" to this act of 1884 (which is misprinted 1894 in the title), 
provided (section 1) that, if any corporation shall for two consécutive 
years neglect or refuse to ,p?iy any state tax, "the charter of such cor- 
poration shall be void and ail powers conferred by law upon such cor- 
poration are hereby declared inoperative and void." It also provided 
in section 2 that on or before the Ist day of May in each year the 
Comptroller shall présent to the Governor a list of ail such delinquent 
corporations, and the Governor shall forthwith issue his "proclamation 
declaring under this act of the Législature that the charters of thèse 
corporations are repeàled. In the same year (1896) there was passed 
^ gênerai act (chapter 185, p. 277) concerning corporations, which con- 
tained thé following: 

"Sec. 53. Ail corporations, whether they expire by their own limitation 
or be annulled by tlie Législature or otherwise dissolved, shall be continued 
bodles corporate for the purpose of prosecuting and defending suits by or 
against them, and of enabllng them to settle and close their afCaIrs, to dis- 
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pose of and convey their property and to divlde their capital, but not for 
the purpose of continulng the business for which they were established." 

In 1900 the Législature amended the second section of the prior act 
(chapter 187, p. 319, P. L. 1896) merely by substituting the "first Mon- 
day in January" for the "first day of May" (chapter 130, p. 319, P. 
L. 1900). 

With ail thèse statutes before it (except the last one, which changed 
the date from May to November), the Court of Errors and Appeals 
held that thèse acts, being parts of a législative scheme respecting corpo- 
rations and being in pari materia, are to be construed together, and that 
the prohibition against the use of corporate powers of proclaimed de- 
faulted corporations did not extend to their use in winding up and 
settling the aiïairs of such corporations. And that court reversed a 
décision of the Vice Chancellor and remitted the cause, with instruc- 
tions to appoint a receiver on the prayer of creditors of the proclaimed 
corporation. American Surety Co. v. Great White Spirit Co., 58 N. 
J. Eq. 536, 43 Atl. 579. 

Upon such construction the proclamation of default, etc., in the case 
at bar, did not work such a destruction of the corporation that it could 
not be adjudicated a bankrupt. The language of the section quotèd 
(section 53) seems .plainly to warrant the taking of such action as wiU 
secure the intervention of the bankruptcy court. A proceeding in in- 
voluntary bankruptcy may fairly be considered a suit to settle and 
close up the affairs of the bankrupt and dispose of its property. 

The suggestions that the corppration could not appear in bankruptcy 
proceedings by an attorney and that the proceeding was not properly 
instituted in New York City seem to be without merit. 

The order of the District Court is affirraed. 



BURT V. CDSIBERLAND COAL & COKE CO. et al. 

(Circuit Court of Appeals, Sixth Circuit January 22, 1908.) 

No. 1,T23. 

1. EQUITY— JUEISDICTION— I/ACK OF REMEDY AT LAW. 

Where a married woman has been disseised of her lands, of which she 
has a présent right to the possession and use, and she cannot maintàin 
an action of ejectment without joiniug with her husband, if he refuses 
to .loin, or by his lâches hls right to do so has become barred, equlty hàa 
jurisdiction of a suit by the wife, by her next friend, for their recovery, 
on the ground that she Is without adéquate remedy at law. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 19, Equity, § 153.] 

2. Same— DissEisiN OF WiPE— Right to Sue in Equitt— -Tennessee Statutk. 

Under Acts Tenn. 1849-50, p. 111, c. 36 (Shannon's Code, § 4234), which, 
as construed by the Suprême Court of the state, provides in effect that a 
wife shallnot be deprived of possession of her lands by any act of her 
husband or his creditors, where she has been disseised and her husband 
noglects or refuses to join with her in an action foi; their recovery until 
such an action has become barred by the seven-yeàr Statute of limitations, 
the wife is not cômpelled to wait until after discoverture to enable her to 
bring her action, under the saving clause of Shannon's Code, § 4448, bijt 
may, by her next friend, bring her suit in equity, joining her husband as 
a défendant 
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Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Thls blU was dismissed upon motion: of the défendants, because It did net 
présent a matter cognizable In equity; It being, In the opinion of the learned 
Mal judge, nothing more or less than a simple ejectment suit and the remedy 
at law plain and adéquate. The complainant Is a feme covert and brings thls 
bill by a next friend. Her husband is made a défendant, along with a num- 
ber of corporations and Individuals. The subject-matter is a tract of some 
5,000 acres of mpuntaln land alleged to be valuable chlefly for its coal and 
timber. The bill avers that thls body of land came to complainant by descent 
while a married woman ; that aftèr descent cast, and while feme covert, the 
défendants, other than her husband, dispossessed her and her husband unlaw- 
fully and with force and arms, and haye ever slnee continued in the aetual, 
adverse possession under title papers the character of vfhich is unknown to 
her, and that thls adverse claim and possession bas continued for more than 
seven years. It Is also alleged that durlng ail of thls tlme she bas been the 
lawful wife of the défendant, Nathan J. Burt, but that he has at ail times and 
still neglects and refuses to brlng any suit or action against those vcho hâve 
thus been holding adverse possession of her lands, although such possession 
has been adverse to both the Joint estate of husband and wlfe, as well as to 
the fee which Is In her. In respect to the matter of waste and trespass, the 
bill allèges that the défendants, other than her husband, while so In posses- 
sion and control of sald lands, hâve from time to tlme "wrongfully and unlaw- 
fuUy des^troyed, eut, removed, sold, and disposed of large quantifies of val- 
uable timber and growing trees from sald lands, and bave dug, mlned, and 
removed large quantities Of coal 'and other ruinerais, and now threaten to 
eut, remove, and dispose of valuable timber and growing trees, and dig, mine, 
remove, and dispose of large quantifies of coal from said lands, and while so 
in possession and control of sald lîtnds, sald défendants^ and each of them, 
hâve frotQ tlme to tlme permitted and allowed other persons to go upon sald 
lands and eut, remove, and appropriate to thelr own use large quantities 
of valuable timber and trees, and dig, nline, remove, and appropriate to thelr 
own use large quantities of coal from sald lands, ail to the great Injury and 
damage of your orator ; that the trees, timber, and coal on said lands constltute 
thelr principal value." The prayer of the bill Is for an Injunction pendente llte, 
restraining the transfer, disposition, or incumbrancing of sald lands, and en- 
jolning défendants from cutting or removing timber, or mining or removlng 
coal or other minerais, and that upon final hearing the claim of title under 
which défendants claim, thelr character belng unknown, be canceled as clouds 
upon her title; that complainant be restored to possession and défendants en- 
joined from "cutting, removing, or disposlng of any timber or trees, or dlg- 
glng, mining, or removing coal, or, commltting any other waste or trespass 
upon said lands." The prayer eoncludes with one for "other and further re- 
lief as may be just and équitable In the premises." 

Théodore Richmond, Henry A. Chambers, William T. Cooper, 
Henry M. Caldwell and George S. Grimes, for appellant. 

John F. McNutt, Conaster, St Case, and Garvin & Cantrell, for 
appellees. 

Before LURTON and RICHARDS, Circuit Jûdges, and KNAP- 
PEN, District Judge. 

LURTON, Circuit Judge (after statîng the facts as above). The 
sole question is whether thife bill can be maintained in equity. The 
court below thought it a simple ejectment bill. Btit, if this be con- 
ceded, does it follow that it cannot be maintained as a bill in equity? 
A married woman cannot main tain at law an action of ejectment, in 
respect of her fee-simple estate, without joining her husband. 21 
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Cyc. 1513, 1517; 2 Story's Equity, § 1368. If her husband refuses to 
join she has no remedy at law, and if she cannot obtain relief in eq- 
uity she is without remedy so long as her disability may continue. 
It is the high function of a court of chancery to give a remedy where 
there is a right for which common-law writs afiford no complète or 
adéquate relief. This principle is the very cornerstone of equity ju- 
risdiction. Neither is this jurisdiction extinguished by the fact that 
courts of law may now give a remedy in respect of rights which 
they originaily rejected. Lord El don, in Kemp v. Pryor, 7 Vesey, 
249, 250, well said, with respect to the permanency of the jurisdic- 
tion onCe acquired : 

"Upon what principle can It be Sald that the aneient jurisdiction of this 
court is destroyed because courts of law now very properly perhaps exercise 
that jurisdiction which they dld not exercise 40 years agoî" 

Jurisdiction must then dépend upon whether Mrs. Burt has a prés- 
ent right to be restored to the possession of her lands and a présent 
right to the use and profits therefrom. If, being a married woman, 
she cannot sue at law without joining with her husband, and if he 
will not protect her by bringing a joint action, or cannot now do so, 
because of his lâches in not sooner bringing such a joint action, then 
it is clear that we hâve a case where the remedy at law is not adé- 
quate, and upon this foundation équitable jurisdiction may be sus- 
tained. What, then, are the présent rights of Mrs. Burt? 

The interest which at common law a husband acquires in the fee- 
simple estâtes of his wife is a freehold, in her right, which may con- 
tinue during their joint lives, and may, by birth of issue and his sur- 
vival of the wife, become an estate for his life as an estate by the 
curtesy. He is not, during the wife's life, solely seised, but jointly 
with his wife. The common-law expression of his interest in her lands 
during marriage is that "husband and wife are jointly seised in right 
of the wife." Guion v. Anderson, 8 Humph. (Tenu.) 299 ; Weisin- 
ger v. Murphy, 2 Head (Tenn.) 676. A disseisin during coverture 
is a disseisin of the joint estate, and to recover possession husband 
and wife must jointly sue, and thé statute of limitations will begin to 
run against this joint estate from the date of the adverse entry. If 
suit by the husband and wife is not brought within seven years from 
such joint disseisin, the joint suit of the husband and wife will be 
effectually barred. Shannon's Code Tenn. §§ 4457, 4458. Such an 
adverse possession eflfectually extinguishes any interest he may hâve 
in his wife's fee-simple estate, and, if he survives her, he has no right 
as tenant by the curtesy. Weisinger v. Murphy, 2 Head (Tenn.) 674. 

The Tennessee statute of limitations runs against married women 
as well as against those who are single, and an adverse possession be- 
gun during coverture would not only bar the joint estate of husband 
and wife, but also the single estate of the wife, but for the proviso 
in the statutes which saves to the wife and her heirs a right of action 
for three years after the removal of the disability. Shannon's Code, § 
4448; Guion v. Anderson, 8 Humph. (Tenn.) 299, 326; Weisinger 
V. Murphy, 2 Head (Tenn.) 674. This estate of freehold in right 
of the wife the husband could sell, or it might be seized and sold 
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by his ci'editors, and the wife could take no step to protect Ker- 
self, either against a disposition of this joint estate by the husband 
or his-creditors, or against its loss through his lâches. Coleman v. 
Satterfield, 2 Head (Tenn.) 261. So when a joint disseisin had con- 
tinued for. more than seven years without action brought, the only 
right ôf the wife was to bring her suit after her disability had ter- 
minated within the three years under the saving clause of the statute. 
Guion V. Anderson, 8 Humph. (Tenn.) 299; Murdock v. Johnson, 7 
Cold. (Tenn.) 616; McCallum v. Petigrew, 10 Heisk. (Tenn.) 396. 
Thus the law of Tennessee stood prior to Acts 1849-50, p. 111, c. 
36 (Shannon's Code, § 4234). That act provided as follows: 

"The Interest of the husband in the real estate of his wife, acquired by her, 
either before or after marriage, by gift, devise, descent, or In any other mode, 
shall not be sold or dlspos^ed of by virtue of any judgment, deeree or exécution 
against hlm ; nor shall the husband and wife be ejected f rom or dispossessed 
ojf suçh:real estate of the wife by virtue of any such judgment, sentence, or 
deeree; nor shall the husband sell his wife's real estate during her life with- 
out her jolning in the eonveyance In the manner prescrlbed by law in whieh 
marrled women shall convey lands." 

The Tennessee Suprême Court in a uniform line of décisions hâve 
construed this act as so changing the common law as to secure to 
married women the free use and enjoyment of their fee-simple estâtes 
against any act of the husband in which the wife does not join in the 
statutory mode for conveying her lands, as well as against any act of 
his creditors, or process of the courts, in respect of any freehold es- 
tate he m$,y hâve therein. Coleman v. Satterfield, 2 Head (Tenn.) 264, 
265; McCallum v. Petigrew, 10 Heisk. (Tenn.) 394; Moore v. Walker, 
3 Ivea,_657; Key v. Snow,'90 Tenn. 663, 666, 667, 18 S. W. 251. Nei- 
ther will the lâches of the husband, in conséquence of which the joint 
estate of husband and wife is barred, operate to destroy her right of 
possession and enjoyment. Being unable to sue alone at law, she has, 
unçder the cases cited above and that of Cantrell v. Davidson County, 
3 Tenn. Ch, App. 426, where the opinion was by the learned Chan- 
cellbr Cooper, thë right to bring a bill in equity by next friend, mak- 
ing her husband a party défendant. Referring to the jurisdiction of 
a court of equity to give relief to the wife in a case where the joint 
estate of husband and wife in right of the wife was barred by an ad- 
yerse possession of more than seven years, Chancellor Cooper, in the 
casé last cited, said: 

"The wife'a right to corne into this court, aecording to the décisions, dé- 
pends, not upon a removal of a cloud from the title, in the sensé of annulling 
an actual paper title, void as to her, but upon the fact that she has no remedy 
at law, being Incapable of suing in that court without her husband, and he 
being estopped, either by his deed or the, bar of the statute of limitations, to 
joîri her in suing; and this, whether the adverse holding be without paper 
titleor under an assurance from a third person. In' the latter class of casea 
the disseisin is, so far as the wife Is coHcèrhed, as if the disselsor had 'enter- 
ed upon, took possession of, fthd ; unlawfuUy 'ejected her.' The fact that tha 
défendant clalms, under an assurance of title from a third person, purporting 
'to convey an estate in fee, is" of no importance upon the question of jurisdie- 
tioii, wheré the suit Is by à, married womah, however important It may be 
where a person sui juris cornes Into this court to try title to land, instead of 
'bripging an action of ejectment at law. A cloud upon the title, created by 
.acfverse possession alone, may, under the décisions of our Suprême Court, ba 
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as efflcaclous to confer jurlsdiction In tlils court as a cloud created In any 
other way. Almony v. Hlcks, 3 Head (Tenn.) 39; Oraham v. Caldwell, at 
Knoxville, June 10, 1876. Be this as It may, the equity oî this blU restg upon 
the grouud that the wlfe cannot sue alone at law, anâ that the rents and prof- 
its sued for are her separate property, the only remedy for which is In equity." 

In Key v. Snow, cited above, the court, referring to the act of 1850 
and its construction in Coleman v. Satterfield, supra, said: 

"Slnce that case the right of the wife to sue separately in equity has not 
been debatable. But is this right of separate suit, pending coverture, one 
against which the statute of seven years opérâtes? Oonfessedly she Is not 
barred unless she delay her suit for more than three or seven yeàrs after 
death of her husband. Is she compelled to await the death of her husband 
to recover possession of her lands, if her husband negligently or willfuUy per- 
mit the seven-year statute to bar the joint action? It would seem that, if the 
husband cannot deprive her of her right to the possession by his deed, she 
ought not to be defeated by any négligence of his in faijing to sue wlth her a 
stranger who 'has wrongfully disseised her. If this be not so, then we hâve 
the strange anomaly that while the husband, by his deed, cannot defeat her 
right of possession, yet he may, by his négligence, deprive her during his Ufe 
of the very estate the statute intended should be protected against his act or 
the act of his creditor." 

In McCallum v. Petigrew, cited above, the Suprême Court of Ten- 
nessee said: 

"By a fair construction of Acts 1849-50, p. 111, c. 36, and by giving effect 
to its spirit and intent, which is that the wife shall not by the act 6f her 
husband be deprived of the possession of her land, It secures to her when nec- 
essary the ri^'ht to prosecute by next friend a separate action to recover 
her possession. The argument of the défendant, one that has great force, is 
that the only effect of the act of 1849-50 is to render Inoperative the deed ot 
the husband during life of the wife, but without in any manner affecting the 
statute of limitations, thus leavlng the party entering under the husband's 
deed as a naked disseisor, as if no deed were executed, and as a conséquence, 
under the authorities before referred to, the joint right of action of husband 
and wife would be barred in seven years. But we think the object of the act 
of 1849-50 was to proteet ,the possession of the wlfe against the acts of her 
husband, and whenever he has executed his deed for the land, whether he 
would be estopped by it from joining in the prosecution of an action to recover 
the land or not, this act gives to the wlfe a right, independent of and against 
the act of her husband, to be restored to the possession of her land. Against 
this separate right of action the statute does not run. Before this act she 
«ould not prosecute an action without her husband joining. Against this joint 
action the statute dld run, and the wife was compelled to wait until she could 
bring her separate action, which was after discoverture ; but now she may 
prosecute this separate action without waiting until discoverture. The act of 
1849-50 was intended to secure to the wife the use and enjoyment of the 
estate during her life. She may prosecute her right without her husband 
joining as plaintifC. She, it is clear, has the right wlthin threé years after 
■discoverture to bring hei" suit. This must be upon the ground that her right 
is not extingnished by the adverse possession ; but, the joint action being bar- 
red, she could only bave the saving of the statute within which to sue. If 
her right is not extinguishod, and she can prosecute a separate suit to recover 
her property, we do not see that she should be postponed until the death of 
her husband, although the resuit is to restore the husband as well as the wife 
to possession. We think, therefore, the action is not barred." 

Under the well-settled line of opinions by this court' and the \Su- 
preme Court, the construction of this act by the Suprême Court of 
Tennessee should be açcepted by this court. If, therefore, the effect 
of this Tennfeiseè act of 1849-50 is to proteet Mrs; Burt in the enjoy- 
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ment and possession of her fee-simple estâtes against any act of her 
hushandjor his creditors, as \vell as thè conséquences of his neglect 
ahiij r^fiisal to bring a joint action beiForè such an action was barred, 
slje has a' présent rightto the possession of the lands described, a right 
for which no remedy at law exists in conséquence of her coverture. 
Under sùcTi circûmstances we quitè agrée with the Tennessee court 
in holding that, whén a right is givèri by statute which cannot be en- 
forced at law by reason of the estoppel of the husband and the cov- 
erture of the wife, equity will give relief. 

We do not deem it essential to consider another ground of jurisdic- 
tion growing out of the averments of the bill as to the waste which has 
been committed and the threat to continue cutting timbers and min- 
ing coal. In Peck v. Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. 
A. 551, and Douglas Co. v. Tenn. .Lumber Co.. 118 Fed., 438, 55 C. 
C. A, 254, we held that where one object of such a bill was to re- 
strain trespass and waste of timber, and the principal value of the 
land was in its timbéf, if a case for an injunction pendente lite was 
made out, the bill would be retained for the purpose of settling the 
question of title also. The averments of this bill are somewhat meager 
as to fear of future trespass and the necessity for a restraining order. 
We do not, therefore, put our judgment sustaining jurisdiction upon 
this aspect of the relief sought, though we do not wish to be under- 
stood as regarding the bill as fatally defective in that regard. 

The decree dismissirig the bill will be reversed, and the cause re- 
manded for such further proceedings as are not inconsistent with this 
opinion. 



BBNNETT BEOS. LUMBKR CO. v. EOBINSON. 

(Circuit Court of Appeals, SIxth Circuit. Mardi 11, 1908.) 

No. 1,746. 

Oabeiebs— Lien— Peeight Advanced. 

An owner of lumber dellvered It at a Iake port to a lumber Company 
under an agreement that the latter should ship the same to another port 
and market It, advancing frelght and the ezpenses of loadlng, unloadlng, 
piling, and reshipment, for which It was to reimburse Itself when the 
lumber was sold. The company shlpped the lumber to Sandusky, and on 
Its arrivai procured a rallroad company to receive It, pay the Iake frelght, 
and transport It to its yards, where it was plled for reshipment as sold. 
Held, that the rallroad company, having acted in good falth In receiving 
the lumber as a Connecting carrier, was subrogated to the lien of the Iake 
carrier for the freight advanced as well as to the rights of the lumber 
company as agent for other advances. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 9, Carriers, S 897.] 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

A. W. Smith, for appellant. 
Lawrence Maxwell, for appellee, 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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RICHARDS, Circuit Judge. This was a suit brought by the re- 
ceiver of the Columbus, Sandusky & Hocking Railroad Company 
against the Bennett Bros. Lumber Company for lake chariges advanced 
by the railroad company on lumber shipped by lake by one Putnam, 
from Bayfield, Wis., to Sandusky, Ohio (for which it daims a lien), 
and for certain loading, switching, and storage charges on such lumber. 
This lumber consisted of 3,000,000 feet, and, belonging to Pùtnam, was 
in July, 1896, piled on the docks at Bayfield. On the 16th of that 
month Putnam made a contract in writing with the Toledo Lumber & 
Manufacturing Compahy for the purpose of procuring the services of 
the latter as a commission merchant to sell the lumber. Putnam agreed 
to furnish the lumber company, on the docks at Bayfield, ail of his lum- 
ber then piled thereon, to be by it sold for him as provided in the con- 
tract. The lumber company agreed to receive ail of said lumber at the 
docks, as the agent of Putnam, "and ship the same to Toledo or San- 
dusky, Ohio, and there pile it, separate from ail other lumber, and 
mark each pile as f oUows : 'A. C. Putnam.' " The lumber company 
agreed to advance the freight charges from Bayfield to Toledo or San- 
dusky, to advance the expenses of loading and unloading, piling, and 
reshipping, and ail other sums necessary to ship and sell said lumber; 
to advance such sums as may be necessary to keep said lumber fully 
insured — which Insurance shall be made payable "to Putnam, and to 
use due diligence in selling said lumber." The lumber company further 
agreed to furnish Putnam, on the lOth of each month, an account of 
ail the lumber by it sold, and to pay over the proceeds of the lumber 
sold the preceding 30 days. Putnam agreed to pay over to the lumber 
company as its compensation "ail such sums as may be realized from 
the sale of said lumber, after deducting ail advances by it made for 
freight and other expenses incident to handling said lumber, including 
Insurance, and after deducting the further sum of $10.25 per thousand 
feet for merchantable lumber, 13 feet and upward in length, and $5.35 
per thousand feet for ail mill cuil." It was further mutually agreed 
that the lumber company should not sell the lumber at a price that 
would not net to the owner thereof *the said sums of $10.35 per thou- 
sand feet for the merchantable portion of said lumber, and $5.35 per 
thousand feet for the mill cuil. 

Under the contract, in August, 1896, the lumber in question was 
shipped in barges from Bayfield to Sandusky. It was shipped by and 
in the name of Putnam to the lumber company as assignée for the ac- 
count of Putnam. The représentative of the lumber company at San- 
dusky was one Koch. He was to market the lumber for a share of 
the commission. He received the bills of lading, but neither he nor the 
lumber company was able to advance the money to pay the lake freight 
and thus secure a delivery. Under thèse circumstances he made an 
arrangement with the Columbus, Sandusky & Hocking Railroad Com- 
pany, which had a terminus in Sandusky, to load the lumber into cars, 
switch it to certain yards owned by the railroad company, and there 
store it until it could be sold and billed out. Koch had the privilège of 
doing the loading and unloading, for which the railroad company was 
to allow him $2 per car. The railroad company was to do the switching 
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and furnish the storage free of charge. This was dohe for the sake 
of getting the freight ; the understanding being that, when the lumber 
was sold and billed out, there should be added to the freight charges 
for rail transportation on each. car a proportionate part of the lake 
freight charges, which should be paid by the purchaser of the lumber, 
and in this way the railroad company would be reimbursed for the 
amount advanced by it to pay lake freight. About one-third of the 
lumber was sold and billed out during the summer and fall of 1896. 
There is a crédit of $90 given by the railroad company for the reim- 
bursement of lake freightage advanced during this time. 

With things in this condition, in 1896 the lumber company became 
insolvent, and a receiver was appointed. On December 1, 1896, the 
railroad company brought its action in the state court against Putnam 
for $3,917.39, on account of the lake freight advanced by it. An order 
of attacbment against Putnam as a nOnresident was levied on the lum- 
ber, in question then in the hands of the railroad company. Thereupon 
Putnam removed his case to the court below. He was désirons of giv- 
ing. a redelivery bond and regaining possession of the lumber ; but the 
attorneys for the railroad company advised him that, although he gave 
the bond, the railroad company would not handlchis cars, nor allow 
any one to trespass upon its property, for the purpose of switching 
them, unless its claim for freight advanced was paid. The railroad com- 
pany passed into the hands ôf a receiver, and Putnam sold his lumber en 
bloc to the Bennett Bros. Lumber Company, giving the latter a bond to 
indemnify it against the claim of the railroad; company, Thereupon, on 
August 28, 1897, the Bennett Bros. Lumber Company filed a pétition 
in the foreclosure case for an order directing the receiver to deliver the 
lumber to the petitioner "upon such terms and conditions as may be 
équitable and proper." The court allowed the pétition and ordered the 
receiver to turn over the lumber to the petitioner upon the delivery 
to him of a bond in the sum of $5,000, "conditioned that said petitioner 
shall pay or cause to be paid to said receiver ail moneys that shall final- 
ly be adjudged to be due said receiver on the said pétition." In the or- 
der it was stated that- the lien, if «ny, of the receiver for the charges 
in dispute, if any, should not be afïected by the order. A bond was 
accordingly delivered, and the lumber was delivered to the Bennett 
Bros. Lumber Company as prayed. Then, on Septemher 16, 1897, the 
receiver filed a pétition in the same case for the purpose of determining 
the validity of the lien, and requiring the Bennett Bros. Lumber Com- 
pany to pay the amount thereof. The court, after hearing the parties, 
decreed that the receiver recover from the Bennett Bros. Lumber Côm^ 
pany the amount of said lake freight and bther charges. From that de- 
cree, the présent appeal is taken. 

It is contènded by the présent owners of the lumber that Koch had 
no authority to pledge it for the advances made by the railroad com- 
pany of the lake freightage, that the railroad company had no power 
ta do this itself, and that the payment by the railroad company of the 
lake freightage extinguished the lien, although the court below held 
that it passed to the railroad company by subrogation. It is con- 
tènded that :there was a definite transportation from iÇayfield to San- 



BEKNETT BROS. LUMBEE CO. V. KOBINSON. 913 

dusky, that ît ended at Sandusky, and when the lake carriers were 
paid their lien on the lumber for their freight was extinguished. The 
railroad was not a Connecting Hne, the lumber might or might not 
go over its road, and, if it did, it was under a new transportation. 
Thus thé matter résolves itself, even in the view taken by counsel for 
the purchaser of the lumber, into a question of the authority under the 
contract, express or implied, and the reasonableness of the action of the 
railroad company in advancing the' lake charges on the strength of thus 
acquiring a lien to secure its reimbursement. 

We do not think this is a case where Putnam entered into a contract 
limited to the shipment of the lumber to Sandusky, with no expectation 
of shipping it farther. The contract contemplated the procuring of the 
services of the lumber company as a commission merchant to sell the 
lumber. For that purpose the lumber was to be shipped to the selling 
point. Sandusky was only a point en route. There the lumber com- 
pany was to separate the lumber f rom ail other lumber and mark each 
pile "A. C. Putnam." The contract provided that the lumber company 
should advance the freight charges to Sandusky, but also should ad- 
vance the expenses of loading and unloading, piling and reshipping, 
and ail other sums necessary to ship and sell the lumber, as well as to 
advance such sums as might be necessary to keep the lumber fully in- 
sured. This covers ail the charges included in this case, and clearly 
looks to the advancement of lake freightage, as well as ail items of 
storage, loading, and unloading, etc. But it does further than that. 
While it provides for the advancement by the lumber company of ail 
thèse charges, it contemplâtes their reimbursement and ultimate pay- 
ment by Putnam ; for he agrées to pay the lumber company as its com- 
pensation "ail such sums as may be realized from the sale of said lum- 
ber, after deducting ail advances by it made for freight and other ex- 
penses incident to handling said lumber including insurance, and after 
deducting the further sum of $10.25 per thousand feet for merchantable 
lumber, 12 feet and upward in length, and $5.25 per thousand feet for 
ail mill cuil." In other words, the lumber company was made his 
agent to market the lumber, ship it, and sell it, advance the freightage 
and other incidental expenses, and deduct the same, reimbursing itself 
and àccounting for the proçeeds at a stipulated rate. 

While it does not appear that the railroad company knew the spécifie 
terms of the contract, the conduct of the parties who handled the lum- 
ber and plaçed the same in its cars gave reasonable ground to beliève 
that it was only doing what Putnam expected and desired when it paid 
the lake freightage and stored the lumber in its cars, awaiting a sale 
and expecting reimbursement. In the case of Wabash R. R. v. Pearce, 
192 U. S. 179, 24 Sup. Ct. 231, 48 L. Ed. 397, it was held a railroad 
company had a lien for the duties paid by it on imported goods which 
passed over its line in transit. Mr. Justice Brewer, who delivered 
the opinion, cited and qnotêd'a number of authorities, including Over- 
tbn on Liens, § 135, page l66, Hutchinson on Carriers, § 478a (being 
section 867 of the third édition), Ray on Freight Carriers, § 104, and 
Schouler on Bailments, p. 544. From the latter he quotes (192 U. S. 
187, 24 Sup. Ct. 233 [48 L. Ed. 397]) : 
1.59 F.— 58 
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"A common carrier, then, may usually retain partictilar goods, by vlrtue 
of his lien rigljt, uritil tlie freight and cliarges due tliereon for hls whole 
transportation are paid or tendered him, and lie cannot be compelled to 
give them up sooner. This lien, moreover, extends to ail the proper freight 
and storage charges upon the goods thl-oughout the whole of a contlnuous 
trai^sit over successive lines, since the last carrier or final warehouseman 
may advance what was lawfully due his predecessora and hoid the property 
as security for hls reimbùrsement" 

To the same effect is Bown^an v. Hilton, 11 Ohio, 303, 305, in which 
the court sustained the lien of the warehouseman for the freight charges 
advanced by him on goods delivered by the carrier, saying : 

"By the usages of the trade he became, for the purposes of paying charges 
and receiving and f orwarding f rom Brunnersburg to Williams Center, the 
agent of the plaintifC, and his lien attached for the moneys expended in an 
honest endeavor to discharge his duty. Liens of this kind are said to be 
favored in law, and are not subject to the objections agalnst gênerai liens." 

See, also, and especially, Vaughan v. R. R. Co., 13 R, I. 578; Evans 
& Hollinger v. R. R. Co., 76 Mo. App. 472. 
Judgment affirmed. 

NOTE.— The following Is the opinion of Sater, District Judge, In the Cir- 
cuit Court: 

SATER, District Judge. This proceeding, is brought by the receiver of 
the Columbus, Sandusky & Hocking Railroad Company to recover freight 
advancements to the owner of lake vessels and charges for unloading, load- 
ing, swltching, and storage of lumber shipped from Bayfleld, Wis., to San- 
dusky, Ohio. The Bennett Bros. Lumber Company dispute the entlre claim, 
excepting a portion of the storage charges. On an application made to 
this court the lumber, which was stored on the promises of the railroad 
Company, was surrendered to the Bennett Bros. Lumber Company on their 
exécution and delivery of a bond to protect the receiver. The Toledo Lum- 
ber & Manufacturlng Company (bereinafter calied the "Lumber Company"), 
in its contract with Putnam, stipulated as his agent to reçoive certain lum- 
ber owned by him at the docks at Bayfleld, Wis., and ship the same to 
Toledo or Sandusky, Ohio, and there pile It separate from ail other lum- 
ber and mark eaeh pile "H. C. Putnam." It agreed to pay ail freight charges, 
the expense of loading, unloading, piiing, reshipping, Insurance, and ail 
other sums necessary to ship and sell the lumber, and on the lOth day of 
each month to furnish an account to Putnam for the lumber sold by it, and 
deliver to him at that time, or as soon thereafter as settiements with cus- 
tomers could be had, cash or good negotiable paper representing the pro- 
ceeds of ail lumber sold during the preceding 30 days. Putnam agreed with 
the Lumber Company to pay it as his agent for its compensation ail sums 
realized from the sale of lumber, after deductlng therefrom the freight pay- 
ments, Insurance, expènse incident to the handling of the lumber, $10.25 
per thousand feet for ail merçhantable lumber 12 feet or mpre in length, 
and $5.25 per thousand feet for mill culls. The Lumber Company had the 
privilège of purchasing the lumber at any time by paying in cash or in notes 
acceptable to Putnam. 

There is no évidence that the shipper who carried the lumber to San- 
dusky, Ohio, or any of the offlcers of the railroad company, had knowledgB 
of the terms of the contract. Putnam conslgied the lumber to the Lumber 
Company as if purchased from him. It WaS in fact his Indlvidual prop- 
erty. The lake carrier acquired a lien for the cost of transportation from 
Bayfleld to Sandusky, and Putnam, as well as the, Lumber Company, be- 
came iiable for such lien. 6 Cyc. 500, 501. The lumber, when unioaded 
from the vessels, was piled on the docks by the railroad company and trans- 
ported then by it from one-half to three-fourths of a mile to its yards, where 
it was piied, and each pile was marked in such a way as to designate Put- 
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nam's ownership. The rallroad company advanced the nioney to pay the 
lake freight, and the bills of lading were dellvered to It. 

The raiiroad Gompany's agent, Odeabaugh, and Koeh, the Lumber Com- 
pany's agent, differ in thelr testimony as to the circuihstances leading up 
to the raiiroad company's advancement of the money to pay the lalse freight. 
Koeh testifies that what was done in payment of lalie freight was in pur- 
suance of a course of dealing then and theretofore existing between the raii- 
road Company and himself. Odenbaugh testifles the payment was made in 
conséquence of an agreement between him and Koeh, who clalmed to be 
Putnam's agent. The raiiroad company, in either event, aequired a lien on 
the lumber. Hutchinson on Carriers (3d Ed.) § 867 ; Caye v. Pool's Assignée, 
108 Ky. 124, 55 S. W. 887, 94 Am. St. Rep. 348, 49 L. R. A. 251 ; Kansas 
City Transfer Co. v, Neiswanger, 18 Mo. App. 103; Moore on Carriers, p. 
432. There was not a new pledging of the property or the création of a 
new lien. The amount of the raiiroad company's advance payments was 
to be retumed to it as a freight charge, as the lumber was sold. The raii- 
road Company acted in good faith. Putnam, retaining the ownership of the 
property, constituted the Lumber Company his agent, and that agent, through 
Koeh, such an instrumentality as it mlght rightfully involie to aid It in 
Its business transactions, was clothed with such apparent authority at 
least to act for Putnam that a lien upon the lumber for the charges of trans- 
porta tion passed to thé rallroad company. Hutchinson on Carriers, § 885; 
Vaughan v. Prov. & Worces. R. R. Co., 13 R. I. 580. The raiiroad company 
was subrogated to the rights of the lake carrier. Sheldon on Subrogation, 
S 10; Jones on Liens, § 289; Evans & Hollinger v. C. & A. Ry. Co., 76 Mo. 
App. 475; 5 Am. & Eng. Ency. of Law, 414. The subséquent delivery of a 
portion of the goods on which the raiiroad company had a lien for freight 
did not discharge the lien for the entire freight on the portion not dellvered, 
or even pro tanto. Moore on Carriers, pp. 441, 442. The lien remained, un- 
less waived by the hereinafter noted attachment proceedings, to the full 
estent to which It was unpaid on the property dellvered to the Bennett 
Bros. Lumber Company. The Lumber Company failed, and a receiver was 
appointed for It, The contract between it and Putnam, then partly exe- 
cuted, was canceled. The Bennett Bros, bought the lumber of Putnam and 
took a bond to indemnify them against the claim of the raiiroad company. 
The rallroad company refused to permit the Bennett Bros, to take possession 
of or remove the lumber until its claims for freight, storage, switching, load- 
Ing, and unloading were pald. 

The rallroad company, havlng commenced a suit in attachment in the 
State court to recover the amount of the freight advanced by it and still 
remaining unpaid, and havîng attached the lumber in question, it Is urged 
that it waived its lien by pursuing a remedy inconsistent with Its enforce- 
ment. The Bennett Bros. Lumber Company, in its application flled in this 
court on the 28th day of August, 1897, recites that "It is ready and willing, 
and now offers, to pay or cause to be paid ail reasonable charges for stor- 
age upon said lumber from the 26th day of November, 1896, to thé présent 
time, but that It is unable to agrée with sald receiver as to the proper amount 
to be pald therefor." The raiiroad company claims a lien, not only on ac- 
count of freight advanced to the shipowner, but for storage also, and the 
Bennett Bros, admit the existence of this last lien from the 26th day of 
November, 1896. The rallroad company attached on account of only one 
of the liens. The other lien began to run prior to the date of the attach- 
ment. The lumber, when attached, was in possession of the raiiroad com- 
pany, and so continued until surrendered to Bennett Bros, under an order 
of this court. There was never a time after the raiiroad company paid the 
lake freight that It did not assert a lien therefor. The Sherlff had such 
possession only of the property as his writ of attachment gave. Wliile 
the attachment suit was still pending, both parties herein Invoked the juris- 
dietlon of this court to détermine their respective rights; the attachment 
suit being held In abeyanoe pending this présent proceeding. It Is urged that 
by attaching, the raiiroad company waived its lien. 

The lien for storage waS not only a différent lien from that for the freight, 
but it was a superior lien. Moore on Carriers, p. 440; Powers & Co. v. 
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Six Tons of Marble, 21 La. Ann. 402. The affldavit In attachaient did not 
allège that the railroad eompany has no lien, as was done In , Wingard v. 
Banning, 39 Cal. 543; nor was the property disposed of under' the attach- 
ment lien ; nor did the railroad eompany, by virtue of its attachment, dl- 
vest Itself of the power of restoring the property to Putnam or hls vendee. 
In faet, it has delivered the property to Putnam's vendee. It ihay fairly 
be sald that, in so far as the sherlff held the property, he held it for the 
railroad eompany, which had a lien also for storage. The Intention was 
manifest ail the while on the part of the railroad eompany not to yleld its 
lien or surrender the lumber until It was paid in fuU.^ A proceeding In at- 
tachment does not always waive a lien. Palmer v. Tuclcer, 45 Me. 316. Other 
cases are Whltaker v. Sumner, 20 PIck. 399; Townsend v. Newell, 14 Pieli. 
332; Roberts v. Wilcoxson & Rose, 36 Ark. 355; Calkins v. Lockwood, 17 
eohn. 155, 42 Am. Dec. 729. The attachment proceeding was not an abandon- 
ment of the lien of the railroad eompany. (Then f ollows a discussion of 
charges for loading, unloading, and switehing.) 
An order may be drawn in aceordance with the foregoing. 



UNITT BANKING & SAVING CO. v. B0YDE3N et al. 

(Circuit Court of Appeals, Sixth Circuit March 23, 1908.) 

No. 1,750. 

BANKRUPTCY— SECtmiTIES— Ci-AIM— StJBBOaATrON. 

F., whlle a customer of the bankrupts, deposlted with them 50 shares of 
O. manufaeturing stock as a basis for crédit, without signing the power of 
attorney for transfer, and also deposlted certain railroad stock, on which 
hé did slgn a power for transfer. The bankrupts forged F.'s name to the 
power of transfer on the manufaeturing stock, and pledged the same to a 
bank as security for a loan, and also pledged the railroad stock to another 
for more than its value. On, the final closing of F.'s account with the 
bankrupts he was indebted to them In the sum of $930, which was more 
than covered by the railroad stock. Held, that the bank was at most only 
entltled to subrogation to the bankrupt's right to hold the manufaeturing 
company's stock for F.'s Indebtedness, and that such facts were Insuffi- 
clent to show that the bankrupts had any équitable right thereto. 

Appeal frdm the District Court of the United States for the South- 
ern District of Ohio. 

Constant Southworth, for appellant. 
Théo. Honstman, for appellees. 

Before LÛRTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On May 25, 1905, the firm of Holz- 
man & Co., brokers, doing business in Cincinnati, made an assignment 
for the benefit of its creditors, and afterwards, on July 1, 1905, was 
adjudicated a bankrupt. On May 13, 1905, Richard Fritz, a customer 
of this firm, "placed in the hands of Ross Holzman, a member of the 
firm, a certificate, No. 10, for 50 shares bf the preferred stock of the 
Carey Manufaeturing Company, the certificate being in the name of 
Fritz Bros., and indorsed to Richard Fritz by Fritz Bros., per Otto 
Fritz." On May 15, 1905, this certificate was pledged by Holzman & 
Co. with the Unity Banking & Saving CorrtpÈiny as a. substituted iëçitri- 
ty upon a note of March 31, 1905, for i$10',000,'executedby the firm tô 
the bank, other security correspondiug . in value- being withdrawa at 
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the time of the substitution. At the time this certificate was pledged 
by Ross Holzman there was pinned to it a power of attorney purport- 
ing to bave been signed on May 3, 1905, by Richard Fritz in the prés- 
ence of Ross Holzman. None of the blanks in the power of attorney 
are filled; the only writing being the date, the name "Richard Fritz" 
in the blank for the signature, and "Ross Holzman" in the blank for 
the attestation. Richard Fritz testified that he did not sign the power 
of attorney, or authorize any one to sign it for him. The questions 
referred to the référée were raised by the amended pétition of Rich- 
ard Fritz, the answer of the Unity Banking & Saving Company, the 
answer of Boyden, trustée of Holzman & Co., and the reply of Richard 
Fritz to the answers of the Unity Banking & Saving Company and 
Boyden, trustée. Richard Fritz claimed he was the owner of the 50 
shares of the Carey Manufacturing Company preferred stock now in 
the hands of Boyden, trustée, and prayed for an order on the latter 
to deliver him a certificate free from ail liens and interest therein of 
the Unity Banking & Saving Company. The banking company an- 
swered that on March 21, 1905, it loaned to Holzman & Co. $10,OdO, 
taking a demand note, and as security certain collatéral ; that on May 
15, 1905, the banking company took from Holzman & Co., as a sub- 
stitute for some of the collatéral, the 50 shares of the Carey Manufac- 
turing Company preferred stock, collatéral substantially equal in 
amount being withdrawn. It did this without knowledge or notice of 
any claims of Richard Fritz thereto, relying on the représentations of 
Holzman & Co. that it had f uU power to pledge the stock ; that Richard 
Fritz executed the blank power of attorney authorizing the transier 
of the Carey stock, or authorized Holzman & Co. to exécute it in his 
name. Boyden, trustée, admits that the Unity Banking & Saving 
Company took as security for the $10,000 notes mentioned in the an- 
swer certain collatéral, and dénies that said collatéral was taken as 
security for any indebtedness other than the said $10,000 note. ' Rich- 
ard Fritz in his reply dénies the allégations of the Unity Banking & 
Saving Company respecting the circumstances undèr which it came in- 
to possession of the certificate for 50 shares of the Carey Manufactur- 
ing Company preferred stock. He avers that at no time prier to the 
assignment of the bankrupt did it make any demand upon him to pay 
any indebtedness which he did not forthwith pay, and that the bank 
had no authority to hypothecate the 50 shares of the Carey stock. He 
says that at the tirrle of the commencement of thèse proceedings in 
bankruptcy he was not indebted to Holzman & Co. in any sum. The 
case was referred to Charles T. Grève, who weighed the testimony 
carefully, and presented an élaborât^ opinion, in which he found that 
Mr. Fritz did not sign or authorize the signature to the power of at- 
torney upon the authority of which the 50 shares of the Carey Manu- 
facturing Company preferred stock was pledged by Holzman & Co. 
to the Unity Banking & Saving Company. In other words, the référée 
found that this power of attorney was a forgery. It was also found 
that. the Carey Stock was deposited with Holzman & Co. upon an 
express contract that it was simply to be held to show Frîtz^s re- 
sponsibility, and not-to pass out of Hblzman & Co.'s poSseSsioh, and 
that at no time was any demand made upon him or notice served upon 
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him changing the conditions of this contract; aiso, that at the conclu- 
sion of the deâliiigs between Fritz and Holzman & Co. Fritz was a 
créditer of Holzman & Go,, not a debtor. 

As a conclusion of law f rom thèse conclusions of fact the référée 
found that: 

"Wliere F. deposlts wlth a broker a certiflcate of stock belonging to F. 
and in Ms name, wlthoutany Indorsement or power to exécute or transfer 
sald stock, upon an agreement that sald stock is to be held by sald broker, aa 
an évidence of F, 's flnancial responsibllity 0riily, and is not to leave the broker's 
possession, and the broker pledges said certiflcate to a bank as securlty upou 
a Inote of the broker for money loaned by the bank to the broker for gênerai 
use of the broker, the bank holds said certiflcate subject to ail the conditions 
of the original deposit by F. with the broker, and F. is not estopped to claim 
title to said ce;:tiflcate as agalnst the bank by the mère placlng of said cer- 
tiflcate In the handsof the broker, or the further fact that în the course of 
dealings beween F. and the Ijroker large balances hâve at varions times been 
owed by F. to the broker whèn it appears that no demand for the payment 
of eaid baignées was made upon F. or notice served upon him changing the 
conditions,. of the deposit of sald stock, and, further, that at the conclusion 
çf the dealïngs between F. and the broker F. Is a creditor, and not a debtor, 
of said broker." 

On considération, the référée fôund that Fritz is the owner bf the 
50 shares of the Carey Manufacturing, Company preferred stock, and 
the certifica^te therefor now in the hands of the trustée, and that he is 
entitled to the possession of the same f ree from ail liens of the Unity 
Banking & Saving Company and Boyden, trustée in bankruptcy. The 
matter was carried before the court below, which found no errors in 
the rulings, findings, and orders of the référée, and the same were af- 
firmed. It is quite unnecessary to go into a rediscussion of the ques- 
tions of fact aiid law so ably handled by the référée. 

On May 15, 1905, Holzman & Co., without authority, rehypothe- 
cated this stock certiflcate to the Unity Banking & Saving Company. 
On that date Holzman & Co. held not only that certiflcate, but an- 
other for 50 shares of C. N. & C. stock. Both certificates, we shall 
assume, constituted in equity a security for their entire claim against 
Fritz. Between that date and May 25^ 1905, Fritz's liability to Holz- 
man & Co. gradually decreased, and on May 36th, if a settlement had 
occurred, Fritz would hâve been entitled to receive back both of his 
stock certificates upon thè payment of $920.03. That sum was the 
amount of the lien or equity of Holzman & Co. against the Fritz hy- 
pothecated securities. If on that date Fritz had brought this action 
against the Unity Banking & Saving Company to recover the certiflcate 
wrongly pledged to it, the utmost right of the Unity Banking & Sav- 
ing Company would hâve been to hold that certiflcate by subrogation 
to the Unity Banking & Saving Company's equity for the balance then 
due to the Unity Banking & Saving Company ; and this is the equity 
which counsel now say they are entitled to claim against Fritz. But 
against this claim to be subrogated to the equity of the Unity Banking 
& Saving Company, to theextent of $920.02, it is said that the Unity 
Banking & Saving Company had no equity, inasmuch as they had an- 
other certiflcate for 50 shares, and that, instead of owing them $920.02, 
they owed him the difiference between $920.02 and the value of both. 
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their certificates, and this is just what the account of Holzman & Co. 
shows to be the case on May 35th. 

Now, upon what ground can it be contended that Holzman & Co. 
hâve an équitable claim which may be counted against the certificate 
for 50 shares of the preferred stock of the Carey Manufacturing Com- 
pany? Obviously the Unity Banking & Saving Company hâve no bet- 
ter right than the trustée in bankruptcy could hâve against the owner 
of the certificates. The liability of Holzman & Co. to account to 
Fritz for both of thèse hypothecated certificates is clear. If, therefore, 
Holzman & Co. or their trustée in bankruptcy holds or should hold 
the certificate for 50 shares of C. N. & C. stock, they hâve no equity 
which would enable them to resist the claim of Fritz for the Carey 
certificate; and, if neither Holzman & Co. nor their trustée bas any 
equity, it must follow that the appellant bas none. But it appears that 
at some time before bankruptcy Holzman & Co. rehypothecated the 
C. N. & C. stock to oné Driefus, and that certificate had been indorsed 
in blank by Fritz. Driefus advanced to Holzman & Co. îi sum prob- 
ably in excess of the value of thèse shares. Appellant now contends 
that, inasmuch as Fritz bas a proceeding to recover from Driefus that 
certificate thus wrongfully transferred to him by Holzman & Co., if 
he shall succeed, be will remain indebted to Holzman & Co. in a 
sum stated as of $930. But, as matters stand, the bankrupt bas ap- 
propriated to its own use this C. N. & C. stock, and ik liable to Fritz 
for its return or value. Thus, whether we confine the accounting to 
May 35th, the date of the lowest amount of the indèbtedness of Fritz 
to Holzman & Co., or to the final closing of the account, Fritz owes to 
the bankrupt something over $900. Against that the bankrupt must 
account for both of thèse certificates, or return them. The burden is 
upon the appellants to show that Holzman & Co. hâve an équitable 
interest in the shares which they hold to which they should be sub- 
rogated. It will not do to say that possibly Driefus may not be able 
to hold the shares wrongfully rehypothecated to him. That certificate 
bas been, as we hâve said, indorsed in blank by Fritz. Holzman & Co. 
were apparently authorized to assign it. The burden was upon the 
appellants to show a right to subrogation to some equity which Holz- 
man & Co. bave. This they bave not done. 

Judgment affirmed. 



COOK y. UNITED STATES. 

(Circuit Court of Appeals, Thlrd Circuit March 3, 1908.) 

No. 45. 

1. Banks and Bankinq— Nationai, Banks— Aiding Misappeopbiation— Evi- 
dence— Admissibility. 

In a trial for aiding a national bank cashier In mlsapplylng a stock 
certificate held by the bank as collatéral for a loan, défendant havlng used 
the certifica:te as collatéral on a note he dlscounted, defended on the 
ground défendant did not know of the bank's Interest In the certificate 
and was innocent of any purpose to ald and abet In abstracting it, the 
prosecutlon could show that the bank's minute book dlsclosed no record 
of the directors sanctionlng the use of the certificate. 
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2. Weit op EfBBOE— Haemless Brror— Admission of Evidence. 

In a trial for aldlng a national bank casliier in misapplylng a stoek 
certificate lield by the bank, defended on the ground that défendant did 
not linow of the banlî's interést in the certificate and was innocent of 
any criminal purpose, any error in admitting the banU's minute boolc on 
the prosecutlon's part to show that it dlsclosed no record of the directors 
sanctioning the use of the certificate, was harmless, where a wltness, 
without any objection to the competency of the booli, had téstifled to the 
substantive fact, which was admissible, that there was no such record in 
the book; the authenticity of the book not being questioned on writ of 
error, the effect of the testimony being whoUy négative, and there being 
nothiug to show that the directors had authorized the withdrawal by the 
cashler of the certificate, or had taken any action respecting it which was 
not reoorded. 

3. Obiminal Law— Tbial— Insteitctions. 

A point presented bjr défendant in a fédéral prosecutlon, that the bur- 
den of proof was on the governinent, that défendant was entitled to the 
benefit of a reasonable doubt, and that when testimony contradictory or 
explanatory Is introduced by défendant it becomes a part of the burden 
resting on the govemment to make the case so clear that there can be no 
reasonable doubt as to the Inferences and presumptions clalmed to ÛQW 
from the évidence presented by the government, in efCect called for in- 
structions as to the burden of proof, and was properly answered by the 
court saying: "Understanding by this point it is meant that the burden 
of proving the guilt of the défendant rests upon the govemment, and 
that the proof must satisfy the jury of such guilt beyond any reasonablo 
doubt that may arise upon ail the évidence In the case, in order to war- 
rant a conviction, the point is aflîrmed." 

4. Samë — Intent. 

The following Instruction, In a trial for alding a national bank cashler 
in misapplying a stock certificate held by the bank, was unobjcctlonable, 
being but a broader statement of the principle that every man is pre- 
sumed to know the natural and probable conséquences of his own aets: 
"As I bave said before, the question of Intent Is one that Is hard to es- 
tablish directly,- because grown persons do not always disclose the ob- 
ject they hâve In view in any acts in which they may indulge; and you 
bave to gather the intent from the character Of the act, the cireumstances 
Burrounding it, and from conduet of a like character which may appear 
as tending to ald you in flnding and dlseo^'ering it. But In connection 
, with ail this, unless the testimony satlsfles you of something else, you are 
warranted in holding a party responslble for the natural and probable 
and legltimate conséquences of hls act. I bave said that Is what Is pre- 
sumed in every case a man means." 

5. Same— Weit or Eebor— Review. 

Where, on wrlt of error In a criminal case, It appears that the punlsh- 
ment imposed was Justified by one count, assignments of error affecting 
other counts will not be reviewed. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania. ' ' 

Defendant's ninth point, referred to in the opinion, was as follows: 

"Ninth. ïbe burden of proof Is on the government, and the défendant is 
éhtitîed to the benefit of a reasonable dOubt ; and, when testimony contradic- 
tory or explanatory Is introduced by the défendant, it becomes a "part of the 
biirden resting upon the goyemment to make the case so clear that there can 
be Do reasonable doùbt as to the inferences and presumptions. clalmed to flow 
from the évidence presented by the government." 

Thè part of the charge complained of under defendant's fîfteenth as- 
signaient of error is as follows: 



OÔOK T. UNITED STATES. 921 

"As I have said before, the question of Intent la one that Is hard to es- 
tablish dlrectly, because grown persons do not always disclose the object they 
have in view in any acts in which they may Indulge, and you have to gather 
the intent from the character of the act, the circumstancea surrounding it. 
and from couduct of a like character which may appear as tending to aid 
you in faiding and discovering It. But in connection with ail this, unless the 
tcstlmony satisfies you of somèthiug else, you are warranted in holding a 
party responsible for the natural and probable and legltimate conséquences 
of his act. I have said that is what is presumed in every case a man means." 

A. M. Imbrie and Wm. W. Wishart, for plaintiff in error. 
John W. Dunkle, for défendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. The plaintifif in error, Lemert S. 
Cook, was convicted and sentenced in the court below of aiding and 
abetting the cashier of the Enterprise National Bank to misapply cer- 
tain rights and crédits of said bank. The first count charged aiding 
to abstract a certificate for 15 shares of Duquesne National Bank 
stock, which the Enterprise National Bank held as collatéral for a 
loan. The remaining six charged aiding to abstract the bank's fands 
by the wrongful payment of checks of Cook on the Enterprise Bank. 
None of the assignments of error afïect the two substantial facts un- 
derlying both charges, namely, that Cook had, in connection' with 
Clark, the cashier, used such certificate, and had also obtained tliè 
funds of the bank by drawing, with Clark's consent, checks on' his 
overdrawn account. Thèse facts are not controverted. His défense 
was that thèse acts were innocently done by him and in ignorance of 
any criminal intent and conduct on the part of Clark. The certifîcate- 
in question was given by Clark to Cook, and was used by the latter 
as collatéral on a note he had discounted. When the bank failed, the 
defendant's checks held by the bank made Cook's account largely over- 
drawn. In the proof s submitted by the défendant he did not contend 
the" certificate had not been wrongf ully abstracted, but alleged he had 
receiyed it from Clark, with whom he had business deahngs, and Used 
it in ignorance of the fact the bank held it, or that it was wrongfuUy 
taken. theref rora. - ' 

The first assignaient is to alleged error in the court's allowing 
Rinaker, the receiver of the bank, tb testify that he had examined the 
minute bock of the bank and had found no record of the directors' 
sanctioning the use of this certificate. It will be noted the objection 
went solely to the materiality of the fact, and not to the competency 
of the minute book to enable the witness to prove it. The court proper- 
ly admitted proof of the fact, saying : "It is a link in the chain show- 
ing that this was misappropriated." No error was committed by the 
court in so holding. The proof, it is true, was merely négative; but, 
the burden being on the government to establish the defendant's guilt, 
we cannot say it had not a right to négative the contention that might 
have been made that the cashier used the bank's collatéral with the con- 
sent of the board. It in no way prejudiced the case of the défendant. 
The 'défense he made was that he was ignorant of the bank's inter.est 
in the certificate, and innocent of any purpose to aid and abet in al>- 
stracting this property. 
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The tenth assignment is to alleged error in the admission of the 
minute book itself in évidence. In référence to this book the same wit- 
ness (Rînaker) testified : 

"That Is ohe of the record books of the meetings of the board of directors 
of the Eûterprise National Bank, as I found It there in the bank when I took 
possession." 

The book was "objected to as incompétent and irrelevant; second, 
insufficiently proven; and, third, from the testimony already before 
the court, the books of the Enterprise National Bank are inaccurate." 
It will be noted that, as we hâve already seen, the witness Rinaker, 
without any objection to the competency of the book concerning which 
he spoke, had already testified to the substantive fact of there being no 
entry in the book, and the court was justified in treating the objection 
as referring to the relevancy of the book, which showed the fact to 
which Rinaker had already testified. Finding, then, as we do, that 
the testimony of the substantial fact was properly admitted, we think 
no error can be charged to the court in its gênerai ruling disposing 
of ail the objections. The exception taken may as well refer to the 
first objection, which was properly overruled. 

As to the second, which is now challenged, we are satisfied that no 
injustice was donc to the plaintifif in error in the premises, The au- 
thenticity of the book is not now questioned. In the shape the trial 
took, and the fact that the défense made was that the défendant did 
not know the bank had any connection with the certificate, the ab-- 
sence of entries in the book became a matter of inconséquence. Its 
efïect was wholly négative. If there had been any entry in the book 
which affected the défendant, he would, of course, be entitled to hâve 
the entry authentjcated ; but hère no entry, or the authenticity of it, 
was in question. The proof simply went to show that the minute 
book, which it is conceded to be, contained no entry, and neither in the 
defendant's proof in the court below nor in the review in this court 
has there been any suggestion that the board of directors had ever 
authorized the withdrawal by the cashier of this stock certificate, or 
taken any action in référence thereto which was not recorded. In- 
deed, theif nonaction in this respect seems to bave been so assumed at 
the trial that, althohgh the directors were on the stand and testified 
that no board action was taken to discount the notes of the défendant, 
by the unwafranted discount and application of which to Cook's ac- 
count Clark concealed Cook's overdrafts from the directors, neither 
side questioned them as to the board not having authorized the cashier 
to use this certificate. It will therefore be apparent that this assign- 
ment is of that immaterial character of proof which does not affect the 
substantial controversy on which the defendant's guilt rested, namely, 
whether Cook's use of this certificate was with guilty knowledge and 
intent. This assignment falls within the spirit of those wholesome 
holdings of the Suprême Court in Holmes y, Goldsmith, 147 U. S. 164, 
13 Sup. et. 288, 37 L. Ed. 118, that: 

"Courts of error are especially unwilllng to reverse cases becnuse unStQ- 
portant and possibly irrelevant testimony may hâve crept in, unless there 18 
reason to thlnk that practical injustice has been thereby caused." 
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The fourteenth assignment, which complains of the court's answer 
to the defendant's ninth point, is without merit. The point in effect 
called for instructions as to the burden of proof. This the court prop- 
erly answered by saying : 

"Understandiug by this point It Is meant ttiat the burden of proving the 
gullt of the défendant rests upon the government, and that the proof must 
satisfy the jury of such guilt beyond any reasonable doubt that may arise 
upon ail the évidence in the case, in order to warrant a conviction, the point 
ia afflrmed." 

We are aiso of opinion that the portion of the charge made the sub- 
ject of the fifteenth assignment was unobjectionàble. It was but a 
broader restatement of what had previously been said, and to it there 
can be no objection: 

"Bvery man is presumed to know the natural and probable conséquences 
of hia own acts." 

This disposes of ail the assignments afïecting the first count, and, as 
that count justified, as we hâve seen in the case of Harvey v. United 
States (at this term) 159 Fed. 419, the sentence imposed, it is unnec- 
sary to discuss the assignments which affect the other counts only. 

The writ will therefore be dismissed, and the record remanded to the 
court below to enforce sentence. 



TTJRNER, Tax CoUector, t. JACKSON LTJMBER CO. 

(Circuit Court of Appeals, Flfth Circuit March 24, 1908.) 

No. 1,693. 

CouBTS— Fbdbeal Cottbts— Jueisdictional Facts— Recoud. 

The facts on which the jurlsdlction of the courts of the United States 
rest must appear In the record of ail sults prosecuted before them. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 13, Courts, S§ 816- 
818.] 

Same— Amount in Conteovekst. 

Act Cong. Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St 1901, p. 
508], provides that the Circuit Courts shall bave original cognizance of 
ail sults of a civil nature where the matter in dispute exceeds the sum, or 
value of $2,000, exclusive of Interest and costs, and arlsing under the 
sta tûtes or laws of the United States, or in which there shall be a con- 
troversy between cltlzens of différent states, etc. Beld, that the Circuit 
Court is without jurlsdlction unless the matter in dispute, exclusive of 
Interest and costs, exceeds the sum or value of $2,000, whether jurisdic- 
tion is based on diverse citizenship or a controversy arlsing under the 
Constitution or laws of the United States. 

[Ed. Note. — Jurlsdlction of Circuit Courts as dépendent on amount in 
controversy, see notes to Auer v. Lombard, 19 O. O. A. 75; Tennent- 
Stribling Shoe Oo. v. Roper, 36 C. C. A. 459.] 

Same— Natuke 01" Action. 

Where suit was brought against a tax collecter alone to enjoln the 
collection of certain taxes amounting to $1,724.24, on the ground that 
such taxes were illégal and in violation of complalnant's constitutlonal 
rights, and an amended bill was filed after sale of the land for taxes, but 
while it was still subject to rédemption for $1,857.51, alleglng tha:t such 
sale cast a cloud on complalnant's title, the bill waa not one to remove a 
cloud on title, but to enjohi the taxes, the amount of which, and not the 
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value of the land, eonstituted the amount lu controversy ; an«î. tMs betn^ 
ilBider $2,000, the suit was not withln the jurlsdietlon of the fédéral court. 

■[Ed. 'Note.— For cases In point, see Cent Dig. toL 13, Couiîs, §§ 890- 
896.] 

JKppeaïhûm the Circuit Court o£ the United States for the North- 
ern Distrjct of Florida 

S. K. Gillis (W. H. Ellis, on the brief), for appellant. 
Wm. W. Flournoy, for appellee. 

Before McCORMICK and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit by the Jaclcson Luniber 
Company, a- corporation chartered under the laws of Alabama, agamst 
Charles F. Turner, tax collector for Walton county, Fia., "with his 
résidence" in the state of Florida. The bill avers that the compiain- 
ant returned its real estate for taxes for the year 1904, valuing it at 
$79,834; that the tax assessor unlawfully increased the value of the 
land by the sum of $37,238 ; that this increase in value is illégal, and 
was lïiade withqut notice to the coniplainant. It is alleged that such 
increase of value and taxes is "contrary to the right of your com- 
plainant, and is in violation of both the Constitution and statutes of 
the United States and the state of Florida." The procédure was also 
alleged to be in violation of the due process clause of the Fourteenth 
amendrrient. The bill alleged a tender of $1,221.59 admitted to be 
due for taxes for the year 1904. This money was paid into court; but 
is was subsequently, by leave of the court, withdrawn by the com- 
plainant. It is further alleged that the défendant had advertised the 
land for sale on July 3, 1904, for the taxes, and that the sale would 
cast a clôud "upon the title of your complainant to said real estate, 
the value of which is more than $2,000." In the amended bill it is 
alleged that the land was sold pursùant to the advertisement. The 
amended bill allèges that the "said assessment and the sale made there- 
upon, although.-the same is void, will cast a cloud upon the title of 
yoiir complainant to said real estate, the valuation of which is far 
more than $2,000." The prayer is that the assessment and sale may 
be declared void. 

The défendant presented various défenses, one of which was that 
the Circuit Court did not hâve jurisdiction, because the case did not 
involve the sum or value of $2,000, exclusive of interest and costs. 

The' Circuit Court decided in favor of the complainant, and assumed 
jurisdiction in the case, holding that the Florida statute as to the as- 
sessment of taxes is violative of the fédéral Constitution, which guar- 
antees due process. The court decreed the assessment void, and per- 
petually enjoined the collection of the taxes. 

The défendant appealed to this court, and assigns the decree as er- 
ror, for the reason that thè Circuit Court was without jurisdiction. 

Tiie rule is without exception, and has been announced in cases toc 
numerous for citation, that the facts upon which the jurisdiction of 
the courts of the United States rests must appear in the record of ail 
suits prosecuted before them. 
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The relevant part of the statute relied on to confer jurisdiction on 
the Circuit Court in this case provides that the Circuit Courts "shall 
hâve original cognizance, concurrent with the courts of the several 
States, of ail suits of a civil nature, at common law or in equity, where 
the matter in dispute exceeds, exclusive of interest and costs, the sum 
or value of two thousand dollars, and arising under the Constitution 
or laws of the United States, * * * or in which there shall be 
a controversy between citizens of différent states, in which the mat- 
ter in dispute exceeds, exclusive of interest and costs, the sum or 
value aforesaid. * * *" Act Aug. 13, 1888, c. 866, 25 Stat. 433 
(U. S. Comp. St. 1901, p. 508). If we assume that the averments of 
the bill are sufficient to show that the complainant corporation is, for 
the purposes of jurisdiction, a citizen of Alabama, and that the de- 
fendant, Turner, is a citizen of Florida, the jurisdiction of the Circuit 
Court does not appear upon the record as founded on diverse citizen- 
ship, unless it is shown "that the matter in dispute exceeds, exclusive 
of interest and costs," the sum of $2,000. If we assume that the aver- 
ments of the bill are sufficient to show a suit in equity "arising under 
the Constitution or laws of the United States," the rule is the same — 
that the Circuit Court is without jurisdiction unless the matter in dis- 
pute, exclusive of interest and costs, exceeds the sum or value bf 
$2,000. Fishback v. W. U. T. Co., 161 U. S. 96, 99, 16 Sup. Ct. 506, 
40 L. Ed. 630; U. S. v. Sayward, 160 U. S. 493, 16 Sup. Ct. 371, 40 
L. Ed. 508. It foUows that the jurisdiction of the Circuit Court in 
this case, assuming that the averments as to jurisdiction in other re- 
spects are sufficient, is dépendent on the question as to whether the 
matter in dispute involves the jurisdictional amount. 

The contention of the complainant is that it is the value of the 
land, the possession and enjoyment of which is threatened and over 
which' the alleged illégal claim extends, that détermines the amount 
in controversy;; and, as the bill avers that the land on which the taxes 
hâve been levied exceeds in value $2,000, it is contended that this 
sufficiently shôws the jurisdiction of the Circuit Court. The défend- 
ant, on the contrsary, contends that the question of jurisdiction is dé- 
pendent on the amount of the taxes sought to be enjoined and claimed 
to be illégal. 

The record shows that the entire amount of taxes levied is $1,7T4.- 
24, and that the complainant admitted to be due and tendered $1,- 
221.59. The amount of the taxes, therefore, claimed to be illégal and 
excessive, is $552.65. The record shows that there would hâve been 
no suit or controversy, except for the fact that the values of the lands 
as listed by the complainant were so increased as to enlarge the taxes 
by the sum of $552.65. The entire amount of the taxes, however, did 
not reach the jurisdictional amount. The purpose of the litigation is 
clearly to enjoin and prevent the collection of the taxes— -taxes for a 
sum less than $2,000. It is true that the amended bill avers that the 
tax collector sold the lands on July 3, 1905, the day before the origi- 
nal bill was filed; but the record shows that they were bought at 
such sale by J. T. Manning, the agent of the complainant, and that the 
complainant, on July 14, 1905, applied in writing to the défendant, 
as tax collector, asking to hâve the certificate of sale "made out in the 
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name of Jackson Lumber Company." Even if the certîficate had b'een 
issued to a purchaser who was a stranger to the complainant, it would 
hâve conveyed no title. The certîficate issued under the statute is only 
évidence pi the fact of purchase, and by its ternis shows that the pur- 
chaser would be entitled to a conveyance of the land, should it not be 
redëemed in two years by the payment of the amount of taxes, with 
interest at the rate of 25 per cent, per annum. Acts Fia. 1895, p. 34, 
c. 4333, § 64. 

On the day the bill was filed the total amount of the taxes and costs 
of advertising amounted to only $1,837.51. If it had been bought by 
a stranger, and not by complainant's agent, it fcould hâve been re- 
dëemed on the day the bill was filed by paying that sum, a rédemp- 
tion fee of 50 cents, and one day's interest. Acts Fia. 1895, p. 36, c. 
4333, '§57. ' _ 

The bill is filed only against the tax collector. No one is made a 
party as purchaser or holder of any adverse claim on the land. The 
bill cannot, therefore, be construed to be one to remove cloud and to 
cancel an adverse title. The only relief that could be grarited under 
the bill is relief against the défendant tax collector. We therefore 
construe the bill to be one to enjoin and prevent the enforcement and 
collection of taxes on the land describéd. 

It may be conceded, as coiitended by the learned soliciter for the 
complainant, that in a case to remove cloud ftom title the value of the 
land embraced by the suit would fix the jurisdictional amount, and 
such concession would not control the décision of this case. This, as 
we hâve said, is a bill against a tax collector to enjoin the collection 
or enforcement of a tax, and it appears from the record that the tax 
in question is less than $3,000. In such case it bas been repeatedly 
held by the Suprême Court that the Circuit Court bas no jurisdiction, 
because the amount of the tax, and not the value of the land, is the 
sum or value in controversy. Fishback v. W. U. T. Co., 161 U. S. 
96, 16 Sup. Ct. 506, 40 L. Ed. 630; N. P. R. Co. v. Walker, 148 U. 
S. 391, 13 Sup. Ct. 650, 37 L. Ed. 494; Walter v. N. E. R. Co., 147 
U. S. 370, 13 Sup. Ct. 348, 37 L. Ed. 306; Citizens' Bank v. Cannon, 
164 U. S. 319, 17 Sup. Ct. 89, 41 L. Ed. 451. 

For want of jurisdiction in the Circuit Court the decree of that court 
is reversed, and the cause remanded, with instructions to dismiss the 
bill. 



TURNKR, Tax Collector, V. JACKSON LUMBER 00. 

(Circuit Court of Appeals, Flfth Circuit. March 24, 1908.) 

No. 1,694. 

Courts — Fédéral fcotriîTs — Amount in Controvebst. 

Where suit was brought aganist a tax collector to enjoin tne collection 
of certain taxes, the amount of whlch was less than $2,000, the case was 
not wlthln the Jurisdiction of a fédéral court. 

[Ed. Note. — Jurisdiction of Circuit Courts as dépendent on the amount 
In controversy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent- 
Stribling Shoe Co. v. Roper, 36 C. 0. A. 459.] 
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Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

S. K. Gillis (W. H. Ellis, on the brief), for appellant. 
Wm. W. Floumoy, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This suit is between the same parties 
and is like the case just decided. 159 Fed. 923. It is a suit to en- 
join the collection of the taxes for the year 1905 on the same land and 
upon the same grounds. The same défenses were interposed. The 
record shows that the amount of taxes sought to be enjoined and de- 
clared illégal is less than $3,000. The Circuit Court, as in the first 
case, decided in favor of the complainant, and against the tax col- 
lecter, who appealed. 

The decree of the Circuit Court is reversed for want of Jurisdic- 
tion, and the cause remanded, with instructions to dismiss the bill. 



HBNDRICKS V. WEBSTER et aL 

(arenlt Court of Appeals, Eighth Circuit. February 17, 190a) 

No. 2,657. 

Bankbtjptct— Appeal— Pétition foe Review— Uismissai. 

Where on appeal from, and on pétition for review of, a Judgment deter- 
mlnlng priorlties of liens upon land, the Circuit Court of Appeals i» 
asked to consider évidence in the record, it wlll dismiss the pétition for 
review, and hear the case upon the appeal. 

[Ed. Nbte.-^Appeal and revltew In bankruptcy cases, see note to In re 
Eggert, 43 O. C. A. 9.] 

Evidence— Parol Testimony Atfecting Moetgage— Admissibility. 

In a proceeding to détermine priority of rights under a mortgage to se- 
cure a spécifie loan, and stipulating that, on default, the mortgage mlght 
be foreclosed for the full amount, together with interest, etc., any other 
sums advaneed, or expenses incurred on the mortgagors' account for what- 
soever purpose, and that any advances so made should draw interest and 
be liens under the mortgage, oral testimony tending to show the intention 
of the parties as to what the mortgage should secure was incompétent, 
slnee the agreement was unambiguous, and sinee the exécution of a writ- 
ten oontract, whether the law requires it to be written or net, supersedes 
ail the oral negotiations or stipulations conceruing its matter, which pre- 
ceded or accompanied the exécution of the instrument. The language of a 
contract, when clear and explicit, must govem its interprétation, and 
when a contract is reduced to writing the intention of the parties must be 
ascertalned from the writing alone, if possible. 

[Ed. Note.— For cases In point, see Cent. Dlg. vol. 20, Evidence, §§1748, 
2129.] 

OONTBACTS— CONSTBUCTION— SCOPE. 

However broad may be the terms of a contract, It extends only to those 
thlngs concerning which it appears the parties intended to contract 
[Ed. Note.^For cases In point, see Cent. Dig. vol. 11, Contracts, § 730.] 

MOETGAGES— CONSTBUCTION— SOOPE OF SECURITY. 

A mortgage coverlng a homestead to secure a spécifie loan, and stipulat- 
ing that, on default, the mortgage might be foreclosed' for the full amount. 
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together with interest, etc., aiij' other sums advaneed or espenses Incurred 
on the mortgagor's account for whatsoever purpose, and that any advaneea 
so made should duaw interest aud be liens under the mortgàge, does not 
secure the payment of future advances, excepting those made to protect 
the securlty of the mortgàge and expenses necessarily resultlng from fore- 
closure. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 35, Mortgages, §§ 230- 
232.] 

Appeal from the District Court of the United States for the North- 
ern District of lowa. 

B. N. Hendricks (W. L. Converse and D. L. Grannis, on the brief), 
for appellant. 
John McCoolc, forC. F. Webster. 
Joseph Griffin and W. L. Barker, for Chris. Hansen. 

Before HOOK and ADAM S, Circuit Judges, and CARLAND, Dis- 
trict Judge. 

CARLAND, District Judge. In a proceeding had in the court be- 
low for the purpose of determining the priority of certain liens upon 
land belonging to the estate of Chris. Hansen, a bankrupt, the District 
Court on May 32, 1907, ordered, adjudged, and decreed : 

"That the mortgàge made by the bankrupt and his wife to James Hendricks 
January 31, 1898, on the S. % of the S. W. % of section No. 22, township 
No. 99 N., range No. 14 W., does not by Its terms secure any loans that may 
hâve been made by the mortgagee to the bankrupt, since the making of said 
mortgàge ; that said mortgàge secured only the note of ?1,500 therein describ- 
ed, the Interest thereon and such sums as Mr. Hendricks may hâve pald as 
taxes upon said land, for insorance, to keep buildings In good state of préser- 
vation, or to othervsîse préservé and protect said mortgàge lien, and any 
costs, or expenses of foreclosure." 

James Hendricks appealed from said decree, to this court, and also 
filed an original pétition asking for a review of the same. As we are 
asked to consider évidence in the record, we dismiss the pétition for 
review, and will hear the case upon the appeal. The clause in the 
mortgàge referred to in the decree appealed from which it is claimed 
"by Hendricks created a lien for future advances is as foUows: 

"It is f urther agreed that If the party of the first part shall fall to pay any 
inStallment of interest withln thlrty days, after dne, or permit said lands to 
be sold for taxes to any person, or fall to perform any of the covenants 
in the note or in this Instrument, or do, or fall to do, anythlng wherehy the 
security of this loan of money may be lessened, then the whole amount of the 
debt hereby secured shall become due and coUoctible at once, at the option 
of the holder without notice, and this mortgàge or trust deed may be fore- 
closed for the full amount, together wlth interest, costs.. taxes, Insurance, 
reasonable attorney's fee for plaintiff's attorney, to be assessed by the court, 
and any other sums advaneed or expenses incurred on account of the party 
of the first part for whatsoever purpose paid, and any advances so made shall 
draw Interest at 7 per cent, per annum, and be liens under this mortgàge." 

Prior to the hearing in the District Court évidence wa s taken in the 
proceeding by a référée. Before the référée B. N.' Hendricks, son of 
James Hendricks, who negotiated the loan and made out the mort- 
gage, and his partner, C. C. Arnold, were permitted to testify that 
Chris. Hansen and Alice Hansen, his wife, at the time of the exécution 
and delivery of the mortgàge, made déclarations tending to show that 
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the mortgagors understcwd the mortgage as providing for future ad- 
vances, B. N. Hendricks testified that he so understood it. Chris. 
Hansen and Alice Hansen botK denied that they ever so understood 
the mortgage, or that they had ever made déclarations to that effect. 

It was conceded that the west half of the land described in the mort- 
gage .was the homestead of the Hansens. The District Court, there- 
fore, did not pass upon the above testimony for the reason that an oral 
agreement could not under section 297,4, Code lowa 1897, create a lien 
upon the homestead ; and, as the amount due on the mortgage would, 
regardless of future advances, exhaust the east half of the land, it 
became immaterial as to whether ap oral agreement was made or not. 
We think this view involves a misconception of the object of the évi- 
dence. The évidence viras not introduced to prove an independent oral 
agreement that the mortgage should cover future advances, if such 
an agreement could be made, but to prove that it was the intention of 
the parties that the mortgage in question should cover future ad- 
vances made for other purposes than the protection of the mortgage 
lien, and thus enable the court in carrying out such intention to con- 
strue the mortgage as .creating a lien for advances made for such pur- 
poses. ~ 

We are of the opinioft, however, that the évidence introduced for the 
purpose of showing the intention of the parties as to what the mort- 
gage should secure was clearly incompétent, for the reason that the 
parties had reduced their contract to writing, and in unambiguous 
terms expressed their intention therein. The exécution of a contract 
in writing, whether the law requires it to be written or not, supersedes 
ail the oral negotiations or stipulations concerning its matter, which 
preceded or accompanied the exécution of the instrument. The lan- 
guage of a contract, when clear and explicit, must govern its interpré- 
tation, and, when a contract is reduced to writing, the intention of the 
parties must be ascertained from the writing alone, if possible. Thèse 
are elementary principles, and their wisdom is well illustrated in the 
présent case, wherein the parties to the contract testify in direct oppo- 
sition as to their intention in executing the mortgage. 

The intention of the parties to the mortgage must be ascertained 
from the mortgage alone, and we agrée with the trial court that it does 
not by its terms secure the payment of future advances, except those 
made to protect the security of the mortgage. However broad may 
be the terms of a contract, it extends only to those things concerning 
which it appears the parties intended to contract. The transaction in- 
volved in the mortgage between Hendricks and the Hansens was the 
loan of $1,500 by Hendricks to the Hansens, payable in 10 years with 
interest at 7 per cent, per annum. The object of the mortgage was 
to secure the payment of the same, and the mortgage ought to be con- 
strued with thèse two incidents in view — the loan and the security for 
its payment. When viewed in this light, we thiiik the natural and 
reasonable view which présents itself when an unprejudiced mind con- 
siders the words, "and any other sums advanced or expenses in- 
curred on account of the party of the first part for whatsoever purpose 
paid," when taken in connection with the place where they are found, 
is that no other advances were intended to be made or secured than 
1D9 F.— 59 
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those which should be necessary in order to protect the security and 
such expenses as would necessarily resuit from a foreclosure. 

The cases cited by counsel whereih other contracts have been con- 
strued have been considered. Noneof them are parallel cases, and we 
are left to construe the contract hère presented, aided by fundamental 
principles which we believe have guided us to a correct resuit. The 
portion of the decree below appealed from should be affirmed; and it 
is 50 ordered. 



MATDWELL v. ROGEES LUMBER CO. 

(Circuit Court of Appeals, Nlnth Circuit. Mareli 7, 190a) 

No. 1,49a 

1. Sales— Contbact—Consteuotion—Cebtaintt—"Anotheb Caego." 

Plaintiff, havlng sold to défendant à cargo of ties, by certain telegrama 
offered to sell défendant "another cargo" on certain terms, which offer 
défendant accepted. Helâ, that the contract was not objectionable for 
failure to flx the amount of ties to be furnlshed; the words "another 
cargo" belng construed to mean another cargo of the same quantlty as the 
former one. 

[Ed. Note.— Eor cases In point, see Cent. Dig. vol. 43, Sales, §§ 189-196.] 

2. Evidence— Paeol Evidence— Pleadino. 

Where plaintiff sued for breach of a contract for the sale of "another 
cargo" of ties, plaintiff was entitled to Introduce paroi évidence, without 
further proof of the quantlty of ties contained in the preceding cargo. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 20, Evidence, § 2083.] 

In Error to the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

McBurney & Cummings and D. V. Halverstadt, for plaintiff in error. 
Corwin S. Shank and Winfield R. Smith, for défendant in error, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This appeal présents only the question of the 
sufïiciency of the second amended complaint, a demurrer to which was 
sustained by the court below. The action was for damages for the al- 
leged breach of a contract growing out of the five telegrams set out in 
the complaint, and reading as follows : 

"San Francisco, Cal., Jan. 5, 1906. 
"Mr. W. M. Rogers, Anacortes, Washington. 

"Wlll you açcept another cargo ties March Aprll shlpment want five days 
option. C. A. Maydvrell." 

"Anacortes, Wash. Jan. 5, 1906. 
"0. A. Maydwell, 519 Mission Street, San Francisco, Cal. 
"11:42 A. M. Yes at nlne dollars net W. M. Rogers." 

"San Francisco, Cal., Jan. 8, 1906. 
"W. M. Rogers, Anacortes, Washington. 
"Offer nlne dollars net thirfy days wlll arrange with bank. 

"C. A. Maydwell." 
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*'10:,55 Anacortes, Washington, January 9, 1906. 
"C. A. Maydwell, 519 Mission Street, San Francisco, Cal. 

"Our priée nine dollars net cash same tenus as présent order and on six by 
elght tles. W. M. Rogers." 

"San Francisco, Cal. Jan. 9, '06. 
"W. M. Rogers, Anacortes, Washington. 
"Accept one cargo your price and terms. Telegram ninth. 

"0. A. Maydwell." 

Thèse telegrams and the third and fourth paragraphs of the com- 
plaint présent the whole case. Those paragraphs are as f ollows : 

"That on or about the 9th day of January, A. D. 1906, the plalntiff and the 
défendant, by Its duly authorlzed agent, W. M. Rogers, entered into a writ- 
ten agreement whereby the plaintlff agreed to purehase of the défendant and 
the défendant agreed to sell to the plaintlff and to dellver to him, during the 
months of March and April, 1906, at Anacortes, Washington, one ship's cargo 
of rallroad ties for the agreed price of nine (9) dollars per thousand feet; a 
copy of which said written agreement, consisting of copies of certain telegrams 
marked 'Plaintlff 's Exhiblts A, B, 0, D, and E,' Is hereto attached and flled 
herewith. 

"That it was mutually understood and agreed, by and between the parties to 
said written agreement, that the said cargo should contain one million (1,- 
000,000) feet of timber board measure. That the total agreed purehase price 
was nine thousand (9,000) dollars for said cargo." 

The objection made to the pleading is that the telegrams do not con- 
stitute a valid contract, in that they do not fix the amount of ties to be 
furnished. We think the contention unsound. The telegrams show 
that the plaintif? had already ordered of the défendant one cargo of ties, 
and that an order was then given by the plaintlff and accepted by the 
défendant for "another cargo" at $9 net cash, the same terms as the 
previous order, and on 6x8 ties. The true meaning of "another cargo" 
in thèse telegrams is, in our opinion, another cargo of the same quanti- 
ty. Without any other or further allégation in respect to the contract, 
we therefore think the plaintlff would be entitled to clear the ambiguity 
by making oral proof of the quantity of ties contained in the preced- 
ing cargo. Lindblom v. Fallett, 145 Fed. 805, 76 C. C. A. 369 ; North 
American Transportation & Trading Co. v. Samuels, 146 Fed. 55, 76 
C. C. A. 506. See, also, Bibb v. Allen, 149 U. S. 481, 13 Sup. Ct. 950, 
37 L. Ed. 819 ; lowa Life Insurance Co. v. Lewis, 187 U. S. 335, 23 
Sup. Ct. 126, 47 L. Ed. 204. 

The judgment is reversed, and the cause remanded, with directions 
to the court below to overrule the demurrer, with leave to the défend- 
ant to answer. 
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UNITED STATES v. COLLBTT. 

(Circuit Court of Appeals, fflghth Circuit March 9, 1908.Î 

No. 2,610. 

1. Public Lands— Patents— Fbaud—Equitt Jukisdictioi». 

The public land belongs to thé government, and it may Impose such 
conditions upon its aliénation as to it seems best ; and when, through 
fraudulent représentations or practices, a patent bas been wrongfuUy se- 
cured equity, as long as the tltle remains In the patentée at least, afCorda 
ample redress. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 41, Public Lands, 

2. Same— Oancellation of Patent— Evidence— Sufficienct. 

Under the prlnciples that the law deals tenderly with one who in good 
falth goes upon public lands to make hls home thereon, and that proof to 
set aside a written Instrument for fraud must be clear, unequivocal, and 
convlncing, equity wlU refuse to cancel a homestead patent on the ground 
of fraud where the patentée vras a crlpple ; had an invalld wlfe and one 
child ; went upon land shortly af ter making entry ; built a house and 
barn ; cleared land for a garden, and planted a small orchard ; undertook 
to organize a homestead; hls wlfe's Illness and his father's Ulness and 
death requlred hls occasional absence ; the Inf ertllity of the soil requlred 
him to vyork elsewhere part of the tlme to raise money for necessary ex- 
penses ; af ter a severe drought he remained away for a year wlth the lo- 
cal land offlcer's consent, haullng freight and doing any other vcork he 
could secure to provide a llving; when away from home he had others 
care for hls stock and household goods which he lef t there ; he never lef t 
home wlth Intent to abandon his entry ; though witnesses for the govern- 
ment stated that they had not seen him on his place at certain timea; 
that they did not know of his cultlvatlng the homestead ; that he Uved at 
other places during part of the flve years' period during which the statute 
requlred hls résidence on the land, and though some of the witnesses gave 
opinions that he had not resided on and cultivated the homestead for 
such period. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Public Lands. 
t 332.] 

Appeal from the Circuit Court of the United States for the Eastem 
District of Arkansas. 

Edwin W. Sims, U. S. Atty., and Wm. G. Whipple, for appellant. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill in equity brought by the 
United States to cancel a patent issued to Collett, the défendant, for a 
quarter section of land in Arkansas. It appears that Collett entered the 
quarter section as a homestead on October 8, 1897, made final proof of 
résidence and cultivation in March, 1904, and obtained his patent in 
November, 1904. It is claimed by the government that Collett prac- 
ticed such a fraud as requires the cancellation of his patent. 

The testimony on Collett's part, given by two witnesses, tends strong- 
ly to show the following facts : That he was a cripple and had for his 
family an invalid wife and one child. That he went upon the land in the 
spring of 1898 soon after making his entry, and commenced making a 
home for himself and family. That he built a house and barn, cleared 
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land enough to make a garden, brought to the place a meager outfit 
of household goods with some live stock, and undertook to organize a 
humble home there. His wife's illness required much of his time and 
attention as well as that of a physician who resided at a distance. This, 
with the dangerous sickness and death of his father, who resided in 
Missouri, required his occasional departure from home. The small 
patch of land which he had cleared and the unfertility of its soil im- 
peratively required him to get work elsewhere a part of the time to 
raise money for his immédiate and necessary expenses. A severe 
drought and the conséquent failure of crops in his région drove him 
from home in the fall of 1900. At that time he left the place with the 
consent of the local land officer, and remained away with that consent 
for the period of a year. During this time he hauled freight and did 
any other kind of work he could secure to make a living for himself 
and family ; and during the full period of five years foUowing the date 
of his entry he was compelled by his necessities just recited to be fre- 
quently away from home. When absent he got his neighbor and 
brother-in-law to care for his stock and household effects which he 
left there. Besides building his house and barn, and clearing some of 
his land for cultivation, he planted a small orchard of apple, peach, 
pear, plum, and cherry trees. He never left his home for any purpose 
with the intention of abandoning his entry. 

The government called three or four witnesses who testified mainly 
in a négative way that they had not seen Collett on his place at cer- 
tain times or in certain years ; that they did not- know of his cultivat- 
ing his homestead, and that he lived at other places during part of the 
five years, and some of them announced their opinions that he had not 
resided on or cultivated his homestead for the period of five years. On 
this évidence the learned trial judge found against the contention of 
the government. 

The statute requires résidence and cultivation in good faith for a 
period of five years by an entryman to entitle him to a patent of a 
homestead. The public land belongs to the government, and it may 
impose such conditions upon its aliénation as to it seems best; and 
when, through fraudulent représentations or practices, a patent has 
been wrongfuUy secured from the government equity, as long as the 
title remains in the patentée at least, afïords ample redress. United 
States V. Bell Téléphone Co., 167 U. S. 224, 238, 17 Sup. Ct. 809, 42 
h. Ed. 144. 

We think the récognition of one or two cardinal principles will satis- 
factorily show that this case does not warrant the drastic remedy in- 
voked. "The law deals tenderly with one who in good faith goes upon 
the public lands with a view of making a home thereon." Ard v. 
Brandon, 156 U. S. 537, 543, 15 Sup. Ct. 406, 39 L. Ed. 524; Northern 
Pacific Railroad v. Amacker, 175 U. S. 564, 567, 20 Sup. Ct. 236, 237,' 
44 L. Ed. 274. "The évidence adduced to set aside a written in- 
strument for fraud must be clear, unequivocal, and convincing." At- 
lantic Delaine Co. v. James, 94 U. S. 207, 24 L. Ed. 112; Mastin v. 
Noble (C. C. A.) 157 Fed. 506, and cases cited. The learned trial 
judge found against the government on the issue hère presented, and 
we entirely approve of that action. No fraud is disclosed by any clear. 
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unequivocal, or convincing proof. A most pathetîc, simple, and per- 
sistent effort to secure a home under discouraging and distressing cir- 
cumstances is ail that this record clearly discloses. The libéral policy 
of the law towards honest homestead settlers dictâtes an affirmance of 
the decree below, and it is so ordered. 



NATIONAL ELECTRIC CO. et al. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Seventh Circuit. February 4» 1908.) 

No. 1,38a 

Patents— Invention— Armature Cores. 

The Relst patent. No. 508,637, for aa armature oore, is vold for lack 
of invention. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

For opinion below, see 145 Fed. 193. 

Charles A. Brovvn, for appellants. 
W. K. Richardson, for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges, and ANDER- 
SON, District Judge. • 

PER CURIAM. The decree that îs appealed from adjudged that 
claims 2, 4, and 6 of patent No. 508,637, issued on November 14, 
1893, to Reist, for improvement of means for ventilating armature 
cores, were valid and infringed. An exposition of thèse claims and 
of the prior art is found in Bullock Electric Mfg. Co. v. General Elec- 
tric Co., 149 Fed. 409, 79 C. C. A. 229, wherein the Court of Appeals 
for the Sixth Circuit declared the patent void for want of invention. 
Complainant is entitled to our independent judgment, based on a study 
of the record now before Us. That judgment, founded on a considéra- 
tion of the same prior art that was shown in the Bullock Case, is that 
the claims in suit are void for want of invention. We hâve considered 
the rebuttal testimony which, it is claimed, was not included in the Bul- 
lock record. Even if appellee's commercial success with a ventilated 
armature core was due to Reist's teachings, rather than to the skill 
of appellee's mechanics in working out indispensable features that 
were not disclosed by Reist, that fact "would only be influential in 
resolving a doubt — it would not also serve to inject a doubt into an 
otherwise clear case." 

The decree is reversed, with the direction to dismiss the bill for want 
of equity. 
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COMMERCIAL ACETYLENE CO. v; AVBBY PORTABLE LIGHTING C50. 

(Circuit Court of Appeals, Seventh Circuit February 5, 1908.) 

No. 1,364 

INJUNCTION— SUBJBCTS OF InJUNCTION— ENJOININQ MTJLTIPLIOITT OF SUITS 
FOR INFEINGEMENT OF PATENT. 

Where the owner of a patent has brought suit agalnst a rival manu- 
facturer to enjoin Infrlngement, and to reeover profits and damages on 
account of the manufacture and sale of an alleged infringing device, in 
whlch suit both ttie valldity of the patent and infrlngement are put In 
issue, the court has power on a proper showing to enjoin the complain- 
ant from Instituting a multlpllcity of sults In différent parts of the coun- 
try agalnst customers of the défendant, who are charged with infrlnge- 
ment solely by reason of the sale or use of the defendant's device, until 
the issues are determlned In the principal suit before It. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Injimction, f 31.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

For opinion below, see 153 Fed. 643. 

George H. Mitchell, for appellant 
Walter H. Chamberlin, for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

PER CURIAM. This appeal is from an order of the Circuit Court 
enjoining the appellant, as complainant below, "from bringing any 
further suits, eîther in law or in equity, against the purchasers or users 
of the defendant's tanks, for infringement of complainant's patents," 
pendente lite. The order was granted upon pétition of the appellee, 
as défendant in a bill filed by such complainant in the court below, 
charging the défendant with manufacturing and selling apparatus 
which infringed letters patent owned by the complainant; and the 
opinion filed by Judge Quarles thereupon, with statement of the cir- 
cumstances involved, is reported in 152 Fed. 642, 644. Référence to 
such report is deemed sufficient for an understanding of ail questions 
presented for review, and we are content to rest affirmance of the order 
upon that opinion, with remark upon the case of Kessler v. Eldred, 206 
U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 1065 (decided since the hearing 
below), as plainly upholding jurisdiction in equity for like relief, in 
favor of the manufacturer, primarily sued for infringement, to pre- 
vent complication and injury in further suits against purchasers from 
him of the alleged infringing article. Whether the injunction should 
issue dépends upon the equities presented, and the above-cited case 
exemplifies and confirms the view that sufficient cause appeared for 
the présent order. 

The order of the Circuit Court, accordingly, is affirmed. 
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WESTÏNGHOUSB et al. v. HIEN et al. 

(Circuit Court of Appeals, Seventh Circuit. October 31, 1907. Rehearing 
Denied January 14, 1907.) 

No. 1,370. 

Patents— PnocEEDiNGS to Obtain Patent— Effect or Décision in Interfér- 
ence Pboceeding. 

Under the ruies and f)ractlce qf the Patent Office the décision of tlie 
examiner of Interférences on a declai;ed Interférence détermines only tiie 
question of priority of invention in time as between tlie parties, and the 
party against vvhom the décision is rendered may still contend tliat there 
Is no interférence in faet or that the successfui party is not entitled to 
the clalms made, and he Is not concluded upon the question of his right 
to a patent until the expiration of the time allowed hlm by statute for an 
appeal from the final order rejecting his application. 

, Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

This is an appeal from a deeree of the Circuit Court dismlssing on de- 
murrer appellants' blll as amended, because, as the Circuit Court held, it was 
brougUt prematurely. The question relates entirely to the Patent Office prac- 
tice as to appeals in interférence cases. The action was brought to resciild a 
contract for the sale of rlghts claimed under applications for patents for In- 
ventions in friction draft and buffing apparatus. ' 

The blll was flled February 1, 190C, and prays for a deeree for the cancella- 
tion of three contracts by which the appellee, Phillip Hien, granted to the ap- 
pellants the exclusive right to manufacture, use, and sell apparatus under cer- 
tain inventions supposed to hâve been made by him, for an Injunction against 
a suit at law on the contracts, and an accounting for moneys paid thereunder. 

The blll, as amended, after averring the cltlzenship and résidence of the 
parties, allèges that on or about November 24, 1902, appellant George West- 
inghouse was the owner and patentée of certain specifled United States let- 
ters patent (12 in number) relatlng to improvements in friction draft and buf- 
fing apparatus; that appellant, the Westinghouse Air Brake Company, as li- 
censee, was then and for many years had been manufacturing and selling ap- 
paratus embodying said Improvements, and that this was a large and valuablo 
part of its business. 

The followlng faets appear from the amended blll: On or about said day, 
November 24, 1902, appellees Hien and Chamberlin represented to appellants 
that Hien was the inventer and owner of certain inventions for which appli- 
cations for United States letters patent were then peiiding, viz., No. 116,187, 
for a friction spring; No. 117,244, for draft gear and bùffing apparatus; and 
No. 121,756, for friction spring ; and of a Canadian patent for improvements 
In friction spring. Messrs. Hien and Chamberlin further represented that 
the invention set forth In application No. 116,187 was a broad and generlc in- 
vention, and that the inventions set forth in applications Nos. 117,244 and 121.- 
756 were spécifie and detailed leatùres of improvements of the said generic in- 
vention under and subordinate to said application No. 116,187 ; that the said 
generic invention set forth In said application No. 116,187 was a wide depar- 
ture from anything theretofore known in the art to which it related, and by 
reason of its effectivenéss and eheapness of construction would work a révolu- 
tion in said art, and would be of great practical commercial value and im- 
portance. Messrs. Hien and Chamberlin stated also that an interférence had 
been declared by the Patent Office between Hien's application No. 116,187 and 
that of one Shepard, No. 90,831, involving claims 1. 3, 4, and 13 of Hien, and 
was then pending, but that they, the said Hien and Chamberlin, had eareful- 
ly investigated the patentable subject-mattwfs involved in said Interférence; 
that the said subject-matters were in fact separate and distinct, and that no 
•aterference in fact existed. 
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After making the aforesald représentations and statements, Hlen and Cham- 
I>erlin sollcited the appellants to enter into a contract with Hlen for tbe ex- 
flusive right to manufacture, sell, and use devlces made in accordance with the 
inventions set forth in said applications and Canadlan patent, upon a royalty ; 
and the appellants believing that said représentations and statements wer,' 
true, and that said Hien was In fact the true, original, and flrst inventer and 
owner of the Inventions, and relylng upon said statements and représentations, 
consented to and did, on or about said November 24, 1902, enter into a con- 
tract vi'ith the said Hien. It is not necessary to state the terms of the con- 
tract with particularity, but It gives and grants to Westinghouse the exclusive 
right to make, sell, and use the invention, and Westinghouse agrées to pay a 
certain royalty on ail friction draft and buftîng apparatus made and sold by 
him, whether under the invention assigned by the contract or otherwlse. A 
large sum was paid under the contract, but on July 1, 1905, further payment 
was refused, on the ground that the contract conveyed nothing, and was made 
by mistake of fact. 

The bill further allèges that, according to the practlcé of the United States 
Patent Office, no interférence is deelared until the Office bas determined that 
the subject-matter in Interférence is patentable ; and that by virtue of said 
practice, when said appellees Hien and Chamberlin Informed appellants that 
said interférence with said Shepard was pending, appellants understood ami 
believed, and were warranted In understanding and believing, that both ap- 
plications disclosed patentable subject-matter. 

It is also alleged that both appellants and appellees Phlllip Hien and Walter 
H. Chamberlin were mistaken as to the fact of said patentable subject-matters 
being sépara te and distinct subject-matters; that upon the hearing of said in- 
Terferencp in the Patent Office it was contended on the part of Shepard that 
the said patentable subject-matters were In fact one and the same, and that 
an interférence in fact existed, and that Shepard was the first and original in- 
venter of the said patentable subject-matters ; that, upon tlie part of Hien, it 
was contended that the said patentable subject-matters were in fact separate 
and distinct, and that no interférence in fact existed ; that said contentions 
were fuUy argued before and considered by the Primary Examiner in said 
Patent Office aild also before the Commissioner of Patents in person on ap- 
)>eal ; and the Commissioner of Patents deeided that the said patentable sub- 
ject-matters in interférence were in fact one and the same; that an inter- 
férence in fact existed, and that Shepard was in fact the flrst and original 
inventer of said patentable subject-matter, and was entitled to letters patent 
of the United States therefor; that said détermination was and is the final 
détermination of said Patent Office in said interférence proceedlngs ; tliat no 
appeal therefrom to the Court of Appeals in and for the District of Columbia 
was had or taken ; or any other proceedlngs in said Court of Appeals to re- 
view, niodify, or set aside said final détermination ; and that af terwards, and 
in conséquence of the said final détermination of said Patent Office, letters 
patent of the United States, No. 769,841, dated September 13, 1904, were grant- 
ed to the said Ixiuis A. Shepard, as assigner to Cornélius Vanderbilt, said 
letters patent containing claims for the suiDject-matter in issue in the said in- 
terférence between the said application of the said Shepard, and the said ap- 
plication sériai No. 116,187 of the appellee Hien, and that on or about the 
2d day of October, 1905, the said United States Patent Office, acting by its 
Primary lîixaminer, formally and flnally rejected the said claims, 1, 3, 4, anil 
13 (the claims involved in said interférence) of the said application No. 116,- 
187 of appellee Hien, pursuant to riile 132 of the Patent Office, and refused 
to grant and issue to the said défendant Philllp Hien letters patent of the 
United States upon said four claims. 

The applications of Shepard and Hien each contained a number of claims. 
and four of the claims in each disclose a broad, generic invention of draft 
gear and bufflng apparatus. The four Hien claims, when compared with the 
four Shepard claims, appear to be identical in substance, and show an almost 
complète identîty of language ; but the devices accompanying the applications 
are quite différent, although apparently operating along the same Unes. The 
représentations made by Hien and Chamberlin to Westinghouse that the pat- 
entable subject-matters of tlie two applications were In fact separate and 
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distinct, appear to hâve been based on the différence of construction shown by 
the drawings. The elght olalms In question follow: 

Alleged Hien claims 1, 3, 4, and 13 The alleged correspondlng daims 

are: in Shepard's patent are: 

"1. A device of the character de- "14. A devlce of the diaracter de- 

scrlbed comprlsing a séries of resil- scribed comprising a séries of resili- 

ient éléments havlng incllned fric- ent éléments having Inclined frlction- 

tional surfaces adapted when said al surfaces, adapted when said se- 

series of éléments are subjected to ries of éléments are compressed to be 

compression to be relatlvely moved relatively moved, thereby placing 

thereby plaelng said résilient ele- said éléments under tension." 

menta under tension." "13. A device of the character de- 

"3. A device of the character de- scribed comprising a séries of resil- 

scribed comprising a séries of resill- lent éléments havlng Inclined frlc- 

ent rings having incllned frlctional tional surfaces, the surfaces on ad- 

surfaces adapted when said séries of jacent éléments adapted vchen said 

rings are compressed to be relatively séries of éléments are subjected to 

moved thereby placing said rings un- compression to be relatively moved 

der tension. through engagement with each other, 

"4. A device of the character de- thereby placing said résilient ele- 

scrlbed comprising an expansible ments under tension." 

résilient ring and a compressible re- "15. A device of the character de- 

silient ring, said rings having com- scribed comprising an expansible re- 

plemental inclined engaging friction- silient élément and a compressible re- 

al surfaces." silient élément, said éléments having 

"13. In an apparatus of the char- complemental incllned engaging frlc- 

acter degcribed, an ojjen spring ring tloual surfaces. 

having an Inclined frlctional surface "16. In an apparatus of the char- 

adapted to be engaged by a slmilarly acter described, an open spring ele- 

IncUned surface to Impart tension to ment having an Inclined frlctional 

the ring." surface adapted to be engaged by a 

slmilarly incllned surface to impart 
tension to the élément." 

Payments under the contract, and expenses In the Patent Office and In the 
applications for patents, ail pald by Westinghouse and the Westinghouso 
Air Brake Company, amount on the whole to $44,V0O. Such payments 
covered the amounts stipulated In the contract up to ,Tuly 1, 1905, when the 
appellants refused to make further payments. Hien then brought an action 
of covenant to recover royalties under the contract for July, August, and 
September, 1905, and this blll was brought in February, 1906, to stay the ac- 
tion of covenant, to resclnd the contract of sale, and for an accounting and 
repayment of ail sums paid under the contract. 

A demurrer to the blU was Interposed, the third ground of which is that the 
suit cannot be malntained until there has been a final adjudication upon the 
application and claims of the appellee Hien. The Circuit Court sustalned this 
ground of demurrer, and a decree followed dismissing the bill. This appeal 
is taken from such decree. 

Charles P. Abbey, for appellants. 

D. S. Wegg and Walter H. Chamberlîn, for appellees. 

Before BAKER and.SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). The 
question whether appellants are entitled to relief in any court 
was fuUy argued on the hearing, but at this stage the only ques- 
tion necessarj? to be considered is whether the Circuit Court was 
right in dismissing the bill as prematurely brought. This dépends on 
the statutes relating to the issue of patents, and the rules and practice 
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of the Patent Office. When an application for a patent is filed, an of- 
ficer known as the "Primary Examiner" décides whether the applica- 
tion on its face shows a patentable invention. Rules 95, 96. No ap- 
peal lies from his décision. Rule 124. Patentability being affirmed, it 
may occur that the application discloses the same invention as another 
application on file or as a patent already issued. If so, an "interfér- 
ence" exists, and the patent officers are then required, according to the 
practice and rules of the office, to set on foot an interférence proceed- 
ing, in order to détermine which of the hostile claimants first discover- 
ed the invention. This proceeding is carried on before the Examiner 
of Interférences, and. is a proceeding inter partes, and results either in 
a décision awarding priority to one, and denying it to the other, or for 
some particular reason denying priority to either. 

This question of priority of invention, meaning priority in time, has 
become the important and almost the sole question for considération 
in the interférence proceeding. Other questions may arise in the Pat- 
ent Office, such as whether one or both parties has the right to make 
claim, whether he has really disclosed in his drawings the invention 
claimed, whether he is the real inventer, whether he is guilty of lâches 
or estopped to claim priority, whether his device is operative, whether 
both claim the same invention so as to actually show interférence. By 
the course of practice in the Patent Office, however, the interférence 
proceeding is confined to the question of priority in time, other ques- 
tions being raised by motion before the Primary Examiner. The Ex- 
aminer of Interférences may also call the attention of the Commission- 
er to facts showing that no interférence exists, or that the déclaration 
of interférence was irregular, and the Commissioner may then suspend 
the interférence proceedings, and remand the case to the Primary Ex- 
aminer for considération of the questions so raised. Rule 126. It may 
also appear in the interférence proceedings that while both applications 
disclose patentability and interférence, and one is clearly prior in 
time, yet that neither party is entitled to a judgment of priority against 
the other, because it would operate inequitably against the other. This 
happened in Bechman v. Wood, 15 App. D. C. 484, hereafter com- 
mented on, where Wood first discovered a broad invention, but made 
only a narrow claim, and the junior applicant, Bechman, claimed a 
spécifie device in the same field, and also claimed the broad invention. 
Wood was adjudged not entitled to the broad claim because this would 
defeat Bechman's spécifie apparatus, and Bechman was not entitled to 
it because he was not the first inventor. But in the ordinary case an 
award of priority foUows as a matter of course. 

While ihe question whether the interférence was properly declared, 
or any interférence in fact exists, cannot be directly raised in the in- 
terférence proceeding, it may be by a motion to dissolve the inter- 
férence. It is the practice to présent to the Examiner of Interférences 
a motion to transmit the motion to dissolve to the Primary Examiner, 
together with the motion to dissolve. If the latter motion is in proper 
form he transmits it to the Primary Examiner, and he may at the same 
time proceed with the interférence. Rule 123. When the Primary 
Examiner has decided the motion, an appeal may be taken to the Com- 
missioner, but no further appeal is permitted, the motion being regard- 
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ed as an interlocutory proceeding. U. S. ex rel. Lowry v. Allen, 203 
U. S. 476, 27 Sup. Ct. 141, 51 L. Ed. 281. If the motion to dissolve 
is denied, the Examiner of Interférences, in the usual case, renders 
judgment awarding priority of invention to one of the contestants, and 
also fixes the limit of appeal from such judgment. If no appeal be 
taken letters patent are issued to the successful party, and the Primary 
Examiner notifies the other party that his claims stand finally re- 
jected. Section 4904, Rev. St. (U. S. Comp. St. 1901, p. 3389). Rule 
132. If the defeated party desires to appeal he may do so within the 
time limited. The appeal first goes to the examiners in chief (section 
4909 [U. S. Comp. St. 1901, p. 3390]), then to the Commissioner in 
person (section 4910 [U. S. Comp. St. 1901, p. 3391]), and from his 
décision to the Court of Appeals of the District of Columbia (Act Feb. 
9, 1893, c. 74 (27 Stat 436, § 9 [U. S. Comp. St. 1901, p. 3391]). 
No such appeal was taken in this case ; and the chief question is v/heth- 
er such an appeal would hâve reached the issue of interférence in fact, 
ràised by the motion to dissolve. Appellants contend that this appeal 
reaches this and ail other ïundamental questions, like that of the right 
to make daim; while appellees assert that they come within the first 
provision of section 4909, allowing every applicant for a patent whose 
claims hâve been twice rejected to prosecute ex parte appeals to the 
Examiners in Chief, the Commissioner and the Court of Appeals. 

Before examining this question it should be stated that the practice 
in the Hien-Shepard Case was substantially as indicated in stating the 
Patent Oifice practice. Interférence was declared, Hien moved to dis- 
solve it, was beaten, appealed to the Commissioner, was again unsuc- 
cessful, and priority was awarded to Shepard, he having filed a long 
time before Hien. A patent was issued to Shepard September 13, 
1904, and the Primary Examiner formally rejected Hien's claims Oc- 
tober 2, 1905. The time limited for the appeal is fixed by section 4896 
(U. S. Comp. St. 1901, p. 3384) at one year, so that, on February 1, 
1906, when this bill was filed, Hien's right to appeal, as he claims, had 
not expired. On this ground the Circuit Court dismissed the bill, as 
prematurely brought, since it might happen that Hien would obtain a 
patent after ail. 

We now come to the important question of the case. Was the déci- 
sion of the Examiner of Interférences, awarding priority to Shepard,* 
à final judgment which, not appealed from, settled ail questions in 
Shepard's favor, so as tô finally destroy the possibility of Westinghouse 
obtaining the inventions assigned to him by the con tract? Or, might 
Hien, at any time within a year after the final rejection of his claims, 
appeal or take further proceedings, and show, if he could, that Shepard 
had no right to make his claim, or that his four claims, read" on the 
Shepard device were substantially différent when read on his own, 
and thus obtain a patent on the four claims? As a theoretical problem, 
or a question of first impression, it would appear to be clear that the 
interférence proceeding logically involves thé fundamental question 
whether there is, in fact, any interférence, whether one or both claims 
be patentable, and whether éither party has thé right to make the 
claim. A judgment of priority would seem to hâve no force if the rival 
daims do not conflict, or if the junior claim be not 'patentable, or éither 
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party be not the real inventor. Likewise, it would seem that an ap- 
peal from the judgment of priority should raise thèse fundamental 
questions, and the resuit on appeal dispose of the whole case, and ail 
thèse questions. But such has not been the rule of the Patent Office, 
nor of the Court of Appeals. 

By the rule actually in force in the Patent Office the term "priority 
of invention" is used in the narrow sensé of first in time, and not as in- 
volving interférence in fact or the right to make claim. And this lim- 
ited meaning is also given it by Mr. Justice McKenna in U. S. ex rel. 
Lowry V. Allen, 203 U. S. 476, 37 Sup. Ct. 141, 51 L. Ed. 381. This 
use of the term seems to hâve resulted from the practice of trying the 
questions of interférence in fact and right to claim by motion before 
the Primary Examiner, and thus treating thèse as interlocutory ques- 
tions. Since priority means only first in time, a judgment awarding 
priority is deemed to establish only that the successful party was the 
first inventor of the device or article claimed by him, without involving 
the question whether he had the right to claim it, or whether the other 
party claimed in substance the same invention, This conclusion has 
been reached many times in the décisions of the Patent Office and 
Court of Appeals. The judgment of priority is not a direct décision 
that the defeated party is not entitled to a patent, and he may appeal, 
ex parte, from the final rejection of his application. Ex parte Schupp- 
haus, 100 O. G. 3775, 1902 C. D. 339 ; Ex parte Guilbert, 85 O. G. 
454, 1898 C. D. 235. The right to make the claim does not relate to 
priority of invention, but should be presented on a motion to dissolve. 
Woods v. Waddell, 106 O. G. 3017, 1903 C. D. 393. The question of 
interférence in fact will not be considered on appeal from a judgment 
awarding priority. Schupphaus v. Stevens, 95 O. G. 1453, 1901 C. D. 
369, citing many cases in the Court of Appeals ; Ex parte Lyon, 134 
O. G. 2905. 

It is true that the Court of Appeals has held that it will, in extrême 
cases, on appeal from a judgment awarding priority, review the déci- 
sion of the Commissioner declaring the interférence, or refusing to 
dissolve it. This was held in Seeberger v. Dodge, 34 App. D. C. 476 
(1905) ; and the same conclusion is stated, though not actually applied, 
in Podlesak v. Mcinnerney, 26 App. D. C. 399, 130 O. G. 2127 (1906). 
But this is quite a différent thing from holding that in ail cases, in- 
cluding this, a judgm.ent establishing priority in time settles the ques- 
tion of interférence in fact, and precludes the defeated party from ever 
raising that question, by further proceedings in the Patent Office. The 
Podlesak Case, supra, is relied on by appellants as conclusive. But the 
Court of Appeals in that case, as appellants admit and expressly state, 
refused to reverse on the ground that there was no interférence in 
fact, but remanded the case to the Commissioner for further consid- 
ération as to identity of invention, with the statement that, if the Com- 
missioner should adhère to the opinion that there was interférence 
in fact, the court would further consider the case. This falls far short 
of a décision that a judgment of priority necessarily involves the ques- 
tion of identity or interférence. 

It wîll also be seen from the statement of facts that the right of 
Shepard tô make his claimS has never been adjudicated inter partes 
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in the Patent Office. It may ultimately appear that the Shepard daims 
when read on Hien's deviçe mean a différent thing when read on the 
Shepard device; so that Hien, after ail, will be entitled to his four 
generic daims, It does not appear from the bill that any of thèse 
matters hâve been finally determined or concluded. 

Bechman v. Wood, 15 App. D. C. 484, is also cited to support the 
argument that a judgment on priority involves the question of inter- 
férence in, fact. We do not so regard it in view of the conclusions 
reached by the court in the opinion on rehearing, whatever may be 
thought of the first opinion. It may be added that the case was an un- 
usual one, and so treated by the court. In that case Wood actually 
discovered a hroad, generic invention, but in filing his application did 
not makç the broad claim, limiting his application to his spécifie de- 
vice. Later, Bechman invented a spécifie mechanism in the same 
field, one which would hâve been absolutely dominated by a broad 
claim had Wood filed one; and Bechman filed an application claim- 
ing both the broad, generic invention, and the spécifie one covered by 
his apparatus. Wood then amended his application so as to make the 
broad claim, and thus cover the spécifie claim filed by Bechman. 
Thus the case presented quite unusual features, and the décision rests 
to a considérable degree on the peculiar facts presented. 

The court, in its first opinion, held Wood's device operative, and 
that he vi^as prior, if the two inventions were one and the same. Judge 
Morris, in the opinion, said that it would be manifestly improper to 
award a judgment oï priority •)vhen there was no interférence — ^no 
identity oî subject-matter ; ; that Wood was the first inventor of the 
spécial mechanism claimed by him, and incidentally of a broad inven- 
tion, but one which he did not claim, Bechman being the first to set 
up such broad claim. But Bechman could not be awarded priority of 
the broad claim because not the first inventor, nor could Wood be 
adjudged priority of it, because a patent covering it would sweep 
within its control ail spécial inventions in the same field previously 
made, and thus be unjustly rétroactive, since Bechman was entitled 
to the spécifie device claimed by him. Wood sought by amepdment to 
include the broad claim in his spécifications, but it was held that the 
power of amendment did not reach to the extent of displacing spécifie 
claims made in the same field before the amendment. Direction was 
given that there should be no priority for either party with référence 
to the broad claim, but that both were or might be entitled to patents 
for their respective devices. 

On pétition for rehearing it was urged by the parties, and also on 
behalf of the Patent Office, that the original opinion had seriously 
afïected the.rules of practice of the Office. It was argued that it had 
been the long established practice to make the generic claim the issue 
of the interférence, and put the spécifie claims under the broad issue ; 
and that the court exceeded its jurisdiction in declaring that there was 
no interférence in fact. The court said that its décision had been 
greatly misapprehended ; that it did not interfère with the power of 
amendment, but simply declared the effect of the amendment when al- 
lowed; and adhered to its décision to the effect that an amendment 
could not contravene existing or intervening rights, nor overrule the 
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settled principles of law. It was proper for the second applicant to 
make the broad daim, and thereupon for the first applicant to so 
broaden his spécifie claims as to présent the same generic daim ; and 
then it was right and proper that an interférence should be claimed, 
which was, in fact, unavoidable with or without amendment. So far 
from holding that there was no interférence in fact, the court said it 
could not see how the Office could hâve failed to déclare it in respect 
to the broad daim, although none existed as to the narrow daim of 
each party. But Bechman could not be allowed the broad claim, 
because that would hâve dominated the invention of Wood, who was 
his predecessor in the same field; nor could that predecessor be al- 
lowed the broad claim becaxise he had not advanced it before the ar- 
rivai of Bechman on the field of invention. Neither party, under the 
spécial circumstances of the case, was entitled to prevail against the 
other on the broad claim. 

It was further held that, as a gênerai proposition, it was entirely 
correct that neither patentability nor the propriety of the déclaration 
of interférence is open to considération in an interférence case, but the 
décision is not inconsistent with this rule, under the peculiar circum- 
stances of the case. The same conclusion was reached as on the first 
hearing. 

In view of the practice and course of décision in the Patent Office 
and Court of Appeals, and of the fact that the question of Shepard's 
right to make his claims bas never been determined inter partes, it 
would be quite unjust to hold that Hien was absolutely bound on ail 
matters by the judgment of priority. To a considérable extent the is- 
sue of a patent is the exercise of executive power, only incidentally in- 
volving private rights cognizable by the courts; and for this reason, 
also, the practice should be respected in judicial contests, although 
deemed somewhat variant from that contemplated by the statutes. 

The decree appealed from is affirmed. 



PENH ELECTRICAL & MFG. CO. v. CONROT, 

CONROY V. PENN BLECTBICAL & MFG. CO. (two cases). 

(Circuit Court of Appeals, Third Circuit February 7, 1908.) 

Nos. 65, 66. 

Patents— Pbiob Use— What Oonstitutes "Public Use"— "Expekimental 
Use." 

The use of a machine whlle It was belng perfected, In a rooia from 
which the public and ail others not engagea In its opération were exclud- 
ed, changes and Improvements belng made from time to tlme, although 
extendlng back to more than two years before application was made for 
a patent, was an expérimental and not a publie use, and did not invall- 
date the patent granted therefor, and it is immaterial that the product 
of such expérimental use was sold. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 38, Patents, S 95. 

For other définitions, see Words and Phrases, vol. 6, pp. 5825-5837; 
vol. 8, p. 7774. 

Priority and continuance of public use of invention as affectlng patent- 
ability, see note to Eastman v. Olty of New York, 69 0. 0. A. 646.] 
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^, ,Same— Validity and iNFEiNGEirENT— Machine tor ORNAMENTiNa Glass. 
' ' The Conroy patent, No. 735,949, for a machine for ornamentlng glass, 
' 'ws.a not antlclpated, and Is not void for prior public use. Claim 1 alao 
-Aeja Infrlnged. 

3. Sàme^Anticipation— Method of Oenamentinq Glass. 

The Gonroy patent, No. 723,1.39, for a method of ornamentlng glass, 
is yold as simply for the f unction. qt a macliine deslgned to manufacture 
an old product prevlously produced by hand by practically the eame 
method. 

4. Same—Tnfringement— Machine fob Oknamenting Glass. 

The Conroy patent. No. 731,667, for a machine for ornamentlng glass, 
construed, and held not Inft'inged. 

Appeals from Circuit Court of the United States for the Western 
District of Pennsylvània. 

Paul Synnestvedt, Bayard H. Cristy, and George H. Christy, for ap- 
pellant. 

J. M. Nèsbit' and James I. Kay, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, District 
Judge. •,. 

CROSS, District Judge. Two separate suits were begun in the court 
below, in, each of ;Which John M. Conroy was the complainant and the 
Penn Electrical & Manufacturing Company was the défendant, and in 
this opinion for convenience Conroy will be styled "complainant," and 
themanufacturing company, "défendant," as in the lower court. The 
bill of complaint in the cause, which will be first considered, was in the 
usual form in suits of this character, and included two patents No. 
735,949, dated August 11, 1903, for a machine for ornamentlng glass, 
and No. 723,139, dated March 17, 1903, for a method for ornamentlng 
glass. The original application included claims for both the machine 
and the method, but, at the instance of the patent examiner, they were 
separated and ultimately appeared in the two patents just referred to. 
The bill of complaint in the second suit is founded upon patent No. 
731,667, dated June 23, 1903, for a machine for ornamentlng glass. 
Ail of the patents were issued to John M. Conroy, the complainant. 
The proofs in bpth suits were taken together, and the cases were argued 
together, both in the court below and in this court. In the first suit 
the Circuit Cburt held claim 1 of the machine patent valid and in- 
fringed by the defendant's machine No. 1, but found the method pat- 
ent did not disclose a patentable invention within the meaning of the 
law, and consequently denied any injunction and accounting with re- 
spect thefeto. The défendant thereupon appealed from that portion 
of the decree which allowed an interlocutory injunction against it upon 
the machine patent, and the complainant appealed from that portion of 
the decree denying an injunction and an accounting as to the method 
patent. In the second suit the Circuit Court held that the défendant 
had not infringed the patent therein involved, and accordingly dis- 
missed the bill of complaint, from which decree the complainant ap- 
pealed. The patent involved in the first suit will now be considered. 

Claims, 1, 4, 5, 6, and 7 of the, machine patent were involved and 
both of; the claims in tlje method patent. The art of chipping glass by 
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hand was old. Its origin does not appear in the record, although it 
does appear that the complainant practiced it as early as 1895, and that 
it was in use still earlier. The process, however, was somewhat labori- 
ous and slow, and in rapidity of exécution the machine method far 
surpassed it. The hand tool and process of hand chipping may be de- 
scribed as follows : The tool consists of a bar of iron, with a f orked or 
pronged head. One of the prongs, the lower one as used, is consider- 
ably longer than the other, and is curved inwardly in the shape of a 
olaw or hook. A pièce of glass previously scored with a diamond about 
one-eighth of an inch from its edge is placed with its scored face up- 
permost upon a table, and projecting over its side sufficiently far to al- 
low the tool to be manipulated. The glass is ordinarily held with the 
left hand and the tool with the right. When the tool is applied, the 
upper and shorter prong is above and the curved prong below the glass. 
The handle of the tool is then lifted, and a quick downward stroke 
given, which forces the lower and curved prong against the under 
surface of the glass, and causes the upper prong to strike its scored 
edge. The blow thus jriven chips or scallops the glass. The tool is 
then moved rapidly along the edge of the glass, and the opération re- 
peated as often as may be désirable. 

Claim 1 of the machine patent which was found in the court below 
to hâve been infringed by the défendant is as follows : 

"In a machine for shaping the edges of glass articles, the comblnatlon 
of a carrier having a séries of two or more pins secured to the carrier and 
spaced in the direction and transversely of the path of movement of the carrier 
so as to operate successively and at différent points on the article, means for 
moving the carrier and a rest or bearing arrangea to support the article ad- 
jacent to the edges to be operated on, substantially as set forth." 

The machine in one of its forms, briefly described, consists of a cast- 
iron cylinder or drum of considérable length, diameter, and weight, 
which is mounted in a suitable bed to rotate in a horizontal position on 
a central shaft. On the face of the drum and projecting slightly there- 
f rom are steel pins arranged in four evenly spaced straight rows ; each 
row extending diagonally across the face of the drum. The pins are 
made of small steel rods, and are bevelled at their exposed tips. A 
rest bar is supported by the bed of the machine across, and in close 
proximity to the face of cylinder, but at a level lower than the axis of 
the drum. When the machine is operated, the drum is caused to ré- 
volve, and the pièce of rectangular glass intended to be ornamented is 
held by the operator upon the rest bar and against the face of the drum, 
whereupon as the drum revolves the pins of the approaching row rapid- 
ly, and, in turn, strike the glass at its edge at equidistant points. The 
edge thus presented to the machine is quickiy scalloped, when the 
operator may, if desired, présent in turn its varipus sides to the ma- 
chine until their ornamentation is likewise completed. The machine be- 
cause of the rapid and uniform character of its work has supplanted 
the old hand method. We deem it unnecessary to discuss in détail 
the prior art, since it does not disclose anything which can properly be 
considered an anticipation of the complainant's machine patent. He 
was the first to devise a practical inachine for decorating glass. The 
fiJe wrapper of patent No. 723,139 discloses that the examiner foùnd no 
i.yj F.— 60 
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device or method anticipating those claimed by the applicant under the 
subclass of "Glass," "Ornamenting" and "Cutters." Among the many 
patents cited as anticipations are machines for gear cutting, saw tooth 
cutting, dressing stone, finishing the edge of cards, and other Hke pur- 
poses, none of which, however, are in the same or in an analogous art ; 
but were they, they are ail, in our opinion distinguishable from the 
patent in suit, notwithstanding the surface resemblance in some re- 
spects of one or two of them. 

The above défense was not, however, so strongly insisted upon at 
the oral argument as was that of prior use by the complainant and an- 
ticipation by the défendant. The learned judge below, speaking of this 
question, said that, while it was not without difficulty, nevertheless, in 
his judgment, the alleged use was expérimental, and in this view he is 
satisfactorily supported by the proofs. The first machine built by the 
complainant is known in the case as the "Rieseck drum," and was op- 
erated subject to varions changes, tests, and altérations for about two 
years, or until February, 1901, when what is known in the case as the 
Jones and Laughlin drum was installed, which the évidence shows is 
still in use. Soon after the idea of a machine for chipping glass was 
presented to Conroy, he procured from one Rieseck an ordinary broad- 
faced belt pulley, equipped it with steel pins projecting from holes drill- 
ed to receive them, and mounted it upon a f rame on which it was to ro- 
tate. A rest bar was also arranged, upon which thé glass could be held 
by the operator. The machine, when tested, did not prove satisfactory. 
There were many difficulties to be overcome. Its imperfection was 
shown by the fréquent breaking of the glass. The rest bar which at 
first was made of wood, was found to be too springy, and, after varions 
altérations, a bar of tool steel was applied, and proved satisfactory; 
but its proper adjustment, in order that glass of varions thicknesses 
might be decorated, and its relative position to the drum and glass, had 
to be ascertained by experiment. Varions other matters, such as the 
extent to which the pins should project, their size, and shape, afiforded 
more or less perplexing problems for solution. It is unnecessary, how- 
ever, to mention, much less discuss, ail of the varions changes and ad- 
justments which from time to time were made in the machine in the 
effort to perfect it. It is sufficient to say that they extended to a time 
within two years of filing the application for a patent. During this ex- 
périmental stage the machine was used under the supervision of the 
complainant and his foreman, but its use was not public within the 
meaning of the statute. The machine was placed in a room on the first 
floor of the factory, which was partitioned off from the main shop. No 
persons, other than one operating the machine and a girl engaged in 
cleaning the glass, were présent. If employés entered that apartment, 
they did so contrary to express orders. The glass in its Windows was 
painted, and a wooden hood was built for the machine, which, when it 
was not in opération, was placed over it and locked, and as a further 
measure of privacy the machine was after a time removed to the sec- 
ond floor of the factory. Thèse précautions were continued until the 
patent was obtained. From what has been said it is apparent that what- 
ever knowledge, if any, was obtained of the machine by the public, was 



PENN ELEOTBICAL & MFG. 00. V. CONEOT, 947 

surreptitious and contrary to the manifest wish and intention of the in- 
venter. In Elizabeth v. Pavement Co., 97 U. S. 136, 24 L. Ed. 1000, 
Mr. Justice Bradley, speaking for the court, at page 134 of 97 U. S. 
(24L. Ed. 1000), says: 

"When the subject of Invention Is a machine, It maybe tested and tried 
in a building, either with or without closed doors. In either case such use 
is net a public use vvithin the meaning of the statute, so long as the in- 
ventor Is engaged, in good faith, In testing its opération. He may see cause 
to either alter it and improve it, or not. His experiments wlll reveal the 
fact whether any and what altérations may be necessary. If durability la 
one of the qualities to be attained, a long perlod, perhaps years, may be 
necessary to enable the Inventor to discover whether hls purpose is accom- 
pllshed. And though, during ail that period, he may not flnd that any changes 
are necessary, yet he may be justly said to be using hls machine only by 
way of experiment ; and no one would say that such a use, pursued with a 
bona fide Intent of testing the qualities of the machine, would be a public 
use wlthin the meaning of the statute. So long as he does not voluntarily 
allow others to make it and use it, and so long as It Is not on sale for gên- 
erai use, he keeps the Invention under his own eontrol, and does not lose hls 
title to a patent." 

Nor do we think that the sale of the product during the expérimental 
stage alters the situation. In Jennings v. Pierce, Fed. Cas. No. 7,383, 
Judge Shipman says : 

"It would be a harsh limitation of the statutory rights of an inventor which 
should glve to a naked Infrlnger the privilège of using an invention, because 
the patentée bad attempted, in good faith and In secrecy, to incidentally make 
his experiments of some i)ecuniary benefit, while he was patiently endëavor- 
ing, amid many failures, to remedy the defects of the machine, test its value, 
and ascertain whether it could be used advantageously, and whether it 
ever would be of any beneflt either to himself or to the public." 

In Smith Co. v. Sprague, 123 U. S. 249, 256, 8 Sup. Ct. 122, .126, 31 
Iv. Ed. 141, the court lays down this test : 

"A use by the inventor, for the purpose of testing the machine. In order 
by experiment to devise additional means for perfectlng the success of its 
opération, is admissible, and where, as incident to such use, the product of its 
opération is dlsposed of by sale, such profit from its use does not change 
its character ; but where the use is mainly for the purpose of trade and profit, 
and the experiment is merely Incident to that, the principle and not the in- 
cident must give character to the use. The thing implied as excepted out 
of the prohibition of the statute is a use which may be properly character- 
ized as substantially for purposes of experiment." 

We are convinced that, while the product of the Rieseck machine 
was sold, such sale was incidental to its expérimental use. Our con- 
clusion is that no such use has been shown as invalidâtes this patent. 
An attempt was also made to show prior use on the part of the défend- 
ant. We deem it unnecessary, however, to discuss this évidence at 
length. It appears that in the latter part of December, 1900, or prior 
to the middle of January, 1901, the défendant made and used a machine 
for chipping glass. It was, however, an expérimental machine, and to 
some extent imperf ect ; and while considérable work was performed by 
it for several months, and its aggregate product was quite large, never- 
theless, considering the length of time it was in opération, its weekly 
output was small. Some of the witnesses speak of it as an experiment, 
and it is noticeable that hand chipping was not abrogated during its use. 
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Furthermore, it was operated in part at least, by night, and upstairs in 
the factory, so that its use was private rather than public. The burden 
of proof upon this part of the case rests upon the défendant, and every 
reasonable doubt should be resolved against it. The Barbed Wire Pat- 
ent, 143 U. S. 375, 12 Sup. Ct. 443, 36 L. Ed. 154, 285. The defend- 
ant's machine No. 1 was in the court below decreed to infringe claim 1 
of the patent just considered. Briefly described, it consists of a frame 
in which a pivoted arm oscillâtes in a vertical plane. On this arm are 
arranged and spaced a séries of pins in an oblique Une across its face. 
When operated, the arm oscillâtes up and down in proximity to a rest 
bar on which the plate of gla'ss is held, and the arm thus moved causes 
the pins thereon to strike successive blows on the edge of the glass, 
which produces the desired scallops. This oscillating arm carrying 
the pins differs from the complainant's device as shown in figures 4 
ând 5 of the patent only, in this : That it is pivoted, while in the com- 
plainant's it moves up and down in guides. The mechanism and mode 
of opération -are substantially the same, and the defendant's machine 
is plainly an infringement. 

We come, now, to a considération of the method patent, which the 
court below held void "as simply being for the function of a machine 
devised to manufacture an old product." The questiori presented for 
considération is not so much whether an old or a new product was 
created by the method claimed, but whether or not there was in point 
of fact a new method disclosed; or, further narrowed and applied to 
the présent case, the question is whether the method pursued in the 
use of the hand tool, prior to the patent for the machine, was substan- 
tially the same as that followed in the use of the machine. If the com- 
plainant simply gave to the art a better implement for proceeding by 
an old method, his method patent is void. There are two daims in the 
method patent as follows : 

"As an improvement In the art of shaplng the edges of glass articles, the 
method herein described which consists in removing by blows at successive 
points closely adjacent to the edge, the edge and a portion of the opposite 
side of the article in pièces approximately unlform in quantlty, substantially 
as set forth. 

"As an improvement in the art of shaping the edges of glass articles, the 
method herein described, which consists in removing by blows at successive 
points closely adjacent to the edge pièces approximately imiform in shape 
from the edge and a portion of the opposite side, substantially as set forth." 

Counsel for the complainant studiously attempts to differentiate the 
method of the hand tool from that of the machine, in this : That, while 
the latter method removes the chips of glass by blows, the former does 
it only by what he described as a "prying" or "pressure" or "pinching" 
method. This suggested distinction, in any event, would seem to be 
very attenuated; but, however that may be, the proof s do not disclose 
its existence in point of fact. In the use of the hand tool a blow is 
struck, which, âlthough possibly not of the same force and uniformity 
as the blow struck by thé machine, is nevertheless essentially liké it. 
At the most, the différence is one of degree. In botH cases blows are 
struck, and struck at sucdessive points closely adjacent to the edge of 
thë article, which remove the edge and a portion of the opposite side 
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of the glass, and the pièces removed are approximately uniform in size 
and shape. Thus we hâve substantial identity of opération in both 
cases. The claims of the method patent include the hand opération, as 
well as the machine opération. The hand and machine methods of 
chipping glass are essentially the same. The fact that in one case the 
worîi is donc by a hand tool, and in the other by a machine, does not 
influence, much less control, tlie décision of the question. The com- 
plainant did not discover a new method of chipping glass. It is rather 
the old method performed by a new tool. As already suggested, it is 
impossible to demonstrate wherein the claims of this patent set forth 
anything not methodically pursued in the hand opération. As counsel 
for the défendant well says : 

"If, in order to escape anticipation by tlie hand method, complainant seeks 
to differentiate therefrom upon the theory that his is a machine-practiced 
method, then his method is, and can mean, nothing more than the functlonal 
opération of the machine, which is, of course, not patentable." 

We think the court below was right in holding this patent invalid. 
Coming to the second suit, based upon patent No. 731,667, we find 
that it has two claims as follows : 

"(1) In a machine for shaplng the edges of glass articles, the combinatlon 
of a movable carrier having a pin secured thereto, a table arranged to sup- 
port the glass at an angle less than a rlght angle to the axis of the pin at 
the time of impact on the glass, and means for -shifting the table step by 
step across the path of movement of the pin, substantially as set forth. 

"(2) In a machine for shaping the edges of glass articles, the combinatlon 
of a rotating carrier having a pin projecting radially therefrom, a table for 
supporting the glass, and means for shifting the table step by step across 
the path of movement of the pin, substantially as set forth." 

Both of the claims are involved in the suit. The patent describes 
two machines, one for chipping circular plates where the plates are sup- 
ported on a rotating table, moved by sui table mechanism step by step 
in position to be operated upon by a single pin on a rotating head or 
carrier, and the other where the work is moved in a straight line step 
by step past the single pin on the carrier. In the spécification the pat- 
entée says : 

"In operating the machine, the feed movement is so adjusted that for each 
operative stroke of the carrier the bed or table carrying the glass is moved 
forward a distance equal to that of the desired spaeing of the scallops." 

When the machine is operated, the table to which the glass is clamp- 
ed rotâtes or moves in a direct line, as the case may be, step by step "a 
predetermined distance," thus bringing the edge of the glass "across 
the path of the movement of the pin." The court below found that the 
defendant's machine did not infringe this patent, and we concur in its 
judgment. In the defendant's device the table to which the plate of' 
glass intended for décoration is clamped is stationary, and its chipping 
tool rotâtes around this fixed plate ; while in the complainant's, as we 
hâve seen, the plate rotâtes step by step, while the chipping tool moves 
in a fixed pa:th. It is claimed on behalf of the complainant that the de- 
fendant's arrangement of parts is a mère transposition of the complain- 
ant's, and therefore does not avoid infringement. This is not so. The 
structures are mechanically différent, and the distinction between them 
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does not consist in a mère reversai of parts. Each of the daims of the 
patent calls for a movable table andmeans for shifting the table step by 
step across the path of movement of the pin, while one of them calls 
for a movable carrier, and the other for a rotating carrier. Certainly 
neither thèse éléments nor their cpunterparts are found in the défend- 
ants device. In them, the glass being held in a fixed position, the 
movement required for chipping its edge in successive scallops is ail 
devolved upon the chipping mechanism, which necessarily requires that 
the chipping tool be moved at right angles to the edge of glass being 
chipped, and also progressively along that edge, in order that the chip- 
ping mechanism shall be in the proper position to strike successive 
blows. Again, as expressed by def endant's counsel : 

"But, eyen if It should be held that the forwardly advancing pin carrier 
of defendant's machine No. 3 is the équivalent or transposition of the movable 
table of Conroy, even then defendant's structure does not contain means for 
advancing the transposed part step by step, speclflcally called for In each 
clalm. In defendant's machine No. 3 the horizontal movement of the pin 
cartying arm, 8, is continuons or nninterrupted, and Is not an Intermittent 
step by step movement. The handle Is simply grasped by the pperator, and 
pulled around by a continuous and uninterrupted movement or swing. It 
cannot be said that the up and down ratchet-aetuated vibrations of the pin 
comprise the step by step movement of the daims; for, If thèse vibrations 
correspond to or are the équivalent of anythlng In the Conroy machine, it 
Is either the rotating or the vertical reclprocating movement of the pin car- 
rier, the movement whlch carries the pin into engagement wlth the glass." 

The step by step movement incorporated in both of the claims and 
fully described in the spécifications can mean only that the glass is ad- 
vanced by an intermittent movement as distinguished from a continu- 
ons movement. It is a progressive movement, broken by steps, and, 
as said by the learned judge below: 

"In View of Conroy's earller devices, and the restrîcted fleld open for the 
grant of this patent, the movable table will be regarded as one of Its es- 
sentiai features. It is évident, if the patent dépends for novelty simply 
on the use of a single pin on a carrier, Instead of the multiple pins of the 
other device, à grave question of patentabllity would arise. The other feature 
of a shifting feed Is required to conf er patentabllity on the comblnatlon." 

There is no room for spéculation as to what is meant by the movable 
or rotating pin carrier and the movable table. Not only do they co- 
operate, but their method of co-operation is entirely clear. The rota- 
tion of the pin carrier is necessary to the patented device. It would be 
impossible in the complainant's machine to hold the glass immovable 
and at the same time advance the chipping mechanism around the 
glass, and produce a succession of chips. In our opinion the defend- 
ant's devices do not infringe this patent. There are éléments in the 
claims of the Conroy patent which are not found in the defendant's de- 
vice, nor are they mechanical équivalents. The case presented is there- 
fore not one of a transportation of parts, but of différent mechanical 
structures. The parts cannot be used interchangeably. The différence 
between the complainant's and defendant's devices are more fully dis- 
cussed in the opinion of the court below, and it is unnecessary to re- 
peat them hère. It is sufficient to say that no one of them présents the 
éléments of a movable table or means for moving it step by step across 
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the path of movement of the pin which the patent requires. Our con- 
clusions upon the whole case are that, as to the patents involved in the 
first suit, the machine patent No. 735,949 is valid, and its first claim in- 
fringed by the defendant's machine No. 1, and that the method patent 
723,139 is invalid. 

The decree in that suit is therefore affirmed, but without costs, as 
neither party succeeded on appeal. In the second suit, based upon pat- 
ent No. 731,667, we find that it has not been infringed. Consequently 
the decree in that case is affirmed, with costs. 
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(Circuit Court, N. D. Illinois, E. D. October 24, 1907.) 

No. 27,377. 

Patents-^Infbingement^Electeic Contkollers. 

The Knight & Potter patents, No. 587,441, for an apparatus, and No. 
587,442, for a method for regulatlng electrically driven mechanlsms 
relating mainly to the régulation of speed and power In operating elec- 
trlc cars by means of controllers, construed, and held not Infringed- 

In Equity. On final hearing. 

Betts, Sheffield & Betts (Edward Rector and L. F. H. Betts, of 
counsel), for complainant. 

Gardner, Stem, Andersen & Davis (Glenn S. Noble, of counsel), for 
défendant. 

KOHLSAAT, Circuit Judge. Complainant brings suit to restrain 
infringement of claims 1 and 2 of patent No. 587,441 for an apparatus, 
and claims 3, 4, and 9 of patent No. 587,442, for a method of regulat- 
ing electrically driven mechanlsms, both granted to Knight & Potter 
on August 3, 1897. Claims 1 and 2 of patent No. 687,441 are as 
foUows : 

"1. In an apparatus for regulatlng the power and speed of mechanism 
driven by two electrlc motors, the combinatlon of two electric motors, and 
a switch Connecting them In séries with eaeh other atid wlth a résistance, the 
switch provlded with contacts and connections arrangea to shunt one motor, 
leavlng the other in séries with a résistance, to dlsconnect one motor and to 
•connect the two motors in multiple, ail by successive steps. 

"2. In an apparatus for regulatlng the power and speed of mechanism 
driven by two electrlc motors, the combinatlon of two motors, and a switch 
for placlng them In séries wlth each other and with a résistance, the switch 
provlded wlth contacts and connections adapted to eut out the résistance, for 
one rate of speed, to again eut In the résistance, to shunt one motor, to dls- 
connect one motor and eut out the résistance, and to connect the two motors 
In multiple." 

Claims 3, 4, and 9 of patent No. 587,442 read as follows: 

"3. The method of regulatlng a car or vehicle driven by a -pair of electric 
motors, which consists in Connecting the motors In perles, shunting one motor 
while malntalning a circuit through the remaining motor and through a 
résistance protecting the same, opening the circuit of the shunted motor and 
Connecting the two motors iri multiple. 
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"4. The method of regulating the power and speed of mechanism drlren 
by a pair of series-vvound electric motors recelvlng current from a constant 
potential circuit, whieii consists in first Connecting ttie motors In séries and 
in circuit witti résistance, then reducing tbe résistance until It is substantial- 
ly eut ont, then stiunting one motor and again making use of the résistance 
to protect the unshunted motor, then disconnecting the shunted motor from 
circuit and flnally recounectlng the motors in multiple." 

"9. The method of regulating the powêr and speed of mechanism drlven 
by tvvo electric motors, which consists in placing the two motors in séries for 
slow speed, and changing them from s^eries to multiple for higher speed by 
first cuttlng one inotor ont of circuit, replacing it by a résistance in séries 
with the other motor, and finally placing the two motors in multiple with the 
résistance eut out." 

The two patents involve substantially the same thought, and may be 
considered together. The bill aiso allèges infringement of patent No. 
507,647 for a controller, granted to A. P. Knight October 31, 1893; 
but complainant's brief does not seriously discuss it. Tliere being 23 
claims to this patent and the particular claims relied on not being 
specified, they are not hère set out, but référence had to the record. 

What complainant claims to hâve discovered is the transfer of mo- 
tors from séries to multiple and back again by shunting one of the 
motors and introducing dead résistance to offset its withdrawn motor 
and live résistance, and thus prevCnt ,the injury thât might otherwise 
ensue to the unshunted motor, and tKen disconnect the shunted motor 
from its séries portion and move it to multiple. Neither in the claims, 
the spécifications, or the drawings .does it appear that the résistance 
is kept in the circuit after the act of disconnection. The diagram posi- 
tion knovk'n as No. 7 of the drawings in the apparatus patent shows 
the résistance removed. The language of the claims and spécifications 
is not inconsistent with its rétention. It is this step which défendant 
claims diflferentiates the patents in suit from its device and method. 
It uses résistance until the multiple relation of motors is effected. 
Complainant's device relates mainly to the régulation of speed and 
power in operating electric cars by means of controllers, and, while 
it does not admit that it cuts out résistance in move 7, it insists that the- 
shunted motor, being attached to the other axie, does not lose its live 
résistance, so that it is in condition to take its share of the current 
without undue sparking, as soon as it is switched into multiple, so that 
the two motors at once présent the necessary live résistance. 

If complainant's grantors were the first to provide for passing the 
motors frOm séries to multiple by the shunting of one motor and at 
the same time, introducing dead résistance to compenSate for the with- 
drawn résistance and thus protect the unshunted motor, it would not 
seem to be a matter of much moment for the purposes of this suit 
whether défendant added one more step or not. At most, it could only 
be an improvement on the devices in suit. Défendant would be using 
the ideas, and consequently the invention of the patents in suit. It is 
uncertain from the record whether complainant's move from séries 
to multiple — the final step — does not employ the necessary résistance, 
whether dead or alive. The évidence does not satisfactorily disclose 
a practical advantage in defendant's method and apparatus over that 
in suit. Both find it nçcessary to use a blow-out. It seems clear that, 
assuming complainant's patents to be valid, défendant infringes. 
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Tlierefore it becomes necessary to look into the state of the art as il 
was on August 3, 1897. Switching from séries to multiple was admit- 
tedly old at the time of this alleged invention. The great question in 
that field was to ascertain some way in which it could be done entirely 
without or with a minimum of friction. A number of prior patents are 
set up in the record dealing with this very question, of which only 
those of the British patent to Reckenzaun, 1884, Condict's patent of 
1888, the British patents to Anderson, 1881 and 1889, the two patents 
to Wightman, 1890 and 1891, respectively, the Mason patent of 1893 
and 1895, and the patent to Knight, 1893, in suit, need be considered. 
Reckenzaun is one of the first to suggest the régulation of speed and 
power by varying the motor connections from séries to parallel or mul- 
tiple. It does not disclose the method of making the change. Recken- 
zaun was among the first, if not himself the first,' to suggest and pro- 
vide for the use of two motors or more in both séries and parallel for 
the régulation of speed. He says (page 1, line 70) : 

"By means of switehes or commutators, I can arrange the circuit so that 
two or more motors may run in séries, in parallel, or singly, or partly serlet^ 
and partly parallel or an independc-nt current from that in the armature con- 
tinually pass through the field magnets. The speed as well as the power caii 
be varied in this manner ; for, as the résistance of the whole circuit changes, 
so also changes the speed of the armature when the eléctro-motive of the sup- 
ply-current Is constant." 

He nowhere discloses what précaution he takes, if any, in passing 
from séries to multiple, and consequently cannot be held- to hâve an- 
ticipated the idea of the patents in suit. 

Condict brings his invention directly to the matter of protecting the 
motors in switching from séries to multiple and return, and attempts 
to overcome sparking and short circuiting during the move, "To 
ovcrcome thèse objections," he says, "I hâve constructed my switch 
so that at the time of changing the connections I insert résistances 
more or less great according as to the résistance of the motor connec- 
tions ; that is, to say if the motor résistance is great the auxiliary ré- 
sistance would be small, and vice versa. I also so arrange the switch 
that the résistances are ail eut out of circuit as soon as the new motor 
connection is made. Their function is to reduce the current flowing, 
so that at the time of making the change in the motor connections the 
current is small compared with what it would be if thèse résistances 
were not inserted, and, furthermore, thèse résistances are gradually 
eut in and out so as not to suddenly change the résistance to the cur- 
rent beyond a given amount. * * * 'îpi^jg cutting in and out of 
the resistance-coils takes place with every new movement of the 
switch," etc. He provides for a device which he says avoids throwing 
too strong a current onto the motors at the time of the change. He 
does not, however, shunt the reduce to a practically dead condition, 
one of the motors, and at the same time protect the other by dead ré- 
sistance, as claimed in the patents in suit, and there must be a point at 
which the circuit is opened in both motors. In the device of the pat- 
ents in suit the circuit of the unshunted motor is never opened. The 
language of claims 30 and 31 would seem broad enough to hâve cover- 
ed the device in suit, but it evidently was not in the inventors mind at 
the time. 
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The diagram of the Anderson patents shown in évidence discloses 
one o£ the motors in a shunted relation, but without any résistance 
protection to the remaining motof. 

Wightman short circuits one motor before making the change. This 
he provides shall be donc "after its counter electro-raotive force has 
been reduced to a point where the short-circuiting may be accomplish- 
ed virithout sparking." He uses no auxiliary résistance to protect the 
unshunted motor. 

No diagram of the Mason devices is shown in the record, except 
such as appear in the drawings. Thèse are somewhat obscure. He 
seems to make the transition from séries to multiple graduai by a 
rather intricate manipulation of the field magnet coils and armatures 
with relation to the several motors. In the absence of explicit descrip- 
tions of the wrorkings of thèse moves, it is difficult to ascertain just 
what relation thèse steps bear to those of the device in suit. From 
such considération as it has been reasonably possible to give to the 
matter, it is not believed that the Mason patents cover the exact and 
patented devices in suit. 

As before noted, counsel for complainants give very casual atten- 
tion to the Knight patent in suit. Very little or no material évidence 
was taken with regard to it, which leads the court to the conclusion 
that relief is not seriously sought as to it. However, the défendant 
insists that it contains the invention claimed by the Knight & Potter 
patents in suit, and it therefore becomes necessary to examine the pat- 
ent and such évidence as appears in the record with regard to it, since 
it is in the prior art with regard to the Knight & Potter patents, ap- 
plication having been filed June 36, 1893. "This invention," says the 
patentée (page 1, Une 9), "relates to means for controlling electric 
motors, and for transferring such apparatus from séries to multiple 
relation, or vice versa, without at any time wholly breaking the cir- 
cuit of either of such motors." It appears, however, that such is not 
strictly the case. The séries circuit is broken after laoth motors hâve 
been shunted into multiple relations; the shunt circuits being each 
provided with a résistance. He says (page 1, line 30) : 

"This résistance Is In fact preferably such that under the normal condi- 
tions of use at the time of transf er, each résistance branch wlU take about 
the same eurrent that passes through each of the electric devices." 

If this be 80, manifestly there must be a breaking of the eurrent 
which passes through the motors when the former séries eurrent is eut 
out. This must throw an additional eurrent into the former shunt cir- 
cuits, which now will be formed to be protected by the dead résist- 
ances placed therein. Thus both motors are shunted, and both are pro- 
tected, by dead résistance:. The circuit of neither of the motors is 
broken as claimed by thé patentée. In the Knight & Potter patents the 
circuit of one motor is entirely opened. If, therefore, there is any 
invention in the Knight & Potter patents, it must be found in the fact 
that they accomplished one-half of what Knight covered. There is 
nothing in the record to show what the advantage of their alleged in- 
vention was over Knight's. In fact, there was rather a step backward 
than forward. It is true that in the field of electrical improvements 
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it requires oftentimes a very slight advance to work out large results ; 
but it must be an advance. Perhaps the devices of Knight & Potter 
are of value to show whatcan be done with the electric current. The 
moves of the switch are so swift that we cannot foUow it, but no doubt 
the current responds to every variation of its governors as clearly as 
though they were slow and distinct. The Knight & Potter patents 
may be based upon thèse instantaneous combinations efïected by the 
switch. Their arrangement seems, at least theoretically, much inferior 
to that of Knight. 

There is another matter urged by défendant. It appears that in 
their original application Knight & Potter laid no claim to the intro- 
duction of protection to the unshunted motor by means of résistance. 
In their original spécifications they say that their "method in gênerai 
consists in regulating the power and speed mechanism driven by two 
electric motors by placing the two motors in séries for slow speed and 
changing them to multiple connection for higher speed, by first shunt- 
ing one motor while its field magnet is still engaged, and then dis- 
connecting one terminal of such motor and reconnecting it to the cor- 
responding terminal of the other motor, whereby the two motors may 
be in multiple with each other. We accomplish this without the use 
of external means, such as a circuit breaker or résistance to interrupt 
or substantially reduce the current while the change is being made." 
We look in vain for any référence in the original claims and spécifica- 
tions to the use of external résistance in making the move from séries 
to multiple. They seem to contemplate only the régulation of speed. 
The only suggestion of the use of résistance is found in the diagrams 
shown as figures 1 to 9 in each of the patents. 

In Hobbs v. Beach, 180 U. S. 397, 21 Sup. Ct. 409, 45 L. Ed. 586, 
it has been decided that, where the original spécifications and drawings 
of an application suggest the new claim, it may properly be tendered 
as an amendment. As above noted, the spécifications expressly exclude 
dead résistance. It was clearly considered and rejected. An ex- 
amination of the file wrapper and contents shows that it was this use 
of résistance that eventually saved the patent. No new spécifications 
were added for several years. The amendment was never sworn to, 
but was a suggestion of the patentee's attorneys. The court is not 
advised of the matters required by the statute to be put in the form of 
an afïidavit as to this new combination. It was held in Eagleton Mfg. 
Co. V. West Co., 111 U. S. 490, 4 Sup. Ct. 593, 28 L. Ed. 493, that 
where an inventor makes oath to an application and dies, and amend- 
ment, which is not a mère amplification of the application, must be 
sworn to by his administrator, and that, in the absence of such an 
oath, the grant was void. To the same eflfect are Railway Company 
v. Sayles, 97 U. S. 554, 24 L. Ed. 1053, and many other cases. See 
Walker on Patents, § 138. Surely the mère diagrams of the drawings 
cannot be held to warrant the express négation of the spécifications and 
the silence of the claims. 

For the above stated reasons, it is held that the défendant does not 
inf ringe either of the Knight & Potter patents. No relief being asked 
as to the Knight patent in suit, the bill is dismissed for want of equîty. 
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In re COOPER BROS. 

(District Court, a D. Pennsylvania. March 14, 1908.) 

No. 2,9G0. 

1. BANKBtrpTCT— Equity— Pleading— RuLES— Demurkeb— Waivbb. 

General bankruptey order 37 (89 Fed. xiv) déclares that in proceedlngs 
In equlty instituted to carry Into effect the provisions of the act, or to 
enforce the rlglits and remédies given thereby, tlie rujes of equlty prac- 
tice shall be follovved, and equity rule 37 déclares that no demurrer or 
plea shall be held bad and bverruled on argument only because the an- 
swer of the défendant may extend to some part of the same matter us 
may be covered by sueh demurrer or plea. Held, that rule 37 only covers 
cases where the demurrer and answer each attacked only part of the 
bill and overlapped, and did not apply where a demurrer and answer to 
an involuntary bankruptey pétition were flled together, and both attaeked 
the whole pétition, in which case the demurrer would be regarded as 
waived. 

2. Same— Pleadikq— TTme. 

In a bankruptey proeeeding, défendant wlll be protected, notwithstaud- 
Ing his demurrer Is flled too late, If it la ijot for delay only; and in prop- 
er cases time to plead or answer may be extended under Bankr. Act July 
1, 1898, c. 541, I 18b, 30 Stat. 551 [U. S. Comp. St. 1901, p. 3429], provid- 
ing that flve days after return shall be allowed within which the bank- 
rupt or creditors may appear or plead, or within such time as the court 
may ailow, and authorizing the judge to eonsider a merltorious pleadlng, 
though flled late. 

In Bankruptey. On demurrer and answer. 

J. Howard Reber, for creditors. 
Henry N. Wessel, for bankrupts. 

HOLLAND, District Judge. To the creditors' involuntary pétition 
in banlcruptcy a demurrer and answer were filed together, the first and 
second paragraphs. of which constitute a demurrer to the whole of the 
pétition, and paragraph 3 ananswer to the whole thereof. This case is 
on the list for trial at this term, and counsel for the petitioners insist 
that it is properly there, because, by answering to the whole of the pé- 
tition at the same time a demurrer is filed to the whole thereof, the de- 
fendant has by his answer waived his demurrer, and the case is on 
the list on the pétition and answer, at issue, ready for trial. 

Bankruptey proceedings, as distinguished from independent suits 
in law, are controlled by the equity rules established by the Suprême 
Court. It is provided by gênerai order 37 (89 Fed. xiv) that any pro- 
ceedings in equity, instituted for the purpose of carrying into efïect 
the provisions of the act, or for enforcing the rights and remédies giv- 
en by it, the rules of equity practice established by the Suprême Court 
of the United States shall be followed as nearly as may be; but the 
judge may, by spécial order in any case, vary the time allowed for the 
return of process, for appearance and pleading, and for taking testi- 
mony and publication, and may otherwise modify the rules for the 
préparation of any particular case so as to facilitate a speedy hearing. 

Turning, now, to the equity rules of the Circuit Court, which were 
promulgated by the Suprême Court of the United States, nothing will 
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be found which deals with the question at issue. Equity rule 37, that 
"no demurrer or plea shall be held bad and overruled upon argument 
only because the answer of the défendant may extend to some part of 
the same matter as may be covered by such demurrer or plea," is mani- 
festly intended to cover only cases where the demurrer and answer 
each go to only part of the bill and happen to overlap, and not where 
both the answer and the demurrer are to the whole of the bill. Adams 
et al. V. Howard et al. (C. C.) 9 Fed. 347 ; Crescent City, etc., Co. v. 
Butcher's Union, etc., Co. (C. C.) 12 Fed. 22-5 ; Huntington v. Laidley 
et al. (C. C.) 79 Fed. 865 ; Mercantile Trust Co. v. Missouri, etc., Co. 
(C. C.) 84 Fed. 379 ; Strang v. Richmond P. & C. Co., 101 Fed. 511, 
41 C. C. A. 474; Grant v. Phœnix Life Ins. Co., 121 U. S. 115, 7 Sup. 
Ct. 841, 30 L. Ed. 905. 

As the prescribed rules do not apply, equity rule 90 of the Suprême 
Court directs that the practice of thé High Court of Chancery in Eng- 
land, in 1842, shall govern. Rule 90 provides : 

"In ail cases where the rules prescribed by this court or by the Circuit 
Court do not apply, the practice of the Circuit Court shall be regulated by 
the présent practice of the High Court of Chancery in England so far as 
the same may be reasonably applled consistently with the local clrcumstances 
and local convenience of the district where the court is held, uot as positive 
rules but as furnlshing just analogies to regulate the practice." 

In a note by the court to the case of Thomson and Others v. Wooster, 
114 U. S. 112, 5 Sup. Ct. 788, 29 L. Ed. 105, Justice Bradley said : 

"Référence is made to the first édition of Daniell (published 1837) as belng. 
with the second édition of Smlth's Practice (published the same year), the 
most authorltative work on English Chancery Practice in use in March, 
1842, when our equity rules were adopted. Supplemented by the gênerai 
orders made by Lords Cottenham and Langdale in August, 1841 (many of 
which were closely copied in our own rules), they exhibit that 'présent prac- 
tice of the High Court of Chancery in England,' which by our ninetleth rule 
was adopted as the standard of equity practice in cases where the rules pre- 
scribed by this court, or by the Circuit Court, do not apply." 

In the first édition of Daniell's Equity Practice, of which the first 
volume was issued in 1837, and the second volume in 1840, it appears, 
in the latter, at page 347, that : 

"Ail or any of the several modes of défense before enumerated may be 
.ioined in a défense to one blU ; thus a défendant may demur to one part of 
the bill, plead to another, answer to another, and disclaim as to another." But 
"ail thèse défenses must clearly refer to separate and distinct parts of the bill, 
for a défendant cannot plead to that part to which he has already demurred, 
neither can he answer to any part to which he Kas eith^ demurred or pleaded ; 
the demurrer demanding the judgment of the court whether he shall make any 
answer, and the plea whether he shall make any further answer than that 
contained in the bill. • * * A plea or answer wlll therefore overrule 
a demurrer, and an answer, a plea," etc. 

The gênerai orders of Lords Cottenham and Langdale of August, 
1841, modified the strictness of the above régulations by directing that : 

"No demurrer or plea shall be held bad and overruled on argument * • » 
only because the answer of the détendant may extend to some part of the 
eame matter as may be covered by such demurrer or plea." Daniell's Chan- 
cery Pleading and Practice (Perkins' Ed., 1865) p. 792. 
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It is from thèse our rule 37 was taken ; and in ail cases not coming 
strictly within the terms of thèse orders the principles quoted above 
from Daniell's first édition still apply. Daniell's Chancery Pleading and 
Practice (Perkins' Ed.) 79S. And this practice is sustained by nearly 
ail the authorities on equity pleading. 

In 16 Cyc. 259, it is said: 

"Oare should be taken not to cover any portion of the Mil by two modes 
of défense, the rule belng that one may not at the same time demur and 
plead to the same matter, or demur and answer to the same matter." 

And on page 318 : 

"If défendant demurs, and afterwards answera as to the same matter, the 
demurrer Is overruled or waived." 

In Adams et al. v. Howard et al., supra, it is held : 

"There Is nothing that allows hlm to demur to the whole Mil, and at the 
same tlme to answer to the whole blll, especially where the answer sets up 
everything that is In the demurrer. Putting in such an answer is a walver 
of such a demurrer." 

In Crescent City, etc., Co. v. Butchers' Union, etc., Co., supra: 

"We do not understand that there is any rule that allows a défendant to 
demur to the whole blll, plead to the whole bill, and answer to the whole blll 
nt the same tlmç. The efïect of such pleading is that the plea Is taken as 
walvlng the demurrer, and the answer as walving the plea." 

In Huntington v. Laidley, supra : 

"A plea contalning a full défense to the blll Is waived by also fliing an 
answer which goes to the whole bill." 

In Strang v. Richmond P. & C. Co., supra : 

"The fllIng by a défendant at the same time of a Joint demurrer to the blll 
and an answer denying ail the allégations of fact made In the blll Is not plead- 
ing In due form, and in such case the demurrer will be treated as overruled 
by the answer." 

Grant v. Phœnix Life Ins. Co., supra : 

"We concur In the disposition made, for the reasons thus stated, of thèse 
pleas. * * * The rule that no plea is to be held bad only because the 
answer may exte'nd to some part of the same matter as may be covered by 
the plea Is not applicable whpre the answer extends to the whole of the matter 
«overed by the pleas." 

It will thus lie seeiçi that equity rule 37 was intended to cover cases 
where the demurrer and answer go only to part of the bill and happen 
to overlap each other, and that, where both an answer and demurrer 
are to the whole of the bill, the answer is taken as waiving the demur- 
rer. By subdivision "b," § 18, of the Bankruptcy Act (Act July 1, 1898, 
c. 541, § 18, 30 Stat. 551 [U. S. Comp.St. 1901, p. 3439]), five days 
after the return are allowed within which the bankrupt or creditors 
may appear or plead, or "within such time as the court may allow," 
and a raeritorious pleading filed late may be considered, if so ordered 
■by the judge. Collier on Bankruptcy, 346 ; Day v. Beck, etc., Co., 114 
Fed. 834, 53 C. C. A. 468. By this provision the défendant will be pro- 
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tected where the demurrer was not simply for the purpose of delay, 
and in proper cases time to plead or answer may be extended. 

From what we hâve said we do not regard it necessary to overrule 
the demurrer, because it is waived by the answer, and the case is prop- 
erly upon the list for trial at this term. 



CENTRAL TRUST CO. V. THIRD AVENUE RT. CO. et al. 

(Circuit Court, S. D. New York. January 6, 1908.) 

Stbeet Raileoads— Receivers— Suit to Fokeclose Mortgagb. 

The bondholdera of a street rallroad Company In a suit by the trustée to 
foreclose the mortgage held, on the face of the bUl, entitled to the ap- 
pointment of a temporary recelver. 

In Equity. On motion for appointment of receiver. 
Bowers & Sands, for complainant. 

James L. Quackenbush, for défendant New York City Ry. Co. 
J. Parker Kirlin, for défendant Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge (orally). Manifestly upon the face of 
the bill, and counsel in the case do not in any way controvert it, the 
bondholders under this large Third avenue mortgage are entitled as 
of right to the appointment of a temporary receiver, to be made per- 
manent when the time cornes to déclare the principal due, and to pro- 
ceed with the foreclosure. Of course, whatever order is prepared will 
contain proper clauses for the return of the property and the cessa- 
tion of the holding or activity of the receiver in the event of the pay- 
ment of the interest before the expiration of the days of grâce. That 
a receiver should now be appointed is certain. That there should be 
two receivers appointed at this stage of the case seems whoUy unrea- 
sonable and unwarranted, and unnecessarily expensive. One receiver 
can discharge the functions perfectly well. If, in the future, it should 
become necessary to unité to the receiver, who is a lawyer, some other 
receiver who may be a business man or an operating or financial man, 
or for some other reason such as the circumstances that conflicting 
camps of bondholders, represented by their respective committees, reach 
such a stage of entanglement that it seems necessary that both should 
be represented in the management, the occasion can then be availed of, 
but to undertake now to appoint two receivers to discharge the functions 
about to be intrusted to a receiver of the Third Avenue Railway Com- 
pany seems to me most unwise, and not to be considered. 

There remains then only the question as to who the receiver shall 
be. Mr. Whitridge has been nominated by the trustée under the mort- 
gage and by the committee of bondholders who represent substantial- 
ly a majority of the bonds, even if through some technicality a number 
of bonds are not yet actually filed. From the stockholders, so far as 
we hear anything from them, there cornes no objection to his sélection, 
only from certain bondholders vague critlcisms upon the propriety of 
the court making such an appointment upon the request of a majority 
of the bondholders. The court, on the contrary, has reason to feeî 
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thankful that a gentleman of such professional and pefsonal stand- 
ing in this community is willing to âccept the position. It is à thank- 
lésS office, the receivership of a publie service corporation; it is labori- 
ous and engrossing o£ time; it is fretting, irksome, and exaspérating. 
The work is so large, and the détails so manifold and complicated. 
There are so many diverse interests and such a multitudinous number of 
persons to be considered and planned for. And it grows still more 
wearisome, because it seems as if it must always be donc in a constant 
atmosphère' of suspicion and misrepresentation, and under an inter- 
mittent downpour of unfounded.criticism, not malicious at ail, save pos- 
sibly in a few instances, but merely uninformed and thoughtless. For 
it seems to run with the popular humor to assume that no one who is 
di^ciiarging functions which affect the public, or large interests even, 
€ver acts with a single désire to do his duty ; that there must be some 
mysterious, some devions and hidden ulterior object to be unearthed, 
that he is strivih'g to find what there is in it for himself or for his 
friends. It is a mistaken notion. , There are in this community to-day 
as many men as there ever were who, whatever the work that may 
be alotted to them to do, public or private, are content to do it jfaith- 
fully, with a scrupulous regard for the rights of ail affected. It is a 
source of gratification and conifort to any court to knovv that when 
the occasion arises for the services of trustées in such matters it can 
always find men who for upwards Ofaigeneration hâve, within this com- 
munity, practiced their profession or transacted their business not in 
a small way, but active, energetic, achieving success, broadening in ex- 
périence, dealing with large affairs;^ and who yet throughout their 
whole career hâve so conducted themselves that no one can point a 
finger to any transaction of theirs in which they hâve not acted as 
upright and honorable men, and in accordance with the best ideals of 
their business or profession.- This court has always been able to find 
such men, as undoubtedly it always will be, who, often at some Person- 
al sacrifice, are willing to accept such burdensome offices, and, when 
appointed, the court can rest assured that ail interests committed to 
their charge are in safe hands. 



INMAN & CO. V. SEABOAED AIR LINE RT. CO. 

SAMB V. ATLANTIC COAST LINB K. CO. 

(Circuit Court, S. D. Oeôrgia, E. D. Jauuary 20, 1908.) 

1. Pleading-^Amendment— Inconsistent Cause of Action. 

Wherë' original déclarations by shippers for damage to goods not only 
deciared on spécial contracts evideneed by bills of lading. but attached 
copies thereof to the déclarations and made them a part thereof, they 
could not thereafter file amendments claiming that they were not bound by 
the ternis of such contracts, and that some of the provisions thereof were 
illégal and not supported by a sufHcient considération, such ameiidments 
béing ineonsistent with t!le original causes of action, and changing the 
nature of the actions from contract to tort. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 39, Pleadlng, §§ 710- 
729.] 
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2, Evidence— Paeol Evidence— Bill or Lading as Contbaot. 

Where shipinents in coiitroversy were made under bills of lading as con- 
traets expressing ttie terms and conditions on which the property was to 
be transported, such bills will be regarded as the sole évidence of tlie 
final agreement between the parties, so that paroi évidence wlU be Incom- 
pétent to vary or contradict the terms thereof in the absence of fraud 
or mistake. 

[Ed. Note. — For cases In point, see Cent. Dlg. vol. 20, Evidence, §§ 182&- 
1828.] 

8. Caeeiees— Bill of Lading— Limited Liabilitt. 

While a carrier's common-laiîy liability cannot be llmitcd by conditlona 
expressed in a mère notice to the shipper or to the gênerai public, nor 
by the terms of a receipt for the goods, or where the conditions are print- 
ed on the back of the bill of lading or stamped across its face, yet condi- 
tions printed or written on the face and in the body of the bill will be 
presumed to bave been assented to and to form part of a valid, enforce- 
able contract, where the consignor receives the bill and ships the goods 
without complaint, if such conditions are not inimical to law. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, M 687- 
696.] 

4. Same— Unilateeal Contkacï— Shippee's Signature. 

In the absence of a state statute requiring it, the shipper's signature Is 
not essential to a bill of lading limiting the carrier's liability. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, J5 677, 
679, 682-685, 691-696.] 

6. Same— Pleading — Demukree, 

Where déclarations in actions against certain carriers for Injujqr to 
goods were based on written bills. of lading containing limited liability 
clauses, such bills on demurrer to the déclarations would be regarded 
as embodying the entire contract of the parties. , ,, 

8. Same— Dtttt or Cabbieb. 

Independent of spécial contract, a carrier is llablé as an insurer Of the 
absolute safety of goods intrusted to It for transportation^ and is liable 
for any loss or injury thereto. 

[Ed. Note. — For cases in point, see Cent. Dig. vol, 9, Carriers, |§ 471- 
495.] 

7. Same— Liabilitt f'ôr Négligence. 

While a carrier may limit its common-law liability by contract, It can- 
not contract to relieve itself from liability for damages resulting. either 
from its ttegllgence or that of its servants. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 9, Carriers, §§ 654- 
659.] 

8. Same— Limited Liability Stipulations— Oonsidebation. 

■Where bills of lading for transporta tlon of cotton abroad showed that 
the inland charges had been paid, and that a spécifie rate of 23 cents per 
100 pounds océan freight had been guaranteed by the carriers ,from 
Savannah to Bremen, and the bills provided that in considération of tlie 
rate of freight named it'wàs stipulated that the service to be performed 
Bhould be subject to the conditions contained thereln, thei'e was a sufB- 
clent considération to support the limited liability conditions in the bills. 

[Ed. Note. — For cases in point, see Cent. Dig. vçl. 9, Carriers, Il 641- 
644.] 

9. Same— Common-Law Liabilitt— Refusàl to Ship. 

Georgia Civ. Code 1895, § 2278, provides that a Common carrier Is bound 
to receive ail goods offered that he is able and accustomed to carry, on 
compliance with such reasonable regiiiatjons as he may adopt for his own 
safety and the beneflt of thé public. ' Hèl4, that a carrier is bound to re- 
ceive ordinary mercbandisé for transportation wlth the full measure of 

159 F.— 61 
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liablllty and at reasonable rateà on demand, and that In case of Its refusai 
so to do the shlpper bas a remedy in damages. 

[Ed. Note.— For cases In point, see Cent Dlg. vol. 9, Carriers, |§ 98, 99.] 

10. Same— Limited Liability Stipulations— Fraud. 

The established rules t^galnst fraud, misrepresentation, or duress are 
applicable to the full estent to limlted liability stipulations in bills of 
lading, and the contract, in order to be sustainable,, must be f alrly made 
by the carrier, and freely entéred Into by the shipper. 

[Ed. Note. — ^For cases In point, see Cent. Dig, vol. 9, Carriers, §§ 691, 
695.] 

11. Same— Reasonableness— BuBDEN of Pboof— Question fok Coukt. 

The question of reasonableness of limlted liability clauses in a carrier'a 
bill of lading is for the court, the burden of proof being on the carrier. 
[Ed. Note. — ^For cases in point, see Cent Dig. vol. 9, Carriers, § 723.] 

12. Same— Négligence— AvdiDANCE Of Damage. 

Carriers cannot exempt themselves f rom liability by stipulations against 
floods, flre, jettlson, iee, delays, rlots, strikes, leakage, breakage, or any 
human agency In which their de^Igence or that of their servants may be a 
faetor, nor against other causes where their opération to cause loss or In- 
jury might be avoided by the exercise of extraordlnary care and dili- 
gence. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 0, Carriers, |§ 651- 
662.] 

13. Same— Want of Négligence— Pleading. 

Where foreign bills of lading under whIch cotton was transported pro- 
vlded that the carrier should not be liable for Injuries caused by "wet or 
çountry damage," and déclarations chargea that the cotton was damaged 
by "water and mud" prior to the'tërmlnatlon of the Inland transportatlon, 
the shipper was bound to allège, In order to state a cause of action, that 
sueh damage resulted from some ' concurrent négligence of the carrier or 
Its servants, or that the damage could hâve been avoided by the exercise 
of care, etc., and that the carrier was not therefore relleved by the ex- 
ception in the blll of lading. ; 

14. Same— Specific Acts of NEGLIGENCE^— Pleading. 

Where shlppers of cotton sùed on spécial transportatlon eontracts for 
damage thereto by mud and water, and the eontracts exempted the car- 
rier from liability for "wet and country damage," a gênerai allégation of 
Injuries wlthout some spécifie acts of négligence on the part of the carrier 
was Insufflclent 

15. Same— "Wet and Countey Damage"— "Wateb and Mud." 

Where spécial cotton, transportatlon , contracta exempted ail carriers 
from liability for "wet and country damage," déclarations alleging that 
the cotton was injured by "water and mud" prier to the termlnation of 
the inland transportatioïi stated a càuaè of damagei''Wlthln such exemp- 
' tion, the terms "water and mud" and "wet and country damage" being 
synonymous. ' '■ 

16. Same— Notice of Injubt. 

Where shlppers had ample time and opportunity to notify the carriers 
of damage to cotton which occurred before océan, transportatlon began, a 
, provision in the bills of lading requlring notice of damage within 30 days 
: after delivery of the cotton at destinatioù was not unreaspnable. 

[Ed. Note. — Fdr cases In point, sëe Cent. Dig. vol. 9, Carriers, §§ 669- 
672.] 

17. Same— Action fob Damage— IlsTERasT or Plaiïjtiît. 

Where shlppers pf .cotton brought actions against the carrier for dam- 

•age thereto, they Wéré'rèqulred to allège their title or interest In the 

cotton giving them a rlght Of action, the carriers in case such Interest 

Is alleged being estopped to deny the, Same asptovlded by Ga. Oiv. Code 

' 1895, § 2286. 
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18. Parties— Plaintiffs^Real Partt in Intekest. 

Under Ga. Civ. Code 1895, § 4939, requlrlng ail actions on contracta to be 
brought in the name of the party In wliom the légal Interest is vested, the 
interest of plaintiff in order to entltle him to sue on contract for Injury 
to goods, may be either that of gênerai or spécial owner. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 37, Parties, §§ &-8.] 

19. Cabriebs— Injuries to Goods— Declabation. 

Déclarations in actions against carriers for injury to cotton alleged that 
the injury occurred while the cotton was in the possession of the carrier 
in Chatham county and before its contract of carriage had been complet- 
ed, and declared that the loss was made up of " Ibs. damaged cot- 
ton picked ofC, at cents, loss of Interest while cotton was being 

picked, loss, account of appearance cf package and quality after picking, 

cost of picking, total § — — — , less value of pickings, $ — ." Held, that 

the déclarations were defective for failure to fuUy state the Injuries and 
losses complained of, the place where they occurred, and the facts neces- 
sary to indicate the method of Computing the damages alleged. 

20. Same— Estent op Loss— Stipulations. 

A clause in a bill of lading that the value of goods lost or injured shall 
be computed at the place and time of shipment is reasonable and valid. 

[Ed. Note. — For cases in point, see Cent. DIg. vol. 9, Carriers, S§ 663- 
667, 708-710.] 

21. Same — Pleading. 

Where bllls of lading under which cotton was shipped provided that 
the value should be computed at the time and place of shipment and 
plalntiffs claimed damages by contact of the cotton with mud and water 
necessitating a quantity of the cotton to be picked off, and alleged values 
at certain fractional amounts per pound, but the déclarations did not 
State the time of valuation nor the place where the market value was es- 
timated, they were defective. 

Actions for Damages upon Contracts. 

William H. Barrett and Osborne & Lawrence, for plaintiffs. 
J. Randolph Anderson, for Seaboard Air Line Railway Company. 
W. L. Clay and Garrard & Meldrim, for Atlantic Coast Line Rail- 
road Company. 

SPEER, District Judge. Inman & Company, a firm of Augusta, 
hâve brought separate actions for damages for alleged breaches of 
contracts against the Seaboard Air Line Railway Company and the 
Atlantic Coast Line Railroad Company. As the terms of the con- 
tracts, and the issues raised by gênerai and spécial demurrers by each 
of the défendants, are essentially the same, the causes are hère consid- 
ered as one. The amotints of the damages are gathered from alleged 
injuries to cotton, shipped from Augusta to "ship's side at Savannah, 
Ga., and thence to Bremén, Germany." Against the Coast Line, $33,- 
251.49 is claimed, and against the Seaboard $4,629.33. The déclara- 
tions are made up of numerous counts or causes of action, each based 
upon spécial contracts with the défendants in the winter of 1902 and 
the subséquent spring, in connection with the Charleston & Western 
Carolina Railway Company, the initial carrier. The plaintiffs allège 
that the cotton was delivered to that company at Augusta, in lots of 
several baies, and "in good order and f ree from damage," and was so 
received by the défendant carriers at Connecting points in Yemassee 
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and Fairfax, S. C, and transported thence to Savannah. The damages 
are alleged as follows : 
"That said baies of cotton, whlle In the possession of said common carrier 

'■ — In Chatham county and before Its contract of carriage liad been com- 

pleted, were damaged by exposure of said cotton to water and mud, to th& 
loss of your petitioners in tlie sum of dollars." 

The items making the loss are then stated : 

"Damaged cotton picked off at — cents ; loss of interest while cotton 

was belng picked ; loss account ôf appearance of package and quality 

after plcking; and the cost of picking ofC damage." 

From this is then subtracted "value of pickings," and the added re- 
sults in ail the counts constitute the totals. The contracts, which are 
substantially identical for the several consignments of baies, are in the 
form of bills of lading. General and spécial demurrers to the décla- 
rations are filed, the former on the usual ground that no cause of ac- 
tion is stated, and that the carriers named are not the proper parties de- 
fendant. The spécial demurrers présent objections in such détail, and 
so afïecting the vital component parts of the. counts in the two pétitions, 
that to sustain a material number will in efïect sustain the gênerai de- 
murrers also. The pétitions charge : 

"Tliat said contract of shipment is set forth in a certain bill of lading, No. 
— (tlie number in each case being inserted), which, with the proper chan- 
ges in the contract number, quantity, marks, and weights of baies, is sub- 
stantially the same as the original bill of lading, of which the Bxhibit A here- 
to annexed is a copy." 

On the hearing of the causes, the plaintifïs ofïered to amend as fol- 
lows : 

"The said contract of shipment is contained in that language of said bill 
of lading désignatlng the goods shlpped, the rate, the receipt of the goods in 
their then condition, and the route. The alleged 'conditions' set forth in 
said bill of lading constitute no part of said contract because they were not 
agreed to by your petitioners, but were inserted merely as an effort to limit 
the légal liability of the carrier. Such conditions are void, even if they had 
been agreed to, for the reason that there was no légal considération to sup- 
port them. Such conditions, and especially the following, are void because 
unreasonable. * • » " 

Then foUow the conditions which are sought to be avoided. To 
the allowance of this amendment, the défendants again object, on 
several grounds: (1) That they introduce a new, additional, and in- 
dependent cause of action. (3) That their effect, if allovi^ed, will be 
to couvert a suit upon contract into a suit in tort. (3) That the 
plaintiffs, having declared upon a spécial contract, now seek by the 
proposed amendment to claim they are not bound by the terms of that 
spécial contract; and for thèse ■ reasons they ask that the amendments 
be disallowed and stricken. The plaintifïs, it will be seen, while con- 
ceding that there was a spécial contract with the défendants, contend 
that it was contained in only a part of the bill of lading, and that the 
conditions were neither part of the contract nor agreed to by them. 
Can the shippers, then, after not only declaring upon a spécial con 
tract, and alleging that it was in writing, and at the same time attach 
ing a copy and expressly making it a part of their pétitions, be now 
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heard to deny the very basis of thgir causes of action, and insist that 
they did not agrée to what they distînctly allège was their contract ? A 
position so inconsistent seems forbidden both by reason and the rules 
of pleading. The plaintiffs are concluded by their original allégations. 
To permit the amendments would in effect not only introduce a new 
and independent cause of action, inconsistent with the first complaints, 
but would change the pétitions f rom actions upon spécial contracta to 
actions in tort. The précise question recently arose befoçe the Suprême 
Court of Georgia, in the case of Southern Ry. Co. v. Parramore, 119 
Ga. 690, 46 S. E. 822. The plaintiflt sought to introduce an amend- 
ment to the efïect that, as the bill of lading had not been signed by 
him or any one authorized, none of its statements could be invoked in 
favor of the défendant. The latter objected that the efïect of the 
amendment would couvert a suit upon contract into one in tort, and it 
was held: 

"A plaintiff cannot déclare upon a spécial contract with a carrier, and then 
by amendment claim that he is not bound by the terms of such spécial con- 
tract, and add a new and distinct cause of action." 

And the court further held that the efïect of the amendment "would 
be to repudiate the contract upon which in the original pétition (the 
plaintiff) based his cause of action." Besides, it is true that to allow 
the amendments would be to annul that salutary paroi évidence rule, 
which forbids the admissibility of extraneous teàtimony to vary or cont 
tradict the terms of a written instrument. The doctrine is held ap- 
plicable to cases of this character by the Suprême Court of Georgia, in 
Western & Atlantic R. Co. v. Trust Co., 107 Ga. 512, 517, 33 S. E. 
823, where it was said: 

"The gênerai rule is that a bill of lading, as a contract expressing the terms 
and conditions upon which the prpperty is to be transported, is to be regarded 
as the sole évidence of the final agreement, in which are merged ail prior 
and contemporaneous agreements of the parties, and, in the absence of f raud 
or mlstake, its terms or légal effect cannot be added to, explained, nor con- 
tradicted by paroi." 

Again, in Wetzell v. Dinsmore, 4 Daly (N. Y.) 195, we find the fol- 
lowing: 

"If the plaintiff relies upon the blU of lading as évidence of the contract 
to carry, he cannot adopt one part of it and reject the rest. If it Is to be 
used at ail as an instrument of évidence on his part, it must be taken alto- 
gether, and the contract coUected from ail that Is. contained in it." 

What a plaintifif cannot introduce as évidence he cannot set up in his 
pleadings as the basis of his action. Near the outset of the bill of lad- 
ing, and immediately foUowing the written language, which the plain- 
tiff s admit was part of the contract, appears the following: 

"In considération of the rate of freight herein named, it is hereby stlpulat- 
ed that the service to be performed hereunder shall be subject to the condi- 
tions, whether printed or written herein contained, and said conditions are 
hereby agreed to by the shipper and by him accepted for himself and his as- 
signs as just and reasonable." 

Immediately below this are the "conditions" which the plaintiffs 
would avoid. That they are part of the contractual language is évi- 
dent from the fact that they are followed by the subscribing clause of 
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the instramentpurporting to be exçcuted by R. A. Scott, Agent, "on 
behalf of carriers severally, but'not jointly." 

At this stage of the case, it must be presumed that the bill of lading 
expressed the contract between the parties. It is true that the common- 
law liability of a carrier cannot be limited by conditions expressed in 
a mère notice to the particular shipper, or to the gênerai public, nor can 
this be effected in a mère receipt for the goods, or, generally, where the 
conditions are printed on the back of the bill of lading or stamped 
across its face. The Majestic, 166 U. S. 375, 17 Sup. Ct. 697, 41 L. 
Ed. 1039; Michigan Central R. Co. v. Minerai Springs Co.. 16 Wall. 
318, 31 L. Ed. 297; Doyle v. Baltimore & Ohio R. Co. (C. C.) 126 
Fed. 841. That principle of law is embodied in section 2276 of the 
Civil Code of Georgia of 1895, which provides : 

"A common carrier cannot Itmlt his légal liability by any notice glven, 
elther by publication or by entry on receipts giren, or tickets sold, He may 
make an express contract, and wlU then be govemed thereby." 

Construing this statute, it was held in early décisions by the state 
Suprême Court that the onus of proving an express contract is on the 
carrier, and that no presumption of law arises merely from the ship- 
per's receipt of a bill of lading. Southern Express Co. v. Barnes, 36 
Ga. 532 ; Southern Express Co. v. Newby, 36 Ga. 635, 91 Am. Dec. 
783 ; Southern Expresg Co. v. Purcell, 37 Ga. 103, 92 Am. Dec. 53. 
But later décisions, and the great weight of authority, are to the con- 
trary. Central R. Co. v. Hasselkus, 91 Ga. 385, 17 S. E. 838, 44 Am. 
St. Rep. 37 ; Western & Atlantic R. Co. v. Ohio, etc., Trust Co., 107 
Ga. 512, 33 S. E. 821 ; McElveen v. Southern R. Co., 109 Ga. 249, 34 
S. E. 281, 77 Am. St. Rep. 371. It is well settled that if conditions are 
printed or written on the face and in the body of the bill of lading, 
where the consignor receives thé bill, and ships his goods without com- 
plaint, he is presumed to hâve consented to those provisions, and they 
become, if not inimical to law, a valid and enforceable contract. Un- 
less the statute of the state so requires, the shipper's signature is unes- 
sential, and a unilatéral bill of lading or receipt may express the con- 
tract Moore on Carriers, 299 ; Hutchinson on Carriers, §§ 126, 238- 
242 ; Wheeler on Carriers, 273 ; York Co. v. Central Railroad, 3 Wall. 
107, 18 L. Ed. 170; Wertheimer v. Pa. R. Co. (C. Ç) 1 Fed. 232; 
Germania Fire Ins. Co. v. Memphis R. Co., 72 N. Y. 90, 28 Am. Rep. 
113 ; Belger v. Dinsmore, 51 N. Y. 166, 10 Am. Rep. 575 ; Merchants' 
Dispatch Co. v. Eeysor, 89 111. 43 ; Illinois Cent. R. Co. v. Franken- 
burg, 54 111, 88, 5 Am. Rep. 92 ; Smith v. American Express Co., 108 
Mich. 572, eGN- W. 479 ; Piedmont Mfg. Co. v. Columbia, etc., R. Co., 
19 S. C. 353 ; Grâce v. Adams, 100 Mass. 505, 97 Am. Dec. 117, 1 Am. 
Rep. 131 ; Cox, Brainard & Co. v. Peterson, 30 Ala. 608, 68 Am. Dec. 
145 ; 4 Am. & Eng. Enc. Law> 521, , The principle has moreover been 
authoritatively determined by the Suprême Court in Cau v. Texas 
Pacific R. Co., 194 U. S. 427, 24 Sup. Ct. 663, 48 E. Ed. 1053, where ît 
was held : 

" » * • The carrier may modify his responslbility by spécial contract 
Wlth a shipper. A bill of lading limlttng llablUty coustitutes such a contract, 
and knowledge of the contraits by the shipper wlU be presumed." 
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This case arose by certiorari from the Fifth Circuit Court of Ap- 
peals. There, per curiam, reported in 113 Fed. 91, 61 C. C. A. 76, we 
find the following language : 

"Shippers hâve been held bound by the flre clause lu a blll of ladlng, even 
■when they claim that they dld not know that the clause was in the blll o£ 
lading. Failure to read the bill of ladlng bas been held under such circum- 
stances not to avail the shlpper." 

This opinion, as stated, was affirmed by the Suprême Court. See, 
also, Charnock v. Texas Pacific R. Co., 113 Fed. 92, 51 C. C. A. 78. 
Pretermitting, however, the presumption of law arising from the lan- 
guage of the bill of lading, and its acceptance by the plaintiffs, they 
must be held concluded by their pleadings, where they hâve expressly 
alleged that the bill of lading contains their contract, and hâve made 
it part of their pétition. 

For the purposes of this demurrer, the bill of lading then must be re- 
garded as embodying the contract of the parties. It remains to be de- 
termined whether there be any rule of law or of public policy which 
renders that contract void or unenforceable. Independently of spécial 
contract, it is the law both in this country and in England that a com- 
mon carrier owes a duty to the public to carry for a considération the 
goods intrusted to it, free from négligence. Under the common law, 
the carrier was liable not only for the acts of négligence of its servants, 
but as an insurer of the absolute safety of the goods from loss or in- 
jury. This former rule of liability is expressed by Justice Field, in 
York Co. V. Central Railroad, 3 Wall. Ï07, 18 L. Ed. 170, as foUows: 

The common carrier "is chargeable for ail losses except such as may be 
occasioned by the act of God or the public enemy. He Insures agalnst ail 
accidents which resuit from humaii agëncy, although occurring wlthout any 
faiilt or neglect upon hls part, and he eannot by any mère act of bis own 
avoid the responslbility which the law thus imposes." 

Hannibal R. Co. v. Swift, 12 Wall. 262, 20 L. Ed. 423 ; Johnson v. 
East Tenn. R. Co., 90 Ga. 810, 17 S. E. 121. The rigor of that doc- 
trine upon the carrier has, however, been largely modified by statute in 
probably every state of the Union, so that it is now well settled that a 
common carrier may by just and reasonable contracta limit the extent 
of its common-law liability. But the rule is equally well settled, and 
obtains as universally, that a carrier eannot contract to relieve itself from 
damages resulting from its own négligence or that of its servants. 
Moore on Carriers, 287. From the quasi public character of their busi- 
ness, and the duties they owe to the public, contraçts between carriers 
and shippers hâve always been subject to the closest scrutiny of the 
courts, with a jealous endeavor to guard the rights of the weak, igno- 
rant, or inexperienced. For this reason, they are not to be construed 
by the ordinary légal rules w'hich govern private contraçts, but with 
due regard for the relative positions of shippcr and carrier, and the 
common-law and statutory duties of the latter. We find, therefore, in 
the earlier cases and texts the principle laid down that a condition limit- 
ing common-law liability must not only be reasonable, and impose 
no unnecessary harshness on the shipper, but therç must be a spécial 
considération, such as a lower cost of transportation, additional to the 
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mère agreemeiit by the carrier to receive and transport the freight to 
thé Connecting carrier or its destination. Where the considération is a 
réduction of freight, the shipper must hâve had ample opportunity to 
choose ibetween the two rates and their accompanying conséquences. 
Thus we find the rule stated in Moore on Carriers, p. 303 : 

"A spécial eontract between a shipper and a common carrier, or a stipula- 
tion in a blll of lading, quallfying or limitlng the common-law liabillty of the 
carrier, must be supported by a valuable considération apart from thelr mère 
accéptance ol| the property for carriage and agreement to transport it, such, 
for example, as an actual réduction from the usual freight rate, or addltional 
facllitles for transportation. Botb rates of transportatlon ofïered the shipper 
must be reasonable, and he must be given the option to make hls sélection In 
order to render the considération of a reduced rate valid and sufflclent." 

In the base of Georgia R. Co. v. Reid, 91 Ga. 377, 17 S. E. 934, it 
was held that a stipulation limiting liability was not valid unless made 
for reduced rates of shipment. See, also, Hutchinson on Carriers, §§ 
404, 475 ; Elliott on Carriers, § 1504; Lake Erie & W. R. Co. v. Rol- 
land, 162 Ind. 406, 69 N. E. 138, 63 L. R. A. 948 ; Mears v. New York 
R. Co., 75 Conil. 171, 53 Atl. 610, 56 L. R. A. 884. But the construc- 
tion by the Suprême Court of that theretofore essential élément of va- 
lidity seems to hâve considerably modified or annuUed the former doc- 
trine. Said Mr. Justice McKenna, expressing the unanimous décision 
of the Court in Can v. Texas Pacific R. Co., 194 U. S. 427, 24 Sup. 
Ct. 663, 48 L. Ed. 1053 : 

"It is urged that the eontract must be upon a considération other than the 
mère transportatlon of property, and an option and opportunity must be glven 
to the shipper to sélect under which, the common law, or limited liabillty, he 
ships the goods. If this means that a, carrier must take no advantage of the 
shipper, or practice no deceit upon him, we agrée. If It means that the alter- 
native must be actually presented to the shipper by the carrier, we cannot 
agrée. » * • Primarlly, the carrier's responsibllity is that expressed in 
the common law, and the shipper may Insist upon the responsibllity. But he 
may consent to a limitation of it, and thls is the 'option and opportunity' 
which is oflCered to him. What other can be necessary? There can be no 
limitation of liability without thè assent of the shipper, * » * and there 
can be no stipulation for àny exemption by a carrier, which is not Just and 
reasonable in the eye of the law. * * * The considération expressed In 
the blll of lading was sufflclent to support Us stipulations. Thls efifect is not 
averted by showing that the défendant had only one rate. It was the rate al- 
so of ail other roads, and presumably it was adopted and offered to the shlp- 
pers in view of the limitation of the cominon-law liability of the roads." 

The plaintiffs contend hère that the conditions in the bill of lading 
are invalid because without any considération to support them. But 
the bill of lading given to Inman & Co. shows that the inland charges 
from Augusta to Sayannah were paid, and that a spécifie rate of 23 
cents a 100 pounds océan freight was guaranteed from Savannah to 
Bremen. The language of the eontract itself leaves no doubt. It pro- 
vides : 

"In considération of the rate of freight herein named, it is hereby stipulat- 
ed that the service to be performed hereunder shall be subject to the condi- 
tions * • • herein contained, ■• • *" 

The plaintiflfs make no assertion of duress or hardship in their ac- 
céptance of thèse terms. Had they insisted, they might hâve demanded 
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that the défendant carriers transport their cotton with the full measure 
of liability, and a reasonable rate therefor, or additional facilities or ad- 
vantages of carriage. Had the défendants refused to accept the cot- 
ton under thèse conditions, Inman & Co. could hâve had their remedy 
in damages. This is clearly provided for in section 3278 of the Civil 
Code of 1895 of the state, which provides: 

"A commou carrier, holding himself out to the public as such, is bound to 
reeeive ail goods and passengers offered, that he is able and accustomed to 
carry, upon compliance witli such reasonable regnlation as he may adopt for 
his own safety and the beneflt of the public." 

Nor could the défendants hâve limited their liability as insurers save 
by contract. Section 2376, Code Ga. 1895. Besides, it appears from 
the déclarations that the Coast Line and the Seaboard received thèse 
baies of cotton, not as initial, but as Connecting, carriers. Their du- 
ty to the plaintiffs was the more plain. The statutes of the state re- 
quired them to reeeive from the Western & Carolina "ail cars con- 
taining freight consigned to any point on the road to which the same is 
oiïered." Had they refused, the précise damages • recoverable were 
readily ascertainable. The law of Georgia expressly gives a right of 
action to the consignée, shipper, or owner for any refusai to reeeive 
goods from Connecting carriers, and afSxes a penalty of "not less than 
ten per cent, nor more than twenty-fîve per cent, of the value of the 
goods 80 refused to be received." In view of thèse considérations, and 
the ruling of the Suprême Court, the contention that the conditions 
were unsupported by a considération cannot be held maintainable. 

It is, however, insisted that certain of the conditions in the bill of lad- 
ing were unreasonable, and therefore must be regarded as void. As 
we hâve seen, stipulations for exemption must be "just and reasonable 
in the eye of the law," and "a carrier must take no advantage of a ship- 
per, and practice no deceit upon him." Can v. Texas & Pacific R. 
Co., supra. The established rules against fraud, misrepresentation, or 
duress are applicable to the fullest extent. The contract must be fair- 
ly made by the carrier, and freely entered into by the shipper. Moore 
on Carriers, 302. The question of reasonableness is for the court, and 
the burden of proof is on the carrier. South., etc., Ala. R. Co. v. Hen- 
lein, 52 Ala. 606, 33 Am. Rep. 578. 

The second condition in the bill of lading is as follows ; 

"No carrier or party in possession of ail or any of the property herein de- 
scribed, shall be liable for any loss thereof or damage thereto, by causes be- 
yond its control or by floods or by fire; jettison, Ice, collision, stranding or 
other accidents of navigation; or by delay, quarantine, or by riots, strlkes, 
stoppages of labor, or by leakage, breakage, chafing, loss in weight, decay, 
vermin, changes in weather, beat, frost, wet or country damage on cotton, 
or for shrinkage of grain or seed carried in bulk; or from any cause, if It be 
necessary or is usual to carry such property upon open cars or upon deek." 

The reasonableness of many of the causes inserted in this paragraph 
may at least be doubted, particularly the "omnibus" clause which is 
aimed to protect the carrier from liability "from any cause, if it be nec- 
essary or is usual to carry such property upon open pars or upon deck." 
It is also obvions that the carriers cannot exeJ;I^pt themselves by stipu- 
lations against floods, fire, jettison, ice, delay, riots, strikes, leakage, 
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breakage, or any human agency in which their négligence or that of 
their servants may be a factor, nor against other causes, where their 
opération to cause loss or in jury might be avoided by the exercise o£ 
due précaution, care, and diligence by the carriers. The carrier must 
in ail cases hâve used extraordinary care and diligence to avoid the 
'damages, or it cannot avoid liability. Now, the défendants insist that 
the exemption against "wet or country damage on cotton" avoids the 
damages claimed by the plaintifïs. But, regardless of that exemption, 
the défendants must be free from any contributory négligence. The 
pétition nowhere allèges that the damages to the cotton occurred on ac- 
count of any négligence of the Seaboard or the Coast Line. It be- 
comes, then, vital to the détermination of thèse issues, to détermine 
upon whom the burden of alleging and proving négligence or want of 
négligence must fall. If the burden is upon Inman & Co. to allège 
spécifie acts of négligence, since they hâve not done this, not only 
must the gênerai demurrer be sustained, but the condition in the bill 
of lading against "yvtt or country damage" (since it appears on the 
face of the pleadings) , would defeat the plaintifïs' cause of action. On 
the other hand, if négligence may be presumed from the mère alléga- 
tions of injuries, and the burden is upon the railroads to show want 
of négligence of any kind, until this is shown by the proof, the condi- 
tion against "wet or country damage" cannot protect them, and the 
gênerai demurrers must be overruled. In other words, is négligence 
presumable per se from the gênerai allégations of damage? The pre- 
sumption of law and the burden of proof, by the great weight of na- 
tional and State authority, is in favor of the shipper. The goods are 
presumed to hâve been received by the carrier in good order, unless 
the proof shows to the contrary. Henry v. Central R. & Banking Co. 
89 Ga. 815, 15 S. E. 757; Forrester v. Ga. R. & Banking Co., 92 Ga. 
699, 19 S. E. 811 ; Price v. Powell, 3 N. Y. 335. From the time of 
delivery of thèse baies of cotton to the Charleston & Western Carolina 
Railroad Company, and the receipt of the carrier's agent as "in ap- 
parent good order," the presumption opérâtes against the carrier that, 
if any loss or damage is shown to hâve occurred, it was occasioned by 
some négligence. It is then incumbent on the carrier, upon such dam- 
age appearing, to rebut the presumption of négligence. This may be 
done by showing freedom from négligence, or that the injury occurred 
through some cause for which, under the provisions of the contract 
or gênerai principles of law, the carrier is not liable. A prima facie 
presumption arises, from the carrier's possession, that the goods were 
injured by some default. To meet this, it may show that the dam- 
age was occasioned by some cause for which the bill of lading exempt- 
ed it from liability. The fehippèr must then show some concurrent neg-^ 
ligence by thé carrier, and that the damage could hâve been avoided by 
the exercise of reasonable care and skill. Ceballos v. The Warren 
Adams, 74 Fed. 413, SO C. C. A. 486 ; Wertheimer v. Pennsylvania R. 
Co. (C. C.) 1 Fed. 234; HuU V. Chicago, etc., R. Co., 41 Minn. 510, 
43 N. W. 391, 5 L. R. A. 587, 16 Am. St. Rep. 733. The rule is stated 
in Clark v. Barnwell, 13 How. 373, as follows : 

"Although the injury may hâve been occasioned by one of the exempted 
causes in the bill of lading, yét'still the owners of the vessel are responsible, 
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If Ihç Injury might hâve been avoided by the exercise o( reasonable sklll 
and attention on the part of the peraons employed In the conveyance of the 
goods. But the onus probandl then becomes shifted on the shlpper to show 
tte négligence." 

Since Inman & Co. declaceupcn spécial contracts, an essentîal part of 
which are conditions exempting the défendants from liability, if, as 
appears, "water and mud" and "wet and country damage" were syn- 
onymous, besides a gênerai allégation of' injuries, they must allège 
some spécifie acts of négligence in connection wîth the damages through 
"water and mud." This they hâve failed to do. 

Another very material condition in the bill of lading is that which 
requires notice to the carriers of any injury sùfferfed. It is as follows : 

"Clalms for loss or damage must be made in writing to the agent at point 
of delivery promptly after arrivai Of the property, and if delayed more than 
30 days after the delivery of the property, or after due time for the delivery 
thereof, no carrier hereunder shall be liable in any event." 

The plaintifïs contend that this condition îs unreasonable, and im- 
poses an unnecessary hardship upon them, and that, therefore, it is 
meffectiye to relieve the défendant railroad companies of liability. The 
pleadings of the plaintifïs charge no notice, and it appears that none 
was given. If, then, the requirement that notice shall be given is rea- 
sonable, and controverts no principle of law, as it is an essential part 
of the contract (as we hâve seen), it must defeat the plaintifïs' right 
to recover. In determining the reasonableness of conditions, no uni- 
versal fuie has been announced, but the court must détermine from the 
face of the pleadings, and if this is insufficient, after full proof, wheth- 
er the condition is reasonable under the particular facts of each case. 
Where proof is submitted, the burden is upon the dçfendants to show 
that the rule imposed on the shipper is reasonable. Hutchinson on Car- 
riers, §§ 443, 447; Elliott on Carriers, 1512, 1514. Where no hard- 
ship to the shipper appears, requirements of notice hâve been uniformly 
sustained by the courts. Such a stipulation is not an attempt to limit 
the common-law liability of the carrier. 4 Am. & Eng. Enc. of Law, 
516. Notice may be waived by the carrier, but it is incumbent upon 
the shipper to show such waiver. Elliott on Carriers, 1514. The 
reason and justice of conditions of this character is stated in Hutchin- 
son on Carriers (2d Ed.) § 259, as follows : 

"The object of Buch a stipulation Is to enable the carrier, whlle the occur- 
rence is récent to ascertain what the facts are, and having made his clalm, 
the ovcner may delay his suit to any time limited by the law. 'There Is no 
hardship * * * in requiring the ballor to glve notice of the loss. If any, 
or make a clalm for compensation within a reasonable time aiter he has de- 
livered the parcel to the carrier. There is a great hardship In requiring the 
carrier to account for a parcel after a long time, when he has had no notice 
of any failure of duty on his part, when the lapse of time has made it diffl- 
cult, if not impossible, to leam the actual tacts." 

See, also, Moore on Carriers, 333. 

Under the particular facts in the cases învolved, various courts hâve 
upheld conditions requiring notice by the shipper or consignée to the 
carrier, for times varying from 30 to as low as S.days after the arrivai 
of the goods. The condition in the case at bar has been often upheld 
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in other jurisdictions. In the case of B. & O. Southwestern Ry. Co. 
V. Ragsdale, 14 Ind. App. 406, 43 N. E. 1106, it was held: 

"The carrier may lawfully stipulate that any claini for damages growlng 
out of the carrier's négligence shall be Inade within a reasonable time, and 
ten days has heen held to be à reasonable tlmev" 

The Court of; Appeals of the state of IlHnois has repeatedly held that 
a stipulation requiring notice within five days after the damage is rea- 
sonable and valid. Chicago. & A. R. Co. v. Simms, 18 111. App. 68; 
Wabash, St. Louis, etc., R. Co. V. Black, 11 111. App. 465. In Sprague 
V. Railway Conapany, 34 Kan. 347, 8 Pac. 465, a similar question arose 
under a stipulation which provided "that as a condition précèdent to 
the right (of the shipper) to recover damages for any loss or injury 
to horses while- in transit, the;shipp«r would give notice of his claim 
thereforto some officer of said railwjay company, or its nearest station 
agent, before the horses were removetï from the place of destination, 
or from the place of delivery, to the shipper, and before such horses 
were mingled with other stock." It was held that this was reasonable, 
and binding uppn the parties. A case involving the validity of a stipu- 
lation almost identical with this Kansas case recently came before the 
Suprême Court of Georgja, in Southern Ry. Co. v. Adams, 115 Ga. 
705, 709, 43 S. E. 35, 36, and the court observed : 

" • * * Such a stipulation préjudices ho rlght of the owner or consigner, 
and, at the saine tirae, protects the transportation company; and, follow- 
ing the authorities above ci(;ed, we must not only rule that the carrier could 
lawfully make a contract contalning a stipulation of this character, but that 
snch a stipulation is a reasonable one." 

In Express Cor?ipany v. Caldwell, 21 Wall. 364, 22 L. Ed. 556, the 
Suprême Court bf the United States tipheld a stipulation by an express 
company that a claim for loss should be made within 90 days after 
the delivery of the goods for consignment. There, Mr. Justice Strong 
observed for the court : 

"A common carrier is always responsible for his négligence, no matter what 
bis stipulations may be. But an agreement that in case of failure by the 
carrier to flellver the goods, a claim shall be made by the bailor or by the 
consignée withio the specifîed period, if that period be a reasonable ohé, is 
altogether of a dififerent character. It contravenes no public policy, it excuses 
no négligence. It is perfectly consistent with holding the carrier to the fuUest 
nieaèure ot; good faith, of diligence, and of capacity, which the strictest rules 
of the cômiùon law ever requlre." 

, The rule, which was plaçed in the; bill of lading now before the court 
was entirely, reasonable.; The plaintifïs had ample time and opportunity 
to notify the Seaboard and the Coast Line of their alleged injuries. 
The transit of the cotton. frOtn , Savaitnah to Bremen would hâve re- 
quired no more than 3 weëks, and the tills of lading only required no- 
tice within 30 days after the delivery of the property at Bremen. The 
.alleged damages on account of mtid and rain occurred in Savannah 
, before the haies were loaded on the vèssels. Inman & Co. in the exer- 
cise, of proper diligeiice could hâve readily ascertained the damages, 
and notified theJcarrîera!before 30 days had elapsed from the time the 
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cotton reached Bremen. We conclade, therefofë, that this stipulation 
was reasonable, and a condition précèdent to recovery. 

Voluminous objections were also raised by spécial demurrers, to sus- 
tain any material number of which must, as stated, in eflfect sustain 
the gênerai demurrers. A material ground is that the plaintiffs hâve al- 
leged no title or interest in the cotton giving them a right of action. Had 
Inman & Co. alleged such title, the défendants would be estopped to de- 
ny it. Code Ga. 1895, § 2286. Actions upon contracts "must be brought 
in the name of the party in whom the légal interest * * * is vested." 
Code Ga. 1895, § 4939. That interest may be one of either a gênerai 
or spécial owner. In the case of Minturn v. Alexandre (D. C.) 5 Fed. 
117, libel was brought for the recovery of damages to a cargo, and it 
was held by Judge Choate that the libel "should contain averments, 
showing unequivocally, and with reasonable certainty, that the libel- 
ants had such a spécial or gênerai right of property in the cargo, that 
by its loss or injury they had sufïered damage." See, also, New Jer- 
sey Steam Navigation Co. v. Merchants' Bank, 6 How. 344, 12 L. Ed. 
465. To establish a good cause of action, it was essential for Inman 
& Co. to allège some ownership or interest. It is nowhere alleged that 
they had any connection with thèse baies of cotton other than contract- 
ing for their transportation. In justice to their right of protection 
against claims for thé same injuries by other parties at interest, the de- 
fendants should know the connection of the plaintifïs. The bills of lad- 
ing and the cotton may havebeen assigned or sold by the shippers after 
or even prior to the time the baies reached Bremen, or Savannah, and 
prior to thèse actions. While fuU détail was unnecéssary, Inman & 
Co. should hâve put the railroad çompanies on notice of what interest 
they claimed, for it is vital in determining not only the right, but the 
amount of damages recoverable. 

The pétitions hâve been attacked upon the a'dditional ground that 
they fail to properly allégé a. breàch of contract, and that the charge 
that the cotton was damaged "while in the possession of said commun 
carrier in Chatham county * * * and before its contract of car- 
riage had been completed," is insufficient, as a mère conclusion of the 
pleader. The time, place, and matiner of the injuries, as well as the 
spécifie acts of negHgence, it is' sàtd must be stated. While the ob- 
jection to the allégation of breach may be rega'rded as hypercritical, 
and, as we hâve seen, the rule in this state does riot require the plain- 
tiff ordinarily to allège spécifie acts of négligence, it is none the less 
true that the injuries or losses complainêd of must be definitely and'ful- 
ly stated. This is not donc in thèse pétitions. There is no statement 
where the injury occurred other than in "Chatham County," whethe'r 
during its transportation to thé défendants' dépôts by reason of itîi- 
proper protection, or by èxposuré after arrivai there, or while being 
loaded aboard ships. A défendant is erititled, when he présents a spé- 
cial demurrer, to be fully informéd of the facts upon which the plaintiff 
would hold him liable. Fontaine v. Baxley, 90 Ga. 428, 17 S. E. 1015; 
Railroad Co. v. Mitchell, 95 Ga. 85, 23 S. E. 124; Kemp v. Centi-àl 
of Ga. R; Co., 123 Ga. 562, 50 S'. E; 465. Besides thèse defects,' the 
pétitions ate open to further ôbjéctioiris' that the items of damag^é àfe 
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not stated. The total amounts claîmed under each count appear, with 
items described as follows : 

That said loss was rhade up as follow^: 

!*— — ^: Ibs. damaged cotton picked off, at — - — cents 

Loss of interest while cotton was belng picked 

Loss aceount of appearance of package and quality after picking. ... 

Cost of picking off damage 

Total , ? — 

Less vrilue of pickings $ 

It is not stated when, where, how, hy whom, or by whose authority 
the damaged cotton was picked off, npr, if the cotton was in fact in- 
jured, the neçessity for its picking. Nor is the item stated as "loss of 
interest while cotton was being picked" suiïïcient. To recover such 
damages, the neçessity of picking must be shown, the time required, 
and that it was as expéditions as possible. Besides the method of 
çomputation, the principal, time, and rate of interest are undisclosed. 
the following item présents equally grave difficulties. It does not 
sho^ how the appearance of the package was altered, nor the method 
of arriving at the damages. Thèse must be exact and definite, remote 
and spéculative damages are not recoverable. Tompkins Co. v. Monti- 
cello Cotton Oil Go. (C. C.) 153 Ked. 817. If the plaintiffs had to sell 
the cotton at reduced priées, under spécial contracts or subséquent sales, 
such contracts must hâve been in existence, or their contemplation 
made known to the défendants prior to the exécution of thèse bills of 
lading. If the plaintiffs do not seek to recover under this measure of 
damages, they must show, in ordeir to be entitled to thèse items, that 
the cotton was sold for the highest price obtainable by due diHgence 
to sell, and that the différence in price was not due to their lâches, but 
was directly connected with the injuries ; to the cotton. The other 
averments do not show either the neçessity of picking, or that the pick- 
ings of cotton were sold açiadvantageously as possible. There is, more- 
over, a clause in the bills of lading \yhiçh provides that the value of 
the goods lost or injured shall be "computed at the value of the prop- 
erty at the place and tit^ie of shipment." Such a clause bas, been held 
reasonable, and has been uniformly sustained. Central of Ga. R. Co. 
v. Murphey, 113 Ga. 514, 38 S. E- 970, 53 L. R. A. 720; Louisville 
& N. R. Co. V. Ôden, 80 Ala. 38; Chicago, R. L, etc., R. Co. v. Har- 
mon, 17 illh App. 640; 5 Am. & Eng,;Enc. of Law, 335. 

The plaintiffs hâve not stated the quality or grade of the damaged 
cotton picked off. Certain values per pound, varying in différent fraç- 
tional amounts above 10 cents, are given, but the time of valuation, or 
the place where the market value was estimated, whether in Augusta, 
Savannah, or Bremen, does not appear. As the condition in the bill 
of lading required, the pleadings must show that the damaged cotton 
was estimated from market priées in Augusta, for each lot of baies. 

Thèse arç material insufficiencies vital tothe plaintiffs' right of re- 
covery. There are in addition other serious defects, which in view 
qi those hereinbefore stated, it is not essential to discuss. The de- 
demurrer of the défendants to the aniendments offered by the plaintiffs 
willbe sustained, and the amendments disallowed. The gênerai and 
the spécial demurrers must, for the reasons stated, also be sustained. 
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Orders may be taken accordingly, dismissing the causes against both 
the Atlantic Coast Line Râilroad Company and the Seaboard Air Line 
Railway Company, with costs. 



tPNITED STATES ex rel. NORTHWEJSTBRN WAREHOUSB CO. v. ORB- 
GON E. & NAVIGATION CO. 

(Circuit Court, D. Oregon. February 24, 1908.) 

No. 3,137. 

1. Wabehousemen— Nature of Business. 

Private wareliousemen recelving grain on storage from producers to 
be held in storage untll shipped to market are bailees for hlre. 

[Ed. Note. — For cases In point, see Cent Dlg. vol. 48, Warehousemen, 
§ 12.] 

2. Samk— Waebhouse Rbceipts— Nbgotiabilitt. 

Where wareliousemen receive grain for storage and issue warehouse 
receipts therefor, such reeeipts are negotiable, and, wlien transferred, 
carry tlie title to the grain on storage to the transférée. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 48, Warehousemen, 
§31.] 

3. SAME— ISSUANCE OF RECEIPTS— DELIVEBT OF ObAIN. 

The duty of a warehouseman reeeiving grain (or storage is to Issue 
receipts therefor as requlred by law, and to dellver the grain or a llke 
quantity of similar grain represented by the receipts to the bolder on 
demand on his complying with the conditions of the receipts. 

4. Samb — Natube of Warehouses. 

Warehouses erected for the receipt and storage of grain pendlng ship- 
ment to market, though oonducted by warehousemen in thelr private 
capacity, are quasi public institutions. 

5. Caebiebs— Intekstate Commerce Acp— Disobimination, 

Under the express provisions of Interstate commerce act, Act Feb. 4, 
1887, c. 104, § 3, 24 Stat. 380 [U. S. Comp. St 1901, p. 3155], a common 
carrier is requlred not to make or glve any undue or unreasonable préf- 
érence or advantage to any particular firm, pérson, or corporation, or 
locallty, or to any particular description of trafflc, or subject any particu- 
lar firm, corporation, or locallty, or any particular description of traflac, 
nor to any undue or unreasonable préjudice or disadVantage In any re- 
spect whatsover, but this duty only applies where the clrcumstances or 
conditions are substantially similar. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 9, Carriers, S 84.] 

6. Same— RuLES. 

In the absence of statutory Interposition and régulation, a carrier 
may establish and promulgate reasonable rules and régulations govern- 
Ing the manner and form In which it wlll receive such articles of com- 
merce which it Is bound to carry as well as the manner in whlch they 
shall be packed and prepared for shipment, and may alter or modify 
such rules from time to time on reasonable notice to the public. 

[Ed. Note. — For cases in point ?ee Cent Dlg. vol. 9, Carriers, $ 98.] 

7. Same— Bbeotion of Blevatobs— Stations— Disobimination. 

A raiiroad company may establish a station for the spécial accommoda- 
tion of a particular customer, and refuse to establish a like station elae- 
where tor the accommodation of othOTS, and may also grant to one person 
the rlght to erect a warehouse or elevator on its rlght of way, and refuse 
to grant the same privilège to another, In the exercise of its rlght to 
private property. ■ 
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8. SAME*-DliSTBIBUTION OF OABS— RaLES, 

-Where,^ railroaa havlng permltted : the érection of grain elevators 
' àlong Its rlght bf way for the storage of grain by producers and other 
owners, pending shlpment, promulgated â rule regulrlng ail orders for 
cars to be used In tbe shlpment of grain from such warehouses to corne 
through the warehousemen, the warehouseman In ordering cars for a 
storer of grain pursuant to such rule Is the agent of the rallroad com- 
pany for that purpose, and not the agent of the storer, so that the rall- 
road Company is llable for the wareïouseman's négligent or unfaithful 
performance of such duty. 

9. SaMB— DiSCBIMINATION. . 

A rallroad havlng permltted the érection of grain warehouses along 

its right of way in which grain was' stored for producers and owners 

for hire as well as grain purchased and owned by the warehousemen 

. promulgated a rule rçqulrlng ail orders for cars for the shlpment of 

gralii from such warehouses to be ma'de by the warehousemen. The rule 

operated to the préjudice of private storers of grain through the use of 

cars oràéred by the warehousemen for the shlpment of thelr own grain 

before cars could be obtained for the shipment of grain in the warehouse 

owned by storers, and by the appropriation of cars Intended for storers 

by the warehousemen. Eeld, that the rallroad company, under Its duty 

, , to see that no discrimination was practiced, was bound elther to change 

the rule, or to see that it was not permltted to operate in favor of one 

. shipper and against another, : : 

In Equity. 

This Is à proeeeding by wrlt Of mandanius'to requlre the défendant rallroad 
company to furnish cars for the transportaticin df grain fdr the relator In pro- 
portion to the number of cars furntshed for a Uke service for the use of re- 
lator's competitors engagea in the samê busihess. The relator's business con- 
sists In buying grain for export, and to soœe extent in storing the same for 
hire. The défendant is engaged In operating a rallroad, extending from Port- 
land up the Cqlumbia river, and through the state of Oregon eastward, with 
branches reaclilng Into Bastern Washington, over which road and its said 
branches It transports large quantltlea of wheat and other grain. The de- 
fendant aiso opérâtes Unes of water trarispor'fatlon, by means of which it 
engages In an éxport business, wlth Portland as Its principal port of de- 
pàrture, for produce and merchandise, the transportation of which originates 
in Oregon and Washington. In the course of its business the relator pur- 
chased, during the latter half of the year 1906 and the early part of the year 
1907 large Quantifies of wheat stored In the warehouses of private firms and 
corporations, sltuated at the stations and sidings àlong the defendant's branch 
roads, prlnclpally wlthin Whltman and Adams counties m the state of Wash- 
ington, for transportation to Portland, Ore„ and export therefrom to forelgn 
markets. The names of the stations and 'sl'dïngs are given in relator's pétition 
for relief, as atè also the naaes of the ownérs or managers of the private ware- 
houses, and the amount of wheat purchased in each, with aggregates runnlng 
from 15,000 to 17,000 tons. The warehousemen condueting such warehouses 
wherein the relator purchased wheat were Instructed that the same should be 
shlpped over the Unes of the défendant company, and the relator, at divers 
times has demanded of the défendant to furnish cars for the shipment of relat- 
or's wheat, so purchased, on storage In such warehouses, but relator has 
been unable to obtaln any sufflclent number of cars for the transportation 
of Its wheat, or any portion thereof exçept a small percentage. Demanda 
were made for cars, upon the général freight agent of the road, the car 
service agent, and the gênerai manager thereof, and ail With but little 
avail. Some of the persons, firms and corporations, ôWners, proprletors, or 
managers of many, if not ail, of tbe warehouses lôcated at the stations and 
sidings speclfled are also engaged lu buying «hd expbrtln'g whèat and other 
grain, and In thé course of such business traïchase lafgely of grain on stor- 
age In their own warehouses, aiid ship the saïae by defendant's rallroad lines 
from such warehouses. Further than this, It Is shown by the pétition, la 
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eEfect, that relator has been discrimina ted against as it pertalns to tlie nnin- 
ber of cars furnished for its use, considerlng the relative business transacted 
over the road by relator and other wheat buyers, being principally tlie ware- 
housemen engaged In the same business, in comparison witb the number fur- 
nished such other shippers. During the time covered by the pétition, there 
was a shortage of cars, so that the railroad company was unable to carry ail 
the freight offered. A motion to quash was interposed, and a hearing had 
upon the motion. 

Teal & Minor, for relator. 

W. W. Cotton, Arthur C. Spencer, and James G. Wilson, for de- 
fendant. 

WOLVERTON, District Judge (after stating the facts as above). 
The principal question involved by this litigation hinges about a rule 
of the défendant railroad company which requires that orders and 
réquisitions for cars with which to make shipments of grain from 
thèse private warehouses shall be made through the warehousemen. 
And it is urged on the part of the railroad company that, because it 
has adopted and promulgated such a rule, it is not obliged to honor 
orders or demands for cars made in any other way or through any 
other persons or officers. 

The warehousemen are bajlees for hire. They receive the grain on 
storage from the farmer or producer, for which warehouse receipts 
are issued. Thèse receipts are negotiable, and when transferred car- 
ry the title to the grain on storage to the transférée. Grain buyers, 
in purchasing from the producer, obtain a delivery of the receipts 
to them, which entitles such buyers to the grain, or a like quantity, 
represented by the receipts. The warehouseman's obligations apper- 
taining to his business are, when he receives grain on storage, to 
issue the receipts therefor as required by law, and to deliver the grain 
to the holder of the receipt or receipts upon his demand; the holder, 
of course, complying with the conditions of the receipt before being 
entitled to the delivery. If cars are furnished by the holder, the delivery 
is made by loading the grain upon the cars, and with this service 
terminâtes the warehouseman's duty with référence to the bailment. 
Thèse warehouses, although conducted in private capacity, are never- 
theless in a sensé pubhc concerns. By the custom of the country, 
producers having grain to dispose of take it to thèse depositories and 
store it pending sale or shipment, and ail persons are permitted to 
store upon like terms and conditions. They are usually located in 
proximity tô railroad or water transportation, so that when the time 
is ripe and convenient for shipping the stored commodity, it may 
speedily be sent upon its way into the markets elsewhere. So it is of 
the warehouses in which the petitioner has its grain stored. They are 
located upon the lines of the défendant company, so as to afïord con- 
venient and speedy transportation from such depositories when it is 
desired that shipments shall be made. 

The railroad company owes a duty to the shipper that it will not 
unduly and unreasonably discriminate against him in favor of an- 
other or other shippers. This duty is imposed by law, and requires 
that the carrier shall iiot make or give any undue or unreasonable 
préférence or advantage to any particular person, company, firm, 
159 F.— 02 
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corporation, or locality, or any particular description of traffic în any 
respect whatever, or subject any particular company, firm, corpora- 
tion, or locality, or any particular description of traffic, to any undue 
or unreasonable préjudice or disadvantage in any respect whatever. 
Such, in effect, are the provisions of section 3 of the interstate com- 
merce act of Congress. Act Feb. 4, 1887, c. 104, 34 Stat. 380 [U. 
S. Comp. St. 1901, p. 3155]. This section bas its near prototype in 
section 2 of the English Raiiway Traffic Act of 1854, and the courts 
of this country hâve adopted the English interprétation of that section. 
Interstate Commerce Commission v. Baltimore & Ohio R. Co. ( C. C.) 
43 Fed. 37; and the same case, 145 U. S. 263, 12 Sup. Ct. 844, 36 
L. Ed. 699. Prior to the adoption of this act, "raiiway traffic in this 
country," says Mr. Justice Brown in Interstate Commerce Commis- 
sion V. B. & O. R. Co., 145 U. S. 263, 12 Sup. Ct. 844, 36 h. Ed. 699, 
"was regulated by the principles of the common law applicable to 
common carriers, which demanded little more than that they should 
carry for ail persons who applied, in the order in which the goods 
were delivered at the particular station, and that their charges for 
transportation should be reasonable." And later on in the opinion 
he continues: 

"The principal objecta of the Interstate commerce act were to secure 
just and reasonable charges for transportation ; to prohlblt unjust discrimina- 
tions In the rendltion of like services under simllar circumstances and condi- 
tions; to prevent undue or unreasonable préférences to persons, corporations 
or localltles ; to Inhiblt greater compensation for a shorter than for a longer 
distance over the same Une ; and to abolish comblnations for the poollng of 
freights." 

This is a concise, but comprehensive, summary of the purposes of 
the act. The spécifie conduct or acts of a transportation company 
which will amount to discrimination are largely relative, and dépend 
more or less upon the environments and the conditions attending them, 
and are resolvable into questions of fact. Says Mr. Justice Shiras, 
speaking with référence to the third section of the act, in Texas & 
Pacific Raiiway v. Interstate Corn. Com., 162 U. S. 197, 219, 16 
Sup. Ct. 666, 678 (40 L. Ed. 940) : 

"It forbids any undue or unreasonable préférence or advantage in favor 
of any person, company, firm, corporation or locality ; and as there Is noth- 
ing in the act which defines what shall be held to be due or undue, reasonable 
or unreasonable, such questions are questions not of law, but of fact." 

, The inhibition against making or giving any undue or unreason- 
able préférence or advantage, or subjecting any person or firm to any 
préjudice or disadvantage, is suggestive that there may be préférences 
or advantages given or suiïered that may be perfectly lawful and 
proper. Indeed, such is the case in business and comrnercial expéri- 
ence and practice. Thus it was held in Interstate Commerce Com- 
mission V. Baltimore & Ohio R. Co., supra, that it was not an undue 
or unreasonable préférence for a railroad to sell 10-party tickets for 
a less rate per person traveling than tickets to single persons, and 
this upon the basis that the sales were not made, nor the préférence 
or advantage given, under the same or similar circumstances or con- 
ditions, Numerous other illustrations from adjudications might be 
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given, but this one is sufficient to point the moral. If there be éléments 
existing which afford proper grounds for distinguishing one shipper 
or locality from another, then, as between them, there can be no undue 
or unreasonable préférence or advantage, because each must stand 
in bis own class, and each will be entitkd to be accorded a différent 
standard of treatment, and the fact that a différent standard is ac- 
corded each, under dissimilar conditions, can afford no grounds of 
complaint. One person, having live stock to ship, could not demand 
to be allowed the same rate per ton as another having grain, because 
of the manif est différence in the commodity to be handled. But if 
both shippers were moving the same commodity in shipment, the car- 
rier must give to the one the same rate of freight as to the other, for 
the reason that the classification of the commodity shipped by each 
must necessarily be the same, and if the carrier should not give the 
same rate, manifestly there would be discrimination, which would in- 
evitably resuit in a préférence or advantage to the one getting the 
lesser rate, and could not be tolerated, because there is no reason for 
it. The one subjected to the higher rate could not compete with the 
other, being deprived of equal advantage. So it is that a différence 
in distance affords a ground for differentiation as to the rate to be 
charged ; but where the distance is the same and the route is the same, 
a like rate must be given to ail. The élément of time of shipment or 
in transit, and other conditions and environments, may also affect the 
resuit. It is essential, therefore, in the considération of whether there 
has been discrimination, or undue or unreasonable préférence given or 
suff ered, to find, as a basis for the inquiry, whether the attending condi- 
tions and circumstances affecting the respective shippers, and the service 
required and demanded, are substantially the same; that is to say, 
whether there is to "be contemporaneous service in the transportation 
of like kinds of traffic, under substantially the same circumstances and 
conditions." If it be so ascertained, then the investigation can pro 
ceed, for the standard of comparison and estimate is then présent, and 
it may be further ascertained whether the competing shipper is being 
discriminated against. But if the contrary appears, there is an end of 
the investigation, for there can be no discrimination where there is 
no proper basis of comparison as to the services required. 

In the absence of statutory interposition and régulation, the carrier 
is entitled to estabUsh and promulgate reasonable rules and régula- 
tions governing the manner and form in which it will receive such 
articles of commerce as it is bound to carry, as well as the manner in 
which they shall be packed and prepared for shipment, so that they 
may be handled with convenience, safety, and dispatch; and it fol- 
lows as a coroUary to such authority that the carrier has also the 
power to alter or modify such rules from time to time, as it may deem 
proper and expédient, upon reasonable notice to the public, so that in- 
terested parties may be apprised of what is required when seeking 
service at the hands of such carrier. Harp v. Choctaw, O. & G. R. Co., 
125 Fed. 445, 61 C. C. A. 405 ; Robinson et al. v. Baltimore & O. R. 
Co., 129 Fed. 753, 64 C. C. A. 281 ; Rhodes v. Northern Pacific R. Co., 
34 Minn. 87, 24 N. W. 347. So the carrier may promulgate rules 
regulating the manner of conducting its own business, having due 
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regard under the law for thfe rights of persons and the public entîtled 
to its services. Says Mr. Justice Jackson, sitting in the Circuit Court 
of Appeals in the case of Interstate Commerce Commission v. Balti- 
more & Ohio R. Co.j supra : 

"Subject to the two leading prohibitions that thelr charges shall not be 
unjust and unreasonable, and that they sball not unjustly discrlminate, so 
as to givé undue préférence or advantage, or subject to undue préférence 
or disadvantage persons or traffic. similarly circumstanced, the act to reg- 
ulate commerce leaves common carriers as they were at common law, free 
to make spécial contracts looklng to the Increase of thelr business, to classlfy 
their traffle, to adjust and apportlon their rates so as to meet the necessities 
of commerce, and generally to manage thelr important Interests upon the 
same princlples which are recognized as sound, and adopted in other tradea 
and pursuit's." 

And further on in his opinion, quoting from the report of Amal- 
gamation Committee of 1873, p. 13, he continues : 

• "As regards the 'undue préférence' branch of the Engllsh acts, 'the effect 
of the décisions seems to be that a eompany Is bound to give the same treat- 
ment to ail persons equaliy under the same circumstances ; but that there is 
nothing to prevent a Company, if actlng with a vlew to its own profit, from 
Imposlng Such condition as may incldentally hâve the effect of favoring one 
class of traders, or one town or one portion of thelr traffle, provlded the 
conditions are the same to ail persons, and are such as lead to the conclusion 
that they are really imposed for the beneflt of the railway eompany.' " 

While the Suprême Court has not adopted the language, yet it has 
afïirmed the décision of the eminent jurist, and I take it that his reason- 
ing and enunciation of the law is Sound. ■ 

Other principles are advanced as having some bearing upon the 
controversy, namely, a railroad eompany may establish a station for 
the especial accommodation of a particular customer, and refuse to 
establish a like station elsewhere for the especial accommodation of 
another or other persons. A., T. & S. Railroad v. D. & N. O. Rail- 
road, 110 U. S. 667, 683, 4 Sup. Ct. 185, 28 L. Ed. 291. A railroad 
may grant to one person a right to erect upon its right of way a 
warehouse for the storage of grain, and may not be compelled to grant 
the same privilège to another similarly situated. Let it be observed that 
this is upon the ground that private property cannot be thus appro- 
priated. Missouri Pacific Railway v. Nebraska, 164 U. S. 403, 17 
Sup. Ct. 130, 41 L. Ed. 489. And a railroad eompany may designate 
as its loading place for live stock the stock yards of a private corpora- 
tion, and may refuse to deliver or receive live stock to or from other 
stock yards, whether they be public or private. Central Stock Yards 
V. Louisville, etc., Ry. Co., 193 U. S. 568, 34 Sup. Ct. 339, 48 L. 
Ed. 565. And so may the eompany route cars as it may seem to its 
best advantage when to be carried beyond its own lines, a through rate 
of tariff being agreed upon. Southern Pacific v. Interstate Com. 
Com., 200 U. S. 536, 26 Sup. Ct. 330, 50 L. Ed. 585. The.se latter 
cases détermine the absolute rights of the railroad eompany in the in- 
stances disclosed by the record. They hâve but little: bearing, how- 
ever, Upon the manner of rule the eompany is entitled to adopt for its 
convenience and dispatch in the furtherance and management of its 
own business with its patrons and those who may require its services. 

Now, the précise inquiry hère is whether, as between the petitioner 
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holding wheat in thèse warehouses for shipment and the warehouse- 
inen as shippers of their own grain frbm the sanie warehouses under 
the unusual condition of a car shortage, there exista any substantial 
différence in condition or circumstance, the service required or de- 
manded being the same, which will warrant the railroad company in 
furnishing the cars to the latter upon their order, and not to the former 
unless the order therefor is made through the latter also, and whether, 
considering the duty of the railroad company and its right of regulat- 
ing and conducting its business in its own way, subject to the require- 
ments of the public service, it can require of the petitioner by rule 
that it make its request for cars through the warehousemen as a con- 
dition to the company furnishing the same. The contention of the rail- 
road company seems to be that, as thèse warehouses are owned in pri- 
vate capacity, were constructed and now remain upon the company' s 
right of way by its consent and sufïerance, and are not recognized 
by it as public dépôts for the receipt and shipment of freight general- 
ly, it is rightfuUy entitled to adopt and insist upon an observance of 
the rule inveighed against by the relator. At the same time the com- 
pany insists that its arrangements with the warehousemen for setting 
out cars for their use in the shipment of grain are of purely private 
concem between the company, and the warehousemen, and that de- 
positors other than the warehousemen are without right to insist upon 
a like service to that extended to the warehousemen. The warehouses 
in question, though owned and conducted in private capacity, are yet, 
as has been previously stated, in the larger sensé public depositories 
for the storage of grain. They are open for the use of ail who désire 
the service, and ail, it might be said, are accorded the privilège oiïered 
without discrimination. The railroad company, of course, was per- 
fectly cognizant of the nature of the business to be conducted by the 
warehousemen when it entered into arrangement with them for main- 
taining the warehouses upon its right of way ; and the principal pur- 
pose to be subserved was to afiford the company added facilities 
for shipping the particular kind of produce to be received therein on 
storage. 

As shown by the pétition herein, the traffic in grain from the par- 
ticular stations and sidings enumerated is very large, and hence it is 
a thing of great importance to the company that it secure thèse add- 
ed facilities from which to make shipments. The ordinary station 
houses or freight dépôts are not of sufficient capacity, nor do they 
afford the requisite means for shipping the great quantities of grain 
offered for transportation. So, therefore, to meet the situation, and 
knowing that warehouses are necessary for the storage of grain, as 
well as afïording facilities for its shipment, the company hàs con- 
sented with the warehousemen that they may maintain the warehouses 
on its right of way. There is complète harmony of purpose between 
the warehousemen and the carrier , as it pertains to the maintenance 
of thèse depositories, it being, first, to afford a depository for the pro- 
ducer for. stqHng his grain, and, second, to afford to the railroad 
company an addêd facility for handling the same, that it may be read- 
ilj transported elsewhere. Hère, then, are two public, or rather, 
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quasi public agencies operating together. Both are performing a pub- 
lic service — one the storer, and the other the carrier, of a staple com- 
modity of large volume, taking its course in the channels ofi commerce. 
The storer bas a spécifie duty to perform, namely, to receive and re- 
ceipt for, and to load aboard cars when furnished; and the carrier, 
to furnish the cars and transport the commodity when required so 
to do. While it might be, in strict légal right, that the former could 
refuse service to whomsoever it would, yet offer it to ail, the railroad 
company cannot refuse its service to any requiring it, under like or 
similar circumstances and conditions. 

Now, as a means of régulation pertaining to its business of fur- 
nishing cars to shippers, the railroad company has required by rule 
that ail orders for cars to be used in the shipment of grain from thèse 
warehouses shall come through the warehousemen engaged in the 
opération of such housès. In what capacity does this place the ware- 
hous.emen ? Do they become the agents for the shipper or for the car- 
rier ? The primary duty of the warehousemen, as has been observed, is 
to place the grain on board the cars when furnished. When they hâve 
donc this, then their services as bailees are at an end. It is not their 
undertaking to provide cars, or to ship the grain away. They could be 
required to load the grain on wagons or other vehicles of conveyahce 
as well as upon the cars, providing thëy were conveniently placed for 
the receipt of the grain from the warehouses. There is no other obliga- 
tion or duty under the cohditions of storage, which requires of the 
warehousemen ânything beyond loading the grain out of the ware- 
houses. Thus far, therefore, the storer, who becomes also the shipper, 
whether the title to the grain has shifted by sale and purchase or not, 
has not made the warehousemen his agents to furnish cars for the ship- 
ment of his grain, there on storage. The warehousemen are only, so far 
as he has any contractual relations with them, to load the grain aboard 
cars when furnished. Can the carrier, by rule, make of the warehouse- 
men agents for the storer and shipper without his consent? It would 
seem not. Ordinarily, and it is a rule of the railroad company, I pré- 
sume, that where freight is ofïered for shipment at the regular freight 
dépôts, it is made the duty of the station agents to make réquisition 
for cars necessary for the shipments, and such is made the regular 
channel through which cars are supplied. In that case no doubt can 
be entertained as to whose agent the station agent is. He is the agent 
of the carrier, and not of the shipper. When the shipper has ofïered 
his freight at such dépôt, it is the duty of the carrier to furnish the 
shipping facilities, and hence it requires of the station agent that he 
make the proper réquisition for the necessary cars, and the station 
agent is made the railroad's agent for that purpose, and that it may 
perform its duty to the shipper. Now, are the conditions greatly 
différent when the shipments are being made from warehouses main- 
tained, as thèse in question are maintained, as facilities to enable the 
railroad company to ship the freight ofïered through thertl for trans- 
portation? The company mùst hâve means of communication with 
the shipper with référence to the freight offered, so that it may be 
enabled to perform its duty to the public. And to meet this condi- 
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tion it says, "We will take orders for cars through the warehouse- 
men. Place your orders with them." Now, who is responsible fof 
any dereliction in duty on the part of the warehousemen when orders 
are thus placed? Suppose the warehousemen arbitrarily say, "We 
will not transmit your orders to the company," who is responsible 
for such an act of the warehousemen? And suppose the shipper is 
greatly damaged by reason of the warehousemen's refusai to transmit 
the order, would not the company be liable for a failure to provide 
the appropriate transportation for shipment? It can scarcely be con- 
troverted that the railroad company would be held liable. If so, then 
the warehousemen are the agents of the carrier; and I think this 
to be the true relation. The railroad company, having a public duty 
to perform, could not reasonably say to the persons to whom it owes 
the duty that it will perform it, providing a request therefor is made 
through certain designated personages, and then shift responsibility 
because those personages refused to act, or were négligent or un- 
faithful to their duty. The railroad company cannot shift duty and re- 
sponsibility in that way. So it must be that the warehousemen become 
the agents of the railroad company under the rule. The rule, it 
must be assumed, was conceived in good faith, and under ordinary 
conditions is well calculated to subserve the business demands of the 
company and the public in moving the freight f rom thèse warehouses ; 
but when the unusual condition of the shortage of cars arose, so that 
ail freight could not be moved in the ordinary course, the warehouse- 
men having grain of their own to ship succeeded in obtaining a 
vastly better car service in proportion to the volume of shipment 
than other purchasers and holdérs of grain in the same warehouses. 
The rule while designed to subserve the exigencies f airly, has be- 
come an instrumentality in the hands of the warehousemen where- 
hy they are obtaining an advantage in the shipment of grain over 
other storers and shippers. 

It is stated in the argument that it often happens that, when the 
storers hâve succeeded in having cars set out for their use, such cars 
are loaded with the grain of persons other than those who hâve 
procured them, and that the latter are thus deprived of the service — 
a sort of theft of the use of cars ; and the practice is said to hâve ob- 
tained quite generally. The resuit is that the warehousemen, the 
agents of the railroad company, are being benefited by reason of the 
rule complained of, to the détriment of other storers and shippers 
from the same warehouses, their competitors as dealers in the pur- 
chase and exportation of such grain. In substantiation of the prac- 
tice, I need only to quote from two letters, one written March 5, 
1907, to J. F. Meyer, car service agent of the défendant company, 
and the other March 11, 1907, to J. P. O'Brien, the gênerai manager 
of such company, by Charles E. Curry. By the first he writes : 

"If we were accorded the same rlghts as other shippers and which we 
contend we are entitled to, we cppld handle our business as It should be, 
but your forcing us to look to the warehouse Systems for a shàre of the cars 
placed for them results in their loadlng ail or practlcally ail the cars eo 
placed for their own acconnt" 
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And by the second : 

"We are compelled to call your attention to the manner In ■whlch your 
uompany Is discriminating against us In the vvay of supplying cars for wheat 
loading, at the présent tinie, on the Washington Division. Within the laat ten 
days, Balfour, Guthrie & Co., Kerr, Gifford & Co. and Pacific Coast Elevator 
Co. each hâve recelved in Albina upwards of 100 cars, while during the same 
period we hâve received less than ten, and out of this number but three hâve 
been loaded out of the vi^arehouses operated by the above-named flrms, with 
whom we hâve stored at the présent time upwards of 15,000 tons of wheat. 
* * * As it Is to-day, a person or corporation not operating a Une of houses 
on your line Is practically shut out from dolng a wheat business at Portland, 
due entirely, we think, to the co-operation of the railroad company with the 
warehouse Systems." 

Nor are the relative circumstances and conditions bî the ware- 
housemen as purchasers and exporters materially dissimilar to those 
of the storer, purchaser, and exporter. The warehousemen, it is true, 
are the proprietors or managers of the warehouses ; but thèse, in so 
far as it concerns the railroad, merely furnish it with the facilities 
for shipping — fiUing the place and purpose, as respects the com- 
modity handled, of the public freight houses at the stations. So that 
thèse conditions furnish no grounds for a reasonable distinction as 
to the relative shippers ofïering freight to be carried from thèse 
warehouses. It is plain that the carrier cannot clairti that it is serv- 
ing the warehousemen in a private capacity, because many others are 
induced to store with the warehousemen, who expect and are en- 
titled to a like service on the part of the railroad company as the 
warehousemen. Indeed, the entire service, the storage and the car- 
riage, is of quasi public character, and the railroad company can 
make no discrimination unless there exist other conditions of a dis- 
similar nature; and this cannot be maintained. The statute imposes 
upon the railroad company a duty, not only that it shall not make 
or give any undue or unreasonable préférence or advantage, but also 
that it shall not subject any one to any préjudice or disadvantage. The 
rule inveighed against, while primarily and ordinarily not unreason- 
able, does not meet the exigencies of the présent situation. The 
duty of the railroad company is to see that no one is discriminated 
against. It is clear that, under the présent opération of the rule, the 
warehousemen are obtainihg préférences and advantages, while the 
other storers and shippers aire being subjected to préjudice and dis- 
advantage. The railroad company should remedy this inequality, for 
it is altogether unjust and unreasonable. It shouîd, therefore, see 
that the warehousemen^-its agents — deal fairly with ail shippers, 
themselves included with the number, in ordering and distributing 
cars according to the respective shippers' proportionate share, and 
that the parties, for whom they are assigned hâve the privilège of 
their use. Or it should see to it directly, without the interposition 
of such agencies, that justice be done to ail shippers according a& 
its duty requires it to do. The railroad company should either re- 
quire absolutèly fair treatment at the hands of the warehousemen, 
or it should abrogate the rule, and formulaté one to meet the exigen- 
cies of the situation. This duty the company cannot évade under 
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the guise of a business régulation. It is a positive duty, and must be 
observed. 

As it relates to the sufficiency of the pétition and affidavits, there 
is ample set forth therein to show, prima facie, that the railroad Com- 
pany has been guilty of an évasion of its duty, imposed upon it by 
law ; that it is, by the manner adopted of distributing its cars for the 
service, subjecting the storers and exporters to an undue and un- 
reasonable préjudice and disadvantage, and thereby discriminating 
against them and in favor of the warehousemen engagçd also in the 
business of buying and exporting. 

The motion to quash should therefore be denied, and the défend- 
ant will be granted leave to make such answer as may seem proper. 



RICHMOND COAL CO. v. COMMERCIAL UXION ASSUR. CO., LIMITED, 
OF LONDON, ENGLAND. 

(Circuit Court, N. D. California. Januai-y 24, 1908.) 

No. 14,199. 

1. INSUBANCE— Construction and Opération of Conteact— Liabilities In- 

suBED Against— Earthquake Clause in Fibe Polict. 

A provision In a flre Insurance policy exemptlng the Insurer from lla- 
bllity for any loss or damage by flre caused directly or indirectly by 
earthquake is valld and enforceable. 

2. Same— Action on Polict— Défenses— Bubden and Suffioienct of Pboof. 

In an action on such a policy, the burden rests on the défendant to 
bring the case within the exception by a prépondérance of évidence that 
the loss was proximately, either directly or indirectly, caused by earth- 
quake — ^that is, that If the loss was directly due to flre such flre would 
not hâve occurred but for an earthquake — and it is not sufflcient to prove 
that an earthquake produced conditions but for which the loss would nnl 
hâve occurred if it did not directly or indirectly cause the flre ; but, if 
it did so cause the flre, it is immaterial that the fire started In other 
property if it spread continuously to and burned the property insured. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 28, Insurance, § 1660.] 

3. WoEDS AND Phrases— "Peoximate Cause." 

By "proximate cause" is meant a cause which naturally, by continuous 
séquence, unbroken by a new cause, produces a resuit ; it need not hec- 
essarily be the nearest or immédiate cause which may be merely an 
instrurçent of the dominant or efficient cause. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pii. 
5758-5769; vol. 8, p. 7771.] 

At Law. Charge to jury. 

E. B. Young and L. A. Redman, for plaintiflF. 

T. C. Van Ness and H. B. M. Miller, for défendant. 

VAN FLEET, District Judge (orally). The time has now arrived 
when it becomes my duty to submit to you the principles of law that 
must govern you in your considération of the évidence in this case 
for the purpose of reaching a verdict, and I shall ask your very care- 
ful attention while I do so. And when I hâve submitted to you the 
law it will be your duty to follow it. No matter whether some of 



986 159 FEDERAL RBPOETBR. 

you may entertain an idea that such should not be the law, in any 
particular, nevertheless, for the purposes of this case, you are obligated 
by your oath to observe that which is submitted to you b'y the court 
as the controlling principles to govern you in your considération of the 
évidence. 

In this action the plaintiff seeks to recover from the défendant in- 
surance company the sum of $19,955.84, under a policy of insufance 
issued by the défendant to the plaintiff on certain property described 
therein, which the contract recites was a quantity of coal situated on 
the northwest corner of Howard and Spear streets in the city and 
county of San Francisco. Under the admissions made by the défend- 
ant in open court there is left but onemain issue of fact for your con- 
sidération in order to arrive at a verdict. The défendant adroits that the 
property insured was destroyed by fire, but it pleads as a défense that 
under the policy sued upon it was stipulated and agreed between the 
parties that the défendant should not be liable for a Ibss to plain- 
tiflf caused directly or indirectly by earthquake ; and it is alleged that 
the fîre which destroyed the plaintiflf's property was caused by earth- 
quake, within the terms and meaning of the policy, and that but for 
such earthquake neither said fîre nor the loss would hâve occurred, 
and for that reason that the défendant is not liable to the plaintiff on 
the policy in suit. The finding you shall make on the issue involved 
in this défense will therefore be determinative of your verdict, since 
if the plaintifï's loss resulted directly or indirectly from the efïect of 
an earthquake the défendant is, by the terms of its policy, exempt 
from liability ; while on the other hand, if the défendant bas failed to 
sustain its défense in the manner hereinafter stated, your verdict must, 
under the admissions made, be for the plaintiff. 

As alleged by the défendant in its défense, by the terms of the 
policy in suit, the défendant did insure the plaintiflf on the property 
described therein against ail direct loss or damage by fîre, but ex- 
cepted from the opération of the policy any loss or damage by fire 
which might be caused directly or indirectly by earthquake. This 
exception from liability for loss that should be thus caused was a 
perf ectly valid and légal one, which the défendant had a right to pro- 
vide for in its contract, and the plaintifï in accepting the policy sig- 
hifîed its assent to that provision eqilally with the other terms set forth 
therein, and the défendant therefore has a right to havë that condi- 
tion enforced as the facts may warrant. Policies of Insurance are 
contracts, and, like other contracts, must be construed according to 
the sensé and meaning of the terms used by the parties, and those 
terms are to be taken and understood in their plain, ordinary, and 
popular sensé. The défendant has admitted that the plaintifï's loss 
resulted directly or immediately from fire, the péril insured against; 
but it contends that the proximate or efficient cause of the loss was 
earthquake, notwithstanding the insured property was burned. , Up- 
on this issue I instruct you that if you find from the évidence that the 
loss was proximately, either directly or indirectly, caused by earth- 
quake, your verdict, notwithstanding the insured property was de- 
stroyed by fire, should be in favor of the défendant; but if, upon 
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the other hand, you find from the évidence that fire and not earth- 
quake was the proximate or efficient as well as the direct cause of the 
loss, your verdict should be for the plaintiff. By proximate cause 
is meant a cause which naturally, by continuous séquence, unbroken 
by a new cause, produces a resuit. The proximate cause of an effect 
is not necessarily the cause which is nearest to — ^that is, immediately 
or directly produces — the effect; but it is the efficient dominant fac- 
tor in the production or bringing about of thé effect. The nearest 
or immédiate cause of an effect may be merely an instrument of the 
dominant or efficient cause; and if, upon the évidence in this case, 
you find that the fire which destroyed the insured property was a 
mère instrument of an earthquake, and that the loss by necessary 
or natural séquence was due to the earthquake, your verdict should 
be for the défendant notwithstanding the property was burned. If, 
however, you find from the évidence that plaintiff's loss was directly 
or proximately caused by fire, which was the péril insured against, 
and that earthquake was not directly or indirectly the cause of the 
loss, your verdict should be for the plaintiff. The law does not in- 
quire into the cause of a proximate cause. When the proximate 
cause of an effect has been ascertained, the law ceases to make fur- 
ther inquiry and ascribes the resuit exclusively to such cause. While 
the proximate cause of an effect frequently is and generally may be 
the nearest cause, yet mère distance in time or space is not the exclu- 
sive factor in the détermination of the question whether or not a giv- 
en cause is proximate or remote. Other éléments are involved, any 
one of which may be of such character as to subordinate the élément 
of distance. The proximate cause of an effect is the cause to which 
the effect is attributed by the rational judgment of mankind. 

Your inquiry, therefore, in this case, should be whether or not the 
earthquake of April 18, 1906, was the predominating and operating 
cause of the fire which burned the property of the Richmond Coal 
Company. The question, as I hâve said, is not what cause was near- 
est in time or place, but what was the cause which set ther other 
causes, if any there be, in opération. The causes, if any there be, 
which were merely incidents or instruments of a superior or con- 
trolling agency are not the responsible ones, though they may be 
nearer in time and place, and if you believe from ail the évidence in 
this case that the earthquake caused the fire which spread to and burn- 
ed the property of the plaintiff, it will be your duty to render a ver- 
dict in favor of the défendant insurance company and against the 
plaintiff coal company no matter how many buildings or blocks such 
fire may hâve burned through or consumed before it reached the plain- 
tiff's property. The origin of the fire which destroyed the property 
in question may be shown by direct or circumstantial évidence, and 
in reaching your conclusion as to the cause of the fire which de- 
stroyed that property, you will bear in mind that the law does not 
require démonstration — that is, such a degree of proof, as excluding 
possibility of error, produces absolute certainty, because such proof 
is rarely possible; nor does it require proof beyond a reasonable 
doubt, as is the rule in criminal cases. Moral certainty only is re- 
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quired, or that degree of proof which produces conviction in an un- 
prejqdiced mind. Therefore, while, as I shall hereafter state more 
particularly, it is for the défendant to prove that earthquake was 
directly or indirectly the cause of,the destruction of plaintifif's prop- 
erty, it is not necessary that the défendant should show that plain- 
tifif's loss could not possibly h^ve occurred from any other cause than 
from earthquake. If, taking the testimony as a whole, it has been 
shown that the fire or fires and plaintiff's loss or damage therefrora 
were either directly or indirectly caused by earthquake, then your ver- 
dict should be in favor of the défendant. It is not sufficient, however, 
that the évidence show merely that plaintifï's loss would not hâve oc- 
curred but for the earthquake; in order for défendant to prevail, 
it must appear by satisfactory évidence that plaintiff's loss was caus- 
ed by earthquake. The earthquake may hâve produced conditions 
but for which plaintifï's loss would not hâve occurred, such, for in- 
stance, as the destruction or disconnection of the city's water supply; 
but if you fînd, for instance, that the plaintiff's loss was directly caus- 
ed by fire, the péril insured against, and that that fire, and the loss 
resulting therefrom, was not directly or indirectly caused by earth- 
quake, then plaintiff is entitled to a verdict, notwithstanding it ap- 
pears that the earthquake produced conditions remotely contribut- 
ing to that loss. 

If you find and believe from the évidence in this case that the earth- 
quake of April 18, 1906, caused directly or indirectly in the city and 
county of San Francisco a fire.in the vicinity of Fourth and Natoma 
streets; or a fire in the vicinity of Third and Minna streets; or a 
fire in the vicinity of Third and Howard streets; or a fire in the vicin- 
ity of First and Mission streets; or a fire in the vicinity of Market 
and Fremont streets, in what has been testified to as Mack & Gom- 
pany's drugstore; or a fire on Fremont street, between Howard and 
Mission streets, in what was known as the Martel Power Company's 
plant; or a fire at No. 117 Steuart street, in the place known as Alice's ; 
or a fire at No. 48 Steuart street, between Market and Mission streets. 
in what was known as Brown's store ; and that those fires, or any one 
or more of them so-caused, spread by flame, spark, or beat, and burn- 
ed uninterruptedly from building to building, or block to block, until 
they or any one or more of them reached and destroyed plaintiff's 
property located and situated on the northwest corner of Howard 
and Spear streets — then I charge you that it is your duty, and you 
must be governed by what the évidence shows, to return a verdict 
in favor of the défendant insurance company and against the plain- 
tiff coal company. If you find and believe from the évidence that the 
fires, or any one or more of the fires mentioned by the witnesses, or 
as to which testimony has been introduced, were caused directly or 
indirectly by the earthquake of April 18, 1906, and that such fire or 
fires thereafter spread to and burned uninterruptedly from building 
to building, or block to block, until it reached and destroyed the prop- 
erty of plaintiff, then, and in that case, I instruct you that your ver- 
dict should be in favor of the défendant. 

In reaching your conclusion as to whether or not the fire by which 
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plaintiff's loss was brought about was caused by the earthquake of 
April 18, 1906, you must consider the évidence impartially and with- 
out favor towards plaintiff or bias towards the défendant. The de- 
fendant insurance company having contracted with the plaintifï, and 
the plaintiff by accepting the poHcy having agreed, that the compa- 
ny was not to be liable for loss by fire caused directly or indirectly 
by earthquake, the right of the company to set up by way of défense 
that the loss was so caused cannot be questioned. The single thing 
for your détermination in this case, without regard to either of the 
parties, is the origin of the fîres by which plaintiff's property was 
destroyed. If the évidence has established that the fires by which 
plaintiff's property was destroyed, no matter at what point, or from 
where they started, were caused by the earthquake of April 18, 1906, 
you must, without hésitation, render your verdict in favor of the de- 
fendant insurance company. 

In arriving at a conclusion as to whether or not any fire testified to 
by any of the witnesses in this case was caused by the earthquake, 
your inquiry, as I hâve indicated, should be whether or not the earth- 
quake was the predominating and operating or producing cause, wheth- 
er or not such fire would hâve occurred had the earthquake not hap- 
pened, and in so doing it will be your duty where a fire is not proven 
by direct évidence to hâve been caused by the earthquake, to consider 
ail the surrounding facts and circumstances which are proven by the 
testimony in the case, such as the location and character of the building 
where it started, the effect of the earthquake upon such building, the 
nature of its occupancy, whether any gas, electric, coal oil or other 
lights were burning in it at the time of the shock; or whether at the 
time of the earthquake there was any stove or other confined fire, or 
other means which could cause fire in such building. Not only thèse 
facts should be considered, but also there should be kept in mind the 
large number of fires which started shortly after the earthquake com- 
pared with the usual number of fires at the time in the morning when 
those which are shown by the testimony to hâve started actually oc- 
curred, and whether or not there is any probable cause other than 
the earthquake for the starting of such fires. AU thèse facts and cir- 
cumstances should be considered, and in the light of ail of them you 
will décide whether any fire not proven by direct évidence to hâve been 
started by the earthquake was or was not caused thereby. In this 
regard you are not permitted to indulge in conjecture or mère hear- 
say as to the origin of any fire shown to hâve occurred on the date in 
question or as to the course or spread of such fire, but in determining as 
to the origin of a fire, or the manner in which it was started and as 
to its course or spread and the property destroyed thereby, if any, 
your finding must in each instance be based upon the évidence in the 
case alone and wholly unaffected by anything you may hâve heard 
elsewhere. 

The policy of insurance sued upon provides in effect that défendant 
will indemnify the plaintiff against direct loss or damage by fire en- 
suing upon explosion of any kind; and there is évidence in the case 
tending to show that immediately following the first or great earth- 
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quake shock of April 18j 1906, certain explosions or explosive sounds 
were heard, apparently emanating from the direction of the premises 
occuîMed by the drughouse of Mack & Company, referred to in the évi- 
dence, just about the time of or immediately preceding the discovery 
of the fire upoa those premises. On this subject I instruct you that 
if you find that the fire originating on those premises ensued upon an 
explosion or explosions of any kind, and you also find that the fire was 
the one that destroyed the plaintifï's insured property, then your ver- 
dict should be for the plaintifï, unless you find that the destruction of 
such property was directly or indirectly caused by earthquake. If, 
as I hâve already explained to you, the earthquake was the proxi- 
mate, efficient cause of the fire, the défendant will not be liable, even 
though the means by which the earthquake caused such fire was an ex- 
plosion. In other words, if such explosion was caused directly or in- 
directly by and was a mère instrument of the earthquake, and the loss 
by a necessary or natural séquence was solely due to the earthquake, 
then your verdict should be for the défendant as to any loss caused by 
such fire. 

The law imposes upon the party having the affirmative of any issue 
what is denominated the burden of proof. By that phrase is meant, 
in a civil case, such as this, no more thah that the party holding the 
affirmative must produce, in support of an issue which he is called up- 
on to prove, a prépondérance of the évidence. In this case, as before 
indicated, the défendant holds the affirmative in proving its défense 
that the fire or fires that destroyed the plaintiff's property were caused 
directly or indirectly by earthquake, and upon that issue, therefore, 
the évidence must preponderate in the defendant's favor or it cannot 
prevail. By prépondérance of évidence is meant that greater or su- 
perior weight of the évidence which satisfies your minds. Prépon- 
dérance does not necessarily mean the greater number of witnesses; 
for you are not bound to décide in conformity with the déclarations 
of any number of witnesses which do not produce conviction in your 
minds as against a less number or against a presumption or other évi- 
dence which does satisfy your minds. But in determining the 
question of prépondérance you may and should take into considér- 
ation, not only the number of witnesses testifying to any fact or giv- 
en State of facts for the one side or the other, but also the opportuni- 
ties of the différent witnesses for seeing, hearing, knowing, and re- 
membering the facts to which they hâve testified, the probability or im- 
probability of the truth of their statements, in the light of the other évi- 
dence ; the relation or connection, if any has been shown between any 
of the witnesses and the parties to the suit ; their interest or lack of int- 
erest, if any, in the resuit of the suit, and their conduct or demeanor 
while on the stand. The number of crédible and disinterested witnesses 
testifying to any material fact or state of facts in dispute, for the one 
side or the other, is therefore a proper matter for the jury to consider, 
together with ail the other circumstances in the. case, in determining 
on which side the évidence prédominâtes. The jury hâve no right to 
capriciously disregard the testimony of a larger number of witnesses, 
nor to refuse to give whatever effect in their judgment should be 
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attached naturally to the fact that the greater number hâve testified 
one way and the smaller number the other; but this fact should be 
given its due weight by the jury in deterraining where the greater 
strength of the évidence Hes. While, as I hâve indicated, the testi- 
mony of a lesser number of witnesses to a given fact or state of facts 
may be taken by the jury in préférence to that of a greater number, 
obviously this should not be done unless the jury can say, conscien- 
tiously and on their oaths, that, from ail the facts and circumstances 
in the case, the testimony of the lesser number is more reasonable, 
more trustworthy, truthful, disinterested, and crédible. 

Evidence alone will sustain a verdict. You are not permitted in 
any instance, in reaching your verdict, to indulge in mère conjec- 
ture, surmise, or spéculation as to the facts; but in so far as they 
hâve not been admitted, they must be established by satisfactory 
évidence, as I hâve indicated. And I should state to you, gentlemen, 
that in so far as facts hâve been admitted, of course, that is conclusive 
évidence of the existence of such facts and you need not inquire 
any further as to such. When a fact is admitted, that is taken as 
established for the purposes of the case. Under thèse principles, 
therefore, if you are unable to find, from a prépondérance of the 
évidence, that the plaintifï's loss was caused directly or indirectly 
by earthquake, or if in your judgment the évidence is equally bal- 
anced upon that question, or if, after a careful considération of ail 
the évidence, you are unable to conclude, either from the facts proved 
or from proper inference from such facts, that the loss was caused 
directly or indirectly by earthquake, then your verdict should be 
for the plaintifï, for the reason, as I hâve stated, that the défendant 
must establish, by a prépondérance of the évidence, the fact which 
is essential to a verdict in its favor. In this connection I should 
suggest to you that Vi^hile in certain cases the law receives the évidence 
of men expert in certain lines as to their opinions derived from their 
knowledge of particular matters, the ultimate weight which is to 
be given to the testimony of expert witnesses is a question to be de- 
termined by the jury, and there is no rule of law which requires you 
to surrender your own judgment to that of any person testifying 
as an expert witness, or to give a controUing effect to the opinion 
of scientific witnesses; in other words, the testimony of an expert, 
like that of any other witness, is to be received by you and given 
such weight as you think it is properly entitled to, but you are not 
bound or concluded by the testimony of any witness, expert or other. 

You are the sole judges of the credibility of the witnesses; what 
the évidence establishes is a matter entirely for your considération. 
It is your province to find the facts, but, as I bave stated, it is the 
province of the court to state the law. And if it shall hâve happened 
during the course of the trial, or during this charge, that the court 
has made any remark or used any language from which you bave 
received an impression as to its views upon the questions of fact, 
or as to the weight or credibility to be given to any witness, it is 
your duty to disregard such suggestion or impression unless found 
to accord with your own judgment, your own independent views, 
reached as a conclusion from your own examination of the évidence^ 
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And in this connection, gentlemen of the jury, perhaps I mîght 
pertinently suggest to you, in view of the characteristics of much 
of the évidence in the case, that in passing upon the évidence of the 
witnesses you are to présume priniarily that the witness is teUing 
the truth; the law clothes him with that presumption. You are 
entitled, however, in determining whether that presumption is to be 
sustained, to regard the manner of the witness, as I hâve indicated, 
and the character of his testimony. Notwithstanding, however, that 
a witness may make upon the witness stand a statement which does 
not accord readily with your beUef, that is not neçessarily to dis- 
crédit him unless you beheve from his manner or from the other circum- 
stances which hâve appeared in the case that the witness is willfully 
telhng a falsehood. If a witness is merely telHng what he believes 
to be true, and is simply mistaken as to the fact, you should not 
neçessarily discrédit him as to the balance of his évidence, excepting, 
of course, that it should make you more careful in weighing his 
évidence. There are certain things that hâve come by expérience 
to be known in the law as subjects upon which the minds of men 
will differ, and honestly difïer, so that a discrepancy between two 
or more witnesses upon such a subject is not regarded as neçessarily 
casting discrédit upon the testimony of the witness you do not fully 
crédit. That has been very pertinently and strongly illustrated in 
this case as to the matter of time with référence to which most 
every witness upon the stand has testifîed as to what he did and 
what time he did it; what he saw and what time he saw it on the 
morning of this mémorable occasion vvhen this great disaster occurred 
in San Francisco, and during which the property that is now in 
suit was destroyed. Men's minds operating under a state of high 
excitement are not as capable of that cool and mathematical thought 
and mçasurement of the ordinary circumstances of time or place 
as they are under normal conditions- Men do not see things as 
they would under normal conditions ; they may see things with the 
eye, but the mind is not directing the eye, and therefore the brain is 
not impressed with any . such vision as the eye perhaps may bave 
taken in; and therefore a witness will come upon the stand, and, 
under conditions which you think very remarkable, perhaps will 
say that he did not see such and such a thing, although a number 
of other witnesses similarly situated hâve testified that they did 
see them. Now, the fact is that that man may, as I bave said, hâve 
seen them with his eye, but his mind has not seen them, and therefore 
he is truthfully telling you that he did not see them, because a man 
sees nothing the impression of which is not left upon his brain. 
And therefore I say that in passing upon the credibility of the 
différent witnesses in this case you must use your good judgment 
and common sensé and the expérience that has come to ail of us 
in our dealings with our fellow men in making up your minds as 
to whether the witnesses bave been telling the truth ; not only telling 
the truth, but how far they are correct in their statements. To my mind 
not one single witness has come upon this stand with the purpose 
or exhibited the inclination of telling other than fully and fairly 
what he believed to be the truth as to the facts about which he was 
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questioned, but, of course, some of them hâve made statements whidi 
hâve struck you, as they did me, with increduhty. You are simply 
to eliminate such statements that do not fall in with your good judg- 
ment, but you must give the balance of the testimony such crédit 
and vifcight as you deem under ail the circumstances it is entitled to. 
It occurred to me as proper to make thèse suggestions in view of 
the fact that with référence to almost every witness in the case state- 
ments were made as to the time when things occurred that were de- 
cidedly at variance with the statements of his fellow witnesses. You 
should understand that thèse things are not necessarily to discrédit 
the entire testimony of a witness that you think is thus mistaken, 
for the reasons I hâve before indicated to you. 

Now, gentlemen, there is another subject that should be called to 
your attention. I hardly think it necessary, but still suggestions 
hâve occurred in the argument which make it pertinent that the 
court should perhaps impress upon you that you are tç> sit in this 
case and judge of the rights of thèse parties absolutely impartially 
and free from any bias or préjudice whatsoever coming to your 
minds from any outside source whatsoever. If you hâve received 
impressions from publications in the press or from popular sentiments 
that you hâve heard expressed upoh the streets as to the rights of 
either of the parties in this suit, those things are to be absolutelj 
eliminated from your considération. You are to take this case anJ 
détermine it from the évidence that has been presented to you from 
the witness stand, and from that alone. It willbe a reproàch to 
justice unless you are governed absolutely and solely by the évidence 
in this case. It is one of thé boasted privilèges of our modert} civ- 
ilization that we hâve established enlightened Systems of jurispru- 
dence, and one of the jewels^ of our System is regarded as that of 
the trial by jury because it is believed that in certain classes of 
cases at least men of the général walks of life, not educated; and 
versed in the subtleties and refinements of the law, are more capable oî 
reaching just conclusions upon matters of fact than the mind oî 
the trained jurist or lawyer> because they are not bound down and 
circumscribed by those rules which become imbedded in the mind 
of the educated lawyer, and which at times prevént him from giv- 
ing that flexibility to his judgment of which the mind of the layman 
is capable for the very. reason that the latter is entirely ignorant 
of those rules, and therefore is not in any wise influenced by them. 
Therefore it is that the expérience of âges has demonstrated the 
value of the jury as an arm of the court in determining certain classes 
of questions, and, of course, that feature of our System can only 
remain with crédit while juries continue to base their verdicts solely 
upon those things which they hâve a right under the law to consider. 

Now, gentlemen of the jury, very little remains to be said. If 
your verdict in this case, under the principles which I hâve given 
you, should be in favor of the plaintiflf, it will be substantially in 
this form : We, the jury, find in favor of the plaintifif, and assess 
the damages against the défendant in the sum of blank dollars, and 
that blank, if you find in favor of the plaintifï, will be fiUed in by 
159 F.— 63 
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Ihe amount sued for— $19,955.84— with interest calculated thereon 
from the 15th day of August, 1906, at the légal rate of 7 per cent, 
because under the admissions in this case, as I hâve heretofore in- 
dicated to you, there is no question as to the amount plaintiff is 
entitled to recover, if you find that the plaintiff is entitled to re- 
cover. If your verdict should be in favor of the défendant, then 
its form will be : We, the jury, find in favor of the défendant. 

You will bear in mind, gentlemen of the jury, that your verdict 
must be unanimous; you cannot, as under the state System, find 
a verdict by a less number than the entire 12. 



BOARD OF EDUCATION OF CITY AND COUNTÏ OF SAN FRANCISCO 
T. ALIylANCE ASSTJR. 00., Limited. 

(Circuit Court, N. D. California. February 3, 1908.) 
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1. Insubancbï—Fibe— Action on Policy— Answer— Sufiticienot. 

Under gênerai rules of pleading, in an action on a flre policy exempting 
Insurer from llability for loss caused dlrectly or indirectly by earthquake, 
an answer is sufficiently deflnite and certain where It allèges (1) that tlie 
flre and the loss thereby caused were caused dlrectly by earthquake, and 
that but for such earthquake the' flre and loss would not hâve occurred ; 
and (2) that the flre and loss thereby were caused indirectly by such 
earthquake, and that but for such earthquake the flre and loss would not 
hâve occurred. 

2. Constitutio"Sal LiAW— Equal Peotection of THE Laws— FiBE Insueance— 

Action on Policy— Pleading. 

Code Clv, Proc. Cal. § 437a, Act Cal. March 21, 1907, Sfc 1907, p. 836, 
c. 447, providlng that in an action on an Insurance contract wherein de- 
fendant claims exemption from llability because, though the proximate 
cause of the loss was a perllinsured,agalnst, the loss was remotely caused 
by or would not hâve occurred but for a péril excepted In the contract, 
défendant must specify in his answer the péril which was the proximate 
cause of the loss, in what manuer the péril excepted eontrlbuted to the 
loss or Itself caused the péril insured agalnst, and. If he claims that the 
péril excepted caused the péril Insured agalnst, upon what premises or 
at what place, the péril excepted caused the péril Insured against, dofiS 
not compel a dlselosure of defendarit's évidence in advance of the trial 
so as to deprive him of the equal protection of the laws, on the theory 
that other litlgants are not eompelled to disclose their évidence. 

3. OONSTITUTIONAL I.AW— EQUAL PBOTECTION OF THE LaW— FiBE InSUEANCE— 

Action on Policy. 

But the section is unconstitutlonalj as; deprlving défendant of the equal 
protection of the law, in that It discriminâtes against a partieular class 
of actions and against défendants therein, without apparent reason for 
the distinction. 

4. CotTETs— Fbdbbal Couets— Actions on Insubancb Contbacts— Pleading. 

The section Is not inapplicable to the fédéral courts in actions at law, 
as compelling a disclosure of évidence In advance of the trial, whlle Rev. 
St. § 861 [U. S. Comp. St. 1901, p. 661], provides that the mode of proof 
in the trial of actions at cominon law shall be by oral testlmony and <^x- 
àmlnatlon of wltnesses in open coiirt, except as thereinafter provided. 

5. Statutes— Spécial Laws— Pleading— ConstitutioNal Law. 

■ The section Is also Ihvalid as viola ting Oonst. Cal. art. 4, I 25, subd. 
8, prohiblting spécial laws regulating the practice of courts. 
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6. WoBDs AND Phrases— "Evidence"— Définition. 

"Evidence" Is the means by which a fact Is proved. 
[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, pp. 
2521-2524; vol. 8, p. 7655.] 

7. Stattjtes— "Geneeal Law"— What Conbtitutes. 

An act applymg uniformly to the whole or any single class of Indl- 
vlduals or objects, where the classification Is founded upon some natural 
intrinsic or constitutlonal distinction, is a "gênerai law."' 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Statutes, !§ 70-76. 

For other définitions, see Words and Phrases, vol. 4, pp. 3065-3071 ; vol. 
8, pp. 7660-7670.] 

8. Same— Classification. 

To make a law applying to a class of hidividuals or objects gênerai, the 
classification must not be arbitrary, but must be founded upon some 
natural Intrinsic or constitutlonal distinction, and some reason must ap- 
pear why the act is not made to apply generally to ail classes. 

[Ed. Note.— For cases in point, see Cent Dlg. vol. 44, Statutea, §§ 70-76.] 

9. Same. 

Although a law Is gênerai when It appUes equally to ail indlvlduals 
of a class founded upon a natural Intrinsic or constitutlonal distinction, 
It is not gênerai if it confers particular privilèges or imposes pecullar 
disabllities or burdensome conditions In the exercise of a common right 
upon a class arbitrarlly selected from the gênerai body of those who 
stand In precisely the same relation to the subject of the law. 

[Ed. Note. — For cases In point, see Cent. Dig. vol. 44, Statutes, $ 72,] 

William G. Burke, City Atty., for plaintiff. 
T. C. Van Ness, for défendant. 

VAN FLEET, District Judge. This is an action on a policy of 
fire insurance upon property in the city and county of San Francisco 
which, among other exemptions from liability stated therein, provides 
that : 

"This Company shall not be liable for loss caused dlreetly or Indlrectly by 
earthqualje." 

Relying on this exception, défendant in its answer sets up two sep- 
arate défenses: (1) "Défendant allèges the fact to be that the fire 
mentioned in the complaint, and the loss thereby and by reason there- 
of in the complaint specified and alleged, was caused directly by 
earthquake, and that but for such earthquake said fire and said loss 
would not hâve occurred." (2) "Défendant allèges the fact to be 
that the fire mentioned in the complaint, and the loss thereby and by 
reason thereof in the complaint specified and alleged, was caused in- 
directly by earthquake, and that but for such earthquake said fire and 
said loss would not hâve occurred." To thèse défenses plaintiff 
has demurred, and claims that the pleas are not sufficiently definite 
and certain, either under the gênerai rules of law or under section 
437a of the Code of Civil Procédure of this state, enacted March 31, 
1907. St. 1907, p. 836, c. 447. The défendant, on the other hand, 
claims that the pleas are gpod under the gênerai rules of pleading, 
and that said section 437a is invalid. Thèse propositions will be con- 
sidered separately. 

1. In pleading the breach of a contract it is well settled that it is 
sufficient to plead the breach in the language of the contract. So, 
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if a Hability is to attach upon a certain condition, that condition may 
be pleaded in the language of the contract. Thus, if defendant's Ha- 
bility dépends upon the destruction of the property by fire, a gênerai 
allégation in the complaint that at a certain time the property was 
destroyed by fire is sufficient. It is not necessary to allège how the 
fire originated or how it spread to the property insured. So, if a 
policy insures property against damage by earthquake a gênerai al- 
légation that at a particular time the property was damaged by 
earthquake would be sufficient. It would not be necessary to allège 
the manner in which the earthquake operated to damage the prop- 
erty, whether it opened up the earth and swallowed the building, or 
merely shook it down or caused another building to fall upon it, or 
short-circuited electric wires or overturned a stove and set it afire, 
nor where any of its manifestations occurred or originated. If this 
is the correct rule of pleading as regards the plaintiiï, it would seem 
to be equally so as regards the défendant. If the policy provided 
that the company should not be liable if the property should be de- 
stroyed by fire, a gênerai allégation in the answer that it was destroy- 
ed by fire would seem to be sufficient, without alleging the place where 
the fire originated or the manner in which it destroyed the property. 
So, if the policy, as in the case at bar, provided that the company 
should not be liable if the property should be destroyed by earthquake, 
a gênerai allégation that it was so destroyed would seem to be suffi- 
cient. That such pleas are sufficient is amply supported by authority. 
Thus, where the policy insured against the fraud or dishonesty of an 
employé, a gênerai allégation of loss by reason of "various acts of 
fraud and dishonesty on the part of" the employé was held sufficient. 
Bank of Timmonsville v. Fidelity, etc., Ço, (C. C.) 130 Fed. 315. So, 
where the policy insured against "physical bodily injuries effected 
* . * * by external, violent, and accidentai means," a gênerai al- 
légation that "the insured was killed, his death resulting solely from 
physical bodily injuries proceeding from and inflicted by external, 
violent, and accidentai means," was held sufficient. Raiiway Officiais', 
etc., Ass'n v. Armstrong, 33,Ind. App. 406, 53 N. E. 1037. See, also, 
to same efïect, McElfresh v. Odd Fellows' Ace. Co. of Boston. 21 
Ind. App. 557, 53 N. E. 819; Raiiway Officiais', etc., Ass'n v. Bed- 
dow, 112 Ky. 184, 65 S. W. 362. The same rule has been applied to 
a plea. Thus, in Seebass v. Insurance Company (C. C.) 83 Fed. 792, 
the défendant pleaded that the deceàsed had failed to pay a certain 
mortuary call. To this plea plaintifï demurred upon the ground thàf 
"it does not legally appear that the plaintiffs' intestate was obligated 
by the contract of insurance to pay the rnortuary call specified in the 
plea, and that by reason of such nonpayment the contract became null 
and void." In overruling this demurrer the court said : 

"An assignment of a breach, In the words of the contract, when no question 
of law is Involved, is good, 1 Chit. PI. 332. It is only necessary that the 
plea contain sufficient matter which, if substantiated by proof, wlll sustaia 
défense. Dewees v. Insurance Co., 34 N. J. Law, 244. Whether the mortuary 
eall In this case was properly made, or whether the assured had the required 
notice, or failed to pay in due time, are questions of fact, to be determined 
by the jury (rom the évidence. No doubt, the burden Is on the défendant to 
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prove the facts showing valid assessments made in , strict conformity with 
the contract and the by-laws, but that is a matter of proof, not pleading. The 
plea in this case gives notice to the plaintiflfs of the matter which the défend- 
ant sets up in défense of its action, and a joinder therein will, upon the trial 
of the cause, put the défendant to its proof that it bas been absolved of its 
obligation by the failure of the assured to perform some duty Imposed upon 
him by the contract." 

The cases relied upon by plaintiff contain nothing contrary to this 
rule. 

In the case of Studwell v. Insurance Co., 17 Hun, 602, the défend- 
ant pleaded that the insured had been guilty of fraud in answering 
"No" to a question relating to a great number of diseases. The court 
held that the plea should hâve stated in respect to which of the many 
diseases the answer was false. In that case the contract in fact con- 
tained as many separate warranties as there were diseases enumerated, 
and, of course, défendant was compelled to specify which particular 
warranty it relied upon. 

In Insurance Company v. Bailey (Ky.) 78 S. W. 119, the défendant 
relied upon a false représentation as to the business of the insured; 
alleging that the additional business not disclosed materially increased 
the risk without alleging the facts from which such increase could 
be inferred. This was held insufïicient on the ground that fraud can- 
not be pleaded generally, but every fact constituting the fraud must 
be alleged. That rule has no application hère. 

The cases of Reed v. Insurance Co. (N. J. Sup.) 65 Atl. 1053, and 
Insurance Co. v. Overturf, 35 Ind. App. 361, 74 N. E. 47, held that 
a plea that the loss was caused by "civil authority," without showing 
that the person making the order for the destruction actually had 
civil authority to do so, is insufScient. The reason of this is that where 
a term used in a contract involves a mixed question of law and fact, 
the pleader will not be permitted to draw his conclusions as to the 
law as Avell as the fact. As to what is a "fire" or an "earthquake," 
or "dishonesty," or "bodily injury by violent and accidentai means," 
is a pure question of fact, but loss by "civil authority" involves, first, 
the légal question of authority and, second, the fact of destruction 
by that authority. The first cannot be decided by the pleader, the 
second may. After the authority is established by proper allégation, 
the destruction may be alleged generally. Thèse are the only cases 
relied upon by plaintiff as showing that the answers are insufïicient 
under gênerai rules of pleading, and none of th.em, in my opinion, 
supports the contention. On the contrary I am satisfied that under 
gênerai rules of pleading the answers are sufficient. 

2. The law relied upon as changing this gênerai rule of pleading 
is found in the act of the Législature of California approved March 
21, 1907 (St. 1907, p. 836, c. 447), which reads as follows: 

"Sec. 437a. In an action to recover upon a contract of Insurance whereln 
the défendant daims exemption from liablllty upon the ground that, although 
the proxlmate cause of the loss was a péril Insured agalnst, the loss was re- 
motely caused by or would not hâve occurred but for a péril excepted In the 
contract of Insurance, the défendant shall In his answer set forth and specify 
the péril which was the proxlmate cause of the loss, in what maimer the péril 
excepted contributed to the loss or Itself caused the péril Insured agalnst, 
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and If he claim that the péril excepted caused the péril Insured against, he 
shall In his answer set forth and specify upon what premlses or at what place 
the péril excepted caused the péril Insured against." 

It may be observed that this act was passed shortly after the late 
disastrous conflagration in San Francisco, and at a time when, ac- 
cording to common report, many insurance conipanies were denying 
liabihty on the groimd that the fire was caused by earthquake ; and 
it is stated in plaintiff's brief that it was inspired by those circumstan- 
ces. The vaHdity of this statute is attacked on several grounds. It 
is first claimed that it deprives the défendant of the equal protection 
of the law, because it compels it to disclose its évidence in advance 
of the trial, while other litigants are not compelled to do so. For 
the same reason it is claimed that it cannot apply to the fédéral 
courts in actions at law, because of section 861 of the Revised Statutes 
of the United States [U. S. Comp. St. 1901, p. 661], which provides: 

"The mode of proof in the trial of actions at common law shall be by oral 
testimony and examination of wltnesses in open court, except as hereinafter 
provlded." 

If the eflfect of this act is to compel the production of évidence in 
advance of the trial, there would be great weight in thèse objections ; 
but I think the objections are based upon a misapprehension of the 
eflfect of the act. It is clear that the act has given no efïect to the 
facts required to be alleged dififerent from other allégations of plead- 
ings. Evidence is the means by which a fact is proved (section 1823, 
Code Civ. Proc. Cal.), and this act does not require thèse to be di- 
vulged. To require a pleader to stàte how or where a certain thing 
happened does not require the pleader to divulge the means by which 
he intends to prove the happening of the event. Undoubtedly a plea 
under this statute would be sufïicient if it stated that at a certain place 
an earthquake shock short-circuited an electric wire and set fire to 
a building, and the fire spread to and destroyed the property insured. 
Such a plea clearly would not disclose the évidence by which the 
facts relied upon as a défense vi^ere to be proved. 

It is next claimed that the act deprives défendant of the equal pro- 
tection of the law, and is also a spécial law "regulating the practice 
of courts of justice," within the meaning of section 35, subd, 3. art. 
4, of the Constitution of California. This présents the most difficult 
question in the case. Before considering it in détail, it will be well 
to ascerLiin precisely in what respect the act attempts to change the 
rule". of pleading. 

The act in efïect does four things: First, it changes a gênerai 
rule of pleading; second, it changes it only in so far as it applies to 
one class of actions, viz., to actions respecting insurance policies; 
third, it does not change the rule as to ail actions respecting insur- 
ance policies, but only as to actions at law to "recover upon a con- 
tract of insurance" ; fourth, it does not apply to ail pleadings in such 
actions, but only to pleadings on behalf of the défendant. 

While it is often difficult to détermine whether in a given case a 
législative enactment is violative of the constitutional provisions which 
are herein invoked, certain^ gênerai rules may be taken as well settled. 
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Thèse gênerai rules hâve been aptly stated thus: (1) An act applying 
uniformly to the whole of any single class of individuals or objects, 
where the classification is iounded upon some natural intrinsic or con- 
stitutional distinction, is a gênerai law. (2) In order to make the law 
gênerai, the classification must not be arbitrary, but must be founded 
upon some natural intrinsic or constitutional distinction, and some 
reason must appear why the act is not made to apply generally to ail 
classes. (3) Âlthough a law is gênerai when it applies equally to 
ail individuals of a class founded upon a natural intrinsic or consti- 
tutional distinction, it is not gênerai if it confers particular privilèges 
or imposes peculiar disabilities or burdensome conditions in the exer- 
cise of a common right upon a class arbitrarily selected from the gên- 
erai body of those who stand in precisely the same relation to the sub- 
ject of the law. See Treadwell's Constitution of California (3d Ed.) 
pp. 113-114, and cases cited. 

In applying thèse gênerai rules to pleading and practice in judicial 
proceedings, the right of the Législature to provide différent rules for 
différent classes of proceedings is upheld ; but it is also held that the 
mère fact that the class is founded on some intrinsic différence does not 
necessarily justify a spécial rule. There must be some relation between 
the différence in class and the. différence in the ryle of practice involved. 
A brief considération of the cases in this state on this subject will illus- 
trate the meaning of this rule. 

In Cullen v. Glendora Water Company, 113 Cal. 503, 45 Pac. 822, 
1047, it was held that an act requiring a motion for a new trial in a 
proceeding to confirm the organization and bonds of an irrigation dis- 
trict to be made upon the minutes of the court was a spécial law, and 
jnvalid on the ground that there was no "reason or necessity for the 
différence arising from any peculiar characteristic of the class of 
proceedings to which it is applied." This case was approved in Deyoe 
V. Superior Court, 140 Cal. 476, 74 Pac. 28, 98 Am. St. Rep. 73. In 
that case the court upheld the law requiring the entry of an interloc- 
utory decree in actions for divorce and the entry of the final decree 
one year thereafter. This was put upon the groimd of the interest of 
the public in the marriage relation and in preventing a remarriage 
while the judgment was subject to review on appeal. It was not 
placed on the mère ground that the act applied to ail actions of di- 
vorce. On the contrary, the court said : 

"If the action were the ordinàry action between two parties who alone were 
Interested In the resuit, It mlght be dlffieult to glve any good reason for a spé- 
cial rule as to the giving of final judgment, or Indeed for any of the provisions 
gpecially applicable to divorce cases." 

So, in the case of Title & Document Restoration Co. v. Kerrigan, 
150 Cal. 289, 88 Pac. 356, 8 L,. R. A. (N. S.) 682, upholding spécial 
législation as to pleading and practice in suits to establish title to real 
estate where the records hâve been destroyed by fire, the court care- 
fully pointed out that each of the différent provisions was based up- 
on différences in the nature of the proceeding which were sufficient 
to justify the Législature in establishing spécial rules. 

Another case which clearly enforces this rule is Builders' Supply 
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Depot V. O'Connor, 150 Cal. 265, 88 Pac. 982, holding invalid the 
statute âllowing tlie plaintiff an attorney's fee in suits to foreclose 
mechanics' liens. This décision was based on two grounds : First, 
that there was nothing in the nature of the case justifying the allow- 
ance of attorney's fées which are not allowed in other cases ; and, 
second, that if there were any basis for the distinction the défendant, 
if sùccessful, was as much entitled to an attorney's fee as the plaintiff. 
Prom thèse cases it results that this act cannot be upheld simply be- 
cause it applies to ail cases of a class. It must be shown that there is 
something in the nature of the action that justifies the distinction, and 
it must further be shown that there is something peculiar in the po- 
sition of the défendant that requires the rule to apply to him and not 
to the plaintiff. 

There are many actions, other than actions on Insurance policies, 
in which the question might arise as to the cause of the destruction of 
property. 'It' might arise in an action between landlord and tenant, 
or between contractor and builder. Why should they not be required 
to State the manner in which, and the place where, the named péril 
caused the loss? Is there anything in the nature of an insurance Com- 
pany which gives it peculiar knowledge on this sûbject, and requires 
or enables it to plead în this manner? . Ordinarily, the insurer has 
no Personal knoWledge of the origin of the fire, while the insured gen- 
erally has such knowledge. So the contractor or tenant would pre- 
sumably hâve such knowledge. Why thén should the insurer be re- 
quired to plead in this manner, but the insured, the tenant, and the 
contractor allowed to plëad generally ? No reason has been or well 
cOuld be suggestèd for 'this distinction. The plaintiff, who under or- 
dinary circumstances pfësumâbly knows how and where the lire orig- 
inated, pléads merely thô ultimate fact that the property was de- 
stroyed by fire, but the inSurance company, which presumably knows 
nothing of the matter, tnust plead the exact manner in which the fire 
in question ôperated and the place where it originated. Take a con- 
crète case : Suppose a. policy exempted the company from liability for 
loss caused by the explosion ôfgasolme on the premises. The company 
might know that gasoline wks on the premises, but would know nothing 
of the manner in which or the place where it was caused to be e:j-;)loded. 
It might expect to prove thèse things out of the mouth of the plaintiff. 
Why should it be compelled to plead the rhatter more in détail than 
the plaintiff would be rpquired to plead the same thing? No reason 
for the distinction can be imagined, and a law imposing such an ad- 
ditional burden upon the défendant is obviously, to my mind, spécial, 
and deprives the défendant of the equal protection of the law. It 
follows that the demurrer should be overruled, and it is so ordered. 
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NATIONAL WATER CO. v. O'CONNELL et al. 

(Circuit Court, E. D. Pennsylvania. January 15, 1908.) 

No. 38. 

Trade-Makks and Teade-Names— Unfaie Compétition— Imitation of La- 
bels. 

Complainant, as proprietor o£ a spring from which It and its predeces- 
sors in business had for many years sold water throughout tlie United 
States and foreign countries under the name of "Wtiite Roclc Llthia 
Water" in bottles having distlnctlve body and necii labels, held entitled 
to an Injunetlon to restrain défendants from putting up and selling city 
water in compétition under the name of "High Bock Llthia Water" in 
bottles similar to those of complainant, having body and neek labels of 
the same colorlng and style of lettering, and so nearly resembling com- 
plainant's in gênerai appearance as to be Ukely to deceive purchasers 
using ordinary care, and as to Indlcate beyond reasonable doubt to a 
person comparing them that the simulation vvas Intentional. 

[Ed. Note. — For cases in point, see Cent. Dlg. vol. 46, Trade-Marks and 
Trade-Names, § 81. 

Unfalr compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lflre V. Harper & Bros., 30 C. C. A. 376.] 

In Equity. On final hearing. 

C. B. Fraley and Philipp, Sawyer, Rice & Kennedy, for complainant. 
F. Carroll Fow and John H. Fow, for défendants. 

J. B. McPHERSON, District Judge. This is a bill to restrain un- 
fair compétition in the sale of drinking water. The complainant is 
now the owner of the White Rock spring near Waukesha in the state 
of Wisconsin, having acquired a title in June, 1906, that goes back for 
25 years. At the same time it acquired also the business and good wiU 
of preparing the water of the spring for consumption, and selling it in 
bottles and other réceptacles; and the trade-names, trade-marks, and 
labels used by its predecessors in title in connection with the business. 
Among other trade-marks and trade-names thus acquired were the 
name "White Rock" and two distinctive labels, one for the body of a 
bottle, and the other for its neck. Thèse labels hâve been continuously 
used since 1893. Spécimens are herewith presented, the first being the 
neck label, and the second being the body label. 

The bill avers, in the tenth paragraph — and there is no dispute con- 
cerning the truth ôf thèse averments ; 

"10. That great care, skill, and judgment were at ail times exereised by 
your orator's predecessor, as your orator is informed and believes and there- 
fore allèges, and hâve been exereised by your orator since it succeeded to the 
business as aforesaid, in the protection of the spring aforesald and the waters 
thereof from contamination, in the préparation of the water therefrom for 
consumption, and in the bottling or other packaging of the water, with the 
end in view that the water should reach the consumer in the best possible 
condition, and in bottles and other réceptacles f ree from dirt and other ob- 
jectionable matter; that large sums of money and a great amount of time 
and labor were expended by your orator's predecessor, as your orator is in- 
formed and believes and therefore allèges, and hâve been expended by your 
orator. In carrying on the business of marketing and selling such water un- 
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der the sald trade-mark 'Whlte Eock,' the 'body' label and 'neck' label re- 
ferred to In paragrapbs numbered 7 and 8, and in the distlnctlve package re- 
ferred to in paragraph numbered 8 of tbis bill of coinplalnt, tbroughout the 
United States and in loreign countries, and in, advçrtising the same under 
said trade-mark and 'body' label throughout the Ùuited States and in foreign 
countries; and that by reason of the excellent quality of said water marketed 
and sold by your orator's predecessor and your orator, the care, skill, and 
judgment exercised by them as aforesaid, and the expenditure by them of the 
time, labor, and money as aforesaid, in carrj'ing on said business and in ad- 
vertising said water throughout the United States and in foreign countries, a 
high réputation was established many years ago by your orator's predecessors 
for said water, which bas since been maintained by your orator, and said 
water is now and bas been for many years past widely and favorably known 
to, and very popular with, the public generally throughout the United States 
and In foreign countries, who are and hâve been familiar with the trade-mark 
and 'body' label under which, and the distinctive package in which, said water 
bas been marketed and sold; and that the high réputation established by your 
orator's predecessors aforesaid, and since maintained by your orator, for such 
water and the favorable aequaintance therewith of the publie throughout the 
United States and in foreign countries was a source of great pride, benefit and 
advantage to your orator's predecessors, and is a source of great pride, beneflt 
and advantage to your orator ; that the business in such water carried on by 
your orator's predecessors was, as your orator Is Informed and believes and 
therefore allèges, a large and continuously growing one, and that since your 
orator succeeded to the said business as aforesaid the growth of the same bas 
continued." 

In violation of the complainant's rights, the défendants, who are bot- 
tiers of drinking water in Philadelphia, are charged with selling, and 
with threatening to continue to sell, drinking water put up in "labeled 
bottles simulating and counterfeiting in gênerai appearance and dress 
your orator's distinctive package referred to in paragraph 8 of this bill 
of complaint, and bearing 'body' and 'neck' labels which, in size, color 
and style of type and ornamental matter are imitations and counterfeits 
of your orator's 'body' and 'neck' labels referred to in paragrapbs num- 
bered 7 and 8 of this bill of complaint, said défendants' 'body' and 'neck' 
labels being as follows" : [See opposite page.] 

The gravamen of the charge against the défendants is contained in 
the thirteenth paragraph, which is as follows : 

"13. That, as your orator is Informed and believes and therefore allèges, 
said défendants (who, as your orator is informed and believes, sell only to 
retall dealers, cafés, drinking places, and restaurants, and not to consumera 
direct) well knew of the trade and business of your orator and its predecess- 
ors in the marketing and salé of water under the trade-mark 'White Rock," 
and the 'body' and 'neck' labels referred to in paragrapbs numbered 7 and 8 
of this bill of complaint, and in the peculiar and distinctive package referred 
to In paragraph numbered 8 of this bill of complaint, and of the acquiescence 
of the publie in the rights of your orator and its predecessors as aforesaid, 
and that your orator and its predecessors had built up a large and growing 
business in the marketing and sale of such water in the city of Philadelphia, 
and other parts of the state of Pennsylvanla, as well as throughout the 
United States generally and foreign countries, and that the sole object of the 
défendants in adoptlng for the water sold by them, as aforesaid, the labeled 
bottle referred to In paragraph numbered 12 of this bill of complaint, and 
bearing the 'body' and 'neck' labels referred to in said paragraph, was and 
is to take advantage of this established trade of youi- orator and to deceive 
the public and consumers of 'White Koek' water into the belief that they are 
purchasing the said 'White Rock' water of your orator when they are pur- 
cbasing 'High Rock' water of the défendants, which, your orator is Informed 
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and believes and therefore allèges, is Inferior to sald 'White Rock' water, and 
Is In fact taken by the défendants from tlie city water supply of the city of 
Philadelphia ; and that, in vlew of the similarity between the labeled bottlcs 
or packages, 'body' labels and 'neek' labels of your orator and the défend- 
ants, It Is an easy matter for avaricious, unscrupulous and uaprincipled deal- 
ers and keepers of cafés, drinking places and restaurants to palm or pass off 
on their customers in single drlnks and in bottles the 'High Rock' water of the 
défendants as and for the 'Whlte Rock' water of your orator, and that deal- 
ers and keepers of such cafés, drinking places, and restaurants hâve, with the 
knowledge and at the suggestion of the défendants, passed or palmed off on 
sald customers such 'High Rock' water of the défendants as and for the afore- 
said 'White Rock' water of your orator; and that customers of such dealers 
and keepers haye been deceived into taking, and hâve taken, said 'High Rock' 
water of the défendants as and for the 'White Rock' water of your orator." 

An answer having been filed and testimony having been taken on 
behalf of the complainant — ^no évidence was offered by the respondents 
— the case came on for final hearing, and the facts charged in the bill 
were satisfactorily shown to be true. The défendants do not dispute 
the complainant's title, or the validity and value of its trade-marks, but 
content themselves with a déniai of inf ringement ; declaring the im- 
portant question to be — as the brief of their counsel states it — "whether 
such trade-mark has been unlawfuUy used or appropriated, making it 
possible to deceive a person using ordirtary care and judgment and in- 
telligence." ; 

It is no doubt true, that the complainant does not hâve, and I do not 
understand it to claim, an exclusive right to the foUowing éléments in 
its package, taken singly, namely, the dark color or the shape of its 
bottle, or the shape of its labels, or the colors used in the vi^ords, letters, 
and figures thereon ; but, while it may not be able to claim successfully 
a property in any one of thèse éléments to the exclusion of ail other 
persons, it has established, in my opinion, an exclusive right to the 
gênerai efifect produced by ail of them, taken together, and especially 
to the gênerai eflfect of the two labels in their proper place upon the 
complainant's bottle. Upon the labels alone, thus placed, I rest the 
décision of the court; and I venture to affirm that, with few excep- 
tions, the observer of ordinary care and intelligence would readily mis- 
take one for the other; and that, if his attention should be called upoa 
doser inspection to the différences between the two sets of labels, he 
would be satisfied beyond reasonable doubt, that the défendants' set 
was deliberately devised, and was well calculated, to deceive purchasers 
and users into the belief that they were receiving the White Rock water 
of the complainant, instead of the High Rock water of the défendants. 
No doubt, some différences exist. Few imitations are se stupidly de- 
signed as to be free from différences, but the resemblances are so many 
and so pronounced as to leave no doubt in my mind that the défend- 
ants intended to profit by the réputation of the water sold by the com- 
plainant, and to insinuate their own product where it might not be able 
to make its unaided way. To sell plain Schuylkill water — not even 
filtered, so far as appears— as "lithia water," adding the other state- 
ments and suggestions concerning its virtues that appear on the défend- 
ants' labels, goes, I think, somewhat beyond the latitude allowed to a 
merchant who is commending hiâ wares, and sensibly approaches the 
province over which the district attorney of the county présides. One 
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who is willing to commit himself to thèse statements is not likely to be 
very scrupulous concerning the degree of resemblance between the la- 
bels upon his product and the labels upon the product of a more suc- 
cessful competitor, and, as I hâve already said, I hâve no doubt that 
the défendants went deliberately as far in this direction as they thought 
it prudent to go. How far they were willing to go, may be seen from 
an examination of the labels themselves, and from the following ac- 
curate description of the two packages, which I quote from the brief 
of complainant's counsel : 



"Complainant's Package. 

"An amber colored bottle bearlug 
(1) a large four-lobed label on its body 
portion; and (2) a small label on Its 
neck just above the body of the bottle. 

'■'The body label aud neck label 
hâve bright yellow grounds — both of 
the same shade. 

"On the body label, between the 
lower and upper lobes thèreof, is pie- 
tured, in black, a pool of water. 
Above the latter and In the upper lobe 
appears, in white, a woman kneelîng 
on a rock and looldng Into the pool, 
with other rocks in black as a baek- 
ground, the gênerai effect of this part 
of the label being that of black and 
white in strong contrast. ^ 

"Across thàt part of the label where 
the pool appears are printéd. In large 
red letters, with black and white 
shading, the words 'WHITE ROCK,' 
and below them, in large black let- 
ters, with white shading, the Word 
'WATER,' preceded by the word 'Lith- 
ia' in small black letters. 

"The body label also bears the 
words, In red letters, 'PURE, SPARK- 
LING, HEATHFUL,' in the lower part 
of the label, and in the lower part It 
also bears the words 'White Rock 
Minerai Sprlng Co., Waukesha, WIs., 
U. S. A.,' in black letters. 

"Ail the type, pictorlal and orna- 
mental mattér on the body label is 
■inclosed by a yellow border, separat- 
ed from the body of the label by a 
black Une following the outline or 
shape of the label. 

"The neck label bears, in large red 
letters, with biack shading and ex- 
tending the lerigth of the label, tbe 
words 'WHITE ROCK.'" 



"Défendants' Package. 

"An a,mber colored bottle bearing 
(1) a large four-lobed label on its body 
portion ; and (2) a small label on its 
neck just above the body of the bot- 
tle. 

"The body label and neck label hâve 
bright yellow grounds— both of the 
same shade. 

"On the body label, between the 
lower and upper lobes thereof, is pic- 
tured, in black, a pool of water. 
Above the latter and in the upper lobe 
appears, in white, a waterfall pass- 
Ing over rocks and emptying into the 
pool, wàth other rocks in black as a 
background, the gênerai efCect of thia 
part of tlie label being that of black 
and white in strong coutrast. 

"Across that part of the label where 
the pool appears are printed in largo 
red letters, with black and white shad- 
ing, the words 'HIGI-I ROCK,' and 
below them, in large black letters, 
with white shading, the word 'WA- 
TER," preceded tiy the word 'LITHIA' 
In large black letters. 

"The body label also bears the 
words, in red letters, 'PURE, SPARK- 
LING & HBALTHFUL,' In the upper 
part of the label, aud in the lower 
part It also bears the words 'Louis 
O'Connell & Co.,' in black letters and 
'Philadelphia, Pa.,' in red letters. 

"Ail the type, pictorlal aud orna- 
mehtal matter on the body label is 
Inclosed by a yellow border, separat- 
ed from the body of the label by a 
biack IJiie following the outline or 
shfipe of the label. 

"The neck label liears in large red 
letters, with black shading and extend- 
ing tihe length of the label, the words 
•BIGH ROCK.'" 



It is scarcely necessary, I think, to cite and discuss other décisions. 
If an inspection of the two sets of labels in question does not satisfy 
the ordinary observer that confusioln 'and riiistakes are certain to occur 
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f requently if the cohtinued use of both sets in the market is permitted, 
a comparison with other cases will hardly be convincing. 

Something appears in the défendants' brief concerning the alleged 
lâches of the complainant, bàsed upon a delay of several months in 
bringing the présent suit. I do net understand the position to be seri- 
ously urged, but if it is relied upon as one of the défenses, I am obliged 
to overrule it. As it seems to me, reasonable diligence bas been shown 
by the complainant in the effort to vindicate its rights. 

A decree, with costs to the complainant, may be drawn in accordance 
with this opinion. 



THE GEORGE W. ELDER. 

(District Court, D. Oregon. February 24, 1908.) 

No. 4,879. 

1. STATUTES— SUBJECT AND TiTLE OF ACT— ACT CREATING POET ÔF PoETLA-ND. 

. The statute of Oregon crçating the port of Portland as a municipal cor- 
poration, as amended by Lawg 1901, p. 417, authorizing such municlpality 
to coustruct and malntaln a dry dock, is not in violation of the state Con- 
stitution because the subject of dry doclçs is not expressed in the title of 
either act, such subject belng genmane to the gênerai purposes of the 
act expressed in its title, nor is the amèndment unconstitutional because it 
authorizes the levy of taxes for the construction of such dock, which 
is a publie purposei 

2. Maritime Liens— Enfobcement—Admikaltt—Jdeibdiction. 

TJnder B. & C. Oomp. Or. 1901, § 5706, glving a lien on vessels for ali 
debts due by virtue of a contract for construction, repairs, etc., a lien in 
the nature of a maritime lien exista against a domestlc ressel of the stat<- 
navigating the waters of the United States for furnisbing dockage to sucli 
vessel in a dry dock at the request of the owner, which lien Is enforceable 
In the admlralty courts of the United States. ; 

[Ed. Note. — Eor cases in point, see Cent. Dlg. vol. 34, Maritime Liens. 
§98. 

Jurisdictlon of admlralty to enforce maritime liens under state laws, 
see note to The Electron, 21 C. O. A. 21.] 

In Admiralty. On exceptions to libel. 

This is a IJbel In rem to recOver against the steamship George W. Elder 
—the averments showing, in efCect, that the libelant Is a municlpality, with 
power to sue and be sued, and with power, among other thlngs, to operate 
a dry dock within the limlts of the port of Portland ; that the George W. 
Elder is a vessel plyingthe waters of the United States; that between May 
29 and September 18, 1906,, at the instance and request of her owner, and 
upon the faith and crédit of the vessel, the libelant lifted the' vessel upon 
its dry dock, and funjished "dry dockage" therefpr for the period of time 
intervening said dates, and performed extra labor, and sufEered. damages, 
the reasonable value of which services and tlie amount of damage belng set 
out; that by the statute of the state of Oregon a lien Is created upon the 
vessel enforceable in admiralty, and that demand for payment has been made 
and payment refused. 

Williams, ' Wood &. Lin thicum, for libelant. 

Miltpn .W;' Smith, fc)r claimants. t: . , 

WOIVERTON,' District Judge (aftèr stating the facts as abovè). 
The libël ïS challênged by exceptions thereto upon grounds followirig: 
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First, that the act constituting the port of Portland as a municipality 
is unconstitutional, and, especially as it respects the authority attempted 
to be conferred by which it is designed that the municipahty shall con- 
struct and operate a dry dock; and, second, that this court is without 
compétent jurisdiction, for the reason that the cause is.not of a char- 
,acter cognizable in admiralty. The constitutionality of the act incor- 
porating the port of Portland as originally enacted has been set at rest 
by the judgment of the Suprême Court of the state of Oregon in the 
case of Cook v. Port of Portland, 20 Or. 580, 27 Pac. 263, 13 L. R. A. 
533. Such judgment has been adopted by this court in The John Mc- 
Craken (D. C.) 145 Fed. 705, and it is not essential that the subject be 
again reviewed hère. 

But it is insisted that the améndatory act ôf the législative assembly 
of the state of Oregon, which authorizes for the first time the érection 
and maintenance of a dry dock (see Gen. Laws 1901, p. 417), is uncon- 
stitutional, in so far as it relates td sUch authority, because the subject 
thereof, namely, dry docks, is not expressed in tlae title. It may be at 
once conceded that any amendment to an act which introduces a sub- 
ject not inçliided in thé title of the original act or thé title of the 
amendatory act, nor gerrnaneto the subject embraced in either of such 
titles, opérâtes in contravention of article 4, § 20, Const. Or., and is 
therefore nugatory and void.' The question hère, however, is whether 
a subject has been introdiiced by the amendatory act not connected with 
or germane to the subject expressed in the title of the original act. The 
title of the act is; 

"An act to establlsh anû Ineorporate the port of Portland, and to pro- 
vide for the Improvement of the Willamette and Oolumbla rlvers, In saîd 
port, and between said port and the sea." 

The title of the amendatoiy act is : 

"An act to revise and amend an act entîtled an act," etc. 

So that there is nothing addedto the original title; no other subject 
introduced. The plain purpose oi the act is to ineorporate a municipali- 
ty like a city is incorporated, and yet in the case of the incorporation 
of a city, with ail of its complexity of powers conferred,: the title is a 
very simple thing. I note, by turning to page 796 of the Spécial Laws 
of 1891, the next act following the port of Portland act, "An act to 
ineorporate the City of Portland.i" This is ail there appears of the title, 
notwithstanding the municipality is empowered, through its conimon 
council, to assess and levy taxes; to grant licenses, to prevent and re- 
move nuisances, to appoint a harbor rtiaster, to regulate the building of 
wharves, to provide for the establishment of market houses, and to do 
the multitude of things incident to the régulation and welfâre of a city 
and its government. Ail thèse, and other kindred matters of control 
and régulation, are always considered to be embraced by the one central 
subject — ^the incorporation of a city. Now, it seenjs perfectly natural 
that a municipality created for the purpose, of improving and keeping 
open great waterways in aid of comnierce shoùld bè giVeh the authori- 
ty to construct and maintain a dry dock. It is as easily germane to the 
subject embraced by the title, as the construction or maintenance of 



THE GEOKQE W. ELDEÉ. 1007 

wharves and docks is connected with the simple title for the incorpora- 
tion of a city, or of the many and diverse other subjects of spécifie pow- 
er conferred by the various provisions of the charter. Section 2 of the 
original act (Sp. Laws 1891, p. 792) purports to set forth in brief order 
the "object, purpose, and occupation" of the corporation, which was to 
improve and maintain a ship's channel of a depth of 25 feet from the 
cities of Portland, East Portland, and Albina to the sea ; while section 
2 of the amendatory act states the "object, purpose, and occupation" to 
be to promote the maritime shipping and commercial interests of the 
port of Portland. Section 3 réitérâtes the object and purpose as stated 
in section 3 of the original act. 

It is urged that the additional object and purpose as set forth In 
section 2 of the amendatory act is the adding of another subject for 
législation under the old title, and therefore démonstration that the 
amendatory act is unconstitutional. There is, it seems to me, a pal- 
pable vice in the premise. Section 3 of the amendatory act combines 
no new or distinct subject, but does suggest new matter, which îs, by 
reasonable intendment properly connected with the principal subject, 
that of the incorporation of the port of Portland. It is as nearly allied 
to that subject as the provision for the improvemént of the Willamette 
and Columbia rivers between the port and the sea. The central idea 
attending the entire act, with ail of its amendments, is to establish and 
incorporate a port under the désignation of the port of Portland. This 
is the real and paramount subject for législation. The improvemént of 
the channel of the two rivers and the promotion of maritime shipping 
and commercial interests of the port are incidental, and matters nat- 
urally and truly connected with the establishment and maintenance of 
the port, as naturally and truly so as the opening of streets, the estab- 
lishment and maintenance of wharves, the providing of water and 
lights, the establishment of a fire and police System, and the main- 
tenance of public parks by an incorporated city, incorporated under 

the simple title of "An act to incorporate the city of ." It is a 

most natural thing for a port organized as such to deepen, if need be, 
and improve, its harbor, to remove obstructions, and deepen the chan- 
nels entering such harbor, to maintain and operate dredges for the 
purpose, and to promote shipping and ail commercial interests connect- 
ed with the coming and departurc of vessels laden with the products 
and fabrics of the home market and elsewhere. Ail thèse things are 
connected with and manifestly germane to the central subject. So 
with thè objection interposed that the libelant is without power to con- 
struct and operate a dry dock. The power is plainly conferred by the 
very letter of the anlendatory act ; and it would seem clear that the 
construcïion and maintenance of a public dry dock is as nearly allied, 
and as directly germane, to the central subject of incorporating à port 
as the construction' and opération of dredges for improvemént of the 
channels of the rivers leading into the harbor, and of the harbor itself ; 
and, being so, the objection that the amendatory act, construed with 
the original, embraces more than one subject is clearly untenable. The 
principle involved is supported by David v. Portland Water Coimnit- 
tee, 14 Or. 98, 13 Pac. 174. 
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It is further insisted that the amendatory act is also void because it 
authorizes the levy of taxes for the érection of such dry dock, asserting 
that, when so levied, it is not for a public purpose. It is of manifest 
persuasion, that a city may construct and maintain wharves for the use 
of the pubjic, and it may charge toUs therefor. It could lawfully main- 
tain a ferry across the stream adjacent to or passing through the city 
limits, and charge tolls, which being so the port of Portiand could as 
consis^eiitly maintain and operate a dry dock, which is in equally as 
large a sensé fpr public use and purpose, to subserve the interests of 
shipping. The following authorities % strong analogy attest the public 
character of the enterprise of constructing and operating a dry dock: 
Loan Association v. Topeka, 30 Wall. 655, 22 L. Ed. 455; Township 
of Burlington v. Beasley, 94 U. S. 310, 34 L. Ed. ICI; Blair v. Cum- 
ing County, 111 Ù. S. 363, 4 Sup. Ct. 449, 28 L. Ed. 457. 

One other point is made in this relation, which is that the board of 
control of the port of Portiand îs made appointiye and self-perpetuat- 
ing, rather than élective, and that, therefore, the entire act, with ail 
the amendments, is unconstitutional andnugatory. The Oregon Su- 
prême Court seçms to hâve settled the question otherwise (David v. 
Water Gommi^tee, ^supra ; State v. George, 22 Or. 148, 39 Pac. 356, 1& 
L. R. A. 737, 29 Am. St.- Rep, 586; Eddy v. Kincaid, 28 Or. 63.7, 41 
Pac. 156, 655) , and I feel bound by the adjudication» ; 
.',We corne now.to the question of the jurisdiction of a court of ad- 
miralty to take and maintain cognizance of the cause. Is the cause 
maritime ? This dépends upon whether the contract set out in the libel, 
impHed though it is, is maritime. We are informed by the libel that at 
the instance and request of the owner, and upon the faith and crédit of 
the vessel, libelant lUfted the steamship George W. Elder upon its dry 
dock, and furnished dockage therefor for a time specified. It is previ- 
ously alleged that the Elder is a vessel plying the waters of the United 
States. The contract, therefore, was one for the dockage of a vessel 
plying the waters of the United States. It does not specifically ap- 
pear in the libel whether the port of Portiand is the home port of the 
steamship Elder, or whether her home port is within the state or dis- 
trict of Oregon, but it seems to be conceded, and I am warranted, there- 
fore, in treating the cause as if such were the case in fact. It is said 
in The J. E. Rumbell, 148 U. S. 1, 11, 13 Sup. Ct. 498, 37 L. Ed. 345, 
that: 

"In the admlralty and maritime law of tlie United States, as declared 
and estal)Iislied by the décisions of this court, the following propositions are 
nojonger doubtful: 

"(1) For necessary repairs or sup^Uçs furnished to a vespel in a forelgn, 
port a lien Is given by the gênerai maritime law, following the civil law, 
aiid may be enforced in admiralty. » * • 

"(2) For repairs or supplies In the home port of the ressel no lien eXlsts, 
or can be enforced in admiralty, under the generfil , law, j Jpdependently of 
local statute. * * * 

"(3) Whenever the statute of a state glves a liepi, to be enforced by process 
in rem against the vessel, for repairs or supplies in hei^, home port, this 
lîeii, being slmllair to the lien arising-in a foreign port ïîhdér the gênerai 
law, is in the nature of a maritime lieii, and; therefore; may/ be enforced in 
admiralty in the courts of the United States. * * * '■',.:;[, .-. 

"(4) This lien, in the nature of a maritime lien, and to be enforced by 
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process In the nature of admiralty process, Is within the exclusive jurisdic- 
tion of the courts of the United States sitting in admiralty." 

The same eminent jurist who announced thèse principles as settling 
the law in the United States — Mr. Justice Gray — in a still later case 
(The GHde, 167 U. S. 606, 624, 17 Sup. Ct. 930, 42 L. Ed. 296) sums 
up the entire jurisdiction, maritime and admiralty, under the fédéral 
Constitution, in the foUowing language : 

"A lien upon a ship for repairs or supplies, whether created by the gên- 
erai maritime law of the United States or by a local statute, is a jus in re 
a right of property in the vessel, and a maritime lien to secure the per- 
formance of a maritime contract, and therefore may be enforced by admiralty 
process in rem in the District Courts of the United States." 

This seems to comprise th_- whole law upon the subject as it can hâve 
relation to the présent controv?rsy. The statute of Oregon (section 
5706, B. & C. Comp. 1901) provides that: 

"Every boat or vessel used in navigating the waters of this state or con- 
structed In this state shall be liable and subject to a lien. ♦ * * (2) For 
ail debts due to persons by virtue of a contract, expressed or Implied, wlth 
the ovyners of a boat or vessel * ♦ * to construct, repalr, or launch such 
boat or vessel, on account of labor done or material furnished by mechanics, 
tradesmen, or others in the building, repairing, fltting, and furnishing, or 
equipplng such boat or vessel, or on account of stores and suirplies fur- 
nished for t^e use thereof, or on account of launch ways constructed for 
the launching of such boat or vessel. (3) For ail sums due for wharfage, 
auchorage, or towage of such boat or vessel wlthln this state." 

A maritime contract may extend to repairs made or supplies furnish- 
ed a vessel while actually employed in shipping, or, in other words, 
ençaged in commerce. 

\s to the question of jurisdiction, regard is had to two factors only, 
v/hich are determinative, namely, the purpose for which the craft was 
constructed, and the business in which it is engaged. When it is al- 
leged that the vessel is plying the waters of the United States, which 
must be taken as the fact for the purpose of the exceptions, the busi- 
ness in which it is engaged appears to be maritime in character, and 
therefore the contract was with référence to a ship actually engaged in 
commerce. So it is.that, during the repair of a vessel, it is often nec- 
essary that she be at a wharf, dock, or pier to be most conveniently and 
safely accessible. "The pecuniary charge in the nature of rent to which 
vessels are liable for the use of a dock or wharf is called wharfage or 
dockage, and is the subject of admiralty jurisdiction." Benedict's Ad- 
miralty (3d Ed.) § 283. The term "dry dockage" is employed by the 
libel, by which I présume is meant given dockage in a dry dock. The 
statute alluded to seems broad enough to comprise this kind of serv- 
ice; and, the contract being for maritime services with référence to 
a ship engaged in commerce, there can remain no further question that 
she is subject to the lien intended to be imposed by the statute, and also 
that this court of admiralty has jurisdiction in rem to enforce the lien. 

Some question was made that, the ship being in a dry dock, the serv- 
ice was on land; but the contrary is true, as is held by Mr. Justice 
Brown in The .Robert W. Parsons, 191 U. S. 17, 33, 24 Sup. Ct. 8, 
48 L. Ed. 73. This case is valuable in its bearings upon other phases 
of the case at bar. As it pertains to the authority of the port of Port- 
159 F.— 64 
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land to charge compensation for the service of dockage, I am of the 
opinion that it is conferred by the gênerai power granted under section 
4636, B. & C. Comp. 1901. The court is not at this time concerned 
with the causes conducing to the necessity for docking the vessel. AU 
it can know is what appears from the libel. 
The exceptions will be overruled. 



In re MARTORANA. 

Plstrlct Court, E. D. Pennsylvanla. March 26, 1908.) 

No. 585. 

1. Amens— Natuealization — Pétition — Vouching Witnesses — Husband 

and wlfe— oompetency. 

Under the express terms of Act Cong. Mareh 2, 1907, c. 25S4, $ 3, 34 
Stat. 1228, e. 2534 [D. S. Comp. St. Supp. 1907, p. 381], respecting the ex- 
patriation of citizeus, an American woman became an allen by marrylng 
an allen, though she contlnued to réside In the United States, and hence 
was incompétent to act as a wltness In support of hls pétition for natu- 
rallzation, slnce Act June 29, 1906, c. 3592. § 4, 34 Stat. 596 [U. S. Comp. 
St. Supp. 1907, p. 420], relatlng to naturallzatlon, expressly requlres Buch 
Touchers to be cltizens. 

[E3d. Note. — For other définitions, see Words and Phrases, vol. 1, pp. 
299-301; vol. 8, p. 7571.] 

2. Same— Stjbstitxjte Witnesses— Right to Cai-i,. 

Act Jnne 29, 1906, c. 3592, § 4, 34 Stat. 596 [U. S. Comp. St. Supp. 1907, 
p. 420], relating to naturallzatlon, prpvldes that aliens may be naturallzed 
only In accordance wIth such act ; and subdivision 2, par. 3, of such section 
requlres a pétition for naturallzatlon to be verifled by at least two clti- 
zens, who must State that they hâve Icnown appllcant to be a résident of 
the United States for at least flve years, etc. Section 6 (34 Stat. 598 [U. S. 
Comp. St. Supp. 1907, p. 423]) forbids final hearlng untll the pétition with 
the names of the vouchers has been filed and notice thereof bas been post- 
ed at least 90 days. Section 5 provides that If applicant's witnesses, who 
hâve been posted as those whom he expected to summon, fall to appear at 
the final hearlng, other witnesses may be summoned. Held, that substltute 
, witnesses may only be ealled and the final hearlng proceeded wlth when ail 
the preliminary provisions of the act bave been strictly observed; and 
hence, where one of an applicant's vouchers was Incompétent, because an 
allen, appllcant could not call a quallfied substltute at the hearlng. 

3. Same— Amendment of Pétition. 

But, it appearlng that there was an honest mlstake as to the com- 
petency of the dlsquallfied witness, the pétition may be amended by al- 
lowlng appllcant to hâve the pétition verifled by one who Is quallfied and 
hâve it reposted as requlred by section 6 (Act June 29, 1908, c. 3592, 34 
Stat. 598 [U. S. Comp. St. Supp. 1907, p. 423]), after whlch the pétition 
can be flnally heard. 

On Pétition for Naturalization. 
William S. Gregg, Sp. Asst. U. S. Atty. 

HOLLAND, District Judge. At the time of filing hîs pétition for 
naturalization, viz., September 20, 1907, Martorana produced as one of 
the witnesses in his behalf Lorella S. Martorana, his wife. It develop- 
ed at the hearing on January 13, 1908, that Mrs. Martorana was bom 
in the United States and resided hère ail her life, and that she was mar- 
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ried to petitioner on May 7, 1907. The government contends she 
thereby became an alien, and was incompétent to be a voucher for her 
husband on September SOth, when the pétition was filed ; that no sub- 
stitution, under the circumstances, can be allowed at the hearing ; that 
the pétition cannot be amended, but that it should be dismissed. 

A review of the décisions of the courts, the opinions of the Attor- 
neys General, the State Department, and of the International Claim 
Commissions, to which the United States has been a party, shows that 
the authorities were not entirely uniform ; but the decided weight was 
to the effect that a marriage of an American woman to an alien con- 
ferred upon her the nationality of her husband. Annie Comitis v. W. 
S. Parkerson et al., 22 L. R. A. 148, where ail the authorities are col- 
lected in a note ; s. c. 56 Fed. 556. See, also, cases of Jenns v. Landes 
(C. C.) 85 Fed. 801, and Ruckgaber v. Moore (C. C.) 104 Fed. 947. 
To résolve any doubt that might exist because of the variant décisions 
of the courts and departments as to the effect of such a marriage, the 
citizenship committee of 1906 recommended, and Congress passed, Act 
March 2, 1907, c. 2534, 34 Stat. 1228 [U. S. Comp. St. Supp. 1907, 
p. 381], entitled "An act in référence to the expatriation of citizens 
and their protection abroad," section 3 of which act provides : 

"That any American woman who marries a forelgner shall take the na- 
tionality of her husband. At the terminatlon of the marital relation she may 
résume her American citizenship, if abroad, by reglsterlng as an American 
citizen within one year wlth a consul of the United States, or by retuming 
to réside in the United States, or, if residing In the United States at the termi- 
natlon of the marital relation, by continulng to réside thereln." 

This law serves to settle definitely the citizenship of married women 
in this country, and to settle it in accord with the adjustment of the 
same question by statute in most civilized countries. Whatever her 
status would hâve been, under the same circumstances, before the pas- 
sage of this act, it is clear Mrs. Martorana was when she became a 
voucher, and is now, an alien, as the act provides an "American woman 
who marries a f oreigner shall take the nationality of her husband" ; and 
as it appears from the terms of the act that this change shall be effect- 
ed by such marriage, without regard to domicile, it is obvions Mrs. Mar- 
torana, by her marriage to Santi Martorana on May 7, 1907, became 
an alien, and took the nationality of her husband, who was a subject 
of the King of Italy, and was incompétent to act as a witness in sup- 
port of her husband's pétition for naturalization, as the act of June 29, 
1906, requires the vouchers to the pétition to be "citizens of the United 
States." The facts as to her alienage appeared at the hearing. There 
was evidently no intention to deceive, nor was there any carelessness 
on the part of the applicant in securing witnesses supposed by him to be 
compétent. There was an honest mistake as to her citizenship after the 
marriage. The petitioner offered a compétent substitute at the hear- 
ing; but this was objected to by the United States attorney, and a mo- 
tion made to dismiss thç pétition. The questions, then, to be deter- 
mined, are ( 1) whether, under the circumstances, the petitioner should 
hâve been allowed to call a qualified substitute at the hearing; and, 
(2) if not, what disposition should be made of the pétition ? 

Act June 29, 1906, c. 3592, 34 Stat. 596 [U. S. Comp. St. Supp, 
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1907, p. 419], entitled "An act to establish a Bureau of Iitimigration 
and Naturalization to provide a uniform rule of naturalizatioh of aliens 
throughout the United States," has provided a somewhat elaborate 
code of procédure for the naturalization of aliens, and it is declared 
(section 4) that aliens may be admitted to become citizens as therein re- 
quired, and "not otherwise." The parts of the act material to the dé- 
termination of the questions above stated are as follows: Paragraph 3 
of the second subdivision of section 4 provides : 

"The pétition shall also be verifled by the affidavits of at leasf two crédible 
witnesses, who are citizens of the United States, and who shall state In 
their affldavlts that they hâve personally known the applicant to be a rési- 
dent of the United States for a period of at least flve years continuously, 
and of the state, terrltory, or district in which the application Is made for 
a period of at least one year Immedlately precedlng the date of the flllng 
•of his pétition, and that they each hâve personal knowledge that the peti- 
tioner is a person of good moral character, and that he Is in every way quali- 
fled, in their opinion, to be admitted a citizen of the United States." 

The fourth subdivision of section 4 provides : 

"It shall be made to appear to the satisfaction of the court admitting any 
alien to citizenshlp that immedlately precedlng the date of hls application 
he has reslded continuously withln the United States flve years at least, 
and withln the state or terrltory where sueb court is at the time held one 
year at least, and that during that time he has behaved as a rnan of good 
moral character, attached to the princlples of the Constitution of the United 
States, and well disposed to the good order and happiness of the same. In 
addition to the oath of the applicant, the testimony of at least two wit- 
nesses, citizens of the United States, as to the f aets of résidence, moral 
character, and attachment to the princlples of the Constitution shall be 
required, and the name, place of résidence, and occupation of each wit- 
ness shall be set forth in the record." 

Section 5 provides: 

"That the clerk of the court shall, Immedlately after flllng the pétition, 
give notice by posting in a public and conspicuous place in his ofiiee, or 
in the building in which hls office is sltuated, under an appropriate heading, 
the name, nativity, and résidence of the alien, the date and place of his 
arrivai In the United States, and the date, as nearly as may be, for the flnal 
hearing of his pétition, aud the names of the witnesses whom the applicant 
expects to summon In his behalf ; and the clerk shall. If the applicant re- 
quests it. Issue a subpœna for the witnesses so named by the said applicant 
to appear upon the day set for the flnal hearing, but In case such witnesses 
cannot be produced upon the flnal hearing other witnesses may be summoned." 

Section 6, in part, provides : 

"That pétitions for naturalization may be made and flled during tenu 
time or vacation of the court and shall be docketed the same day as flled, 
but flnal action thereon shall be had only on stated days, to be flxed by rule 
of the court, and in no case shall final action be had upon à pétition until 
at least nlnety days hâve elapsed after flllng and posting the notice of such 
pétition." 

Thèse portions of the act indjCate what proofs are necessary, in ad- 
dition to the statement made by the applicant, and they also indicâte 
who are compétent to furnish thefeë proofs, and the timè ànd manner of 
its introduction. There was noithing in the summary and iiidifferent 
method of naturalizing aliens under the old lav/ to prevent fraud. ' The 
court depended entirely upon the truthfulness of tlae applicant and his 
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witnesses, and expérience has amply demonstrated that while, as a 
•rule, their statements and représentations could be relied upon, yet 
thousands of fraudulent certificates were obtained, because there were 
no means provided to verify the statements made and no danger of dé- 
tection. If, for any reason, an alien became anxious for citizenship, 
he could easily secure a certificate by making application, whether qual- 
ified or not, so long as his conscience and that of his witnesses were 
sufficiently elastic to make the necessary représentations. It was no 
one's business to inquire as to the right of the applicant to be naturaliz- 
ed, and in fact there was no possible opportunity afïorded under the 
law for such an investigation. No one was apprised of the intention 
of the alien to apply for citizenship until he appeared in court with his 
witnesses, neither of whom, as a rule, was known to the court or any 
of the officers. Their statement as to the right of the applicant to be 
naturalized was accepted as true, with absolutely no inquiry, either be- 
fore or after the final hearing. Under thèse circumstances, there could 
be but one resuit: Frauds increased as citizenship became more dé- 
sirable. 

That this might be prevented the act of 1906 was passed, the domi- 
nant feature of which is publicity. The applicant can no longer come 
into court without notice and swear to statements, whether true or not, 
and secure his papers without danger of détection. The code of pro- 
cédure pointed out by the act must be strictly foUowed to entitle him 
to a hearing. The statements required in his déclaration of intentions 
and in his pétition for naturalization, and the form of the same, are 
specifically provided for in the act, as well as the qualification of the 
vouchers, and the statements required to be made by them, and the 
form of their affîdavit. It is necessary that the pétition be verified by 
the affidavit of at least two witnesses (1) who are citizens of the United 
States; (2) who shall state that they hâve personally known the ap- 
plicant to be a résident of the United States for a period of at least 
îîve years continuously ; (3) and of the state, territory, or district in 
which the application is made for a period of at least one year im- 
mediately preceding the date of the filing of his pétition ; (4) and each 
must hâve personal knowledge that the person is of good moral char- 
acter. The sixth section forbids final hearing until after the pétition, 
with the names of the vouchers, has been filed for at least 90 days. 
This affords the authorized officiais time for investigation and enables 
inquiry to be made of compétent witnesses who are citizens and know 
of their personal knowledge the facts to be established by the appli- 
cant; and, as a further précaution, it is required that the witnesses 
whom the applicant expects to summon in his behalf at the final hearing 
of his pétition, together with other information, shall be posted at a 
conspicuous place in the clerk's office. This further affords an op- 
portunity of investigation, insuring the naturalization of those only.who 
are qualified under the law. When ail thèse preliminary requirements 
are strictly complied with, and the applicant appears upon the day set 
for final hearing, and his witnesses, who hâve been posted as those 
Avhorn he expected to summon, fail to appear, he is permitted to call 
inothers for the purpose of testifying before the court, as provided by 
.jjbdivision 4 of section 4. But substitutes can only be called and the fi- 
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nal hearing proceeded witb when ail the provisions of the act hâve been 
striçtly observed as to the qualification of the vouchers and notice to be 
given. In thèse particulars the act is mandatory, and no final hearing 
can be had (except as provided in section 10) until the applicant has 
been vouched for by witnesses who are citizens and possessed of certain 
knowledge concerning the applicant which will enable the officiai 
charged with the work of investigation to obtain reliable information 
as to the applicant's right to be naturalized. If it should appear that 
both or either of the vouchers are not striçtly qualified as required by 
the act, the opportunity for prior inquiry, contemplated by the act, has 
not been afïorded. It is no answer to say that inquiry is not made in 
every case, or that, in the case of Mrs. Martorana, her disqualification 
is technical. The knowledge that reliable sources of information exist 
and inquiry may be made bas the desired effect to prevent frauds, and 
as to the citizenship of the voucher there is no middle ground, the act 
expressly requjring "two crédible witnesses who are citizens," etc. ; and 
there is no exception in favor of one who, as in this case, is undoubted- 
ly qualified to give reliable information as to the qualification of the ap- 
plicant, yet is technically disqualified by the fact of her marriage. 

Section 6 requires the pétition, supportéd by compétent vouchers, to 
be on file 90 days, and the fifth section requires that the clerk give 
notice of the filing the same by posting, stating, among other informa- 
tion, the "names of the witnesses whom the applicant expects to sum" 
mon" at the final hearing, and this section provides that "in case such 
witnesses cannot be produced upon the final hearing, other witnesses 
may be summoned," but thèse substitutions can only be summoned aft- 
er ail the preliminary requirements hâve been observed, and the final 
hearing can lawfully be had. Where, as in this case, an honest mistake 
has been made, there is no reason why the pétition should not be 
amended by allowing the applicant to bave bis pétition sworn to by 
one who is qualified, and hâve it reposted, as required by section 6, 
after which he can be finally heard. 

The motion to dismiss the pétition is overruled, and the applicant 
allowed to amend, and hâve same reposted, as required by law. 



In re WELSH et al. 
(Circuit Court, B. D. Pennsylvanla. March 26, 1908.) 

1. AlIENS— NaTIIBALIZATION— VOTTCHEES— COMPETENCY. 

Naturalization Act June 29, 1906, c. 3592, § 4, subd. 2, par. 3, 34 Stat 
597 [U. S. Comp. St. Supp. 1907, p. 421], provides that the pétition shall be 
verlfled by the affidavits of at least two crédible witnesses, who are 
xltlzens of the United States, and who shall state in their affldavits that 
they hâve personally known the applicant to be a résident of the United 
States for at least five years continuously, and of the state, territory, or 
district In which the apijlicatloti Is made for a perlod of at least a year 
Immedlately preceding the date of the flUng of the pétition. Held, that 
a voucher who had not known the petltioner for flve years continuously 
Immedlately preceding the flllng of the pétition was disqualified, though 
he had known the petltioner for such perlod at the tUne of the hearing. 
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2. î5aME--'WiTNESSES— DlSQUAMFIOATION. 

Such witness was also disquallfied as a wltness at the final hearlng, 
even though the pétition was supported by qualified vouchers undet 
Act June 29, 1906, c. 3592, § 4, suM. 4, 34 Stat 598 [U. S. Comp. St 
Supp. 1907, p. 422], provlding that It shall be made to appear to the satis- 
faction of the court admittlng the allen to cltlzenshlp that immediately 
precedlng the date of the application he had reslded contlnuously withln 
the United States; the date of the application being flxed by subdivision 
2, par. 8, 34 Stat. 597 [D. S. Comp. St. Supp. 1907, p. 421], as the date 
of filing the same. 

On Pétitions for Naturalization. 
Wm. S. Gregg, Sp. U. S. Atty. 

.HOLLAND, District Judge. Edward Welsh— Pétition No. 775. 
This pétition was filed on September 35, 1907, and at the hearing on 
January 14, 1908, Edward Goldman, who made affidavit to the pé- 
tition at the time it was filed, failed to show he had known the peti- 
tioner to be a résident of the United States for five years continuously 
immediately preceding the date of filing, as the law specifically re- 
quires. 

Armin Rosenberg — Pétition No. 155. This pétition was filed on 
October 35, 1906, and was called for hearing on February 34, 1908. 
It appeared from the examination of the United States attorney that 
both of the witnesses who signed the pétition had only known the 
applicant personally for a period of four years and some months pri- 
or to the date of filing, although at the date of the hearing they had 
known the applicant for the requisite five years. It is contended by 
the government that they are incompétent, that the pétition is fatally 
defective, and that it must be dismissed, and the applicant required 
to file a new pétition, properly verified. 

Cari H. Kaufman — Pétition No. 857. This pétition was filed on 
October 25, 1907, and was called for hearing on February 24, 1908, 
when it developed under cross-examination that Walter Fehr, one 
of the vouchers, had only known the applicant for four years and 
some months. The hearing was accordingly continued, and later in 
the day the applicant returned with a new witness, Harry Fehr, who, 
upon examination, proved to be a qualified witness. The govern- 
ment moved for a dismissal of the pétition on the ground that Wal- 
ter Fehr, the original witness, was incompétent; that there could be 
no substitution. , 

Much of what is said in the Case of Santî Martorana (filed this 
day in the District Court), 159 Fed. 1010, applies to thèse applica- 
tions, especially as to the necessity of strictly complying with the ex- 
press provisions of the sections quoted as to the qualification of vouch- 
ers to the pétition and the right to amend. Iri the case, however, of 
Armin Rosenberg the vouchers, while not acquainted with the appli- 
cant five years before filing the pétition, had known him the requir- 
ed five years before the final hearing, and claimed to be compétent 
witnesses; but paragraph 3 of subdivision 2 of section 4 (Act June 
29, 1906-, c. 3593, 34 Stat. 597 [U. S. Comp. St. Supp. 1907, p. 431]) 
requires that the vouchers (except as provided in section 10) must be 
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able to State that "they hâve personally known the applicant to be a 
résident of the United States for a period of five years continuously 
* * * immediately preceding the date of the filing of his pétition." 
He was, theref ore, disqualified as a voucher, and the final hearing 
could not be had. He was also disquahfied as a witness at the final 
hearing, even if the pétition had been supported by qualified vouchers, 
because the fourth subdivision requires that "it shall be made to ap- 
pear to the satisfaction of the court admitting the alien to citizen- 
ship that immediately preceding the date of the application he has re- 
sided continuously within the United States five j'cars," etc., and the 
date of the application under paragraph 3 of subdivision 3 of section 
4 is impliedly fixed at the time of filing the same; but, as was held 
in the Martorana Case, ail thèse pétitions can be amended, and in 
each case the applicant will be given leave to amend, and hâve the 
same reposted, as rèquired by law, before final hearing. 



THE SOMERS N. SMITH. 

(District Court S. D. New York. December 11, 1907.) 

Towagî:— Beeach of Towape Gonteact— Executory Cokteact. 

Libelant engaged res[)ondent tug to tovv three barges, whlcli were then 
anchored together, to a port. The tug proçeeded to the place where the 
barges were, reachiiig there In the mornlng and, although they were ready 
to be towed, she went into a harbor and remained until the next day. 
In the meantime one of the barges slipped lier chain and drifted on shore 
and was injured. On the next day the tug took the remaining two barges 
and towed them to the port agreed upon. Eeld that, when the tug went 
to the place Where the barges were for no other purpose than to take 
them in tow„ she entered upon performance of the contract, and havlng 
subsequently performed It in part It was not executory, and that a suit 
to rem c-ould be malntained against her to recover damages for Its breaeh 
In negllgently failing to take the barges in tow when sUe should hâve 
done so. 

In Admiralty. 

James J. Macklin and La Roy S. Gove, for libellant. 
Robinspn, Biddie & Benedict, for claimant. 

ADAMS, District Judge. This action was brought by The P. 
Dougherty Company, against the tug Somers N. Smith to recover 
the alleged loss, said to hâve, been $7,500, which arose from the fail- 
ure of the Smith to carry out the contract of towage described in a 
libel of which the following is the material part: 

"Second: That during the times hereinafter mentloned the libellant was 
and Is now a corporation duly , organized and existing under the laws of the 
State of Maryland, and at the time of the happening of the occurrences here- 
inafter set forth was the owner of the Barge Dendron. 

Third: On Information aiid belief libellant allèges that on or about the 23d 
day of March, 1906, the Steamtug Margaret owned by the libellant herein 
left the harbor of New York at about 12.15 P. M. having in tow the said barge 
Dendron which was loaded with cargo, and the barges Norfolk- and Annie E. 
Embrey, whleh lattçr barges were light, the said tug and tow being bound for 
Norfolk, Virginia, the said; barge Dendron was next to the said Steamtug ov 
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a hawset astern, the Norfolk following and the Annie E. Bmbrey being the 
hlnd barge. That on said trip aforesaid and on the day following at about 
7.45 P. M. the sald tug and tow, during the prevalence of a north east strong 
gale and heavy snow storm, endeavored to get into Tom's Cove, Virginia, and 
while said tug was attempting to make sald cove, the captain of the said tug 
stopped the engines thereof and biew whistles for the barges to anchor, which 
they did. but that the hawser run from said steamtug to the barge Dendron 
fouled the said tug's propeller wheel, which made the said tug helpless, caus- 
Ing her to drlft on to the beach, the said barges remaining at anchor and 
afldat. 

That on the 25th day of March, the wind having moderated, the libellant 
made a contract with the représentatives of the Steamtug Somers N. Smith 
in considération of the payment of five hundred dollars to tow the said 
three barges from where they were at anchor to Norfolk, and to receive the 
simi of st'ven hundred dollars if said tug Smith succeeded in safeiy rescuing 
the said steamtug Margaret with said barges the said tug Smith to be dis- 
Iiiitclied immediately to the scène whore said barfres were afloat and tbe said 
steamtug Margaret on the beach, and to take said barges in tow, and If prac- 
ticable to rescue the said steamtug Margaret. 

That said Steamtug Smith arrived in the vicinity of sald barges on tho 
morning of March 26th, the day being clear on the morning she arrived, sea 
calm and said barges still afloat, and having manœuvred aboiit withont coni- 
municating with those in charge of said barges, at about noon, proceeded In- 
fo Assateague harbor and remained therein without making any effort to 
take any of said barges in tow, which she could easily bave done. That thosc^ 
in charge of said barges did not know the mission of the said Steamtug Smith 
on said day ; that said barges remained afloat until 8 o'clock P. M. of the 
said 26th day pf March, when the chain on said Barge Dendron was slipped, 
and she also broiight up on the beach. That on the next day. to-wit, the 27rii 
day of March, the sald tug Smith came ont of Assateague harbor and then 
took the two remaining barges in tow and proceeded Into sald Assateague 
harbor with them where said barges safeiy anchored. 

Libellant allèges that as a resuit of said Barge Dendron taking the beach 
as aforesaid, serlous damage followed her as a conséquence." 

The claimant of the tug excepts on the ground that the libel shows 
no cause of action. It is not contended that no cause of admiralty 
action is alleged but that no cause of action in rem is stated, the con- 
tract set forth being entirely executory. 

It is conceded by the libellant that if the action were whoUy exe- 
cutory there would be no lien in rem and the exception would be good 
but it is urged that the tug, according to the pleading, had actually 
entered upon the contract by proceeding to the vicinity of Tom's Cove, 
Virginia, and by subsequently taking two of the three barges, and 
that as the contract was indivisible it was partly executed and not 
within the executory rule. 

It is well settled that in order to dèfeat the jurisdiction of the court 
it must appear that the contract is whoUy executory and that the ves- 
sel against which a lien is claimed "never entered upon the perform- 
ance of the contract or any part of it." Judge Brown in The Monte 
A. (D. C.) 12 Fed. 331, 332. The exceptant hère has been very indus- 
trious in citing authorities but none of them seems to be in point. 
The nearest is The Prancesco (D. C.) 116 Fed. 83, decided May 20, 
1902, by Judge McPherson in the Eastern District of Pennsylvania, 
where an action was brought for the breach of a towage contract and 
the jurisdiction of the court questioned upon an allégation that the 
contract was executory. The facts appear to hâve been that a tug, 
then in Philadelphia, was engaged to tow a ship from New York to 
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Philadelphia and in proceeding to New York took another vessel in 
tow which was abandoned on the voyage to assist a capsized schodner. 
The resuit was that the vessel in New York was delayed several days 
for which she sought to recover demurrage. It was contended that 
the fact of the tug having started for New York made a contract a 
partially executed one. It was held, however, that the fact of the tug 
starting for New York under the circumstances did not sustain the 
jurisdiction, Judge McPherson said : 

"I am ùnable, however, to agrée to the eorreetness of this position. It 
was necessary that the tug should proeeed to New York in order that it might 
take hold of the Francesco, and the fact that the parties may hâve expressly 
agreed that the tug should proeeed to that port and tow the bark thence to 
to Philadelphia imposed no more obligation upon the tug than if nothlng had 
been said about proceeding to New York. The voyage thlther would bave 
been necessary, whether anythlng was said about It or not. What both par- 
ties had in mind was simply that the tug should furnish the motive power to 
bring the bark to the port of Philadelphia, and (except perhaps under un- 
usual circumstances) the exécution of stch a contract would not be begun 
untll the tug should be actually attached to the tow. Moreover, In the case 
now before the court, the tug was executing a contract of towage with the 
Blanchi, when It abandoned both eontracts and took hold of the schooner. 
I think It would be an unwarranted reflnement to hold that thèse two sepa- 
rate, Independent eontracts were being executed at the same time." 

In this case there was no intervention of another vessel. The tug 
proceeded to the place where the vessels were and neglecting to take 
them in toiw, proceeded into the harbor herself, where she remained 
until the next day, when coming for her tow, found only two vessels, 
one of the three having slipped her chain and gone ashore. The tug 
then took the remaining part of the tow and proceeded with it to des- 
tination. The case does not appear to be within The Francesco, and 
it seems to me that when this tug started to get the tow, she actually 
entered upon the contract. There was no reason for the tug to go to 
the tow except for the purpose of fulfilling the contract and in that 
sensé it ceased to be executory from the time she started. It was pro- 
vided that the tug should be "dispatched immediately to the scène 
where said barges were afloat * * * and to take said barges in 
tow." When the vicinity of the tow was reached, the barges were 
afloat and in readiness to be towed under the contract. It was only 
through the neglect of the tug to take hold, in conséquence of which 
one of the barges was lost, that f ull performance was rendered im- 
possible. For thèse reasons I conclude that the libel was properly 
brought in rem. 

Judge Benedict had a similar queçtipn to the one under considéra- 
tion before him in The Tow-boat James McMahon, 10 Ben. 103, 107, 
Fed. Cas. No. ^7,197. There the McMahon was engaged to tow a 
a boat îroxn New York to Troy for $15, which was paid in advance. 
It was alleged that the tug entered upon and performed the voyage 
but neglected to tow the boat although she was waiting at the place 
agreed upon in readiness to be towed. On exceptions to the libel it was 
alleged that the case was one of executory contract and that no lien 
attached to the tug under the circumstances, but this contention was 
overruled and Judge Benedict said : 
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"In thlg case, then, It Is a mlstake to suppose that the fart that the canal 
■boat was never taken hold of by the tow-boat, is sufflcient to exempt the tow- 
boat from Jiablllty. That fact is not material in a case like thls, where the 
tow-boat agreed to corne and take the canal boat and tow her to Troy, on a 
certain voyage, and where the voyage agreed on was paid, and the voyage not 
abandoned, but made; the canal boat not being taken, slmply because the 
tow-boat neglected to stop for her. In such a state of facts, the liability of 
the tow-boat was complète from the moment of her omission to stop for the 
Mars, and she is llable to be proceeded against in rem for the damages re- 
Bultlng from such violation of the contract." 

It is doubtful if the allégations hère would constitute an averment 
of payment but I do not see that it makes any différence. In many 
other respects the case is in principle similar to the one under 
considération. 

Exception overruled. 
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(Circuit Court, B. D. Pennsylvanla. March 2, 1908.) 

No. 39. 

L COUETS— FEDERAL COTJBTS— EtSEOUTION— SXAT— FedEBAL PHACITICB. 

Rev. St. § 988 (U. S. Comp. St. 1901, p. 708), taken from Act Cong. 
May 19, 1828, c. 68, § 2, 4 Stat. 281, provides that in any state where 
Judgments are liens upon the property of défendants, and where, by the 
laws of such state, défendants are entltled to a stay of exécution for one 
term or more, défendants In fédéral actions shall be entltled to a stay 
for one term. The Pennsylvanla codlfylng statute of June 16, 1836 (P. L. 
762, §§ 3, 4; 2 Purd. Dig. [Stewart's Ed.] 1517, pars. 9, 10) provides that 
certain judgment défendants may glve security for the sum recovered 
wlth Interest and costs, and thereupon be entltled to a stay, to be com- 
puted from the flrst day of the term to which the action was commenced, 
from 6 to 12 months, depending upon the slze of the Judgment. Art Pa. 
1873 (P. L. 60 ; 1 Purd. Dig. 1519, par. 16), changed the time from whlch 
the stay Is to be computed to the return day of the wrlt by whlch the ac- 
tion was commenced. No term of state court in Pennsylvanla lasts six 
months. 1 Purd. Dig. (Stewart's Ed.) 629, 630, pars. 59, 60. Held that, so 
far as a stay of exécution is concemed, défendants in the fédéral courts 
In Pennsylvanla hâve the same privilège as those in the state courts, and 
upon the same conditions, except that the stay cannot last longer than 
one term, and that either the Pennsylvanla art of 1836 or that of 1873 
fixes the time when the stay beglns in the fédéral courts, as well as In the 
state courts. 
2. Execution— RiGHT xo Stat. 

A stay of exécution Is not a rlght, but a privilège, whlch the lawmaklng 
body may grant upon such easy or burdensome conditions as are deemed 
wlse. 

Pétition for Leave to Enter Security for Stay of Execution, 

See 150 Fed. 445. 

Francis S. Laws, for the pétition. 

James ColHns Jones, opposed. 

J. B. McPHERSON, District Judge. Thîs pétition présents a ques- 
tion which seems to be of the first impression. It calls for the con- 
struction of section 988 of the Revised Statutes (U. S. Comp. St 1901, 
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p. 708), under which, although its provisions hâve beeti in force for 
80 years, either by virtue of the act of 1828, c. 68 (4 Stat. 281), from 
which the section was taken, or by virtue of the Revised Statutes 
themselves, no décision appears to hâve been made, or at least to hâve 
found its way into the Reports. The section is as follows : 

"In any state wbere judgments are liens upon tlie pvoperty of the défend- 
ant, and where by the laws of sucU state défendants are entltled in the courts 
thereof to a stay of exécution for one term or more, défendants in actions in 
the courts of the United States held therein shall be entltled to a stay of ex- 
écution for one term." 

In the state of Pennsylvania a judgment is a lien upon the property 
of thé défendant, and the laws of the state provide for a stay of ex- 
écution under certain conditions. When the fédéral act of 1828 was 
passed, the Pennsylvania statute then in force upon this subject was 
the act of March 21, 1806 (P. L. 563), of which the seventh section 
is as follows : 

"And be it further enacted by the authority aforesaid, that in ail suits in- 
stltuted either by capias or summons, In any court of record within this com- 
monwealth, the writ of exécution shall be stayed on the judgment. whether it 
is obtained by the confession of the défendant, by the report of référées, or by 
the verdict of a Jury, if the judgment shall not exceed two hundred dollars, 
six months, if not exceediug four hundred dollars, niue months, and if exceed- 
ing four hundred dollars, twelve months, counting from the first day of the 
term to which the original process Issued Is returnable, if the défendant, In the 
opinion of the court, Is posseased of a freehold estate, worth the amount of 
sucb judgment, dear of ail eneumbrances, but if the défendant Is not a free- 
liolder as aforesaid, then exécution may Immediately Issue, unless the défend- 
ant shall enter surety In the nature of spécial bail, in which case, there shall 
be stay of exécution for thirty days, and if at or before the expiration of thsit 
term the défendant shall give security for the amount of debt, interest and 
eosts, such défendant shall be entltled to the same stay of exécution as if he 
was a freeholder, and the lilce stay of exécution shall be had upon judgments 
obtained In amleable actions, unless when It Is difCerently provided by tlie 
parties in the terms of their agreement, counting from the date of their agree- 
ment." 

This act was substantially re-enacted by sections 3 land 4 of the codi- 
fying statute of June 16, 1836 (P. L. 762; 2 Purd. Dig. [Stewart's 
Ed.] p. 1517, pars. 9, 10). In some particulars those sections differ 
from section 7 of the act of 1806, but for the présent purpose the dif- 
férences are not material, as will be seen by examining their provi- 
sions : 

"9. In ail actions Instituted by writ for the recovery of money due by con- 
tract, or of damages arising from a breach of contract, except actions of debt 
and scire facias upon judgments, and actions of scire facias upon mortgages, 
if the défendant shall be possessed of an estate in fee simple within the re- 
spective county, worth in the opinion of the court the amount of the judgment 
recovered therein, or the sum for which the plaintifE may be entltled to hâve 
exécution by virtue thereof, clear of ail eneumbrances, he shall be entltled to 
a stay of exécution upon such judgment, to be computed from the first day of 
the term to which the action was commeneed, as follows, to wlt: 

"I. If the amount or sum aforesaid shall not exceed two hundred dollars, 
six months. 

"II. If such amount or sum shall exceed two hundred dollars, and be less 
than flve hundred dollars, nine months. 

"III. If such amount or sum shall exceed five hundred dollars, twelve 
months. 
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"10. &'ery défendant lu any judgment obtalned as aforesald, may (upon en- 
tering security, in the nature of spécial bail) bave a stay of exécution thereon 
during thirty days from the rendltion of such judgment; and If, during that 
perlod, he shall give security to be approved of by the court or by a judge 
thereof for the sum recovered together with interest and costs, he shall be en- 
titled to the stay of exécution hereinbefore provided in the case of a persOn 
owning real estate." 

Section 4 (10) is applicable in the pending case, and déclares that any 
such défendant, whether or net he be a freeholder in fee, may give 
security for the sum recovered, together with interest and costs, and 
thereupon shall be entitled to the same stay of exécution as is pro- 
vided by section 3 in the case of a person owning a freehold estate in 
land. But the time from which the stay is to be computed has been 
changed by the act of 1873 (P. L. 60; 1 Purd. Dig. p. 1519, par. 16) 
from the first day ofthe term to which the action was brought to 
"the return day of the writ by which such action was commenced." 
Thèse provisions gave, and still give, défendants in the common pleas 
courts of the state the privilège to hâve exécution stayed for one term 
or more. The minimum stay is six months, and no term of court in 
any judicial district of the state lasted then, or lasts now, as long as 
six months (1 Purd. Dig. [Stewart's Ed.] p. 629, par. 59, p. 630, 
par. 60 and note). It follows, therefore, that if nothing is to be 
regarded except the bare words of the fédéral law, the petitioners are 
entitled to "a stay of exécution for one term." But, from what time is 
the stay in the fédéral court to be computed? This is the exact point 
now in controversy, and, as the Revised Statutes say nothing on the 
subject, the court is left to infer the meaning of Congress from such 
considérations as seem to be applicable. If section 988 is to be taken 
by itself, without référence to the law of the state, it gives to ail 
défendants in the fédéral court a stay of exécution for one term, but 
makes no definite provision concerning the time when the stay shall 
begin. But, as an exécution may ordinarily issue immediately after 
judgment has been obtained (or within a short time thereafter), it 
would certainly not be a forced construction to hold that the stay 
should begin from the time when exécution might be taken out against 
the defendant's property. And — still considering the fédéral law by 
itself — the privilège of a stay is apparently given without requiring 
any security whatever, thereby putting the plaintifï in many instances 
to the serions hazard of loss. Such a resuit may be within the législa- 
tive compétence, but to produce it should require the clearest language, 
and any reasonable construction that would avoid it ought to be pre- 
ferred. It can only be avoided by implying the need to enter security 
as the state law provides ; and to this construction the présent défend- 
ants agrée, for they ofifer to give bond as required by the Pennsylvania 
statutes ; but they object to the direction to compute the stay from the 
return day of the summons, or from the first day of the term to which 
the action was begun. The reason for this objection is plain. The 
suit was brought on December 8, 1903, to the October term of that 
year, the summons being returnable on January 4, 1904, and the 
period of stay allowed by the Pennsylvania acts has therefore long 
gone by. I am asked therefore to reject this provision of the state 
law, and to grant a stay for the terra of the circuit court beginning the 
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first Monday of April, 1908, this beihg the term next succeeding the 
pending application. In my opinion, such an order would be im- 
proper. Section 988 is incomplète in several particulars, and I see no 
way to construe it reasonably except to hold that, so far as a stay of 
exécution is concerned, défendants in the fédéral courts shall hâve 
the same privilège that is enjoyed in the courts of the state, and upon 
the same conditions, with the single exception that the stay in the 
fédéral courts cannot last longer than one term, while in the state 
courts it may last as long as one year. If this view is correct, either 
the Pennsylvania act of 1836 or the act of 1873 fixes the time when 
the stay shall begin in the fédéral courts, as well as in the courts of 
the state. In either aspect a stay now would be useless. It is true 
that défendants, in cases that are actually tried, either in the courts of 
the state or in the fédéral courts, are not likely to profit by the provi- 
sions of the Pennsylvania law upon this subject, since their cases can 
rarely be disposed of before a jury, or afterwards on appeal, in time 
to permit the stay to be of any benefit; but this is a nlatter for the 
Législature or for Congress, and not for the courts. A stay of ex- 
écution is not a right, but a privilège, and the lawmaking body may 
grant it upon easy or upon burdensome conditions as they may thinïc 
to be wise. 
The pétition is refused. 
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^TNA INS. CO. et al. v. ALBANT & S. R. CO. et a!. (Carcult Court of 
Aippeals, Second Circuit. Aprll 23, 1908.) No. 241. Appeal from the Circuit 
Court of the United States for the Southern District of New York. Charles 
F. Brown and James M. Beck, for appellants. A. H. Jollne and E. P. Prentlce, 
for appellees. Before LAOOMBE, WAED, and NOYES, Circuit Judges. 

PEE CUKIAM. A question whlch must be deeided before any others 
should be considered Is whether upôh the facts dlsclosed In the record the 
bill can be malntained undér equlty rule 94. This has been held by the 
Suprême Court to be a jurlsdlctlonal question. City of Chicago v. Mills, 204 
U. S. 321, 27 Sup. et. 286, 51 L. Ed. 504 ; Doctor v. Harrington, 196 U. S. 
579, 25 Sup. et. 355, 49 L. Ed. 606. We hâve declded to certlfy such question 
to that court, reservlng ail other matters in controversy until answer thereto 
is received. The parties ' may agrée upon the f orm of certiflcate, or, If they 
cannot agrée, may submlt thelr respective proposed forma at the openlng of 
the May session. See 156 Fed. 132. 



THE BRILLIANT. (Circuit Court of Appeals, Second Circuit. April 14, 
1908.) No. 219. Appeal from the District Court of the United States for the 
Eastern District of New York. J. Parker Kirlln and Charles R. Hlekox, for 
appellant. Wallace, Butler & Brown and F. M. Brown, for appellees. Be- 
fore LACOMBB, OOXE, and NOYES, Circuit Judges. 

PER CURIAM. Decree (138 Fed. 743) afflrmed, with interest and Costa. 
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DIGGS et al. V. LOUISV.'TXE & N. R. 00. (Circuit Court ot Appeals, 
Sixth Circuit. November 5, 1907.) No. 1,684. In Brror to the Circuit Court 
of the tjnited States for the Eastem District of Tennessee. Pickie, Turner 
& Kennerly and Black & Black, for plalntiffs in error. Comlck, Wright & 
Frantz and James G. Johnson, for défendants in error. No opinion, Wrlt of 
error dismlssed for want of jurlsdictlon. See 158 Fed. 97. 



LOUISVILLB NATIONAL BANKING CO. v. PFAFFINGER. (Circuit 
Court of Appeals, Sixth Circuit. January 7, 1908.) No. 1,729. Appeal from 
the District Court of the United States for the Western District of Kentucky. 
Wm. M. Smith, for appellant. Joseph E. Conkllng, for appellee. No opinion. 
Appeal dismlssed for want of Jurlsdictlon. See 154 Fed. 523. 



NATIONAL TDBB CO. et al. v. AIKBN. (Circuit Court of Appeals, Sixth 
Circuit. November 16, 1907.) No. 1,764. Pétition for Revision of Proceed- 
Ings in the Circuit Court of the United States for the Northern District of 
Ohlo. 3. Snowden Bell and James I. Kay, for petitloners. Chrlsty & Ohrlsty, 
for respondent No opinion. Pétition denled. See 157 Fed. 691. 



THE SITKA (two cases). THE ELIZA H. STRONG. (Circuit Court of Ap- 
peals, Second Circuit Aprll 14, 1908.) Appeals from the District Court of 
the United States for the Western District of New York. Albert J. Gllchrist 
and George S. Potter, for appellant Harvey L. Brown and J. B. Richards» 
for appellee. Before LACOMBE, COXH, and NOTES, Circuit Judges. 

PER CURIAM. Decree (156 Fed. 427) afflrmed, with Interest and costs, A 
majority of the court concur wlth the District Judge. 
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